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TrefpaTs  by  Catde  through  Fences,  or  for  Want  of 
Fences.  -  .  - 
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foffident.) 
Feoffee  named  wrong. 
By  what  Name.  •>  « 
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Confidered  how  in  Law.            •  -                A.  4*  214 
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How. 
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ihall  be  examined. 
In  what  Cales  (he  fhall  be  examined,  a  Fine  being 
'  lewed  to  her  and  Baron* 

Bonnd.    Who. 
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By  the  Luniutions. 
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Jn  refped  of  the 
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Tne  Names  of  the  Parties.     Miihofiner.   Seo 
(£.  b.  4.}  per  tot* 
Writ  of  Covenant.    See  f  F.  3  )  * 
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or  will  be  received.  -  -  Z.  5.        zy6 

Refervations.— — See  (O.  2) 

Dedimos.^ See  (F.  b.  4)  -  -  M.  b.        3$  j 

Certified.     How  Fines  ihall  be  certified^  and  when 

and  Irr  whom.  -  -  -  P.  2.        246 

Slav's  Silver,  what  it  is,  and 

Fines  reverfed  on  Account  thereof.  -  F.  b.  6.    332 

Cbncord. 

Sorts.    The  feveral  Sorts  of  Fines,  and  the  Nature 
of  them.  -  -  -  N.  b.        556 

With  Proclamations.    And  Pleadings.         -         £.  b.        323 
Sor  Releafe;  to  whom»  in  Refped  of  Eftate,  &c. 

and  how.  -  •  M.  b.  4»    356 

Sor  Surrender.— —See  (Y.  a*  2) 
Snr  Grant  and  Render. 
What  ihall  be  faid  to  pafs  by  the  Render. 

■See  (X.4) 
Of  what  Thing  upon  the  Writ,  a  Rendtr 

mt^  be*  -  -  -  L.  235 

Where  the  Grant  or  Render  may  be  of 
another  thing  than  what  the  Writ  is 
of.  -  -  -  L«  23; 

Upon  what  Fines.  -  -  M.  a.        23  S 

Vh^  may  Grant  and  Render.  -  N.  238 

To  whom,  and  how.  -  -  N.  a.        238 

Tidce.  Who  may  take  by  the  Render, 
one    not    named   in   the    Writ.  See 

(N.  2) 
Operations  of  the  feveral  Sorts  of  Fines.         -  N.  b.  3.    35$ 

Granted.    What  may  be  given  or  granted  by  a 

Fine.  -  .  -  X.  265 

Proper  for  what  Eftates;   what  Fines  are.     See 

(N.  b.  2) 
Panes.  What  pafles,  or  may  pafs. 
By  a  Fine  oidy.  -  -  X.  3.        265 

By  what  Names*       -        -  -  C.  a.        279 

How  muck.  -  '  -  .    -  X.  4*        am 

Things  lying  in  feveral  Coundes. 
Things  not  contained  in  the  Writ.  •  .  L.  b- 2.     347 

One,  orleveral  Fines  neceffary,  in  what  Cafes.  X.  5*        afiy 

Vfes,  where  well  limited. 
Repa|;nant,  as  limited  in  the  Fine,  tothe  Deda- 

ratioointheDeed.  •  -  T.  a.  2.    31a 

Enure.    How. 
Where  the  yfes  declared  are  repugnant,  of 

(eemingly  fo.  -  -  T.  a.        309 

Not  being  direded  by  Deed  of  Ufes.  -         I.  a.        299 

Where   it  it  levied  to  a   particular    Pur« 
pofe.  •  •  «  K.  a.        309 
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By  whom.  -  -         •  *         M.  a.        304 
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by  each  of  Lands  of  the  Femc>-^»iHi.>Sec 
(S.  a)  (Ufcs,  T) 
Tb  whom,^  -  ^  • .  -  N.  a.        305 

Manner  of  doing  it.  •  .-  O.  a*        305 
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as  to  the  Ufes.  -  -  P.  a«        306 

As  to  the  tim^  of  levying.  -.         P»  a»  a.    306 

Where  there  are  feveral  Declarations 

.of  Ufcs.  -  -  Q^au       3#7 

Declaration  by  one  only  or  differently 
by  each.  •  -  S«  a^       309 

Made  when*    After  the  Fine,  •  K*  a«        308 

Fafs.    What  Eftate  (Hall  pafs  by  the  Declara- 
tion. -  -  -  U.a*        310 
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Where  the  Lands  lie  b  feveral  Vill$,        •           W.  a*        311 
Second  Fines.            •            -                -  Xk  a.        311 
By  Grant  and  Render.            ^            -  Y.  a.        312 
By  Way  of 

Surrender.  •  -         •  -  Y.  a«  a.    312 

Bxtinguifiiment.        -  -        •        -  A»b.        313 

Bftoppel.  -  •  .  L.  a.  2.    302 

Pleadings.  -  -  -  .         Ia.  a.  3.    303 

Whert  Oanufors  or  one  of  them  takes  back  no. 

greater  Eftate  than  beibre«       -  -  Z.  a.        313 

To  make 

A  Difcontinuance.        -        -        -        •         A.  b.  2.    314 

Effate,  in  what  C^n  it  is  tamed  to  a  Ught  H*  a«  a.  '297 

^  Prior  Granu  good^         -  -  -  L.  a,        301 

The  feveral  Pans  of  a  Fine.  -  -  M.  b.  a.    355 

Operate  when.  -  -  -  M.  b*  3.    355 

The  different  Operations  of  the  feveral  Statutes  %fp 

and  relating  to  Fines.— Sec  (W). 
Of  the  Ingrotting^  InroUing,  and  Tablmg  of  Fines^ 
and  the  further  ordering  them*  and  Fees  for  the 
fame.  -        -  -  •  -  N»  b*  i6.  371 

Proclamations.— See  (D.  \u  a»)  &c* 
How  to  be  read  anid  prodainiedy  and  the  &Se& 

thereof.  -  -  -  &,  b*        323 

Effica.    When  they  have  any  Effcft.  -  M*  b.  3*    35$ 

Done.    What  may  be  doqe  by  Fincb  -        •     O.  4*        24a 

Claim  or  Entry.    ' 

What»  to  avoid  a  Fine.        -  •  -         G,  a»        290 

By  whom>to  avoidit*  -  -  -        F.  a.  2*    287 

Strangers,  &:c 

Onc»  where  it  (hall  ferve:for>aDether«  to  revive. 
an  Entry  loff.  -       .     -  .  F.  a.  3*    2t8 

When  to  be  made ;  And  in  what  Ca&s  it  may  b^ 
atanyTime.  -  f  •  F^a.       2t6 
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Wl&cre  diere  are  feversl  future  Ri{^      **' 
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How.    Into  Part,            -            -  -  Bn»  a.  3.    28$ 
I9  relped  of  the  place  where^        -          •         £•  a.  4«    285 
NoD-daioft  and  ^ntry^  wi^bin  five  Years. 

How  to  be  accpnnted.  •  .     -        -  B*  a.        393 

Repognaqt*— See  (T.  a.  2). 

Certiorari    Of  Certiocad  to  lemove  Fineiu      «       N.  b.  17*  372 
Avoided  or  rcverfed* 

For  wlgit  Krror.  ^  •  ^  G«  b.        333 

Writ-of  Error. 

By^  whoiQ.    See  Re^very.  (C.  a.  2.}     •      G*  h^  2.    334 
Retarn.    Srror  in  the  Recora  of  the  Caption.    E^b./.    327    • 
How,  ^ 

Bf  Plea  withgat  Writ,  apd  by  what  Plea.      G»  b.  3.    33$ 
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Dareft.        -  -  -  •.  F^b.x^    330 

Fraodi  Perfona(iD|^  te.  and  Pleadings  there-. 

ot        -         •-         -.         •         - '       E.  b»  3.    325 

King's  Silver  .  «.  •  F..b.  6.    332 

By  one,  where  it  AiaU  benefit  others*       «.       G»  b.  5.    337 

Inpart.  ornaalU  ^^!: 

At  what  Time.        ...  ^.  b.  2,    338 

3y  Infant*  &e«— — Se^  (D,  id); 
Pleadings* 

Setting  forth  the  Title.  -         -  E.  b.  8.    327' 

In  Gene^  -.         -  •        -  fi.  b.  4.    326 

In  the  Caption.  ...  F.  b.  5.    332 
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offe  -  -  -  -  F>b.        328 
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grofled,  &c  -  -  -  F.by4.     331 

][^th  of  Conqfor,  or  Cooufee.        -         -  H..b«    '    337 

Barr  of  Error  in. Fines*  What  is« .  Q.  tv  5^ 

Notpe^leaed.        -  -  -        -  I,  U.        34D 

Unduly  gained.     Ecyufif^        •        -         -  K.  by.        344 

By  Writ  of  Error  brofl|ht  in  B«  R.  How.    -      H^  U  2.     338 
By  Writ  of  Difceit,  being  of  Ancient  Den^fiAe  *     * 

I*an4s.  -  -  -  ..,  H%b.3*    339 

At  what  Time,        -         .         .        .;         y..b,  4,.  339 
What  muft  be  done  in.^tfder  to'  reverfal  Sm^F^iit 

das  againft  the  Te^retenants,  ^c  •         E*  b«  2e    324 

Where  a  Fine  is  Barr  of  Error.        -        -  Y.  267 

rieadiagsta  reverie.  Fioes.  «  ^  GbUf^    33$ 

YariaBce  between  the  Writ. of  Error  and  tkf^. 

Record,  &c  -  •  -  E.  b«  6i  ^27 

Coofeifing  and  avoiding,  -  -        QpU  i*    337 

Falfified.  See  Falfifying,  &c  (A). 
IfUbofiner.— -See  (£.  b,  4.)  per  tot. 
Vacated.  -  -  .  ..        'Q#Ji#.    229 
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Writs  relating  theMo,  *  *  «  B.  b.  s.  317 
Relitiott  of  ft  Fine,  to  what  time  to  avoid  Incufn- 

brance9>  &c.      ,  -        -        -          -         -  A.  fll.  2«  377 

Bar»  In  what  Caies  in  general  a  Fine  is  a  Bar.  Z.  a^^  275 
Bar  b7  Statutts  tfFims,  &c  27  £.  i.  r^i^.  1.  W. 

24  iff.  3.  16.         -            -*           -            -  W.  aU  26a 

I  ^.  3.  7,            *            *            *            ^  W,  3rf  260 

4  H.  7.  24.  -  -  *  -        y •  4-        ^^ 

32  H.  8.  36.  ♦  *  *  W.  5#        264 

Whore  the  PfDclaniations  are  made  after  the  l)eath 

of  the  Parties.  -  -         -       .    D.  b.  2.    322 

Of  What.  •  .  .  Y.  367 

Copyhold.  •  •  •        Y.  I.        267 

Entiy.  -  *  •  -  -         Y.  2.        268 

Error  and  Pleadings.  '^         «  «        Y«  3.        26S 

In&nt  and  Truft.  «•  *  Y.  4.        269 

Li^e.  *  *  •  Y.  5.        271 

Legades  and  Devife»  -  *  Y«  6*        272 

What  other  Things  *   ~  -  Z.  275 

Remainders  in  the  Kinc^*  Vid.  Recovery  (Y) 
The  E  ftate  being  turnea  to  a  Right,  and  in  what 
Cafes  the  Eftate  flialfbe  faid  to  be  turned  to  a 
Rifirht.  Vid.  Onfter.  Vid.  Right*        -         H.  a.  2.    297 
In  refped  of  the  Name  it  is  called  by  in  the 

Fine.  See  (C.  a) 
WhatPerfons.     (Strangers.)^  -  D««.        281 

IflUe  in  Tail,  Tenant  in  Tail  being  Conn- 
fee.  -  -  -  -  D.  a.  2.    282 
Suph  as  have  uncertam  Interefts,  as  Terms  for 
Years.     "       -               -            -             Y.  265 
Eqaitable  Interefts.        •        *         «        D.  a.        281 
Want  of  Privity.        •        -        -        -        X.  2.        265 
Immediate.  In  what  Cafes  a  Fine  (hall  be  a  pre- 

ient  Bar.  •  -  -  G.  a.  2.    299 

Revived.  -  -  •  F.  a.  3.    288 

Error  in  Fines  barred,  fay  what  A6t.  -         E.  b,  5.    327 

Ancient  Demeine.    The  Force  and  Effeft  of  Fines 

tkere.  •  -  -  •  N.  b.  4.    359 

Reverfed  by  Difceit.  See  (H.  b.  3) 
At  what  Time.  See  (H.  bw  4) 
Exdngoiihment. 

Of  what.  -  ->  *  -         A.  a.        277 

Surrender.  In  what  Cafes  Fines  will  amoynt  to»  or 

enure  as  a  Surrender.  See  (Y.  a.  2) 
Aided  and  made  sood  by  Fine  and  Recovery. 
WhaL    See  (L  a) 

Voidable  Grants,  &c.  to  Strangers,  precedent  to 

the  Fines       •  *  •  •        S.  2.       253 

Levied. 

Of  what.  •  •  •  «  B.  a.        278 

By  what  Name.  -  -  «         C.  a.        279 

Of  Lands  in  feveral  Viils.  *  •  E.  a.  2.    284 

OfLandsy&cinLieaConus.  See  (R).        «        £.  a.        283 

When  i$  fliaU  be  faid  to  be  levied*       .       -       £.2.3.    28; 
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Wim  Fines  pf«>|per  for  what  Etete.        •        •        N;  b.  2.    3;8 
Warraadts  in  Fines.    How  they  may  be.  St6  (?)  B«  b.  j.    320 
Forfintore. 
In  what  Cafes.  Vid.  Efbte.  E.  b.  &«• 
Botiy  for  it«  good. 
Advantage. 
Who  ih^dl  have  it  See  Bftate,  (C.  b.  4) 
Exeodoii.    In  what  Cafes  Fines  fliall  be  faid  to  be 
execQtcd.  Vid.  Execndon  (K) 
How,  and  where  necefiary. 

At  Common  Law  and  now.  «  •  P.  ^.        24^. 

At  what  time  it  may  be.  «  *  N»  b.  20.  373 

Baned  by  what.         -  •  -  *         P.  4.        249 

Abatement  by  the  Death  of  the  King.  -         P.  5*        249 

Entry,  in  wiiat  Cafes  necefiary.  Vid*  Bx^ution 
(C.  2) 

Totied,  by  what  Defcent  or  Alienation,  &c.         P.  6i        249 
Amounts  to  it.  What  or  what  Fines  need  it.  P*  7.        249  - 

Sdre  Facias. 
In  what  Cafes  It  lies  to  execute  a  jPine,  and  how. 
See  (P.  4)        -  .  -  .         N.  b.  5.    360 

At  what  Time  it  lies.  -  ^  N.  b.  6.     362 

How  die  Writ  (hall  be.        •  •        •  N.  b.  lo.  364 

Variant  from  the  Fine.        -  •        -         N.  b.  ti;  36; 

Of  what  the  Conafee,  &c.  fhall  have  Execution.     N.  b,  8^    36} 
Abatement  of  the  Writ,  and  what  is  a  ^qpd  Plea 
in  Sci.  fa«  on  a  Fine  to  abate  ^e  Wnt  in  Parti 

or  in  all. N.  b.  1;.  36S 

Agatnft  Tertenants,  &c  Neceflary  in  what  Cafes  to 

reverie  Fines.  -  -  •  £«  b.  2.    324 

Su  of  Sdre  fadas  to  execute  a  Fine,  what  is.  ^.  b^  1 3.  367 
After  Scire  fadas.  Judgment  being  revcrfedj  P.  6,  249 
By  what  Peribns.  -  .-  -  N.  b^  7.    362 

Strangers.  •  -  -  •        N.  b.  5.     3*60 

Pleadings  in  Sdre  frndas^  to  execnte  a  Fine*  N.  b«  9.    363 

ToreverfeFines.  •  «        ^  '^        G.  b.  4.     33^ 

Confefling  and  avoiding*  -  G.  b.  5.    337 

New  Writ.   In  what  Cafei  a  new  Writ  may  or 
mnft  be  brought.  •  •  N.  b.  14.  368 

Awarded  by  B.  R.  in  what  Cafes.  -  N»b.  12.  367 

fleadiim. 
At  what  Tim^  and  how.  *  •         t«  b.  9.    34S 

Of  Fines  good.    Aod  in  what  Cafes  neceiTary.      L.  b.  4.    349 
As  of  what  Term  levied.         -  -  ^         L.  b»  5^    359 

Variance  between  the  Fine  and  the  Wric  on 
which  it  is  counted  or  ||ieaded*  *  K.  b.  19.  372     - 

'    Profert  or  Mooftrans,  necefiary  in  ^sriiat  Cafes*  L.  b.  9.    ^52 
in  Bar  to  a  Fine  pleaded.    As 
Partes  finis  non  habnerunt»  or  confefing  ani 
avoiding.  •  *  -         ^0*4*    33$ 

By  whim  the  Pleaof  Partes  finis  nihit,&c.     \ 
may  be  pleaded^  «  -  L*  b.  6«    350 

.     That  dw  Defendant  wa9  alw^rt  feifed*  and  by 

whom  it  may  be  pleaded.  15  iT.  a.       «*       ^^f^J^^ 
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Nient  Comprife*  •  «  •        L.  b.  2.  347 

Proclamadoiis.  •  •  •  ••  £•  b.  335 

Averment  again  ft  Fines, 

By    Condnaance  of  PofleflioD^  and  dying 

feifed.  -  -  -  I*  b.  a.  340 

Death  of  Conufor  before  the  Teftc  of  the  ' 
Ded,  K<:turn  of  the  Writ  of  Covenant, 

Execution,  Sec  -  -  I.  b.  3.  341 

Collufion  or  Ufury,  &c.         -  •  -        I.  b.  4,  34a 

Other  Matters.  -  -  .         I.  b.  5.  342 

By  Strangers.  .  -  -  -  I.  b.  6.  343 

Eftoppel,   In  what  Cafes  a  Fine  is  a  good  Eflop- 
pel,  unlefs  the  Plaintiff  /hews  how  he  came  to 

the  Franktenement  after.  -  •  K.  b.  ;»•  344 

By  and  a|;ainft  Strangers.  See  (D.  a)  K.  b.  3.  345 

In  Scire  facias.  -  -  .  N.  b.  7.  362 

In  Bar  of  Fines  in  general.  .  -  L.  b.  lo.  353 

Continuance  of  PofTefiion  by  the  Anceflor.     -      I.  b.  2.  340 

In  Maintenance  of  Fines.  -  -        H.  b.  5.  340 

Seifm  in  the  Conufor.   In  tvhat  Cafes  it  mnSt  be 

fliewn.  -  .  .  Ir.  b.  8.  352 

Mittimus  of  the  Mittimus.  Vid.  (£.  b.  9)  N.  b.  17.  372 

Exemplification.  •  -  .  Ni.b.i8.  372 

Equity.  -  -  -  •  O.  b.  374 

Variance.  Sec  (F.  b.  5)  (N.  b.  8)  {?.  a) 

JFirff  ^mit»  attfi  Cett^0. 

Original  thereof,  and  Suciites  relating  thereto*  A.  375 

4       .  now  to  be  received  and  accounted  for  before  2 

Anne  II*  -  -  •  B*  37S 

At  Common  Law,  and  Now,  and  what  is,  and  where 

the  Writ  lies,  and  for  whom.  -  A.  379 

Forcible  Detainer.    What  is.  •  -  B.  381 

Ofwhatitmaybe.  -  -  C.  381 

In  Refped  of  the  Nature  of  the  Pofieffions     -        D.  383 

Juftifiable.  By  what  PeHbns,  and  in  what  Cafes.  E.  383 

Inquiry 
By  whom^  and  Power  of  Jtrftices  of  Peace,  and 

others.  -  -  -  -  F.  383 

Prevented  or  dKcharged,  ts  to  the  force  by  what 

finding.  -  -  -  F.  2.  385 

Three  Years  quiet  PoflTeffion.      What  and  Plead- 

ines^  »     -  -  '   -  G.  386 

In  whofe  Name  the  Suit  or  Recovery  fhall  be.  H..  386 

Reftitution. 

In  what  Cafes»  and  at  what  Time.  •  I.  387 

Of  what  Kind  of  Pofleffions,  and  to  whos.  E.  389 

By  whom,  and  how.  -  •  L.  390 

Stayed, fbr  what Caufes.      «•      ,  .  .        M.  399 

Snperfeded  before  or  after  Bxecution.    How  and 

by  whom.  -  '     -  -  N.  391 

Re-Reftituaon  in  wlut  Cafes.       •        z       T       ^*  39^ 

Indiftment. 

Lies. 
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Lies,    In  what  Cafes.        -          •  -     ,          P.            3p2 
Good  or  not*  • 
In  refpca  of 

Not  ihcwing  what  Eftatc  or  Title.  -         Qj^           35a 
Defcription  of  the  Place  where>  &c.  and  un- 

ccrtainty^                  -  .                R,             35^ 

Repugnancy.            -            .  .            S.            395            ' 

Wrong  or  improper  Words.  -           T.         .  395 

Implied.  Words.             -  •            U.             306 
Omiijioii  of  Vi  &  Aimis,  &c.  and  Want  of 

Certainty.               -            .  .          W.             396 

Variance  from  the  Sutntes.  -             X.            398 

Certiorari,  and  how  it  mull  be  obeyed  •            Y. 

Convidlion^  &c. 

Qaaifaed.     In  what  Cafes,  and  how.  •          Z. 

AQiODSt  &c. 

In  what  Cafes,  and  by  whom,  in  rcfpeA  of  Eflate.    A.  a.        409 
Writ  or  Declaration,  good  or  not, 

and  in  what  Cafes  the  Writ  (haU  abate.  B.  a.        400 
Pleadings. 

Good.     In  what  Cafes.        «-  .  C.  a. 

Not  guilty,  &c.         .        •         •        -  D.  a. 

Jullification.  -  -  E.  a.  _ 

Traverfe.  -  -  •  .  F.  a.        40^ 

Monftrans  of  Deeds 

ncceffary  in  what  Cafes.  -  G,  a.        406 

Iffue^ofwhatitfliallbc.  -        -  .  H.  a.        4.07 

Vcrdia,  ^  ^ 

How  the  Jury  may  find.     And  what  is 
Supported*  or  intended  by  it,  or  is  a  fufiident 
finding.  -  .  ,.  -         I. «.        407 

Pttnifliment.     And 
What  (hall  be  recovered.  •  •  K*  a.        40S 

f omgn, . 

Courts. 

Decrees,  Judgments,  &c,  there,  how  far  binding 

or  regarded  here.  -  .  '     A.  .         410 

Lands, 

Judgments,  &c  of  Things  done  there.  -        B.  41 1 

Laws  and  Culloms. 

How  far  regarded  here.          .          -        -  C.  411 

J^foney IX  4,, 

Plantations. 

Barbadoes,  &C.            *  .                -            K.  419 

Jamaica,  and  others.          -  -            -            p,  .413 

Aaions  for  Matters  there.    In  what  Cafes  may  be 

brought  here*        -        .  .            •            G.  415 

.    Governed,  by  what  Laws.  •            .           R  414 

States.            .             ,  .               .1.  414 

lorcfffnersF^.        .  -        .        .        a.        414 

lorrijjn  aJOUtSer*   see  Voucher. 

$KtJfti}U  See  Abatement  Declaration. 

loreff,  ^ar&9  ClO&y  &c.  see  Park.  •  A.  41  < 
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Trial.  (B.  f.  6)  Forcft) 

Made  by  whom,  -  •  •  B«  418 

J-awof  tbcPcrcft.  .  -  •  C.  418 

Whacis  a  Foreft,  Ar/jiquity  and  Extents  thereofl  D.  418 

Grants  of  Foreil  to  a  Sttbjed>  good«  and  how  con- 
fidered.  •  •  -  G.  424 

OfEcers  in  For^fts.  •  -  H.  424 

How  far  the  Beafts  are  privileged^  when  oat  of  the 

Foreft,  Park,  or  Chafe.  Sec  Trcfpafs,  (L)       •     H.  2.        425 
DifalForeftedt  and  the  Effedl  thereof.  -     ^       L       •     425 

Ofiences  in  Forefls>  other  than  Idlling  aiid  hunting 
Deeohowpunifhed.  -  -        '        K.  426 

In  killing  and  hontmg  Deer,  ^d  Plead- 
ings. -  -  *  K.  2.      ^  428 
Pleadings  and  Proceedings.                -             «•  L.  '  42^ 

At  conunon  Law.  What  was .  <-           •  .'       A« 

By  Statute, 

Who»  and  what  18.                «.  •               B*  431 

Punifted  or  reftruntd.  How.  •                C«  433 

Pleadings.-               .        .        *  ^                D.  43^ 

IndiSnoeiit  or  Inforinationy 

Laid  how.         •            •  «.            »            B.  434 

In  what  Court.              -    .  -      .      .•            F.  435 

Licences  and  Pleadings  thereof.  «            ^        G*  436 

^OrfWtUre.   SccFelodefc, 
Treafong 

In  Cafes  of  Treafon, 
In  what  Cafes.  »  ^  -  A.  436 

What  Things  or  Eftate  (hall  be  fai4  forfeited.  B.  ^  437 

In  RefpeS  of  (he  Limitations  of  the  Bftates,  or  of 

Statutes  relating  thereunto.  •  C«  '43S; 

Felony. 
In  Cafes  of  Felony,  «  •  *         D.  442 

In  what  Caies. 
Killing  in  Defence,  &c  w  -  B*       *     443 

By  AcoefTanes.        •  •  •  F.  444^ 

Eftates  in  Lands.  •  ,  ^  G*  444 

In  Offices*  DJgnitiesr&c.  •  -H.  445 

To  whom*  •  •  •         I.  44c 

Crimes  at  Common  Law.         .         •  K.  446 

In  refpea  of  the  Place  where.  ^  L.  446 

"I* realbn  and  Felony. 
In  Cafes  of  Treafon  or  Felony. 
Forfeiuble,  what.  -        •  .  M.  446^ 

Chattels.  •  .  .  N.  448 

What  is  to  be  done  v^.  thcA  before  Coa« 

viflion.  -  •  .p.  449* 

From  what  Time ;  and  vAm  Power  th^ 
Offender  has  over  thenu        -        -      '  P.  451 

Of  one,  how  it  ihitfl aifeaoth^rs.  Ste  Officer. 
(E.a.2l        -        r       .  ;  Qi    „,«* 
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RdatioBf  tf  to  Lands  or  Cfaattds. 
Prereated,  |iQrged»or  difpenfed  widi»b]r  what, 
lociunbrancea,  what  araded  by  it. 
By  Ptighty  and  how  to  befeiftdi  and  wben.      - 
Par  Offences. 

In  Cafes  of  inferior  Katore.  -         •  -   • 

Wlicrc  after  Forfdmre,  a  Sobjeft  may  cuttr  with- 

oot  Livery  of  the  King. 
Levied  ind  recoveuDd^  how. 
Pleadings.  .  ..  » 

Equity* 

ForMtttft  relieved  in  Bq^^f^ 
Affifted,  liow.fiir  Equity  ^  affift  one  to  take  Ad« 
vantage  ^a  Forfeiture, 
f  Orgfr?^  Vid.  Antedating. 
At  Com  tnon  LnWf  and 
By  Statute. 
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Deed  or  Wtitin^  and  the 

Things  contained  therdn. 
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Second  Offence*         ... 
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Profert;  or  Monftrans  of  Deeds,  -  O.  495 

4fwmer  atffon. 

Pleadines. 
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alledged  in  the  former.  -  -  B.  498 

Againfl  the  fame  Parties,  with  a  different  Charge, 
as  Principal  £}r  Acceffory,  and  vice  Terfa.  C  498 

fovmtt  feuft- 

In  Equity.    Good  Plea,  in  what  Cafea.  •         A.  499 

iFouiUier  anb  ifounDationt 

Vid.  Corporation* 

In  general.  -  •  *  ^  A.  499 

As  to  Eilates,  -  -  «  B.  500 

Time.  •  *  •  C»  500 

Due 

How.  much.          •  •               •               A.  501 

In  what  Cafes.  «                •            -         B.  502 

Decreed  in  Eqaity.  •                •               B.  2.       .     504 
Liable. 

Who  Liable  for  Fraight  or  Loffes.  -              C.  50$ 

How  far.  -               -                -          D.  506 

At  what  Time.  -               •                 £•  506 

Pleading.  •               ...            F.  joi 

What  a  Franchife  or  Liberty  is,  and  how  it  may  be«    A.  508 
By  Prefcription  or  Appendant,  &:c«  and 

Claimed  how,  and  Allowance  thereof.         -  A*  a;  508 

Power  and  Privilege  of  B;ulifr8  or  pnnifhed.       -        B.  509 

Extinguiihed  or  Loft.  Vid.  Prerogative.  (X.  c.)        C.  510 

Heftrained.  -  •  -  D.  511 

Forfeiture.  -  -  -  E.  511 

What  (hall  be  faid,  an  Adion  ariiing  widiin  the  Fran- 
chife. Vid.  Conufance.  (L) 

Difputes  between  Sheriff  and  Franchifes.  •        F.  513 

Pleadings  and  Proceedings.  Vid.  Prerogative,  f  C. 

d.  3)  •  -  -,  -  '     G.  51J 

ipranit  £llmo{0n.         .         .  .        a.        514 

iFratemitp^  (A)        .        -        r        -  514 

What  is 

Ing^eral.  -  •  -  A.  2.  5ie 

Conveyance.  Vid.  Voluntary  Conveyance.    »    A.3.    '       516 
Ofxand. 

To  prevent  Fnftiturt  to  the  King,  ^  Lttifif 

Qrimesm  •  «  *  A*  516 

dct 


Witjl  ihek  Divlficms'and  Sabaififions.  km 

Set  afide».  •        •  .    ^  •  B«  ci6 

Of  Goods,  Vid.  BiU  of  «4te. 

•    Setaiide.  -  •  •  C*  517 

•   Good  in  Part.        *    .     '  .    •  •  p.  ^1^^     . 

Ac  Common  Law*  -  *  B,  ^1^ 

Coave^ce  fraadoknt 
Asto  - 

Creditors.  Cafes  in  Law  and  Equity^  upon  tlie 
fererad  Sututes.  .     •  -  P.  519 

By  one  Creditor,  &c.  Sctceaing  or  Prolong 
'    Debtor.  -  -  -  •  .  G.  524 

By  Conveyance  or  Gift  to  Perfons  not'Cre<» 
ditors,  to  fcreen,  -  -  H*  5^5 

Porchafors.    Cafes  in  Law  and  Equity  upon  the 

feveral  Statutes.      *  -       ,       -     '  I.  j2c 

Landlords  and  Tenants,   and  other  Perfoiis> 

claiming  Right  in  the  Lands.  -  K.  c2q 

What  fliaU  be  faid  to  be  ' 

Voluntary  Conveyances.  •  K.  2*        530 

In  Refpea  of  the  Power  of  Revocation.         -        L.  531 

ForMtures'  or  Penalties  inflided  fdr  fraudulent 

Praftices.      «     -         .  -  .  -         .  •        M. 

A£Hons  and  Pleadings  on  the  feveral  Statutes  of 

Frauds.  -  •  .  -     *     N. 

By  Perfons  intmfled.  •  .  .  q; 

By  Conftruaion.  ..        «  .  •         P. 


533 


534 
535 
535 


537 
537 


541 
54« 


As  to  Mortgagees.  •  .  Q^  ^^5 

Purchafors,  -  .  -  Q.2, 

Marriage.  -  .  •  R. 

Settlements  and 

Portions.  -  .  S.  538 

Refnndinc;,  &c.  •  -  T.  530 

In  Breach  or  Prejudice  of  Truft.  -  U.  540 

Bj  fuppreffing,  &c.  Wills,  &c.  Vid.  Faits.  (R.  a)  W.  540 

To  avoid  Executions,  &c.  -  -  X. 

Decrees.  -  -  -  Y.     ' 

AstoWiUs.  Vid.  Wilts.  (P.  a) 

Purged.         .  .  .  .  .  Z.  54* 

PanUhed  how.  •  .  .  I.  a. 

Difcouotenanced  and 
fet  afidc.  Vid.  Forgery.  (A)  -  -  I.  2. 

In  what  Cafes.  Vid.  Fines.  (E.  b.  3)        .  A  a. 

By  what  Court.  -  -  «  B.  a.        ,.^ 

By  Circumvention,  what  is,  and  how  relieved.    -  C.  a.        cll 
In  refpea  of  ^^ 

Voung  Heirs  &c.  -  -  D.  a«        546 

A  prefent  Want,  or  general  Weaknefs  of 

Underftanding.  -        .        •  E.  a.        548 

Ignorance  of  Tide  or  Value  -  F.  a.        549 

Mifapprehenfion.  .  .  G.  a.        ceo 

Mifintormation.  .  «         •  H.  a.        cci 

Bound  by  it.  ^^ 

Who  (See  Voluntary  Conveyance.)  •  I.  a.        ccz 

Plcadii^g*  averred  w  what  Cafes,        -  -  IL  a.        553 

Tried 


55« 
54S 

54^ 


1 1  JTaftot. 

I  Rol!.  Pleading  fuch  bond  is  not  good  bv  way  of  account,  but  it  is  a  good 
Abr.  124.  plea  before  the  auditors  by  way  of  difchargc.  Bulft.  103.  per  Wil- 
S.'tl^pr  liamsjuft, cites D.  29.  pL  193; 

193,  But  fudll  tKoft'rhufi  be  for  a  reafonabh  time  c».'y,  according  tn  the  ufual  time  allowed  for  fiicb 
goods  fo  ilifpofed  of,  tliough  his  power  was  general,  of  doing  with  them  as  if  they  were  liis  own  5 
bttt  he  cannot  tnift  for  an  unreafoaable  time,  as  for  ten  years.  Bulft.  103.  Burton  v.  Sadock. 
— — — MoUojr  463.  fed  j, 

f^ik^^  3.  A  merchant  delivers  goods  to  his  factor  ad  merchandi%andumi 

to  one*  that  ^^  Cannot  fell  them  upcn  crudity  but  for  ready  money,  unlefs  he 

b  worth  has  a  *  particular  commijfionf  from  the  ^mafter  fo  to  do ;  for  if  he 

nothins,  or"  Q^tkfnd  no  buyers  he  is  not  anfwerable,  and  if  they  are  bona  peri-' 

give  fecu-  ^^^^^y  and  Cannot  be  fold  for  money  on  the  delivery,  the  merchant 

ritt  for  muft  give  him  authority  to  fell  upon  truft.     2  McxL  100.  Anony- 

them,  't         muS« 

(hail  be  to  '  . 

hii  ow^i  iofitjSLud  not  his  mailers.    Te!v.  202.    Sadock  v.  Burton. 

*r  2 1 

^  J  4-  In  trover  and  converfion  of  divers  quarters  of  malt;  the  cafe 
upon  the  evidence  was,  that  the  defendant  having  a  great  quan- 
tity in  a  vefTeif  impowered  one  Smith  a  broker  to  fell  it,  and 
afterwards  the  defendant  binf elf  fold  it  to  a  ftranger,  and  the  famt 
dayy  and  before  notice  of  the  f ale  by  the  defendant^  Smith y^/j  it  to  the 
flaintiffy  who  demanded  it  of  the  defendant,  who  denied  to  de- 
liver it ;  and  the  cafe  was  doubtful  to  Rolle  Ch.  Juft.  For  if 
the  difendant^ s  Jale  fhould  Jland  againji  the  Jale  of  Smith,  before 
notice  of  the  nrft  iale,  then  (hould  he  be  chargeable  for  his  bar- 
gain whkrh  he  could  not  perform  without  any  default  in  him; 
and  on  the  other  fide  it  were  hard  that  the  fale  of  the  owner, 
who  hath  ,the  abfc^ute  property  in  the  goods,  jOhould  be  defeated 
by  a  fubfequent  iale  of  him  that  had  but  a  bare  authority.  But 
in  condufion  he  ti^clared  his  opinion,  tliat  the  (ale  of  the  de- 
fendant ihouid  ftand  good,  and  the  broker  ought  in  fuch  cafe  to  make 
•bis.faU  conditionaJfyj  if  the  mafter  hath  not  fold  it  before ;  but  he  (aid 
diat  neitheir  the  broker  nor  his  vendor  fhould  be  liable  to  any  ao- 
^n./or .detaining  the  goods>.though  demanded,  without  notice  ^ven 
of  the  fale  by  the  maiier*  £t  partes  concordaverunt.  Aleyn  93. 
Alwin  r.  Taylor. 

5.  He  caimot  barter  any  commodities  for  other  commodities, 
but  he  muft  have  exprefs  co'mmiffion  and  order  for  it  from  the 
merchant ;  neidier  can  he  transfer  or  fet  over  any  bilk  obligatory. 
For  albeit  this  manner  of  commiffion  given  to  factors  is  very  large, 
jet  it  containeth  certain  reftrifSBons  and  limitations  in  every  mer* 
chant's  underftanding.  Mai.  Lex  Merc.  83. 
.  6.  A  b&xx  is  not.faarely.intrufled  with  the  cuftodyDf  the  com- 
pany's goods,  and  as  fuch  has  a  power  to  invejl  their  money  and 
gooas  in  whatever  he  thinks  mofl  for  the  advantage  ^the  company, 
«nd  is  not  to  account  for  the  gopds  themfelves  but  the  neat  pro^ 
duce  of  tfaem^  fo  that  he  may  convert  the  company's  ^ock  to  bis 
^wn  ufe^  provided  he  anfwefs  it  to  them  out  of  his  own  eftate.  10 
Mod.'.Kf4r  Shqiberd  attd  Maidftone,  B*  R.  (Alias  the  £aft<. 
India  Company's  caie.) 
-        6    .  7.  £vef|i 


7«  Every  fseStoT  of  common  right  is  to  fill /or  ready  money  i  hui  Uni'fsh^ 
^  he  be  a  b&pr  in  a  fort  of  dealing  or  trade,  where'  the  yage  it  can^rovr 
for  fadors  to  fell  on  truft^  there,  if  he  fells  to  a  perfon  oi  good  credit  f^J^^nr^f 
€t  that  time^  and  he  after  becomes  infolvent,   the  fa^or  is  dif-  the  party's 
charged  j  but  otherwMc  if  jtbe  to  a  man  noiorioujly  difcredited  at  weakcftaw 
tbt  tinu  ofihefale.     But  if  there  be  no  fuch  u&ge,  and  he,  upon  JJ*;^"^**' 
die  general  authority  to  fell,  fells  upon  trui^,  let  the  vendee  be  ever  Joidtbt  gvM 
fo  able,  the  feftor  is  only  chargeable ;  for  in  that  cafe,  the  fa£ior  «•  ^''  <«vii 
having  gone  beyond  his  authority^  there  is  no  contrad  created  be-  ^'C^  h  ar'^  * 
tweoi  £e  vendee  and  the  fadorV principal ;  and  fuch  fale  is  a  con-  gaeth  plain 
verAon  in  the  fa<3or ;  and  if  it  be  notin-market  overt,  no  property  dealing,  or 
is  thereby  altered,  but  trover  will  alfo  lie  againft  vendee.     So  like-  ^^  jjL^'i 
viriie  if  it  be  in  a  market  overt,  and  vendee  knows  the  faStor  to  fill  thTother 
as  faHor.    Per  Holt  Ch.  Juft.  at  Guildhall.    12  Mod.  5149  5 1 5«  nan  to  deal 

Anoovmus.  for  him  a 

■'  if  It  were 

^  for  his  own  proper  goods.    Mai.  Lex  Merc  83. 

ft.  In  commiffions  they  now  generally  infert  thefe  words :  ^fpofi^  Mai.  Lex. 
ife,  and  deal  therein^  as  if  it  were  your  own^  by  which  the  adions  of  *^^  ^**' 
the  fador  are  to  be  excufed,  though  it  turns  to  his  principaPs  lofsy  be-*' 
caufe  it  (hall  be  prefumed  he  did  it  for  the  beft>and  according  to  hi( 
difcretion.    Molloy  463.  fed.  %• 


(B)     Tranfadtions  and  Accounts  between  him  and  [  5  ] 

his  Employer. 

I.  T  P  a  conful  beyond  fea  hath  power,  and  doth  .levy  goods  upon  m 
*  private  merchant^  the  company  muft  bear  It,  "if  the  iaftot 
could  not  prevent  the  a<St  of  the  conful.  Hill.  1630.  Toth.  l69« 
Leate  v.  Turkey  Conmany  of  Merchants. 

2*  An  Eajl' India  izdtoi  was  not  allowed  to  place  any  thing  to 
account  under  the  head  oi general  expenceSy  &c.  Fin.  R.  117.  £aft- 
India  Company  v.  Blake. 

3*  If  a  fador  by  error  cf  account  do  wrong  to  a  merchant,  he  is 
to  amend  and  make  good  the  fame,  not  only  for  the  principal  mon^, 
but  alio  with  the  intereft  thereof  for  the  time ;  and  on  the  contrary, 
if  a  fador  in  his  own  wrot^g,  hath  forgot  to  charge  the  merchant's 
account  with  fome  payments  made  liy  him,  or  money  made  oyer  by 
exchange ;  the  merchant  is  to  anfwer  it,  with  intereil  for  the  time. 
Mai.  Lex  Merc.  83. 

4.  Between  merchant  and  factor,  if  the  faSfor  has  paid  mon 
than  the  merchant  could  have  demanded  of  him,  the  merchant  fhall 
liave  no  account  from  the  fa6k>r  till  he  has  made  even.  Sic 
dicitur.    2  Chan.  Cafes  38.  as  a  note  on  the  cafe  of*  Faihion  v.*  •  y}^^  /c) 

AtWOod  pi.  a. 

5.  Faftor's  account  re/led  upon  fourteen  yearsj  and  his  books  and 
fafers  loflhy  nofyult  rfUsj  but  by  a  feifure  in  Spain  where  be  lac* 


3  jTaftot?* 

« 

tored,  he  fbatl  not  be  charged  beyond  his  own  oath.  Chan.  Cafes 
30.  Borr  V.  Vandall.  NI  Chan.  R.  140.  S.  C. 
C'lan-  Cafts  6.  FaSor  (hall  have  the  benefit  of  cu/loms  faved  and  not  the 
V.  Je^n^  merchant  that  imployed  him.  Chan.  Cales  25-  Smith  v.  Oxen- 
S.  p.  '  den.  This  was  where  the  cuftoms  were  ftolen  from  afortign 
iing'y  but  of  cuftoms  ftolen  from  our  own  king,  hStor  mail  not 
AA:/>n  r»    bave  the  benefit     Chan.  Cafes  30.    Borr  v.  Vandall. N.  Ch« 

Action  on       Tfcoorf^i  •»  1  •     n     t        r    rt.  >.A- 

the  cafe  lies  K.  87.  S*  C.  but  reports  It  decreed  againft  the  fattor  on  the  gene- 
for  the        ral  foot  of  fraud. 

owner 

againfl  the  Cfi^or  for  running  goods,  hf  which  roean^  they  2Te  forfeited  amd  feized.    Cro.  J*  265. 

Lewiba  V.  Kirk. 

>\'Tiere  a  fedlor  fmuggles  foreign  eufiomSf  and  yet  fets  them  down  to  his  maAer  as  paid  upon 
account ;  the  Chancery  would  not  relieve,  for  that  the  fa^or  ventured  his  life ;  and  fo  it  wzs 
ruled hy  Hide,  Lord  Chancellor,  in  the  cafe  of  Vandcrvaldv  and  Barry  ;  but  North  (Lord 
Keeper)  faid  he  was  not  fatitfied  of  it,  for  that  hp  ventuced  his  mailer's  goods  as  weU  as  his  own 
life.  Skin.  249.    Anonymus  in  Cane 

7.  Fador  decitvis  the  merchant  in  fending  him  from  b^ond  (ea 
One  fort  of  filk  for  another ;  merchant  fells  them  again  to  /.  S.  for 
the  feme  fort  of  filk  for  which  the  feftor  fcnt  it,  and  was  ignorant  of 
the  deceit.  Per  Holty  the  merchant  is  anfwerable  for  the  deceit  of 
tile  h&ox  civilitery  thoudi  not  crimnaliUry  and  judgment  for  J,  Sm 
I  SaHc.  289.     Hern  v.  Nichols. 

8.  As  to  accounts  between  the  agents'  and  faftors  of  the  African 
dmpany  and  the  CompanK  vide  2  Chan.  Caf.  1 1  to  14.  Mellifli 
V*  African  Company  and  Edlin. 

[See  Account  (      J  pi-  8.] 


[  4  ]    (B  2.)     Tranfaftions   between    Faftor    and  Em- 
ployer. 
Frauds  iy  FaSlor. 

Mai.  Lex.     ^*  T  ^  fa<Slors  (hall  give  time  to  a  man  for  payment  of  itonies 
Merc.  Sa.  A  ^ontrafted  on  fale  of  their  principal's  gocxls,  and  after  the 

time  is  elapfed,  they  fliall  fell  goods  of  their  own  to  fuch  pcrfonsyijr 
ready  cafh  f  leaving  their  principaPs  unre^eivcd)  and  then  fuch  man 
break  and  become  infohent^  the  fador  in  equity  and  honefty  ought 
to  make  good  the  lofles,  for  they  ought  not  to  difpenfe  with  the 
non-payment  of  their  principals  monies  after  they  become  due^ 
and  procure  payment  of  their  own  to  another  man's  lofs ;  but  bj 
die  laws  of  England^  they  cannot  be  compelled.  M0U07  463, 
(ea.  s. 

2.  If  any  (afior  fell  unto  a  man  certain  goods  of  another  per(bn'4 
accoimt,  iritbcr  by  themfelves  or  among  pther  things^  and  giv^ 
.  not  advice  to  his  principal  of  the  fale  of  the  faid  goods,  but  s^jf^er, 

wards  having  more  dealings  with  the  ikme  man  he  becomes  ii^'ol^ 
vent ;.  the  -^t  for  the  goods  fo  fold  the  fador  fliall  be  afifweraiblf 
for,  becaufc  he  gave  no  advice  U}  the  owner  *Qf  the' iale  of  the  laid 

goods. 


joods  bi  convenient  time  j  and  it  is  as  if  he  had  difpofed  of  thofe 

Soods  to  a  man  contrary  to  the  commiffion  given  unto  him  ;  for 
ic  felary  of  fafitorage  bindeth  him  thereto.     Law  of  trade,  6fr. 
ad  Part  403. 

3.  Alfo  if  a  fedor  by  commijfion  of  a  merchant  buy  a  commodity  for 
his  account,  with  the  faid  merchant's  money,  or  by  his  credit,  and 
the  factor  giveth  .no  advla  of  it  to  his  principal,  but  fells  the  Jam 

foods  again  for  his  own  benefit  \  the  merchant  (hall  recover  this 
enefit  of  the  fiidior,  according  to  the  cuftom  of  merchants,  and 
his  fadtor  fliall  likewife  be  amerced  for  the  fraud.  Law  of  Trade, 
fcrV.  2d  Part  403. 

4-  If  a  foaor  (hall  byfalfi  entry  in  the  Cuftom-houfe,  cither  w»- 
au'ares  or  of  purpofe  conceal  part  of  the  cuftom  without  confent 
or  privity  of  the  merchant,  whereby  the  goods  betome  forfeit  to  die 

{irince,  the  (aid  fadlor  fball  bear  the  lofs  of  them  and  anfwer  the  va- 
ue  thereof  unto- the  merchant's  they  did  coftj  if  it  be  for  goods  to 
be  tran(jx>rted,  or  us  they  might  have  been  fold,  if  it  be  for  goods 
to  be  imported.     Mai.  Lex  Merc,  83. 

5.  If  a  factor,  by  a  letter  of  advice  or  by  an  invoice  of  commodi- 
ties which  the  merchant  fendeth,  doth  make  a  fhort  entry  in  the 
Cuftom-houfe,  the  goods  not  entered  fliall  bo  loft,  but  the  factor 
puinot  be  charged  with  the  fame.    Mai.  Lex  Merc,  83. 

[See  (B)  pi.  6 -(F  %.)  pi.  ?,] 


(C)  Difputes  between  Faftor  or  Employer,  and 
Creditors  of  the  other  ;  and  where  the  Fador  or 
Employer  dies  or  foils. 

I.  A  Merchant  remits  goods  to  his  fii£lor,  and  about  a  month 
^^  after  draws  a  bill  on  him,  the  faftor  having  effects  in  his 
hands  accepts  the  billy  then  the  principal  breaks^  s^ainft  whom  a 
commiffion  of  bankrupt  is  awarded,  and  the  goods  in  the  fadbor^s 
hands  are  feizcd  j  it  has  been  conceived  the  fa«5tor  muft  anfwer  the  -  ^ 
bill  notwithftanding,  and  come  in  as  a  creditor  for  fo  much  as  he  I  5  J 
was  enforced  by  reafon  of  his  acceptance  to  pay,  Molloy  465. 
feet,  8. 

2.  Fador  having  over-paid  his  merchant,  but  having  goods  un- 
fold of  the  merchant's  in  his  hands,  the  merchant  by  pardl  agrees 
that fatfor  Jhall  tay  himfelfout  of  the  monies  arifsng  from  the  fale  of 
the  g09ds  remaining  in  his  hands ;  fador  being  indebted  to  others 
by  parol  likewife  alBgns  to  his  creditors  the  debts  which  were 
due  for  (ale  of  the  go6d$  of  the  merchant,  The  merchant  dies,  and 
owes  debts  by  Bend.-*-The  fa£tor  dies  indebted  by  bond  likewife. 
Per  Lord  Chancellor,  the  hdiot  had  a  good  title  in  equity  to  the 
debts  which  in  equity  are  become  his,  and  are  no  longer  the  mer^ 
d&anc's,  and  decr^^d  tot  flic  creditors  of  the  faiS^or.  2  Chan.  Caf. 
36.    Fafhion  v.  At\^'ood, 

B  3  Z.  J. 


5  4faftot4 

}•  jf.  as  fyStot  to  B»  fells  goods  en  credit  and  dies  indehud 
«  by  f]{ecialty  more  thaui  his  aflfets  would  pay.  The  money  fiiall 
be  paid  to  B.  and  not  to  jfs  adminiftrator,  as  part  of  jfs  afletS) 
but  the  commijjion  money  muft  be  deduced  for  the  adminiftrator  of 
A.  And  per  Cowper  C.  Though  the  fa£tor  has  a  right  at  law, 
yet  he  is  only  a  trujiee  in  equity,  2  Vern.  R.  638.  Burdet  v. 
Willet  &  al. 
Whether  ^  A  Blachvell-HaUfdJ^ox  having  cloth  in  his  hands  advanced 

ttdnTncafe*  n^^ies  to  the  clothier  \  the  clothier  dies,  adminiftrator  fues  the 
the  clothier  JFa£lor  at  law  for  the  cloth,  the  h&ov  fues  in  equity  to  be  allowed 
becomes  ^hat  be  advanced,  but  denied  per  Lords  Commiliioners ;  for  if 
^^m'  the^e  are  debts  of  a  higher  nature,  it  will  be  a  devajiavit  in  the  ad- 
«54.Wood.  miniftrator  to*  pay  or  difcount  the  plaintifPs  debt.  2  Vern,  iiy. 
ford  V.        Chapman  V.  Derby. 

Swainr.  ^^  jf  ^^^  employs  a  faftor,  and  intrufts  him  with  the  difpofal  of 

merchandize,  and  the  faflor  receives  the  money^  and  dies  indebted  t9 
debts  of  an  higher  nature^  and  it  appears  by  evidence  that  thii  money 
was  invejied  in  other  goodsy  and  remains  unpaid :  thofe  goods  fliall 
be  taken  as  part  of  the  merchant's  eftate,  and  not  the  &£tor's,— 
j>Ut  if  he  have  the  money ^  it  fliall  b^  looked  upon  as  the  fa^Ior'e 
f/fate^  and  muft  firft  anfwer  the  debts  of  a  fuperior  nature.  .  i  Salk* 
160.    In  Cane*    Whitcomb  v.  Jacob* 


(D)     Of  yoint  Faftors ;  or  where  one  Fa<flor  ift 

imploy'd  by  fevcral  Principals. 


Mai.  Lex 
]4erc.S»» 


^«. 


I.  r\  N  £  and  the  (ame  fa&or  may  a^  for  feveral  merc)iants, 
^^  who  muft  run  the  joint  rifqueofhis  a^fionsy  though  they  are 
mierjfrangers  to  one  another ;,  as  if  nve  merchants  remit  to  one 
fa£tor  five  diftind  bajes  of  goods,  and  the  f&£lor  makes  one  joint 
fale  of  them  to  one  man,  who  is  to  pay  one  moiety  down,  and  the 
other  at  fix  months  end ;  if  the  vendee  breaks  before  the  fecoqd 
payment,  each  man  muft  bear  an  equal  fliare  of  the  lofs«  and  be 
contented  to  accept  of  their  dividend  of  the  money  advanced.  MoI«- 
loy  463.  fed.  4* 

2.  nut  if  fuch  z/a^or  draws  a  bifl  of  exchange  upon  all  thofe  frae 
merchants^  and  one  of  them  accepts  the  fame,  the  others  fliall  not  be 
pbliged  to  make  good  the  paymentt    Tamen  quaere  de  hoc^  Mql- 

-    }oy  463.  feft.  4. 

3.  If  two  men  are  partners  of  merchandizes  in  one  fliip,  and  one 
of  them  appoints  and  makes  a  fador  of  all  the  merchandizes,  it  was 
(aid,  and  not  defied,  that  both  of  them  may  have  federal  writs  of 

r   ^   1    account  ^ainft  him,  or  mav  join  in  one  writ  of  account  if  th^ 
^        ^    pleafe.     Quaere  of  that.    Godb,  90.  M.  28,  29  Eljz.  B.  R. 

4.  Surviving  bBoT  fliall  account  for  what  was  made  by  himlc^lf 
or  co-fa£lor,  and'  yet  account  lies  againft  the  executrix  of  the  dead 
h&ou    Chan.  Csd.  I2jr,    {ioltfcpn^b*  y,  lljverSr-^N*  Cb.  R.  139. 

(P)    III 


«  •  ♦  #  

(E)     In  what  Cafes  his  Contral3s  bind  the  Prin-* 

cipal. 

\.  I  F  a  feftor  /«/^r/  int$  a  charter-^party  with  a  matter  fir  Mai. 

freigbtnunty  the  contra£t  obliges  him  ;  ^a/  if  he  lades  aboard  Merc  S5. 
FeneraUy   the  goods,'   the  principals  and  the    lading    are   made 
fiable,   and   not    the   fa£lor,  for  the  freightment.    Molloy  466. 
fe6l.  9. 

2.  The  principal  orders  his  faflor  that  as  loon  as  he  hatii  loaded  Mai.  L« 
(he  having  monies  in  his  hand)  /b  make  an  ajfurance  on  thejbip  and  ^**^*'' 

.  ^oods  \  if  the  (hip  happens  to  mifcarry,  by  the  cuftom  of  merchants 
he  (hall  anfnrer  die  (ame,  if  he  hath  negleded  his  commiffion ;  fo  it 
is  if  he  having  made  an  aiTurance,  and  lo(s  hath  occurred,  he  ought 
not  to  make  a  compolition  without  orders  from  his  principal. 
Molloy  466.  fe6l  9. 

3.  If  a  hickot  by  order  or  commiffion  of  his  principal  bnys  any  \]^^^ 
goods  above  the  price  limiud  to  him)  or  they  be  not  ofihaifortj  good^  ^q^ 

nefs  or  kind^  as  by  the  authority  they  ought  to  be^  this  fa£lor  is  to 
keep  the  iame  for  his  account  proper,  and  the  merchant  may  dis- 
claim the  buying  of  them.    Mai.  Lex  Merc.  8a. 

4.  The  like  he  may  do^  if  the  b&ox  having  bought  a  commodity  3  Low  of    • 
according  to  his  commjfim  (hall  P>ip  the  fame  for  any  other  placg  than  Traile,  Ac 
be  hath  commiffion  to  do.    Mai.  Lex  Merc.  82.  ^^^ 

5.  But  in  fuch  cafe  if  the  price  of  the  goods  rifetb^  and  the  h&or  %  Law  of 
thereupon  fraudulently  ladcth  them  for  fome  other  port,  to  take  the  Trade» 
advantage  thereof,  the  principal  merchant  may  recover  damages  of  ^^* 
the  £ud  h&or  upon  proof  made  of  it.    Mai.  Lex.  Merc.  82. 

6*  If  one  be  a  factor  for  a  merchant  to  buy  one  kind  ofjluffy  at 
iin^  or  other  fuch  like,  and  the  faid  fa£kor  hath  not  ufed  to  buy 
any  other  kind  of  wares,  but  this  kind  only  for  his  nutter;  if  now 
the  (aid  £i^or  buys  faies^  or  other  commodities  for  his  matter,  and  af- 
fumes  to  pay  money  for  that,  now  the  matter  ttiall  bfe  charged  in  an 
ajftanpfit  for  the  money,  and  for  that  let  the  matter  take  heed 
what  fa£br  he  makes.  Per  Cur.  Goldft).  *  138.  pi.  46.  Petties  ♦The book 
V.  Soame:  m  mifpagci 

7.  A  motion  for  a  new  trial  in  indebitatus  againtt  a  fa£tor  on  (ale  ^'^^^' 
of  rape-feed,  becaufe  though  the  goods  ^evt/M  to  S.  yet  it  vn&for 
the  ufe  of  ty.  and  fo  were  the  receipts ;  fed  non  allocatur.  For 
per  Cur.  if  a  faftor  or  fervant  buy  goods  generally^  and  do  not  upon 
the  contrail  declare  that  he  buyeth  only  as  fa£tor  or  fervant,  he 
is  chargeable  in  his  awn  right,  and  judgment  for  plaintiff;  but  if 
be  would  have  ftood  only  on  payment,  new  trial  might  be.  2  Keb« 
Si2.    Degeider  v.  Savory. 


B  4  (£  2O  Liable 


4raftMr; 


*  In  ae. 
coiint  it  is  3 


(E  a.)  Liable  to  anjiver  Damages  in  what  Cafes  in 

general. 

f  •  T  F  a  fador,  having  received  other  mens  goods  of  monies  intq 
*-  his  cuftody,  be  *  robbed  of  the  faid  goods  and  monies^  he  ^s 

to  bear  the  lofs,  and  to  make  good  the  fame  unto  the  merchaixt  \ 
^Mor^J^i.  ^"^  ^^  *'*  ^^^  where  the  unmerciful  elements  oi  fin  and  water 
tvrt^  that  he  fiiall  dcftroy  the  faid  goods  or  monies,  or  where  a  town  is  Jacked  or 
Wasrobbed.  piUed^  which  is  always  to  be  borne  by  the  owner  or  proprietary  of 

For^^ough   ^^  ^^^^     y^^^  Lcx  McrC.  83. 

waives,  yet  if  Ke  ufes  all  hts  tn<luftry,  he  (hall  be  difchai'ged.   4  Rep.  64.  in  Southcote's  cafc<7* 
S.  P.  aad  fo  uthey  arc  buitied  without  his  own  default.    2  Mod.  xoo*  Anonymus. 

2.  If  a  fador  buy  a  commodity  which  afterwards  becomes  dam^z 
mified  by  fome  accident  or  cafualty,  whereby  the  merchant  (for 
whofe  account  he  bought  the  fame)  becomes  a  lofer,  the  fai3or  i$ 
,  not  to  be  charged  with  any  part  of  the  lols.  But  if  the  commor 
dities  were  damnified  before^  then  be  is  to  bear  fome  part  of  ^ 
lois,  although  it  happened  to  be  known  afterwards.  Mai.  hzK 
Merc.  84. 

3*  If  a  fa<Stor  receives  money  for-  other  mens  accounts,  which  arc 
tfterwards  decried^  cnr  fome  lofs  doth,  happen  by  exchanging  the 
iame  be  it  upon  copper  monies,  or  light  gold  taken  for  merchan- 
dizes fold,  every  man  is^to  bear  that  Tofs  proportionably  according 
to  his  fum,  and  the  faSor  is  to  fuftain  no  damage  thereby,  unlefs  it 
were  foxfalfe  coin  by  him  received,  which  he  is  bouna  to  know. 
Mai.  Lcx  Merc.  84. 


(F)  Fafior  liable  to  anfwer  Damages,  in  what 
Cafes.  Not  ohferving  Orders,  or  aSling  without 
Orders. 

'^  Law  of  z.  A  YzStor  felling  merchandize  under  the  price  limited  unto  him 
Tr^de^  kc  •  'L\  \^y  jjjj  principal,  he  is  to  make  good  the  lofs  or  difterence 
^^^  of  the  price,  unlcfe  he  can  give  a  fufficient  reafon  for  his  fo  doing. 

Mai.  Lex  Merc  82. 

2.  A  fa&or  is  accountable  for  all  lawful  goods  which  come  &fe 
to  his  hands,  and  fliall  fuffer  lor  not  bbferving  of  orders.  If  he 
has  orders  not  to  fell  any  commodities  parUcularly  Jfecifiedj  and  yet 
iells  them^  he  is  anfweiable  for  any  damage  that  ibal)  be  received  \ 
in  cafe  goods  are  bought  or  exchanged  without  orders^  it  is  at  the 
merchant's  curteiy  whether  he  will  receive  them,  or  turn  them  on 
his  factor's  hands.    Law  of  Trade,  &c.  2d  Part  409. 

3.  If  a  factor  do  poy  money  for  a  merchant  (without  commijjion) 
to  another  man,  it  is  at  his  peril  to  anfwer  for  it ;  And  if  he  de^ 

I  liver 
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pvtr  anodi^  man's  nioney  ut  inttrefiy  and  take  mor^  than  the  tolera^ 
fUn  of  the  Jlatutey  wfaerebv  the  ftatute  againft  u/ury  taketh  hold  of 
btm,  and  the  money  is  lojx,  the  ikid  hStor  is  to  be  chareed  thetfe- 
with,  and  to  make  good  die  money  unto  tl^e  merchant.  Alal.  L#x 
Merc.  83, 

4*  If  a  -fador  be  required  to  make  ajfuranct  for  a  merchant  upon 
49  pip  o(r  goods  laden  for  a  cerpun  voyage,  and  bavt  moma  in 
pis  bands  (p  pay  for  the  premium  or  the  price  of  aiTurance  ;  and 
this  iaAor  doth  negle6l  the  ikme^  and  giveth  no  notice  of  it  to  tho 
merchant,  who  might  b^ye  ms^de  aflurance  in  another  place,  and  f  Q  1. 
the  (aid  {hip  or  goods  do  perifl}  at  the  feas;  this  hBt<x  \s  to  V  ^ 
anfwer  the  dam^e,  unlefs  he  i:an  give  fome  fufficient  reafon  fot 
&e  nonrperfprmsQif  e  of  the  (aid  order  or  commiiEon.  Mai.  Lex 
Merc.  86. 

S-  I^  ^  filler  having  made  afTur^ce  ^pon  goods  laden^  whicb 
afterwiurds  are  taken  by  the  ex^emy,  makes  any  compofition  with  the 
afitrers  for  the  fame^  without  ordir  or  commiffion  for  it,  he  is  to 
anfwer  the  whole  ailurance  to  the  merchant.    MaL  Lex  Merc.  86*      i 


(F  2.)  Liable  tq  anfwer  Profit  or  Damage.    Not 

giving  notice  of  Tranfadtions, 

1.  T  F  a  bStxx  do  fell  unto  a  man  certain  goods  of  another  n\^'s 
^  account,  either  by  itfelf  or  among  other  parcels,  and  this 
fafbor  gtveth  not  advice  unto  the  owner  or  proprietary,  of  the  (ale 
of  the  (aid  goods,  but  afterwards  (having  had  more  dealings  with 
that  man  in  felling  of  eoods  and  receiving  of  monies)  this  man 
ffecometh  infolvent^  the  factor  is  to  make  good  that  debt  for  the  fa!d 
goods  (b  fold^  becaufe  he  gave  no  advice  to  the  owner  of  the  fale 
bf  them  at  a  convenient  time,  eyen  as  if  he  had  fold  thofe  goods 
unto  a  man  contrary  to  the  commiffion  given  unto  him  $  for  the 
£dary  of  fadorage  bindeth  him  hereunto.    Mai.  Lex  Merc.  82* 

2.  If  a  h&oty  by  the  advice  of  a  merchant,  do  buy  a  commo* 
ditj  for  that  merchant's  account  with  the  faid  merchant*s  money, 
or  oy  his  credit,  and  the  fa£lor  giveth  no  advice  of  it  to  the  (aid 
merchant,  but  doth  fell  the  fame  again  for  his  own  benefit  and  gain, 
die  merchant  (ball  recover  this  benefit  of  the  faid  fador,  by  the 
office  of  prior  and  confuk,  according  to  the  cuftom  of  mer- 
diaxits,  and  fluQ  be  moreover  amercra  for  his  fraud.  Mai.  Lex 
Mmr.83. 

[See  (B  2.}  pi.  2.J 


(F  3.)  LtaWr- 


J^  *  iTlftDt^ 


(F  3.)    Liable,  how.     In  Cafe  of  prohibited  Goods 
^  or  Seifures. 

I.  TF  a  faftor  male  return  unto  a  merchant  for  the  provenue  of 
-*-  his  commodities  fold>  in  prohibited  goods  which  may  not  be 
tran^rted,  and  have  no'  commjfum  from  the  merchant  to  do  the 
£une ;  he  (halt  bear  the  lofs  of  thofe  goods,  if  they  be  feifed  upon 
Jbr  the  king>or  taken  as  forfeited,  out  if  it  he  uton  con.modities  to 
ie  imported^  the  fador  is  in  no  fault.  Howbeit  he  ought  to  give 
etdvice  to  the  merchant  what  commodities  are  forbidden  to  be  im- 
ported or  exported,  according  to  the  pleafure  of  the  pclnces,  whicR 
are  abfolute  governors  in  their  havens,  harbours,  ports  or  creeks. 
Mai.  Lex  Merc.  83. 

a.  If  a  feftor  commit  an  unlawful  a6l  by  direBion  of  the  merchant^ 
be  it  for  the  tranjportation  of  gold  or  ftlver  into  the  parts  beyond 
the  feas,  or  otherwife  ;  and  if  it  happen  thereupon  that  the  lame 
be  taken,  the  merchant  beareth  the  lofs :  and  yet  the  ia£lor  is 
fubjed  tO'  pay  treble  damages  by  the  law,  if  it  be  followed  withia 
the  year ;  or  may  he  fined  for  the  (ame  in  the  Star- Chamber,  al<% 
though  it  be  many  yean  after,    Mai.  Lex  Merc.  83. 


[  9  I  (F  4-)  Offences  by  Faftor.     Puniflimcnt. 

iF  a  factor  or  merchant  do  cokur  the  goods  of  merchant  flrangers^ 
^  in  paying  hut  EngUJh  cujioms  (although  he  did  bear  the  adven- 
tures of  the  feas  for  the  (aid  goods)  he  lunneth  into  a  pramunirey 
and  forfeiteth  all  his  goods  unto  the  king,  and  his  body  to  perpetuel 
mprifonmint*    Mai.  Lex  Merc.  83. 

[Sec  (F  3.)  pi.  2.] 


(G)   Adlions,  Pleadings  and  Evidence, 

Ir.  Ae-        I.  I T  is  a  good  difcharge  before  auditors  for  a  fa<9:or  to  fay  dat 

count  pi.  '^  in  a  tempe/iy  becaufe  the  mip  was  furcharged,  the  goads  were 

^  ??V   ^^  over- board  into  the  fea,    Dubitatur  41  E.  3.  4^  Roll.  Abr.  a. 

•4^Rep.  ^  124.  (O)  pi.  I. — So,  that  he  was  *  robbed^  or  that  the  goods  were 

84.inSouth.  bumtd  without  his  own  default.     2  Mod.  lOO.  Anonymus. 
cole's  cafe. 

Lane  65.  2.  Aftion  on  the  cafe  lies  for  the  owner  againft  the  hStorfor 

8.  c.  by       running  goods^  by  which  means  they  are  forfeited  and  feifed.    Cro. 
W<;^v.    Jac.2S5.Lewfonv.Kirke. 

Kirke.  .       . 

3.  If  fa&OT  that  has  a  general  commiffion  takes  a  bond  in  bts  ofom 
fq\?^'  ^^  wnuy  be  cannot  plead  fuch  bond^^  way  ofaccQunt^  but  it  is  a  good 
1  RilLAbr.  pica 
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{iesL  h^dfi  audiUrs  by  way  of  difcharge.   Per  WiQiams  Juft.  Bulft*  '.^' A/* 
103.  cites  D.  29.  cit«5.g. 

4*  If  the  fador  makes  a  contract  fir  bis  mafter^  the  mafter 
(bail  have  die  a&ion  on  the  contract    Per  Cdce  Ch,  Juft.  RdL 

J^  337- 

5.  If>  where  the  ulage  is  for  iadors  to  fell  upon  truft,  he  fells 

to  a  perfon  of  good  credit  at  that  timey  and  be  afterwards  becomes 
iniblvent,  the  fa^or  is  difeharged  ;  but  otherwife  if  it  be  to  zmam    - 
tutorioujiy  difcredited  at  thf  time  ofthefaUy  unlefs  he  can  prove  that 
he  was  ignorant  of  the  party's  weak  eftate  and  credit    Mai.  Lex 
Merc.  83. 

6.  The  proper  remedy  againft  a  fador,  ading  as  fuch,  is  ac^m 
emtnt  \  but  if  he  convert  trover  will  lie  againft  him.  Per  Holt 
Ch*  Juft.  12  Mod.  6o2.  Anonymus. 

7.  Where  a  factor  at  the  Canaries  deferves  money  for  faflorage^ 
he  cannot  bring  an  a^ionfir  bis  fa^orage^  unlefs  the  principal  n* 
fufe  to  emne  to  an  account  \  and  if  it  appears  that  the  fa£U>r  has 
money  in  his  hands,  he  may  detain^  and  cannot  bring  an  aAioa 
for  his  iadorage  ;  but  if  he  were  dire£ted  to  veft  all  the  produce 
of  his  adventure  in  wines,  then  he  may  bring  an  aflion  for 
his  £idorage  and  pains,  becaufe  he  cannot  detain,  and  hath  no 
other  remedy.     Per  Holt.  Comb.  349.  Hereford  v.  Powell. 

8.  Where  a  fiuSlor  or  agent  of  the  African  Company  had  ^/i- 
verei  up  bis  accounts  to  his  fucceflbr  according  to  the  nues  of  the 
eftablimment,  which  were  afterwards  burnt  by  a  late  agent  of  the 
company,  the  Lord  Chancellor  ordered  the  plaintiff  to  jwear  tbat 
he  left  toem  with  the  fuccejfor^  which  (hould  conclude  the  Company* 
Mich.  31  Car.  2.  2  Chan.  Caf.  ii)  14.  Mellifh  v«  African  Com- 
pany and  Edlin. 

9.  A  fador  took  a  bond  in  bis  own  name^  and  died,  and  the  obli-  F  lO  J 
gor  having  failed,  a  bill  was  brought  ^ainft  his  fon  for  an  ac- 
count. The  Lord  Chancellor  put  the  ion  to  prove  tbat  his  father 
the  teftator  gave  particular  notice  to  the  plaintiff  that  he  fold  on 
truft,  and  to  whom.  Trin.  33  Car.  2.  2  Chan.  CaC  56,  58. 
Paihwood  V,  ElwalL 

[See  Mafter  and  Servant  (B).] 


(31)  JTatttlttefif. 

I.  rv^  H  £  Court rfPaeultsis  is  a  courts  ald^oueh  it  holdeth  no  plea  4.  inft.  ^^y. 
Jl^    of  controverfy.    It  belongeth  to  the  Archbifhop,  and  his  Godoiph.  ' 
officer  is  c^ed  magifter  adfacubates.   And  bis  power  is  to  grant  dif-  f^'J°^* 
peniatiOQSi  as  tx>  marry,  to  eat  fleihoa  days  prohibited,  (andfomay      '  * 

every 


1^  ir4atitiM* 

pfisry  diocefan)  the  ibn  to  faceted  hk  ftAer  in  liid  benefice,  one  to 
have  two  or  more  benefices  incompatible,  (^'f.  It  is  called  facul<« 
ties  ia  the  ftatUtt  of  28  //.  8.  Whieh  Iti  6ne  fenik  fignifieth  a  dif- 
penfiitiaiw  So  as  fMikates  (in  this  fenTe)  Xfpenfattones  ^  in- 
duitay  are fynonyma*  This  authority  was  raifed  and  given  to  the 
Ajr6hhi(hop  of  Canterbury  by  the  ftatute  <X  25  H.  8.  21.  4  Inft* 

537- 

An  cxc«p-  %,  »5  H.  8.  21.  fnaSiSy  that  the  Archbiihop  of  Canterbury  and 
^akc^thata  ^^^fa^^^j^^  M^^  *^v^  ftnutt  and  authority  td'  ordain^  make  and 
faculty  iOi^ituU/i  clerky  which  fljall  ^m-iu  and  regijfer  every  licence^  dij^en^ 
granud  by  fationy  faculty^  writing  or  other  i^ijlruinent  tff  be  granted  by  thefaid 
thearchbi^  ^rehbijhofy  and Jhall find  parchnunty  Wax  and  fiU^en  laces  convenient 
CMtcfbury  fi^  the  JanUj  andjhali  4akefir  his  pains  fuch  fitms  of  money  as  JhaU 
was  mtfub'  be  hereafter  in  this  prefent  aSf-  to  him  limited  tn  that  behalf  for  the 
^?S^^'^  ySwi^-  Jhd  that  likewife  the  King^  his  heirs  andfucceforsy  JhaU  by 
TitrkofTb!  ^'*  letters  patent  under  his  great  feal  ordain^  depute  and  conjlkute 
facyltus,  but  ^fufiificiint  iletky  being  learned  in  the  Court  of  Qmnceryy  which  al* 
%  i '  "if '^'  ^'^^  ^^^  *^  <»/^<?ii^«/  upon  the  Lord  Ghancellory  or  the  Lord  Keeper 
itisexprefly  ^  ^^  Gfoot  Btalfhr  the  time  beings  and  JhaU  makcy  write  and  inrol 
required  by  1*f  iotifirfnOtions  of  aU  ftich  licences^  dtfpenfationsy  inflrunuMs  of 
^cftat.as  ioitber  writingSy  as  be  thither  brought  under  the  drchhijhff^* sfealy  there 
xtftiouldbe  '^  ^'  confirmed  and  inrelledy  aHdJhall  alfo  intitk  in  *%is  booky  and 
iigncd  by  htrol  if  Ticordy  fuch  other  writings  as  jnaU  thither  be  brought  under 
th*  clerk  ^^^  tttckbiftfop^ s  fealy  not  to  be  confirmed^  taking  for  his  pains  fuch 
wSch  is  "nafonaUe  fums  of  money  as  hereafter  by  this  aSl  JhaU  be  limited  for 
very  true  j  the  foFfne ;  emd  that  as  well  thefaid  clerk  appointed  by  thefaid  arch* 
W  theaa  iijbip^  as  the  foid  clerk  to  be  appointed  by  the  kingj  his  heirs  or  fuc- 
J  ^"andltis  ^^^^y  fi^^  f'fhftribe  their  names  to  every  fuch  licence^  difpertfationy 
notVaid  that  faculty  or  other  writing  that  JhaU  come  to  their  hands  to  be  written^ 
it  fl&U  b4  madgy  granted^  fealedy  confirmed  regijired  and  inrolled  by  authority  of 
tiS'chirf      ^^  ^  inform  as  is  before  rehearfed. 

clerk,  himfetf  {  fb  that  this  being  figned  by  his  under-clerk,  and  it  being  cufiomary  in  this  oflf^ce 
for  the  under-clerk  tofign  faculties,  this  exception  isof  no  weight.  8  Mod.  364.  King  v.  Bilhop 
ofChcfter. 

Another  ebcccption  was  taken  in  the  cafe  above,  that  it  was  not  fyljettb^d  and  inr^lUd  by  the  kings 
tUfk  of  the  f/icuhies  in  Cane,  as  it  ought,  hccaufc  hf  is  imJ>ov>ered  by  the  (latute  to  tender  an  oath  to  tbt 
fnjon  who  hath  obtained  it ;  which  ftaute  was  made  to  rcfW^in  the  extravagant  grants  of  the 
Pope  in  thoie  days,  and  therefore  ihmiM  be  fn!ly  and  (^i  iAly  performed  by  the  clerks  them- 
felvesy  and  not  by  xhtxx" deputy  cLrki ;  and  this  mud  be  intended  by  the  legiflators,  forothcrwife  this 
■31^  would  have  been  penned  as  tlie  ftatuie  of  Wills,  or  as  the  ftatute  of  PromilTory  Notes,  by  which 
it  is  enabled,  That  tlic  figningihall  be  by  the  parties  tliemfelves,  or  by  any  other  perfon  autho- 
rized by  them  ;  therefoie  this  mud  he  done  by  the  principal  clerks  themfeives,  and  not  by  their 
tinder-clerks,^  for  it  is  not  affignahle  to  tbem  ;  and  therefore  this  facuItT  \s  vrrid,  eljiecially  Ante 
there  is  Tifrvuijom  tlie  faculty  itfelf,  thjt  it  JhaU  not  he  good  till fuhjeribed  and  reglftrred  by  the  clerk  of 
the  faculties  in  chancery ^  which  is  in  the  natut^  of  a  condition  precedent,  and  not  to  be  figned  or 
f ubfcribed  by  his  order.  It  was  held  that  where  a  man  doth  any  thing  by  ttie  exprejs  order  of  ano* 
thtTy  as  it  was  done  in  this  cafe,  it  is  as  ^>d  as  if  done  by  hirofelf  i  as  where  one  exprefsly  ofxiers 
another  to  fign  a  deed,  which  the  perCon  tAus ardoied  did  afterward!  fign,  this  is  as  good  as  one 
decermmate  a6l ;  but  where  the  deputy  doth  any  thing  by  virtue  0/  general  deputation,  it  muft 
be  where  a  deputy  may  be  made  by  law.  The  judgment  was  affirmed.  S  Mod.  364,  365.  King  v« 
filfhop  of  Chefter. 

*["]  .       . 

3.  The  king  by  his  prerogatlvei  without  ikt  etrtkbijh^y  may 
grant  to  a  bilhop  to  bold  a  church  in  6oiiiiiien4aAs>   not^tb- 

ihmding 


JFaitlf  [or  Deeds.]  ji 

fiandiAg  the  ilatute  of  a$  H.  8.  ^i.  Cro.  £li^  60  x.    Arm^er  r. 
[See  Commendam.— •Pluralities,  (C.)] 
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iFatt0  [or  Deeds.]  "  P°i^ 


(A)  What  PerToiu  may  make  a  Deed* 

f  I.  TF  ap  hfant  (JeUvcr  a  deed,  it  is  mt  void  but  voidable,  8  H.  The  <ff^r- 
1  6.  w.  9.  H.  6. 6.J  J--*^: 

tod4»f  an  inlaut  (as  /^//«r  ofattorficy),  v^lierabyr.  hr  gives  aa  authorttyj,  i^  leoii^bK  where  Ue  paflc^ 
any  ioterqift  (as  m/,  6^..-.)  is  onlyvoitLtbUf  is  not  agreeable  to  Feafon  \  for  by  ttu^  means  Che  in^n( 
woisH  be  more  prejudiced  in  pa^nv  his  eftate  than  he  \voul4  in  ftviitg'  a  haft  authority^  wtiich 
caniMt  b«  Maibuined.    Per  Hok  Ch.  Kift,  Comb.  468.  in  cai^.of  .Thqnipibn  v«  I^ieach. 

Whtere  k  it  ^c^  th%t  the  dc<di  of  ii\^iii$  are  wox,  vciJ  but  voidabU^  the  tveanioi;  s,  that  Non  eft 
fa^KM  canfK»t  b<t  pleaded,  becaufe  they  have  the  form  though  not  tTie  opera^ons  of  deeds,  and 
Bierefnre  arc  not  void  apon  thafi  account*  without  fhe>»ing  foMe  'f^^o^  m«Rer  to  intake  them  of 
00  efficacy.  3  Moil.  310.  Thorn fon  v.  Leach,  ■■  But  he  may  fay  non  concfjf;^^  £^.  Per  VVray 
^h*Jilft«    »L«k'i»;&.iixHuni6'eifaMi*^a€s.  .         -  .        .    ' 

2.  Dt(mfuit  infta  ^atem  was  brought  by  an  infant,  of  lind  ancf 
tent,  (x  that  you  may  fee  that  grant  of  rent  By  inrolmjsnt  hy  deed 
is  not  void  but  voidable,  as  it  feems,     Br,  Fait^}  ph  83^.    46- 

3.  5  EYiz^  4,  feft.  42,  Becaufe  there  hath  been  form  quefilvn 
Vibeth^r  atiy  perfin  being  within,  the  age  ofane  and  twenty  y^rs^  and 
bounJen  to  ferve  as  an  apprentice  in  any  other  plage  than,  in  the 
city  of  L.Qndon9  JbotM  be  bounden^  accepted  and  taie^  a$  en  ap^ 
prentice. 

4.  SeS,  43,.  B^  it  ena^edfThat  aS  and  every  fuch  ptrfon  and  [    12   1 
perjons  thaS  at  any  time  or  times  from  henceforth  JhaU' be  bounden  by, 
indenture  tp  ferve  as  an  apprentice  in  any  art,  fcience^'  occupation  or 
hkour^  g^cqrding  fo^  the  tenor  of  this  Jtatute^  albeit  the  fame  apprentice: 

fr  any  of  thorny  Jhall  he  within  the  age  of  one  and  twenty  years  at 
the  tlnie  ^  the  faking  of  their  Jiyeral  indentures^  fi)aU  be  bounden 
to  ferve  pnr  the  years  in  their  fever  at  indentures  containtd^  as  amptf 
andtt^Tiebli  to,  every  intent^  as  tf  the  fame  apprentice  "were  of  full  age 
4tt  the  time  of  making  fuch  indentures ;  any  laWy  tifage^  or  cufiom  to 
the  coyfttary,  not^ith^anding. 

^  If  ;if>i  i^^t  ni^es  a  deed  dl  feoffment^  and  a  letter  of  attorney,  JfTay  130. 
to  a  ftran^;^  tfii  ntake  livery,  of  feifin,  a^d  he  m^kes  K very  of  fcifin^  ^^  *|J£» 

Sforc^  ttiereQlt  he  fiball  be  taken  for  a  diffcifor.  Perk,  6,  7;.  cit?s'  RouVkT 
_     E.  4*  2I— ^Sce  ffl.  I.   .  •  a4i.  Palm. 

.     .  -'237.  Br. 

yeo<rmau»>pU  4&  citts  iSLS;  4,  ^7..  M^i  ^JUote^sif  4tmm9^  b)[  ixifuit  i^  ng^lvt  Uvery  and  feifui  for 
Um  te good,  becaofc  ic  is  for  bis  adyaotage.  Per  Afcue  Juft.  But  e  contra  per* Pafton  J uft,  Br, 
FaitSy  pL  31,  cites  a  i  H,  6. 3 1 .    But  he  fays  the  Uw  fecms  to  be  with  ACcue.. 

6,  Iji 


I'  1 


tk  iTftiW  [or  Decds.3 

Sr.AgtfypL  6.  In  Littfe  Brook,  fol.  The  cafe  is,  a  parfin  or  prebend 
Ma^i^— ^  being  within  age  made  a  Uafe  for  years  of  his  htnefice^^  and  wouI(^ 
pi.  45.  cites  but  could  not,  after  avoid  it  for  his  nonage ;  for  feeing  the  church 
21  £.4. 139  had  made  him  of  full  age  to  difcharge  the  fpiritual  office,  bur  com- 
'^  «  mon  law  thought  it  fit  to  enable  him  to  difpofe  of  his  temporaldes* 

Callis  of  Sewers  202. Watf.  Comp.  Inc.  456. 

Sr.Age>  pi.       7.  In  21  H.  7. 12  &  1 3.  the  cafe  is  put  by  Bridges,  and.confirmed 
*4*^tcs      by  Juftice  Sylliard,  and  was  not  denied  by  anv.  That  an  ohligation 
*^     ^      made  by  a  mayor  and  commonalty^  dean  and  cnapter,  abbot  and  co- 
vent,  Jhall  not  he  avoided  for  the  nonage  of  the  mayor^  dean  or  abbot. 
''    Callis  of  Sewers  202. 

8.  If  a  blind  man  has  underftanding^  he  may  deliver  a  deed 
fealed  by  him.     Jenk.  222.  pi.  75. 
Fio.Law         9*  u  a  man  be  born  dumby  but  can  well  hear,  fiich  a  man  at  iull 
•wo.  X03.     age  by  delivery  of  his  lands  by  Hgns,  and  without  delivery  byjigns^ 
may  make  a  gift*  Perk.  11.  fed.  25. 

Vide  Mar-  '^*  '^'^^  ^  ™^^  ^^^  ^^  ^^^^  ^"^  ^^  deafmzy  make  a  gift,  if  h^ 
tha  Elliot* s  have  underjlanding.  But  it  is  hard  that  fuch  a  perfon  fhould  have 
tafe,  Cart,  underftandjng.  For  a  man  ought  to  have  his  perfcft  underflanding 
'^*  by  his  hearing,  yet  divers  perfons  have   underftanding  by  their 

fight,  &r.  And  a  man  horn  dumb  and  blind  may  have  underftand- 
ing. But  a  man  that  is  horn  blind^  deaf  and  dumh^  can  have  no  un- 
derftanding, ib.  that  he  cannot  make  a  gift  #r  a  grant  Perk,  ir« 
lca.25.  '  . 

11.  The  grants  of  all  dead  perfons  in  laWj  as  tnonks^  f^^^^  ^uid 
canons  prefeffed^  and  £ich-  liCe  o^ers,  are  void^  if  they  be  not  made 
by  ^tfovereigns  of  fuch  houfes^  or  by  matter  of  conclulion,  or  other- 
wife  that  it  be  in  ipecial  cafes ;  and  therefore  if  a  monk,  firiar  or 
canon  profefled,  who  is  not  fovereign  of  the  hoiife,  grant  unto  me 
an  annuity  by  deedpoUj  the  grant  is  void  notwithftanding  that  be 
be  dereigned  afterwards^  or  made  fovereign  of  the  faid  houfe,  or  of 
another,  houfe,  or  created  a  bifiiop,  CsTr .  Perk.  2*  fe6^.  3.  cites  H. 
14  H.  8.  lb,  Mich.  2  H.  3.  5.   H.  32  H.  6.  31. 

12.  If  2ifeme  covert  grants  an  annuity  by  deed,  the  grant  is  void. 
Perk.  3*  fed^  6.  cites  M.  i  H.  5.  I2. 

13.  And  if  a  man  be  feifed  of  lands  in  the  right  of  his  wifey  and 
his  wife  grant  a  rent  iffutng  out  of  the  fame  landsy  without  the  know- 
ledge of  the  huiband,  the  grant  is  vpid  y  and  ib  it  is  notwithftand- 
ipg  that  the*hu(band  had  conufance  of  it,  if  it  be  made  and  deli- 
vered without  his  affenty  or  with  his  afient,  if  it  be  made  in  the  name 
of  the  wife,  and  not  in  the  name  of  the  hujband*  Perk.  3.  fe£L  6. 
cites  M.  9  £.  3.  28. 

.  14.  And  notwithftanding  the  hujband  was  abroad  out  of  the  coun* 
try  at  the  time  of  fuch  grant  made  and  delivered,  fo  that  it  is  not 
known  whether  he  be  sdive  or  dead }  yet  ilich  grant  is  void  if  the 
faufliand  be  living,  in  as  much  as  if  the  grantee,  by  force  of  fuch  gnmt 
enter  into  die  land  and  diftrain,  the  hulband,  at  his  return,  (half 
have  for  his  enttV  and  diftfeis  an  a£Hon  of  trefpafi.  Perk.  3,  4; 
£  6.  cites  H.  4  H.  4«  13.  H.  2  H.  7.  15. 

'5-    34-  ^  3S  ^*  S«  *^«  EnaSs^  Tm  rocoverios  emd  deeds  in* 
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iTaitt  [or  DewU-}  i$ 

rtUedf  iic.  by  femes  covert  in  corporate  towns  fl>aU  ht  »f  tbt  fiuU     • 
ftTit  as  thej  wtTt  befert  32  H.%. 

iE>faf,flDliiiibanDlBlinli(A).7  {<Bxmi{    ) 
<Cnfarrt(    )  }•  ]  JLnnatic  (B). 

JFnffmtrtt  (£).  J  {.  ^on  Compog  (B). 


(B)    By  what  Names  they  may  make  a  Deed. 

\Mifnofmer\. 

[}•  TF  a  man  makes  a  deed  by  name  of  ^.  S.  the  elder  where  ht  is 
•^  y.  IS,  the  younger  \  yet  he  fhail  not'  avoid  the  deed,  becaufe  he 
tt  the  perfon  who  made  it.     13  H.  4.  4.  b.] 

[2*  So  if  7.  Bofom  makes  a  deed  by  name  of  7.  Bozom^hc  (hall  Br-FaSfi^ 
not  avoid  h.    <4  H.  4.  3.  b.]  '      f^fl?;*- 

f?.  If  y*  S»  binds  himfelf  in  an  obligation  by  the  name  fiSW.S.  [So  it  k  a 
lie  mall  not  avoid  it :  but  if  it  htfalfe  in  the  name  (f  bapiijm  vnfyj  ^^  ©riginjl 
it  is  othcrwife.    3  H.  6.  25.  b.  26:]  ^'^j 

It  fetms  that  one  cannot  plead  lAifnofmer  of  the  name  of  1)aptifmy  neither  need  He  ^o  it,  far  hs 
is  not  the  i^unef^erfon.     Kota,  Br.  Mifnofmer,  pi.  4.  cites  3  H.  6. 15.^— * 

If  j.  S.  grains  aa  annwty  by  his  oonti^ary  name  of  baptifm,  viz.  by  the  name  of  W.?.  fooM 
think  this  grant  is  n*^  %oo^,  becaufe  that  the  deed  of  W.  cannot  be  the  deed  of  J.  for  a  man  caondC 
have  faj  two  names  of  baptifre,  and  fo  tficj  conceive  the  grantor  may  deny  the  deed.  Perk.  17* 
C  ii,  cites  3  H.  6.  a6.  faJ  Ctt).  J.  5  5S.  Watkins  v.  Oliver. 

.Andfone  bold  contrary*  for  when  they  are  at  illbe  upon  the  deed,  the  ^/m'nUry may  ^fvem 
49'tdmc(,  At  ddjf^ytar  aiui place,  yyh^r^  the  plaintiff  dcKvered  the  fame  as  his  deed,  fcc.  thenths 
grantor  batli  not  any  thing  Co  help  him,  hut  /«  Jay  thai  his  mawn  it  y*  and  not  tV.  and  fo  not  bis  deed  | 
■ow  they  Cay,  that  the  plaintiff  may  demur  upon  this  evidence,  forafmuch  a*  he  hath  not  gata- 
fud  the  delivery  of  the  deed  as  his  deed  ;  they  (ay  that  he  (hail  ht  fnduAed  to  fay,  that  kii 
same  is  other,  but  as  the  deed  doth  fuppofe,  Ideo  Qnxre.    Perk.  f.  39.  cites  M.  9  £^4. 43. 

BatifJ.  S.,r€cU'mr  bf  his  deed,  ihsa  his  name  isj,  S,  and  by  the  Cimei  deed  1^.0^1  an  aavity  tm 
At  name  of  W.  S.  this  is  a  good  grant,  for  the  writ  (hall  be  brought  upon  the  whole  doed*  P«rxL 
C  40.  cites  3  £•  3*  ituk.  Not.  EHo.  i3£« 

f  4,  If  a  man  binds  himfclf  by  a  falfc  furname^  as  by  the  name  Br.MJfo^f- 
of  7.  S.  where  his  name  is  J.  D.  he  Ihall  not  avoid  it,  but  it  (hall  ™t«  ^'^♦^ 
eftop  him,  becaufe  he  (b)  may  have  divers  furnames»     3  (L  6.  /'^yBr.Mi& 

aS.D.]  ,  noVmer,  pL 

2.  S.P.  citei^ 
1  H.  6.  5.  But  fit  made  a  releafe  by  the  name  of  Burgtiis,  and  the  defpodant  pleading  rh^ 
Burges^  by  the  uame  of  Burgcles,  releafed,  fcc.  the  lame  was  held  good.  Br.  Faits,  pL  34. 
cites  22  H.6«4l. 

'  5*  Debt,  and  ccAints  ^u$d  cum  pradJ^us  JaeobuSy  per  nomen 
Johannii  JVinlaWy  fucb  a  day  and  year,  per  quoddam  fcrtptum  ftium. 
Miget9rium  eoncefjk^  (stc.  The  aefendant  demsmded  oyer  of  the 
bond,  i^ereby  it  appeared,  that  the  defendant,  by  the  name  of 
John  Winlow,  fecit  fcriptumy  faTr.  and  the  condition  wasy  If 
James  Winhw  paid,  &c.  whereupon  the  defendant  demurred.  And 
sul  the  court  held,  that  the  a£Hon  lay  not :  for  John  cannot  be 
James.    Cro.  E.  807.  Field  v.  John  utas  James  Winlow. 

6.  A  kinds  bimfufby  the  name  cf  B.  and  he  16  accordingly  fued  f  I4  1 
I7  the  oaxne  of  B.  he  may  plead  mifnofinery  and  the  odier  may  reply y 

that 


14  JFafW  [or  Deeds.) 

that  ht  made  die  bond  by  tfie  liame  «f  B<  atid  {/f^bim  by  demand 
judgmenti  if  againft  his  own  demand  he  ftsdl  be  admitted  to  fin 
his  nanu  is  A.  and  then  he  may  ujoin^  and  iaj  he  made  no  fuch 
demand ;  and  this  he  muft  do  without  oyer ;  for  if  he  prof  oyt^^ 
be  admits  his  nkime  to  be  B.    Per  Cur.  i  Salk.  7.  Lincfa  v*  Hook* 

J 6  Mod.  225.  Fox  ¥•  Tilly. — ^Litt.  R.  184.  per  Richardfon 

Ch.  Juft. 

*^  t  ©rantt  (B).  II  ^vXvm  (B). 


(C)  Ho  nvbat  Perfons  may  be  made* 

b^ff^one    f''  A  Deed  may  be  made  to  ayjm/ r^v^rf.     3  H.  6.  23.  b.] 

enfiof  a  ftme  covert*  and  after  the  bnron  Jtif^igreeif  the  feoffment  is  void,  to  which  Brian  agreed. 
For  the  feoQiD^nt  wa»  r^ever  goo*  wkbmit  the  agreement  of  the  baron ;  qucre  of  this 
•pinioo^  for  it,  (ecms  that  it  is  good  till  tin  harm  Jifagretf^  Br«  Feof&nent  de  terre,  pL  36,  cites  t  H. 

Perk.  i>  f.  4V  iaySf  that  the  grant  is  good  till  the  hu(baml  difagrees,  and  therefore  If  a  irttt* 
cborg0  be  graaoed  unto  a  feme  covert,  and  the  ^ed  is  ddivtred  umia  ber^  her  huAand  not  knowing 
thereof,  and  the  bujhand  die  before  ahy  difagreement  made  by  him,  and  before  any  day  of  pay- 
Boent  rnonr  the  grant  is  good,  and  (ball  not  be  avoided,  by  faying  that  the  hiUbaikl  did  not  agtee^ 
UCm    BaU  the  difn^timaii  of  (he  bufiand  ^U  to  kejhtu^ed.    Perk.  19.  f.  43.  cites  15  E<  4.  ^ 

If  an  qftate  be  made  to  a  mxa's  wi/t  dt  mvo,  it  is  not^iecefifary  10  aver  the  bujkamks  afftra,  for  k 
(c)  vefts  till  he  difleiit ;  but  affent  is  neceftary  where  the  wife  had  an  eftate  before,  which  can« 
not  be  devtjkd^y  his  aflent'to  the  Luter  eftate.  Hob.  204.  (d)  Swain  v.  Hoi  man  &  tTx.<».— Hutt. 
7.  ■  i  ■  (()  Show.  198.  argueodo  cites  C.  L.  3.  356.  of  a  feoflfineot  by  livery  to  a  feme  cmreit. 
(dj  S,  C.  cited  arguendo,  Show.  300. 

If  tie  agrees  fiven  years  after f  it  is  good.  So  it  is  of  a  dijfeijtm  to  an  m/>,  and  fo  it  is  of  an  ajitmffit  t^ 
th$  wi/em    Arg.  Goldlb-  13.  cites  27  H.  8.  in  Jordak*s  cafe,  and  i  H.  7.  in  Dovk's  cafe. 

VanEog.        [2.  But  if  a  deed  be  made  to  tf  m9;ri  it  is  void.    3  H.  6.  23.  b.l 

into  Franccf  and  tbae  becomes  a  monk,  yet  he  \i  capable  of  any  grant  in  Engiakdf  becaufe  {vkch^rfeffht 
is  not  triable,  and  alio  becaufe  all  profeflioti  is  taken  away  by  the  flatute,  and  by  our  religion  now 
receWed,  foch  vows  and  profeffion  is  beld\  void ;  I  have  beard  that  this  was  refolved  accordingly 
by  all  the  juftices  at  Serjeants  Inn  in  44  Elb.  in  one  L e  y's  cafe,    2  Roll.  43.  Grant  (C).- pL  1  • 

Ka  leafffir       [3.  go  if  made  to  a  cSannon  proji/l  it  is  void.     3  H.  6-  23.] 

hfe  be  roado 

|o  a  monk,  the  remainder  over,  both  the  eftates  are  void.    Per  Coke  Ch.  Juft.  t  B(^.  29a.  cites 

9  H,  6«  14.  and  Perk.  109.  pi.  568.  and  PI.  C.  35.  in  Colethirft's  cafe. 

4.  But  if  a  monk  or  friar  profeflfed,  &c.  hcjhvereign  of  the  hot^y 
he  may  be  a  grantee*  Vide  rexk.  24.  £  51.  cites  5  H.  7, 25*  M* 
19  H.  6.  2$. 

5.  A  man  non  fana  nuTnoria  may  be  a  grantee.  Perk.  14^ 
£  51. 

6.  A  man  attainted  offehnjy  murder  or  trafon^  may  be  grantee^ 
wd  a  clerk  convUf  and  a  man  imprifoned,  So  may  the  king's  vil* 
lein  and  an  alien.  And  a  man  outlawed  in  a  perfinal  a^ionj  and  ai 
iq/iardy  may  be  a  grantee  or  a  purchafor,  but  a  baftard  cannot  be 
heir^  nor  have  beir»  without  iflue  of  his  body  begottciv  Peck,  tz^ 
£48. 

7.  An 


JTaitt  [or  Deeds  J  ifi^ 

7.  An  ahifft  may  be  grantee,  and  fo  may  Jran  and  chapfef^ 
^nftyorcnd  commonalty^    Perk.  23,  24,  f.  51.  cites  5  JEI.  7,  ^5.  M, 

[See  Grants  (C).] 

(D)  What  Things  are  necejary  to  the  making  of  a  [  15  1 
Deed.         [And  what  fTords.] 

{i.  'npHERE  ought  to  be  thefe  things  to  the  making  of  a  deed,  Perfc  £ 
-■-    that  is  to  &y^  writings  fealingy  anddeliviry.  4  H.  6,  4.,  8  "S.fay^ 

H-  6.  6.K   30  E.  3-  32.]  tlMt  fome 

kings  and 
princes  hapesfed  to  make  bUnk  patiMs  and  charters  feaietl  to  be  delivered  to  divers  xoea  to  write 
what  matter  focver  they  would  in  them.    And  that  fiich  patent  has  been  fufficient  warrant  ta 
the  patentees,  &c.    Yet  if  a  ewtmon  ptrfin  ieal  an  obligation,  or  any  other  deed,  wichoqt  any 
writtns  in  it,  and  deliver  the  i»mf  luito  a  ftraogery  man  or  woman^  it  is  nocliing  worth. 

[2.  If  a  deed  be  wr^^  u^n  woody  leatbir^  cloth^  or  the  like,  it  is  »inft.  S'ju 
not  |ood,  but  ojLight  to  be  wrote  upon  fHirchnunt  or  faper^  other-  c"«5Rep. 
wife  It  is  not  good,  becaufe  the  writing  upon  them  may  be  lefs  ^e.  ***** 
vitiated  or  corrupted.     Co.  Lit.  35.  b«1 

[3.  The  deed  tahs  ep^from  the  dettvcry^  and  ^ot  from  the  date.  As  to  dato^ 
99  £.  3, 23.  adjudged!]  vide  (PX 

2  Rep.  5* 

Coddard*s  cafe. 

[4.  A  deed  ihall  be  good  enough  though  it  has  not  any  date.    132  Rep.  5. 
H.  7.  KeDoway  34*  b.   For  the  time  of  the  making  may  be  alledged  £?*™^'* 
in  pleading.]  ^%.      ' 

[5.  If  an  abbot  androvent  make  a  deed,  and  in  the  end  the  words  As  to  feaU 
arc^  In  cuius  rei  teftimonium  ^j^iV/kot  noftrum  appofuimusy  though  it  J^»^^^ 
be  not  figfUum  noftrum  commune^  yet  it  is  gocKl  enough  to  bind  f.  jl'^f  ^^a 
the  fucceflbr.    2^  H.  6. 4^]*  s.  c.  and 

II  £•  4. 4* 

and  37  H.  6. 3.  Br.  Fjiits,  pi.  30,  cites  S.  C.  and  21  H.  6.  3. 

^  [6.  If  an  obligation  be^  Adquamquidem  folutionem  bene  U  fide-* 
liter  6ciendam  obligo  nuy  hseredes,  executores  &  adminiftratores 
mpos  firmiter  p^r  prafentes  datas^  £^r,  though  the  words  (figtlla 
nuoJigiUaf)  an  omitted^  yet  it  is  a  good  deed*  Af»  10  Jac*  B«  R, 
adjudged  between  Meyhen  and  Dune.] 

[7.  This  word  (meum)  in  a  deed  is  not  neceflary,  for  In  cujus  -  ,'-^ 
rci  *  tjcftimonium  figiUum  appofui  is  fufficient  without  the  word  «Polio  2a. 
inaim ;  for  if  h.tfia%  it  ujftb  tbefeal  of  another  man^  it  is  fu^cient.  u«iwy  ■  ^wJ 
21  E.  ^  81.] 

[8.   rhek  wiKd6( In  cujus  rei  ti/iimniumjtgillim  meum  appofui)  Br.  Faits, 
are  not  neceflary  to  be  in  a  deed.    Bro^  Obligation  8.  in  abridging  P^*  '<^lv 
4P  E.  3.  17.  Kelloway  41.  b.  Contra  40  E.  3.  2.]  ""^^ 7  H. 7t 

k[^  Thtk  words  (Jigilium  meum  appojui)  are  not  necefTary.   8 
•  6.  35.] 

10.  There  muft  be  grantor  end  grgntte  ;  yet  where  a  deed  tri- 
partite of  bargain  and  £de  inrolled  bad  not  the  grantor's  name  before 
Vou  XIUT  C  tb€ 


#/ 


the  words  (hath  granted)  (6  that  it  was  not  (aid,  teho  hatb  granted, 
»Venti4i.  ^d  (hath)  was  in  the  fingular  number  didugh^the  deed  was  triv 
T  ^EUe^l^  partite,  yet  becaufe  a  grantor  may  with  certainty  enough  be  celk^ad 

from  the  whole  deed,  the  deed  was  held  gpod.     lO  Mod*  45,  &C.. 

Xord  Say  and  Seal's  cale. 

II.  If  a  deed  of  feoffment  be  without  premiJfeSy  habendum^  tenen^ 
t  p.  19.  ^  dumy  reddendum^  claufe  of  warranty^  or  *  of  in  cujus  ret  tejlimo* 
ipt  r3.  Dal.  ntumy  the  date  «nd  the  ciaufe  cf  his  teftibus  yet'it  is  good.  Co.  LiL 
t,pf.4.Q^.  S.  1.7.  a. 

S5.    Bedoc's  Cafe.  ■      Ow.  33.-3  Bulf.  301.— Kclw.  70.  b.— — 2  Rep.  5.  Goddard's  cafe. 
^— Heu  7«.    Peters  v.  Field. 

r    1 6   1       '  ^*  T^*^  y^^  rf  ^^^  ^'V  ^^  '^^  eflential  to  a  deed»  ,  %  Salk.  46 2» 

^  Cromwell  v.  CruniUen. 

I}.  Though  a  deed  be  fufficiently  written, t//z.  without  rafure,  in> 
terlining,  or  new  writing  upon  the  old  writing,  or  withoi^t  ar^y  other 
like  fault,  and  alfo  be  fufficiently  fealed  and  delivered  as  the  deed 
of  the  party,  yet  if  the  words  in  me  deed  in  themielves  are  noi  fuf*- 
juientin  law' to  bind  the  party y  the  deed  will  avail  little  pr  nothing 
^ainft  him.  Perk,  f*  I55• 
I4•  In  the  reign  of  queen  Elizabeth,  deeds  were  often  vAthotit 
witnejfesy  and  a  counterpart  of  an  old  leafe  wifhout  witnefles  made 

^  about  that  time  was  allowed  as  good  evidence ;  and  Windh^ 

Juft.  (aid,  that  he  had  feen  feveral  deeds  made  in  her  time  without 
witneiles.     Lev.  %$.     Garret  v.  Lifter.  * 

See  Aflcnt         IS-  If  >/.  makes  a  deed  to  J?.  ^7id  delivers  it  to^  J.  S.  to  deliver  it 

(B'4-)  to  B,  this  is  not  a  deed  without  BJs  agreement  to  \t\  for  J.  S* 
the  bailee,  as  here,  is  (efvant  t6  A.  who  makes  the  deed,  and 
not  to  B.  to  whom  the  deed  is  made.    Br.  Faits^.  pL  So.  8  Hi 

(D  2.)  What  fhall  be'  faid  to  be,  or  fhali  amount 

to  a  Deed* 

I.    A    Prefentation  by  writing  to  a  chu|-cb  is  not  a  deed,  but  otdjp- 

^^  in  nature  of  a  letter  to  the  hi  (hop.  C-L.  lOO..  a* 
.  2.  Debt  upon  bond  of  xool.  to  indemnify  a^inft  a  bill  feated 
(for  the  payment  of  42 1,  in  which  the  plaintiff  was  bound)  whep 
he'fliould  be  required  %  the  defendant  pleaded  non  eft  fadium,  upoa 
-  which  they  were  at  ilTue ;  and  it  Appeared  upon  the  evidence,  that 
*  the  biU  was  written  in  a  booky  and  that  the  defendant  put  his  band 
and  feal  to  the  lame  leaf  on  which  it  was  written,  after  a  v^r* 
ASt  adjudged,  this  was  a  good  deed,  though  thefe  was  no  evidencf 
rfthi  delivery.    Cro,  £.613;     Fox  v.  Wright. 

3.  Grant  of  next  prefmtation  or  avoidance  of  a  living  cannot  be 
good  without  deed,  and  a  Utter  wrote  by  the  patron  tp  the  faf^er  d 
the  plaintiff,  in  which  the  pztron  faid  he  had  given  htm  the  nexf 
awidanfiy  is  not  fufficient.    Cro.  £•  164*    Crifp's  Cafe. 

'        •  •  [Vide  N.  a.] 

(D  3. )  What 


iStmt^^  Deeds:^]  t^ 


P  3.)     What  (hall  be  fald  the  Deed,  or  cn/y  thg 
Agreement  qi  Pcrfons^  figning  it. 

\17HEN  an  incumbent  grants  a  rent  by  the  confent  of  the  pa^ 
^^    trdn  and  srdinary^  and  they  put  tbeif  feak  to  it ;  this  is  not 
Aeir  deed,  but  only  their  agreement  to  it#    Crp.  £•  57*    Eafty 
Skidmore^  &c*  y»  Vaudftevaiu 


JE)     What  Things  are  neceffary  to  make  a  lieed  [  1 7  J 

indented. 

[l.  T  X  cannot  be  a  deed  indented,  unleis  it  be  atfuatly  indented*  Cm.  El. 

J,  For  if  the  words  of  the  deed  are,  bac  indentura,  isfc.  yet  if  474- 
k  be  not  indeiited  m  661,  it  cannot  be  an  indenture.    Co.  Litt.  '^JSuS!!!- 
X43.  b.    5  Rep.    Stiles's  Cafe  20.  b.  adjudged,  though  there  were  %iaSu  ty%s 
Hm  parts  of  it.]   ' 

[2.  /Tti^  deed  be  indented^  though  the  words  of  the  deed  an  not  l^'^J^ 
hoc  indentura^  yet  it  is  an  indenture.    Co#  Litt<  143*  b.  J  ^ab*  Stats'^ 

•CaTe. 


CF)  {Charter-parties]  Who  fhall  be  faid  Parties 
*    to  the  Indenture  to  be  charged,  or  to  take  Ad* 

vantage  by  it.  [Or  rather  whojhall  take  Advan-^ 
.    tage  fir  be  bound  by  a  Deed^  not  being  Party  or 

Sealing^] 

{i.  I  F  an  indenture  efthe  charter-party  be  made  between  one  A.  ^®  f^:*' 
*  and  others^  owners  of  the /hip  called  E.  whereof  B.  is  Tnajier^  ^^  jure^' 
efthepne  part^  mi.  d  of  the  other  part.  In  which  indenture  (z)  A.  maritime 
covenants  with  B.  and  C.  and  C.  covenants  with  A.  and  B.  and  *^l;^**^. 
binds  them  to  C.  and.  B*  for  performance  of  covenants  in  600/.  thus,  fviz.)* 
and  the  conchifioi!  of  the  indenture  isy  in  witnefs  whereof^  the  par^,  a.  cove- 
ties  ahovefaid  have  pUt  their  hands  and  fealsy  and  thefaid  B.  to  the  na«e^  ^'* 
fcid  indentare  put  his  hand  and  fealy  and  delivered  it.    In  this  cafe  ana^bound 
B.  is  not  qny  party  to  this  indenture,  io  diat  B»  cannot  releafe  the  themfeives 
a&on  brought  upon  this  indenture  by  A.  becaufe  it  is  an  indenture  ^  «he  • 
reciprocal,  between  parties  of  one  part,  and  parties  cfthe  other  psMt,  \^^^  jj 
2q  which  cafe  no  obligation,  covenant,  or  grant  can  be  made  with  600 1.— 
anywho^is.  not  party  to  the  deed;  but  where  the  deed  indented  Where  a 

ii  wf  w/>rflr^7i;  but  is  without  '^  '     ' '-* .l...' A,^runs> 

€hri/R  fideSbus^  ifc.  'diere  ' 


in 


hout  the  words,  between,  ^Jc.  as  omnihui  .^^^/^ 
the  ob/igatiotty  covenant^,  or  grant  may  be  jo^^gfiint 
C  a  'vsade  s^diN^^- 


17  -  'jralW  [or  Deeds.] 

makes  B.  a  made  to  ihers  fevtral  ftrfms.    Co.  Magna  Chaita  673.  where  ri 
"^Cll^^     cited  rr/«.  29  El.  B.  R.  adjudged.] 

mamd  therein,    i  Salk.  214.    Nurfc  v.  Frampton.  ■  (a)  In  the  indenture  were  dirers  covew 

nants  lo  be  performed  by  A.  and  by  B.  to  C.  and  e  convcrfo ;  and  there  was  a  claufe,  that  A.  and 
B.  bound  thtmfelves  to  C.  to  perform  the  covenants.    Cro.  El.  56.    Eaft,  SJcidmore  and  FoariM 

V.  Vaujftevan. The  wortfij  in  a  Inft.  673.  are,  that  A',  covenanted  with  C.  and  B.  and  alio  C. 

covenanted  with  A,  and  B.  and  bound  themfelvet  to  A.  and  B.  for  performance  of  covcnanU  A 
60c  L  &c.  1  Inft.  673.  Scudamore  v»  Vandeftene. 

Sec  (D.  a)  ^2,  If  an  indinturt  tf  charter -parij  be  made  between  A.  and  B. 
26^s!°c.  ^^^^^  ofajbip^  of  the  one  part^  and  C.  and  D.  merchant Sy  of  the 
but  leaves  Other  party  and  there  are  feveral  covenants  of  the  one  party  and  the 
out  the  otbery  and  A.  only  feals  the  indenture  of  one  party  and  C.  and  D.  of 
riD^bi  TO  ^*'  ether  part ;  but  in  *  all  the  indenture  is  mention,  that  A.  and  B. 
licharter-  covenant  with  C.  and  D.  and  C.  and  D.  covenant  with  A.  and 
party,  ^  B.  In  this  cafe  A.  and  B.  may  join  in  a^ion  again/i  C.  and  -D. 
ij^"^2^^  upon  this  indenture,yir  breach  of  a  coFoenant  in  the  A^Ly  though  B* 
^^Jiufthai  never  fealed  the  deed ;  for  he  is  a  party  to  the  deed,  and  C.  and  D. 
ji.covtnant'  had  fealed  the  other  part  to  B.  as  well  as  to  A.  upon  which  the 
"^J^Ho  B  ^^'°"  *^  brought.  Hill.  18  Car.  B.  R.  adjudged  per  Cur.  upon 
tewecu  *  a  demurrer  without  argument,  for  the  clcamefs  of  it^  betwcea 
whom,  as     Clement  and  Henly.] 

ownery  and  ,  ,    j         t    j^ 

C.  merchant  the  indenture  was,  and  100/.  to  D.  the  ptaintlffy  as  mafter.  The  defendant  pleaded, 
that  the  plaintiff  was  no  party  to  the  indenture.  The  plaintiff  demurred  5  and  per  curiam,  any 
one  mentioned  therein,  it  party  enough  to  fue  this  indenture,  being  not  between  parties,  but  only 
h^c  iudentura  teftatury  which  is  aU  one  with  a  deed  in  the  firil  perfon ;  as  if  it  was,  1  give  fo  muck 
toj.  N.andfomuchtoJ.  S.  3Keb.ii5.  HiU*  24Car.2.  B.IU    Coke  v.  Child. 


[  18  ]  (G)  In  what  Line  or  Place  the  Writing  being, 
secindorfe-  {j^\  bg  Parccl  oi  the  Deed. 

inent. 

Abondwas  [l-  T  "^  part  of  the  deed  be  written  upon  the  hack  of  the  deed 
condition-  ^  for  dc&ult  of  parchment^  yet  it  is  a  good  deed.    41  £•  3* 

ed  to>t..       jQ  1,1 

Undi  harm"  ^  ,^    .    1  ^  j     v 

/<f/r  from  all  Incumbrances  made  by  the  obK^r,  and  a  memorandum  was  alio  indorfcd,  that 
the  condition^JbcKiJ  not  extend  to  an  extent  of  aftatutc  acknowledged  by  him  to  J.  S,  and  it  w«s 
held  to  be  parcel  of  the  condition  conjomed  lo  it  as  an  exception ;  for  it  is  an  explaaatioa 
in  writing  of  tl»e  intention  of  the  parties,  wriuen  before  ilie  feahng  of  the  bond.  Mo.  677. 
Broke  v.  Smith. 

5«t  it  [1.  So  an  obligation  with  a  condition  upon  the  bad  of  it,  is  a  good 

ought  to      condition.    41  E.  3.  10.  b.] 

be  Wftttm  T  *j  J 

htfore  the  JeaSng  and  diRvery,  or  elfc  it  is  not  good.    Per  Harvey  Juft.  Hct.  137.    Taylor's 

Cafe. 

Indorfement  after  fealing  and  delivery y  and  at  another  time,  makes  a  new  deed.    <  Mod.  aj?* 
Cook  7.  Remington. 

[3.  If  an  obligation  be  made,  and  one  word  is  put  above  and  ana-' 
ther  belowy  and  another  in  another  placcy  yet  the  deed  is  goo  J.  14  H. 
4-  18.] 
i^^Km^s       [4.  *  If  a  man  be  bound  in  an  obligation  upon  conditiorty  that  if 

•  Fol.  23.  he  pay  a  certain  fura  to  bis  firft  child  which  mall  be   born  after- 

irards» 


iTaftt  [or  Deeds.]  18 

^irds,  ttol  the  obligation  (hall  be  Toid^  and  hifore  the  fealtng  of  Mo.  679. 
it  a  mamrandum  is  made  under  the  condition^  that  it  is  the  intent  of  §^1^.  \ 
the  parties,  that  thtfum  mentioned  in  the  condition  /ball  not  be  paid  c<mdtn<m 
iiStiic  firft  child,'  which  (hall  afterwards  be  born,  can  afk  his  ^nderan* 
lather's  bleffing  %  this  is  part  of  the  condition  as  ftrongly  as  if  it  ^^T^^l^^ 
had  been  put  in  die  refidue  of  die  condition,  it  being  done  before  tiie  recog« 
fealing;  for  it  is  not  repugnant  to  the  condition  before,  but  only  an  niiance, 
ejrplanation  of  the  concUtion  and  of  the  intent  of  the  parties,     Du-  -^j^r^* 
bitatur  Pafirhae  16  Jac.  between  Chibbom  and  Horwood,  upon  a  cognizaoce, 
demurrer,  1  i>iit  under. 

^9  if  it  %vrs 


on  the  hack  of  it,— See  Trial  (C  g«)  pL  25.  cites  36  H.  6.  %,  Jidju<)ge4» 

[5.  But  the  obligee  did  not  much  rely  upon  the  law,  but  fued, 
in  dke  Court  of  Requefh.] 

£6l  Jnd  in  this  cafe,  if  the  memorandum  had  been^^  that  the  matter 
^§refaid  Jheuld  be  parcel  of  the  condition  aforefaid\  this  would 
make  it  parcel  of  the  condition.  Per  Mountague,  in  the  iaid  cafe  of 
Chibburn  and  Horwood.  ]  • 

(7.  And  in  the  cafe  aforefaid,  if  afier  the  memorandum^  and  the 
matter  aforefaid  done  and  alleged,  there  bad  been  thefe  words^  then 
the  condition /ball  be  voidy  it  had  been  parcel  of  the  condition.  In 
the  laid  cafe  agreed  per  Houghton.] 

[8.  If  a  claufe  comes  «in  a  deed  afier  thefe  words,  in  cujus  rei  Bendl.  is* 
teflimonum^  ^c^figillum  appofui-^  t^c.  it  is  not  any  part  of  the  deed,  u'^^'Jg 
^ough  it  was  written  before  the  fealing  and  delivery,  i  Ma.  Brook,  arguendo, 
Faits,  72.  agreed  by  the  juflices.    And  ibid.  76,]  s.  p. 

Ifa/r0. 
vr^  be  put  in  e^tar  tbt  in  atjus  rei  tejh'momum,  and  fubfcribed  to  the  deed  before  tlie  fealin^i  it  is  then 
part  of  tbe  deed.    And  though  it  be  after  the  fealiii^,  yet  it  may  be  as  a  condition  annexed  to  tho 
deed.    PerDoderidge  Juft.  3  BuUt  ^oi.    Thompfon  v.  Butcher. 

That  which  is  written  in  a  deed  afta-  tht  in  cuius  rei  tejiimonium  ftiall  be  parcel  of  the  deed  as  well 
at  that  whidi  is  wrote  before.    Per  omiies  J.  Mo.  3.  pi .  5.  Anon.  ■  Per  Coke  Ch.  Juft. 

It  is  no  part  of  the  bill,  but  may  be  a  conditioni  and  muft  be  pleaded.  So  in  covenant  brought  on 
irords  of  covenant  in  a  deed,  after  the  in  cujus^  &c.  and  above  the  feal^  it  was  held  good.  BrownU 
59.  Hamond.  v.  Jethrell.  .i  Brownl.  99.  S.  C. 

Before  tbe  fealing  twenty  things  may  he  i ndorf e  J  or  fui>fi:ribed,s»  condition  of  tbeobligationy  and 
alllbaUfiand.    Mo.679«    Brook  v.  Smith. 

9*  Before  the  fealing  a  leafe  of  houfes  in  which  a  rent  was  re-  [  10  1 
ferved,  it  was  indorfod  for  the  payment  of  twelve  bottles  of  Canary 
vnn£  every  year  to  the  lejffor.  ■  'It  was  argued  for  the  defendant, 
that  the  wine  arifes  in  covenant,  that  it  is  a  refervation  and  not  pro- 
perly a  rent;  but  for  the  plaintiff  it  was  faid  not  to  be  material, 
whether  a  refervation  or  not  \  for  that  it  is  a  duty,  and  arifes  by 
reafenof  die  thing  detnifed,  and  goes  along  with  it,  4  Mo.  74, 
in  the  cafe  of  Pitcher  v.  Tovey. 

10,  In  debt  to  perform  covenants  in  an  indenture ;.  one  cove- 
nant was,  that  the  defendant  would  fafely  give  up  to  the  plaintiiF 
Ac  goodsy  a  particular  whereof  was  writ  on  the  bad  of  the  in-- 
denture.  It  was  held  per  Cur.  that  the  indorfement^  if  made  .at 
the  time  of  the  enfealing  and  delivery  of  the  deed-,  was  part  of  it, . 
and  therefore  giving  oyer  of  the  deed  without  oyer  of  the  in- 
doriement,  was  an   incompleat  oyer  of  the  deed  relating  to  the 

C  3  indorib-* 


Cl9  JFatrtI  [or  Deeds.] 

-  indoifemcnty  and  notperfoft  witbout  it    6  Mod,  ^37*    Co^r* 

.Kfmingtojif 


.(H)     Sealing, 

s^fK.ai;  .fu  T^HAT  cannot  be  the  deed  of  any,  who  does  notfeal  tt« 

&  IJO. 

^     Inough  vfor^s oh/igatoryy  or%,iBC.  an  written  inparchiy^ent  or  paper,  and  obligor,  or.  Sec*  delhtrt 
.*th4.fame  as  bit  deedfinA  it  is  mtfrnM  at  the  tim6  of  tt^t  delivery,  it  is  but  as  ejcnml  notwithftandiiig 
that  the  naix\e  of  the  obligor  ]>e  fubfcribed.    Perk.  S.  199.  ^        ^ 

A.  by  indteture  Ut^^'to  JK.  and  C,  reoderingi-ent  and  with  divers  covenants,  and  B»  wut'C^  hind 
fhemf elves  for  performance  of  the  covenant i  in  40  !•  and  B.  feafs  tht  indenture f  ifut  C.  do€S  wot,  bvC 
hoib  enter.  Th\s  is  no  obligation  as  to  the  40  /.  but  only  againil  B.  who  fealed  it,  as  it  feems  there. 
Br.  Obligation,  pt.  13.  and  ay,  cites  38  E.  3.  8.  and  45  E.  3.  3.  ii«.  ■■  Br.  Pette,  pj.  80.  cites 
S.  C.  becaufe  it  is  a  colTateral  thibg,  though  he  ftiaU  be  bound  by  hit  agrsemant  to  the  leafe  as  to 
the  payment  of  the  reat,.j[et  not  as  to  the  40  /.  unlefs  he  had  fealed,  per  Finch. »  -Br.  Pette, 
pi.  38.  cites  45  £•  3. 4.  But  Brooke  fays,  qusere  legem.  For  that  it  feems  not  law  in  the  poist 
of  the  words  obligatory,  and  cites  45.  £.3*  ii«  that  o/all  refervations  and  things  neceflary  to  the 
leafe,  C.  (hall  be  bound  by  hisagrecitteftt,  thdii^h  C.  had  been  a  feme  covert  ai  the  time,  but  that  of 
a  thing  whicft  binds  the  pcrfpn  as  atbinjg:  ubligatory  fealing  and  delivery  is  neceflary.-*— >Br.  Dett. 
pL  80.  S.  P.  cites  38  £.  %.  3*  and  there  Qrooke  fays^  that  a  penalty  for  non-payment  of  the  reot 
annually  is  a  referv^Ion.'     -  -^   • 

«  * 

.  [a«  Vfiurmaki  a  deed^  two  may  mah  ontftalj  andtbt  $thir  two 

another  jealy  and  this  may  be  averred,  and  ihall  be  a  good  deed  of 

^1  four.  .  6  H.  4.  5..  29  £.  3.  3a.] 

to.  267.  -        [3*  If  twenty  malce.a  deed  and  aUfial  it  at  thifanu  time  with  $n$ 

ti  P^Lord    and  tbefamfeal^  yet  it  is.  good,  and  the  deed  of  all.     ♦  8  H.  4.  8, 

^^    tnn,  6.  4.  b. per  Port.]  ^ 

3Br.  Faitf,  pi.        J  S.  C.  17.  pi.      ♦  S.  C.  30. 

-    Onefiece  of  wax  may  ferve/or  all  thegnaifrs  which  arc  nam^d  within  the  deed,  if  every  one  of 
^em  jjut  his  fcal  upon  the*<ame  piece  of  wast,'  or  if  another  do  fo  for  ihem,  ice.  if  the  wonis  in  the 
deed*  imply  fo  much,  viz.  if  it  be  faid  in  the  deed  in  cujns  ret  t*^imonrumJvil}a  nofira  apf>ofuiwatSf  ac 
t words  to  the  fame  effect.    Perk.  S.  134.  cites  8  H.  6. 8.    27  H.  6.    Feoftm.  T05. 

Per  Clark  Juft,  Twenty  wen  may  Jeal  with  one  feed  on  one  piece  of  wnx  only^  if  all  by  their  hands  OQ 
tee  feftl  t6gethen  Per  i }.  cuntra.  2  Le.  a.T.  in  the  cafe  of  Lightfoot  v.  Butler.— «-per  Noy,  At- 
torney Geueral,  that  it  is  good.  Jo.  268.  in  Itinere  Windfor.— >Cro.  £1. 247.  Bretton  v.  Bokom 
^^— Br*  Obligationi  pi.  73.  cites  21  H.  6.  3.  aqd  27  H.  6.  4.  S.'P.  which  ^rool^e  (ays^  feems  to  ba 
site^^d  where  all  feal  with  one  print. 

.     [4.  If  an  abboj^  and  covent  ftal  a  deed  with  a  Jeal^  it  is  good 
Enough  to  charge  the  fucceffor.     2%  £•  3.  Abbe  ax.]         ' 
to.  331*    .       [5.  If  tf  maujeal  a  deed  with  the  feal  of  another  many  it  ^  good 

St.  Davids.^Br.  Fairs,  pi.  75.— Jor  tlie  print  <tf  ibfi  other's  (eal  is  his  ffaL    Br*  Obligatiaii» 
pL  69.  cites  21  £.  4*  81. 

r   20   ]   '    [6*  If  ^  ^**^'  "^^  covent  make  a  deed,  zndfeal  it  with  myjeal^ 
Thou  hthc  ^*  *^  S^^  enough.     22  H.  6.  4.  b.    Per  Pole.    Perkins  132.  J 

words  are  in  cujns  rei  teftimonium  appehfum  eft  noflt  umjigilhom  commune ;  for  this  feal  (hall  be  faid  the 
covent  or  common  feal  for  the  time,  for  with  their  common  alfent  they  may  dtange  their  tomngM 
feal  at  what  ^6  they  will*    Pevk.  S.  132.  ■    Br.  Obligatioo»  pU  73.  cites  2t  U.  6.  > 

and  22  H.  6.  4. 

So  if  it  had  heenjigilh  nofira  appofuimus^  inftead  of  faying  the  common  fea!»  and  yet  held  gsood^ 
and  it  ibaU  be  intended  their  common  feall    ^r.  Faits>  pi.  70..  cites  zx  £1 4*  4. 

-  *  T^Th? 


•    JFftifB  [or  I^ecds*]  -  2o 

"^     7,  ThcfiaKi^  of  charters  ind  deeds  is  much  more  ancient  than    *  ' 

•  fooiei  out  of  error,  have  imagined ;   for  the  charter  of  the  king 
.  Eddupij  brother  of  king  Edgar,  bearing  date  anno  Dom.  956.  made 

of  the  land  called  Jecklea  in  the  ifle  of  Ely,  was  not  only  fealed 
xwith-his  own  Xeal  (if hich  appears  by  thcfe  words.  Ego  Edwinus 
gratia  Dei   totius  Britanniae  telluris  Rex  meum  donum  proprk>         '"    * 
iigillo  confirmavi)  but  alfo  the  bifhop  of  Winchefter  put  to  his  fea^   * 
Ego  Elfwinus  Winton  Ecclefix  divinus  fpeculator  proprium  figil- 
.lum  impreifi.     And  the  charter  of  king  Offa^  whereby  he  gave  the 

•  Pet&'fence^  doth  -ftt  remain  under  feal.  But  no  king  of  Englarfd 
before  or  fince  the  coi^ueft.  fealed  with  any  feal  of  arms,  before 
king  Richard  i.  but  the  feal  was,  the  king  fitting  in  a  chair  on 
the  one  fide  oi  the  feal,  and  on  horfe-back  on  the  other  fide,  in 
divers  forms.     Co.  Litt;7,^.  * 

8.  If  dean  and  chapter^  or  mayor  and  cdmnionalty  Caufe  a  writing  Br.  OMi]^ 


4* 

iiames,  and  in  the  name  of  the  chapter  and  commonalty,  without 

the  ajfent  of  the  chapter  and  commonalty y  and  it  is  (aid  in  the  deed 
iigillum  nofirum  commune  appofuimus,  and  the  fame  is  delivered 
*fy  the  dean  and  maysr  withdut  the  ajfent  or  agreement  of  the  chapter 
and  commonalty,  this  is  only  the  deed  of  the  dean  and  mayor  and 
not  of  the  chapter  and  commonalty;  caufa  patet  Perk.  fcdi.  133, 
cites  II  Ed.  4.  4.     22  H.  6.  4.  37  H.  6.  3. 

g.-  If  in  a  deed  no  mention  is  made  offealing^  it  is  not  a  good  deed  g.  P.  pet 
though  fealed  in  fa^y  if  thefe  words,  iigitlum  appofui,  are  wanting.  Kebie,ana 
.Br.  Faits,  pi.  70.  cites  21  E.  4-  8i.  ^"^  denied 

*^     '  ^  per  Read  o£ 

the  other  fide.    Br.  Fails,  pt.  103.  cites  7  H.  7. 14.  and  8  H.  6,  35.  S.  P.  bnt  not  adjudged  thert. 

'  —And  cites  alfo  40  E.  3,  i.  —  Br.  Obligation,  pi.  S.  cites  40  E.  3.  i.  where  debt  was  broughc 
on  an  o^A^o/iM  which  w.it  in  the  third f>erfon,  and  no  mention  made  that  the  parties  had  put  to  their 
i^als,  and  awarded  that  the  pLimtiff  take  nothing  by  his  writ ;  but  he  makts  a  quaere  if  the  want  oi 

lihofe  words  (^giUoAi  faum  apjiofuit}  be  materiinl. 

10.  Declaration  rf  ufes  of  a  fine  may  be  good  by  writing  only, 
^vitfaout  a  feal,  even  iince  d\e  ilatu^e  c^  frauds.  Per  Holt  Ch. 
1  Juft.  Farr.  76.  in  cafe  of  Shortridge  v.  Lamplugh. 

[See  (F)  pi.  2.  (I)  pi.  9.  (Y.  2)  pi.  4.  Corporation.] 


(H*  2)  What  Things  are  eflential  to  make  a  good 

Deed. 
[Signing.'] 

.1.   A    MAKESa  bond  to  B.  but  does  not fub/crihe  itj  yet  the  bond 
^7*  is  good  without  it;  for  fubfcribing  is  no  eflential  part  of 
the  deed,  and  fe;^^,  is  fiifficient.    2  Salk.  462.     Cromwell  v. 
Cnmfdcn. 

C  4.^  2:.  Signing 


a'l  Jfalttl  [or  Deeds.] 


name 
bond 


i'mtbe  ^"^^  ^y  ^^^ ^^  '^^  finned.    But  ntrnfinct  ibejftatute offraiA 

is  only  ftn  ajjignnuni  by  writings  if  it  is  no  deed,  yet  it  muft  be  figned* 

watcriai.      Per  Holt.  Cb.  j[uft.    3  Salk,  17 1.    Queen  v.  Goddard. 
B  ^^^^^'      3*  All foleffmitiis  in  conveyancing  are  a{^nted  /9  Aiiulfr  tAe 
fartiisfromfurprizi.    G.  Equ.  R,  170* 


(I)    What  Things  arc  ncccflaiy  to  make  a  good 
Deed.     [Delivery,  andivbat  is  a  good  Delivery  J\ 

'AaumMa    ft.  'npHERE  ought  to  be  ir  ^£t;^/y,  otherwife  it  cannot  be  a 
/jmiW  1    d^^d,    9.  if.  6.  37.  b.] 


hrougbt  againft  one,  and  St  verdict  was  for  the  plakUtfT.  On  motion  in  arreilof  jud^entthat 
tliott,;li  this  might  have  been  pleaded  in  abatement,  yet  fince  it  appears  on  the  face  of  the  record 
th^ft  the  plaintiff  had  no  rfght  againft  one  alone,  he  cannot  have  judgment,  the  court  wast>{opinion9 
that  It  did  not  t^pear  »f  reemd  thai ibt.  other  figned,  fealed^ or  delivered  this  bond \  but adoaitting  that 
It  did  appear  that  he  Jtgned  andfealed  rt,  yet  if  it  appeared  not  thai  he  delivered  it,  it  is  the  bond  of  the 
defendant  alone,  though  another  is  named  in  it  with  bim>  for  it  i^  tux,  his  deed  without  the  delivery. 
t  Mod.  042.    Cbod  V.  Micholfoou 

[2.  There  ought  to  be  a  livery  in  law  $r  in  died  to  make  a 
good  deed.  9  H.  6.  37.  b.  Curia.] 
S^ith-  [3.  If  I  make  a  deed  to  B.  and  feal  it,  and  after  B.  iahs  die  deed 
^*^eed  ^^^'^^^^  ^^y  dilivery  of  me,  without  my  will  or  otherwifiy  it  is  not  a 
liefufli-  •  g^>od  deed,  becaufe  it  wants  a  livery.  9  H*  6.  37.  b.  Curia.  10  H. 
cientiy        6.  25.  Contra  14  H.  6.  i«  b.J 

written  in 

fny  name,  and  fealed  by  roe,  if  it  is  not  delivered  by  roe,  or  by  another,  by  roy  afTent,  or  by  my 
agrccnieot  or  commandment,  the  fameihall  not  bind  me )  for  all  this  while  it  is  but  an  efcrowL 
And  if  I  make  fucb  efcrowl,  and  l6t  it  lie  by  mej  and  a  ftranger  gets  it,  it  (ball  not  bind  me,  for  it 
is  not  yet  my  deed.    Perk,  fedt  1 37. 

s  p^wm'i  ^^*  •'^^  ^^^^  ^f  ^  corporation  needs  not  any  delivery,  but  Ae 
vJ  jirroinr  ^PP?P^^^  ^f  ^*^  common  Jeal  rives  perfeftion    to  it    without  any 

delivery.    Da.  Rep.  44,  b.   Dean  and  chapter  of  Femes.] 
Cro.  R  is*  ^^  if  ^'^n  and  chapter  put  their  chapter  feal  to   a  deed^ 

36^  S.  c.  this  is  a  perfeft  deed  by  it  without  any  delivery.  Da.  Reji. 
^,v,,-^  44.  b.  H.  32  El.  B.  R.  agreed  between  Germin  and  Willis.] 

♦Fol.  24.       f  ^'  *  ^^*  '^  *  ^^^  ^  chapter  have  a  right  to  the  land,  hui 

1^  -^    •  *cy  cannot  make  a  good  Uafe  before  an  entry  made  by  them  into  the 

It  is  a  good  lan^.as  [ifj  a  ftrangcr  has  a  voidable  leafe,  they  may  make  a  leafi  in 

leafe ;  for  Writings  and  affix  their  feal  to  ity  andmake  a  leHer  ofaUomey  to  J.  Sm^ 

ptt'Ihe  '*  ^'^^''"  '^  ^^  ^*"'"  *^^  "f^"  ^*^  '^^^  ^^^  delivers  it  accordinglf. 
feal  of  the  '^^^^  ^^  a  good  leafe,  for  the  aflixing  of  the  feal  to  the  leafe  doth 
corporation  not  make  it  a  deed,  they  being  out  of  poffi/Jion  till  the  attorney  has 
Sfh? dL  ^^'^v^r^^  '^  ^  *cir  deed  upon  the  lancCbecaufo  otherwifc  it  (hall 
carries  with  ^  v^"*--  Micb.  1 3  Car.  B.  R.  between  ♦  Fludd  and  Gregory, 
it  a  deiive-  Per  Cur,  refolved  upon  a  trial  at  bar,  which  concerned  the  Dean  and 
2llV^i  ^^P^^^  ^f  Pctcrburgh,  and  Juftice  Jonci  cited  a  reibluti^n  a€* 
tcrneym    cordingly.] 

tiver  U  on  the  Undfiafijujf,^  the  tferaiim  of  it  tiU  then.  VpnU  157.  AnOft.  upon  CVdcW*  m  ejtft. 
mem.    •  For  two  juttices  accord.  aoU  p «f  kwo  contra.    Jo.  170. 

(7.  If 


iraiW  [or  Deeds.]  Hi 

J 7*  If  I  make  an  obligattM  to  fnw,  and  deliver  it  to  one  of  them 
y,  and  fay  nothing  of  the  other  upon  the  liveiy,  the  deed  is  void 
4U  to  binu     3  H*  6.  19.] 

f  8.  If  a  man  feals  a  writing  obligatory,  in  which  he  is  hound  to 
J*  S.  but  diis  is  TDSuiefor  the  behoof  and  ufe  of  A.  S.  whom  the 
obligor  intends  to  marry,  and  on  the  day  of  the  (olemnization  of  the 
marriage  he  delivers  it  to  A.  S.  faying  thefe  words,  fcilicet,  this  will 
ferve ;  and  immediately  the  feme  delivers  it  over  to  the  ohligeey  this 
is  a  good  delivery.  D*  3  EL  192.  a6.  adjudged.  Tenant'  . 
cafe-J 

[9.  If  a  dud  notfealed  be  produced  in  court,  if  the  other  ackmnv^ 
lodges  itj  it  is  of  force.    41  £.  3.  ID.  b.] 

lo.  AJtatute  is  good,  though  there  wasnodelivery,per  Fenner  Juft. 
And  per  Popham,  debt  lies  upon  it  as  upon  a  record,  though  it  never 
"was  delivered ;  for  it  is  upon  record  diat  it  was  delivered,  and  the 
partv  is  ejloffed  to  £iy  the  contrary.  Cro.  E.  494.  in  cafe  of  Afcue 
y.  HoUingworth* 

J  I.  A  makes  an  obligation  to  B.  zxA  feals  it  and  flings  it  on  the  Vide(K| 
tabUy  and  B.  takes  it,  it  is  not  good.   Ow.  95.  Stanton  v.  Cham*  P^  5* 
bcrlin,— —  Cro.  E#  I2Z.  S.  C— D.  192.  b.pl.  26.  Marg. 

X2.  A.  n^es  an  obligation  to  B.  to  the  ufeofd  and  A.  delivers  jeiU^  t%'^^ 
it  to  G  in  the  prefence  cjB.  and  fays  to  him,  this  vnll  ferve.    This  P-  75-. 
is  a  good  delivery,  to  B.  Jcnk.  195.  pi.  2.  ^'  ^* 

13,  If  a  patron  draws  a  prefentment  in  writing,  and  puts  hisfeal 
U  ity  and  lets  it  He  in  his  fludy^  and  the  party  named  in  it  to  be 
prefented  gets  it  without  the  privity  of  the  patron,  and  carries  it  . 
to  the  bifhop,  and  is  inftituted  and  mdudled  thereupon,  it  is  merely 
ircHd,  and  noprefentation  at  all.  Yclv.  7.  in  the  cafe  of  Grendit  v« 
^aker« 

[  See  Corporation  (        )  J 


(K)    Delivery  of  a  Deed,  how  it  may  bct 

\i%  'T*  HE  deed  of  a  corporation  does  not  need  delivery,  bui  the 
*    appofstion  of  the  feat  gives  perfection  to  it.     Da.  Rep.  Dean 
and  Chapter  of  Femes,  44.  b.] 

[2.  Co.  9.  Thorouehgood,  136.1).  Refolved  that  affual  delivery 
cf  a  writing  fealed  to  the  party  without  any  words  is  a  good  de- 
livery.] 

f3.  Co,  Litt.  36.  Co.  9.  Thoroughgood,  137.  b.  Refolved  if  a  Dal.  104* 
man  deliver  a  writing  fealed  to  the  party  with  thefe  words,  I  deliver  pi*  4^« 
this  writing  to  youy  it  is  clearly  fufficient,  though  be -doth  not  fay^  as 
bis  deedj  or  dS  his  ad.] 

[4.  Co.  9.  Thoroughgood,  1 37.  If  a  writing  be  fealed  and  it 
Ues  in  a  window^  or  upon  a  table,  and  the  obligor  faith  to  the 
otiigee,  do  you  fee  the  uriting  there?  take  it  as  my  deed^  and  he 
takes  it  accordingly^  this  is  a  good  deliver]^  in  law.  Co.  Lit. 
S6.J 
•  *  ♦  [S-  So 


i).  i9«.  K  r-  [5.  *  A  if  he  iaith)  go  dnd  take  the  {aid  writings  k  is  fufftcunffot 
fckw  V.     '^**  '^  itwillfirve  the  turn.    Con  Lit  36.]  , 

Tenant-— Jenk.  211.  pL  75.  S#  C.  C<i/?«^  a  writing  fi^ecfand  fealed  on  a  fa^Ar ,  and  fa5rios:  nothi  il|; 
is  no  delivery^  Bot  if  hd  ixfSy  Aii  ^i/l  j*rve^  it  is  good.  Le.  140*  Chamberlain  v.  Stanton..  ■ 
The  jury  found  that  the  defendant  caufed  the  obligation  to  he  written,  and  figned  and  fealedit,  aod 
then  laid  it  upon  i  table,  and  the  plaintiff  came  and  took  it ;  the  queflion  wa5,  if  this  was  the  d»<. 
fendant's  deed ;  and  the  opinion  of  all  the  juftices  was  that  it  was  not,  without  other  circun&ftancds 
found  by  the' jurj.    Cro.  £«  iaa«  S.  C. 

Delivery  is,  funicient  without  fpeaking  any  words.  Per  Anderfon  Ch.  Jud.  Cro*  E.  356.  in  cafe 
of  HoUingwdrth  v*  Afcue.  Co.  Lit.  49.  b.— — dherwife  a  man  that  is  nvtt  cannot  deliver  a 
«lced,  which  be  may  do.    Sat  (A)  pK  9. 

•» 

r   23    1  -    [6*  If*  "^  ^^^  *  ^^}  ^^  delivers  it  to  a  Jlrangir  to  keep 

to  the  ufe  of  the  maker^  this  is  not  any  deed  without  other  deliver^ 

4  H.  4*  3.  b.    Dubitatun] 

^fttr  ttfu-   \     [7,  If  a  roan  makes  an  obligation  to  J.  and  delivers  it  to  B.  if 

/oTto  recnve  j^  g^^^  ^^^  obligation  he  (hall  have  adion  upon  it,  for  it  (hall  be 

o^to  de-  intende4  that  6.  took  the  deed  for  him  as  his  fervant,    3  H*  6. 

liver  it  to       27»3  / 

him  as  the 

deed  of  A.  he  got  the  obligation)  and  recovered  upon  it.  a  Le.  ix  i»  pi.  145.  Alford  r.  Lex  cites 
t  £Iiz.  !>•  167.  Taw's  cafe.--^ 

« 

[8.  If  a  man  writes  a  deed  of  feo^frn^nt  to  y*  with  letter  of  at'* 
'^   t.  iomey  to  B*  to  make  livery^  but  does  not  deliver  ity  and  after  alters  his 

intent,  and  razes  out  the  name  o£  jf,  and  puts  in  the  name  of  S*  in  his 
place^tfff^/  delivers  it  to  S.  but  doth  not  fay  any  thing  upon  the  delivery^ 
yet  diis  is  a  good  deed,  for  his  intent  appears.  Dubitatur  35 
Aff.  6.] 

.    [9.  ^ut  if  this  will  not  be  fuflftcient,   [yet]   if  the  attornej 
inakis  livery  to  S,  and  the  feoffor  agrees  to  it,  it  mall  be  fufficient^ 
for.  this  will  explain  his  general  delivery  before.    Dubitatuf  3 J 
Aff.  6.] 
A  deed  poU       ID.  A  parchmef^  fnot  ^  deed  indented  J  fmled  and  delivered  by 

ifrfS^in  Other.  Per  tot  Cur.  3t  And.  36.  Crofs  v.  Powell  41.  S.  P.  ad« 
whichA.     judged  accordingly. 

covenants 

lo  convey  lands  to  B. )nd  B.  covenants  to  pay  A.  tool.  S,  dtliv&s  to  A,  ani  then  A,  itliven  the 
Ume  deed  to  B»  this  re-deSvcry  does  not  make  the  deed  void.  %  And.  41,  Crof*>  v.  Powell. «— Cro. 
£.  483.  S.  C.«ad  {hac  it  is  a  good  deed  to  both.— >— 

11.  Bond  to  fubmit  a  matter  to  arbitration,  iia  ^uod  deliheretur 
utrifue  partiunu'''''^\{  there  are  twto,  or  four,  &c.  it  muft  be  de» 
Kvercd  to  every  one.     5  Rep.  lOJ.  a.  b.  Hungate's  cafe. 

12.  A.  delivers  a  deed  made  to  J,  S.  'to  J.  D.  though  he  does  not 
fay  to  the  ufe  ofj.  S.  yet  it  is  a  good  delivery  of  the  deed  to  J.  S. 

if  he  accepts  it.    Clayt.  31.    Anonymus. 

13.  j/n  indorfement  after  fealing  and  delivery  is  a  new  deed.     ( 

Jlodt  237. 

[See  Corporation  (        }] 


•^ 


-  ^ 


(t)   How 


{fattJf  [or  Deed^]  pj 


fL)  ♦  How  the  Delivery  of  a  Deed  may  be,  and  Ip^j^ 

what  fhall  be  faid  a  Delivery. 


[ 


I.  T  F  a  man,  being  out  of  p<>Jfeffion^  makes  a  deed  dileaje  of  the  v 

*  land  to  try  the  title^  and  annexes  a  letter  of  attorney  to  enter 
mni  deliver  the  leafe  upon  thelandy  and  annexes  the  letter  of  attorney 
(o  the  leafe,  aftd  makes  a  label  of  bothy  and  puts  hisfeal  upon  the  label, 
and  after  puts  another  feal  upon  the  letter  of  attorney  only^  and  thea 
deliver s4he  letter  of  attorney  only  as  his  deedy  and  not  the  leafe y  this  is 
not  any  delivery  in  law  of  the  leafe  alfo,  though  it  be  annexed  to  the 
letter  of  attorney,  and  fo  he  delivers  it  in  faao^  for  he  may  weU 
dividj  b:s  delivery  to  give  efFe£l  to  that  which  he  intends  to  deliver 
only.  Mich.  15  Ja.  B.  R.  between  Da  vies  and  Bridges,  in  ejec- 
tionc  firmae  upon  leafe  made  by  the  Bifliop  of  Oxford  againd  T  ^a  \ 
Fawkncr.     Refolved  and  adjudged  per  CXir.  upon  evidence  at  the  L   ^x  J 

bar.  J  ....  ' 

[a.  If  a  man  writes  an  obligation  in  a  booty  and  there  at  the  farm  Popham 

filio  puts  his  feal  to  itj  and  then  delivers  the  book  to  the  obligee  as  his  wiu«d  ch# 

^edy  this  is  a  good  obligation,  for  he  haJ  delivered  that  which  I^TJi^IJlJ 

maices  the  obligation,  and  more,  as  his  deed ;  and  though  the  de-  but  they 

hvcry  be  vcfid  fir  the  furplusj  it  is- good  for  the  rciidue.     Tr.  40  found  it 

EL  B.  R.  between  Fox  and  Wright.]  S  bt/lT- 

tamfium,  for  tliry  f<iiit  it  \^  as  Mi  ufVial  courfe  in  L«ndon  ;  ai>d  Iteing  afterwards  moved  in  courl^ 
pWnch  unti  Popham  agreed  that  it  was  a  jjood  deed,  but  Fenoer  doubted.  Yet  now  by  the  ver« 
4i&.  it  is  pot  out  of  quelUou.     Cro.  E.  613.  S.  C. 

3.  Leflee  for  years  grants  his  term  by  deed,  zx\ifealeth  it  in  tht 
frefenee  of  diver Sy  and  of  the  grantee  himfelf;  and  the  deed  at  the 
iame  tim^was  ready  but  not  ilelivered,  nor  the  grantee  did  not  take 
It,  but  tbey  left  it  behind  them  in  the  fame  place.  Yet  the  opinion 
rf  ail  the  juftice?  was  that  it  was  a  good  grant ;  for  tiie  parties  came 
for  that  purpofe,  and  performed  all  that  was  requifite  for  pcrfefting 
St,  except  an  adual  delivery ;  but  it  being  left  behind  them,  and 
not  countermanded,  it  flxall  be  faid  a  delivery  in  law.  Cro.  £•  7« 
^hcltofi's  ode* 


(M)  Delivery  to  deliver  over. 

[f  •  T  P  1  make  a  writing  to  A.  and  deliver  it  to  another  as  an  PI.  5.  Perk* 

^  ifcrowy  and  afier  A.  gets  the  deedy  yet  this  is  not  my  deed,  S.  i4»- 
for  the  bailee  has  not  any  authority  %o  deliver  it  as  his  deed.     10 
H.  6.  25.  9  H.  6.  37.  b.     So  it  feems,  by  this  reafon,  it  fhould 
be  though  th€  bailee  had  deKvered  it  over  as  his  deed;  for  this  is 
«lt  of  bis  authority,  it  not  being  appointed.] 

[i-  If  a  man  fe^  a  writing,  and  delivers  it  to  afhanger  as  his  It  is  not  hb 
4ti^  it  feems,  it  is  to  be  intended)  to  delivtr  to  the  party  to  whom  *^?^'^  -^^^t 

it  "'^''    *^ 


« 

2^  Sfaitfi  [or  Deeds  J 

S.  ijS,— —  It  is  made,  after  eertain  conditions  performed \  if  ^t  Jir anger  de^ 
Xasl^  livers  it  to  him  lefore  the  c$9uStions  performed^  yet  it  is  his  deed 
^,ikRvered  and  he  is  put  to  his  remedy  againft  the  bailee.  9  H.  6.  37.  b« 
mdadtpS.  Contra  8  H*  6.  26.1 

totbtufi 

mfC,  ami  D.jo  at  C.  wmU  agru.  A.  dtrcAed  B.  to  carry  it  to  C  and  pray  him  to  take  the  fame:, 
iMit  if  C.  would  not,  that  then  he  would  not  that  D.  fliould  be  made  acquainted  with  it,  but 
that  all  ihould  be  void.  B.  went  to  C/s  hoofe,  but  did  not  fpeak  with  C.  and  C.  after  died,  not 
baving  any  notice  of  the  deed.  Adjudged  that  this  was  a  condition  precedent,  and  fo  not  his  deed. 
Mo.  300.  ]>egofe  v.  Rowe.— «Le  15a.  S.  C  and  two  juftices  againft  one  that  it  was  his  deed. 
But  aidjornatur. 

Perk.  S.  [3-  ^^  it  ihall  be  if  he  to  whom  the  deed  is  made  gets  the  deed 

144.  s.  p.     without  any  delivery  of  the  bailee^  it  is  a  good  deed,     o  H.  69 

•ndftatcs      ^^    hi  -J  ^ 

it  as  in  pi.     37-0-J 

!•  fupra  of  the  delivering  to  a  Itranger  fas  bis  deed)* 

As.until  [4*  If  I  make  a  writing  to  A*  and  feal  it,  and  command  another 
Certain  in-  to  keep  it  till  certain  conditions  perfomudy  if  A*  takes  the  deed  out  of  bis 
b^^^  P^jT'Jp^^  before  the  conditions  performed^  yet  this  is  not  a  deed,  he- 
me and  the  cauie  here  is  not  any  condition  either  in  deed  or  law;  and  here  is 
laid  A.  not  any  word  that  tie  deedjball  be  delivered  to  A.  at  any  time.  9  H» 
^•-«  8.  37.  b.  Curia.] 

conditions,  are  fealed  and  delivered  s  thia  obligation  fo  taken  away  (hall  not  bind  me.  Perkr 
S.  14ft.  dtes  9  H.  6.  ay. 

r  2  C  1  [5*  If  I  make  a  writing  to  A.  and  deliver  it  to  another  ta 
PI.  I.  deliver  to  A.  after  certain   conditions  performed^   if  A,   takes  the 

6  Mod.        deed  out  of  the  pojjiffion  of  the  bailee  before  the  condition  perform"^ 
Buflidiv'     ^^'*   ^^^   ^^   "^^  ^^^  deed,  becaufe  he  does  not  deliver  it  as  his 
Pafmore.     ^^^cd,  but  as  an  efcrow.     19  H.  6.  58.    10  H.  6.  25.    Dubi- 
tatur.J 

[6.  So  \i  bailee  delivers  the  deed  before  the  conditions  performed^ 
^  it  is  not  his  deed.     19  H.  6.  58*    Contra  14  H.  6.  i.  b.j 

7.  If  I  deliver  an  obligation  or  other  writing  unto  a  man  as  my 

deed,  to  deliver  unto  him  to  whom  it  is  made  when  he  Jhall  coma 

to  Torkj  it  is  my  deed*  prefendy ;    and  if  he  deliver  it  to  him 

before  he  comes  to  York,  yet  I  (hall  not  avoid  it ;  and  if  I  die 

before  he  comes  to  York,  and  afterwards  he  cometh  to  York,  and 

he  delivereth  the  deed  unto  him,  it  is  clearly  good,  and  my  deed, 

and  that  it  cannot  be,  if  it  were  not  my  deed  before  my  death. 

Perk.  S*  143. 

X  Co.  Lit.  49.      8.  A  difference  was  taken  between  a  delivery  of  a  deed  to  a 

traTbr^ho*  fij^^i^^y  ^^  ^^  ^^^  P^^  himfeJf.    It  cannot  be  an  cfcrow,  if  de- 

gre:ttcr  part  Hvcred  to  the  party  himfelf.    Mo.  642.    Williams  v.  Grecn>       ■ 

oftbejuf.    6  Mod.  218.    Bufliell  V.  Pafmore.-*— -Noy  6.    Whiddon's  Cafe. 

^'^«-^°-    Hob.  246.    Holfordv.  Parker.— -9  Rep.  137.   Thonmgh- 

o^Jk  y.  '     good's  cafe. 

Howfon.         9«  A.  delivers  a  deed  to  B.  as  an  efcroWy  to  dehver  it  to  C* 
who  refupsy  upon  which  B.  leaves  the  deed,  and  afterwards  C« 
brings  a&ion  upon  it,  and  held  good.    And.  4.    Taw  v*  Bury^ 
\  C.  cited  2  Le.  ioii>  ■■    D>  167.  pL  14,  S.  C< 

(N)    At 


irait0  [or  Deeds.] 


(N)     At  what  Time  the  Delivery  flball  be  good« 

Second  Delivery. 

[l»  T  F  a  deed  be  fealed  and  delivered,  ^et  if  tbefealing  and  dt*  ^ 

^  /forrj  an  *  aU  utterly  void^fo  that  it  cannot  take  effkit  as  a  ^  FoL  i6. 

deed ;  dierc  a  fecond  delivery,  without  newfcalingy  will  make  it  a  ^-^^v*^ 

good  deed     8  H.  6.  7.]  Whea  a 

perfoBtt 
ibe  firft  dcUvery  has  no  fewer  or  ahlKty  m  taw  M  make  the  Uafe,  hfc.  hat  Before  the  fecond  delivery  be  be* 
tomes  tf6&,  there  tlie  leale,  &c  is  void.    But  when  he  has  ability  at  the  firft  deBvery  to  contrad^,  but 
mamm  ftrf^  if  tfli  an  impediment  is  removed,  tberey  if  the  imteSwuoi  is  retmved  before  thefeemd  dt^ 
BnKTjy  the  cooitjA  is  good.    3  Rep.  35.  b.  cites  the  cafe  of  Jennings  v.  Bragg. 

fa.  Ai  if  ^ifemreevert  fcals  and  delivers  a  deed,  a  fecond  delivery  Perk.  s. 
nvhenfi>e  isfcU  will  make  it  good ;  for  the  firft  delivery  was  merely  154. 
void!  ^  '^^ 

-'  tnfaiit  or 

feme  covert  deliver  a  deed  as  an  efcrewy  and  it  is  delivered  after  full  age,  or  vehenfbe  is  file,  it  is  void. 
ror  it  has  reiatioo  to  the  firft  delivery  ;  fo  2  converfOf  where  zfewiefile  delivers  a  deed  as  an  efcrtw,  3ec« 
bccaufe  it  was  delivered  by  authority  before,  when  the  was  foie*  Cro.  El.  447.  in  cafe  of  Jennings 
T.  Bragg. 

S.  C.  cited  3  Rep.  35*  b.in  Butler  and  Baker's  cafe,  Gold/lr.  167. 8.  P.  cites  Paf.  5  H«  7.  ty. 

[3.  If  a  man  feal  and  deliver  a  deed,  and  after  the  feal  is  taken 

from  the  deed^  if  be  fedls  and  delivers  it  again^  though  the  fame 

writing  continues^  yet  it  is  a  good  deed.     (For  the  firft  deed  was 

utterly  defeated  by  the  taking  awav.the  feal.  j     1 1  H.  6.  27.  Curia. 

For  there  other  matter  is  pleadea.j 

f  4.  But  if  ^Qfirji  delivery  he  not  void,  but  it  continues  a  deed  only  \viicre  It 
MfOidaUej  but  not  void,  there  a  fecond  delivery  will  not  make  it  »Ketabet  ef- 
good.    8  H.  6.7.1  /^,afc. 

^  '  ■*  ^  cond  deli- 

very wHl  not  make  it  good.  Br.  Falts,  pi.  i8.  cites  8  H.  (.  6.  pi.  64.  cites  2  H.  7. 14.  per  Vavi.. 
toes    ■   Perk.  S.  154. 

[5*  >lr  if  an  infant  makes  and  delivers  a  deed,  and  after  at  full  r   ^iS   l 
mge  delivers  it  again^  this  fecond  delivery  is  void  3  becaufe  the  deed  L  -• 

X92A  but  voidable  by  plea,  and  not  void.  8  H.  6.  7.]  pL  fs?*** 

Perk.  S.  154. 

[6.  S0V2,  man  makes  a  deed  by  durefs^  and  delivers  it  again  at  Br*  F«»^»» 
hsrge^  dus  fecond  delivery  is  void  j  becaufe  it  was  voidable  by  plea,  perk^s* 
not  void.    8  H.  6.  7.]  "S*-*  ' 

[7.  If  A.  be  bound  in  an  obligation  to  B.  and  after  B.  delivers 
it  to  A.  in  lieu  of  an  acquittance  of  money y  and  A,  after^  before  any 
cancelling  of  the  obligation,  delivers  the  fame  obligation  to  B.for 
enutber  duPf ;  this  is  void,  becaufe  it  continues  his  deed  by  force 
«>f  die  firft  delivery  at  the  time  of  this  fecond  delivery,  and  fo  the 
fecond  delivery  void,     i  H.  7,  14.  b.] 

[8.  If  a  writing  by  the  firjl  delivery  takes  effiH  as  a  deedj  though 
it  be  void  in  operation^  yet  a  fecond  delivery,  at  a  time  when 
it  mav  operate  in  law,  (ball  be  void,  and  ^all  not  make  it 
food./ 
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Br.  Fait!t,         ^g.  Af  i(  z  par/on  grants  an  annuity^  and  the  patron  feah  ant. 

8^H  Ve"  ^^''^^''^   ^   ^^^^  ?r  confirmation   before   the   grants  and  after  the 

that  it  is  grant   delivers    it  again^  this   fccond   delivery  is  void  \    becauijr 

good  by  the  (koHgfa  by  the  iirft  delivery  it  does  hot  take  ^fk&,  as  «  conlu^i 

fecond dc-  ^f^ation^  but  IS  void  in  operation;  yet  it  was  his  deed,  for  he  coulci 

c^ufe^it  *"  not  plead  non  eft  fa£luitl.    Ergo.    Contra  8  H.  6.  6.  b.    39  H. 

took  no         6.  XI >  b.l 

f«ia»by.  ->/       J  :. 

tl)0 firft  deli vejy.  As  where  one r^^^^ «  nnt^harg^om  tf  tht  mattift of  C,  mti hms  mvthing in  it  aithe 
pme,  &c.  and  after  he  fwchajes  the  fame  moaor,  and  then  retakes  the  deed  and  redelivers  it  to  tbe 
grantee,  this  is  sODd.' 

Br.  Faits^  [10  So  if  I  releaji  to  you  all  my  right  in  the  manor  ifD.  wberi 

fif Vir*  J^'"  ^^"^^  nothing  in  the  manor  at  toe  time^  and  you  aAer  pur-* 
fL  (4.  ci&ts  '^^  the  manor,  and  after  I  deliver  the  releafe  agai%  the  fecoml 
I  H.  7. 14.  deUvery  is  void,  becaufe  it  was  my  deed  before,  though  it  wa^ 
^rVaiifor.  Yoid  in  operation.  Contra  i  H*  6.  4.  b*  i  H-  ;•  14.  b,  Dubi- 
tatur  8  rf.  6^.22.}  . 

Br.  J^akst  i  j.  DeSt  wjpoii  hond  by  A.  againft  B.  who  fiiid  that  the  writing 

Jkz^Bar.  wa5  fealed  and  delivered  as  his  deed,  and  after  A.  Ay  negligence 
•XI.  So  Broke  tbe  Jealy  and  prayed  B,  to  feal  it  againy  who  did  £0,  and  dc« 
where  th«  livered  it  to  A.  This  is  a  good-  deed.  Er.  Obligation,  pi.  8i« 
^^^^  cites  n  H.  6.  27.^— The  reafon  feems  to  be,  that  though  a  deed 
snd'i  n<^  cannot  have  two  deliveries,  yet  when  the  feal  is  broke  it  is  not  a 
label  and  ^ed  but  a  writings  and  a  writing  by  (ealing  aad  delivery  may  b« 
k.^B°o.^°  made  a  deed.  Quod  nota.  Br.  laits^ pi.  78.  ut  fiipra* 
Taks,  PL98.  cicet  1 1  H.  6. 27. 

• 

12.  If  a  man  be  difleiied  and  make  a  writing  fSzkaJifor  years^ 
and  deliver  the  dted^  and  after  deliver  it  upon  the  ground^  the  fecond 
delivery  is  yoidj^  for  tbe  Hrft  delivery  made  it  a  deed^  and  for  that 
the  leaic  for  years  muft  take  efFeft  by  the  delivery  of  the  deed^ 
therefore  the  deed  delivered  when  he  was  out  of  pofleflion,  was 

'  void.  But  fo  it  is  not  of  a  charter  of  feoffment,  for  that  takes  dL^ 
fc£l  by  the  livery  and  fcifm.  But  if  the  leflbr  had  delivered  it  as  am 
efcrow  to  be  delivered  as  his  deed  upon  the  ground,  this  had  beea 
^ood.     Co.  Lit,  48,  b.  (d.)  ^ 

13.  A  corporaiion  (ftikA  of  the  lands  ia  queftion  indiefeveral 
poff^ons  of  A.  and  B,  made  a  deed  of  leaji  to  y,  S^  and  a  letter  of 
attorney  to  IV.  R^  to.  deliver  the  deed  and  the  pojfejjion*  W#  R.  en- 
tered on  the  pofTefrion  of  A.  and  there  delivered  the  deed,, and  diei| 
i/)to  the  pofleilioh  of  B.  and  there  delivered  the  deed ;  and  tfai$ 

•  W3S  found  by  verdidl ;  the  que():ion  waSy  if  this  were  good,  for  the 
land,  for  which  the  (econd  delivery  was>  becaufe  one  deed  cannot, 
have  two  deliyerres.  The  firft  was  not  doubted  v*{it  was  held^ 
that  as  the  verdid  is  found,  this  matter  does  not  come  in  queftion  & 
f  27  1  ^^  ''^  ^^  found  that  the  corporation  was  ieifed,  and  being  b  feilc^ 
mad^  the  deed,  and  then  there  is  no  impediment,  but  that  the  de^ 
livery  (ball  be  good  for  all;  for  it  {hall  notl>e  intended,,  but  A^ind 
B.  had  pofTeflion  only  as  tenants  at  will  to  the  corporatiouy  and  thei^ 
the  delivery  in  oTtt  place,  is  good  for  all'^  and  itibail  not  be  intendedl^ 
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teiX  diey  had  a  leafe  f<^  years  or  life,  except  it  be  fo  flibwnw    Cro^ 
EL'iSi. '  WMiams  v.  Afhet  AOk 

14.  A  dijfeifee  made  a  leafs  for  year  5  y  and  delivered  it  to  a  ftranget  But  if  ho 
as  an  efcrow^  commanding  him  to  enter  into  the  land,  and  then  to  delivered 
deliver  it  as  his  deed,  who  did  it  accordingly.  This  was  adjudged  a  ^^^jjT^* 
good  leafe,,  for  the  le/Tor  was  able  to  make  a  contract  as  w/ell  io  re-  €fur  dem  1 
^rd  of  his  perfbn  as  of  his  right  and  intereft  in  the  land,  but  way  mtendhom^ 
only  hindred  by  the  diflfeifin,  which  impediment  bang  renwved  before  f^^^^ 
tbefec$nd  delivery^  the  leafe  is  good.     3  Rep.  35.  b.  cites  it  as  ad-  Uvery  is 

judged  in  the  cafe  of  Jennings  v.  Bragg. rCro.  El.  446*  S.  Ct  ^°*<^»  ^    ^ 

adjornatur.     But  it  was  there  fiid  per  Andcrlbn,  that  it  wa$  not  f^g^^l^^ 
his  deed  till  the  fecond  delivery,  at  which  time  he  had  a  good  right  it  aXed; 
and  power  to  let  iL  ■  And  the  fecond  refolution,  3  Rep.  35.  b.  and  becauri^ 

36.  vras  accordingly,  and  that  to  fome  intent  the  fecond  delivery  ^^®  ^^^ 
fliall  have  relation^  as  where  it  13  for  neceffi^,   and  ut  res  magis  muKtSig,'* 
%f a/eat  quampereaty  but  to  other  intent  it  fhalf  have  no  relation^  but  etfea  by    . 
according  to  the  trudi  fliall  become  a  deed  from  the  time,  of  the  ie-  ^^  w^^t^ 
cond  delivery,  and  not  from  the  firft,  when  the  leflbr  was  out  of  Ihcrcfore  * 
poflef&on,  and  the  leafe  therefore  void;  2Xii  f£iio  legis  inique  opc^  the  deed  de» 
ratur  alicui  damnum  vel  injurianu^lt  was  refolved  3dly,  That  as  ^^^j^*^^     •> 
to  collateral  aSis  done  between  the  firft  and  fecond  delivery,  ther^  was*out*<if 
ihall  be  no  relation*     As  if  obligee  releafe  before  die  fecond  deli-  pofTeffion 
|rery,  fuch  releafe  is  void.     3  Rep.  36.    Jennifigs  v..  Bragg.  (  w^  void. 

b.  (d.)/«CK/  of  a  feoffmtHty  for  that  takes  tS^Gt  by  liviry  and  fcifin.  Co.  Lie  48.  bv 
^  SoTiluiffly  a  corforatwt  perfeAed  in  their  chapter-houfey  by  fetting  to  it  their  feal,  and  af(er« 
wards  by  letter  oiattomsy  delivered  on  the  land  to  ejedt  the  tenant  in  pofTefltony  was  held  good  for 
necefiiiy,  there  being  no  other  way  fbr  a  corporation  to  iBako  a  lealid  but  this.  Cro.  SL  16 y* 
Willis  V.  Jermin. 

A.  the  leifor  of  the  plaintiff  in  ejeAmoct  being  in  another  county,  and  out  of  pofleflion  of  thfli 
landsy  diivtrcd  a  Uafc  to  B.  as  his  dud,  to  ibc phintif* s  uje^  and  afterward!  made  a  ietter  of  taiemn  toBi 
m  dtTtvtrit  ^om  the  taui,  which  he  did  ;  the  leafe  is  void,  for  it  ~was  delivered  ia  another  ooanty 
ivben  A.  had  nothing  in  the  land  \  and  though  the  firft  delivery  is  void  to  pafs  a  things  yt$  it  it  bit 
^id  by  thefrft  delivery^  fo  as  it  takes  thence  iu  efience,  and  fo  the  fecood  deliveiy  js  voidi  Croi 
£1. 4^3..  Stephens  v*  Elliot. 

15.  In  cafe  of  a  leafe  delivered  as  an  efirotVy  if  at  thp  time  of 
die  fy^'  delivery  the  lefibrbe  a  fime  file^  and  brfore  tbe  fecond  delim., 
^iry^  ue  takes  baron  or  diesy  in  fuch  cafe  for  neceffity,  uc  res  tnagift 
Taleat  to  this  intent,  by  fi£Hon  of  law,  this  ihall  be  a  deed  ab  initio^ 
g  Itifipu  35.  U  in  the  cjif^:  of  Butler  v»  Baker. 


|[N  2.)     Second  Delivery  ncceflaty,  in  what  Cafes; 

A.  Made  indenture  of  covenant  to  ftand  feifed  to  ufes,  accord- 
y  ing  tp  perpcniitiesy  and  delivers  this  to  a  ftranger  to  the  ufe 
of  the  covenantee,  who  hearing  of  it,  utterly  diiagreed  to  it,  by 
which  ^^,  in  every  part  of  the  deed  rafed  the  name  of  the  covenantee'^ 
^ndjtnrit  the  name  of  J*  S.  Lord  Keeper  Egerton  agreed,  that  the 
deed  i$  void  as  to  aU  the  benefit  which  the  covenantor  might  hayei^ 
biuit.'i9  i)o|  th^^gjce  void  f9r  the  ufe  and  eftates  to  the  other  per-> 
^  .^  *  ifcnsi 
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Ibiis ;  and  that  a  nnu  delivery  is  neceOary,  otherwiie  there  is  not 
any  covenant  for  want  of  a  covenantee*  Mo.  300.  Waferer  v. 
Row. 


L  28  J  (o)    Delivery  of  a  Writing  as  an  Efcrow  to  be  his 

Deedj  upon  a  Condition  performed. 


Mo.  642. 

Dcgory  v. 
Koe. 
AMod. 
S18.  in  the 
cafe  of 
Boflielv. 


ChkEU 


[l.  T  F  a  writing  he  delivered  fealed  to  the  party  as  an  efcrow 
^  to  take  effeft  as  his  deed,  upon  condition  pedfbrmed,  it  is  his 
deed  now  i  for  the  law  refpeds  the  delivery  to  the  party  himfelf^ 
and  rejeds  the  words  which  {hall  make  the  exprefe  delivery  to  die 
party  upon  the  matter  no  delivery.  9  Rep.  137.  Thorougbgood's 
cafe>  and  are  cited  12  H.  8*  Rot.  751*  Upon  aemurrer  adjudged, 
and  13  H.  8.  Rot.  405.  Upon  demurrer  alfo  adjudged  accord- 
ingly. Mich.  3  Jac.  B.  R.  Inetween  tVade  and  Bbindell  adjudged. 
Hobart's  Reports  307.  between  Hackford  and  Parker  a(yudged^ 
8  H.  6.  26.  b.  Trin.  3  Tac.  per  Cur'.  Co.  Lit.  36.] 
.  r^'  '9  ^*  ^*  ^*    I^cnvery  of  an  obligation  to  the  party  upon 

Hawkfland  Conditions  to  be  performed  or  otherwife  but  as  an  efcrow,  and 
v.GatcbeU.  there  adjudged,  that  it  is  his  deed  prefendy.  (Nota)  That  he  de- 
ji  M^i  ■^  livered  it  as  an  obligation,  which  implies  it  to  be  his  deedj  and 
•  Folio  s7*  then  it  is  clear,  that  he  cannot  ftiake  it  *  as  efcrow  by  non-per« 
^  "if  '  formance  of  a  condition.  But  note^  that  the  delivery  to  the  party 
5  Rep.  84.  explains  it,  for  there  it  is  agreed,  that  otherwife  it  would  be  to  a 
mJi!^^'  P^^Z^^^    P^f'  44  El.  B.  cites  Trin.  43  El.  B.  R. 

^.^Rep.  to  be  adjudged.  Mich*  9  Car.  B.  R.  between  Baker  and  Shep-' 
137.  s.  P.  herdj  adjudged  upon  a  demurrer.  Intratur  Hill.  8  Car.  Rot.  419.' 
^IS^Sfc  Contra  29  H.  8.  D.  34,  35-  V^^  two  juftices. 

Adaedcan.  27  H.  8.  12.  admitted.  For  ifiue  is  taken  upon  the  performance 
00c  be  deli'  of  the  Condition.  Trin*  43  £1.  B.  R.  by  the  opinion  of  the  court 
If*^**t2"   adjudged,  Hancktonj  and  GatcbellJ} 

lit  forty  h\mit\t  Cro.  EL  510.  Whiddon's  cafeb— Cro.  £1.  %%^*  diftinguilhes  between  deli, 
venng  it  as  an  efcrow,  upon  coadition  to  be  his  deed,  to  the  party  himfelf,  and  delivering  it  as  his 
deed  upon  condition,  jcc.  and  that  in  the  laft  cafe  the  deed  is  abtolute,  but  not  in  the  firft.  Hawk« 
land  V.  Gatchell.— But  Cro.  £1.  884.  Contra,  and  adjudged,  that  it  cannot  be  delivered  to  tho 
party  himfelf  as  an  efcrow,  becaufe  then  a  bare  averment  without  any  writing  would  make  void 
every  deed.    Williams  v.  Green* 

3.  A.  delivers  a  deed  as  an  efcrow  to  T.  S.  to  deliver  it  to  th« 
tertenant  on  certain  conditions  to  be  performed,  and  before  the  day 
A.  becomes  nm  combos^  and  then  the  conditions  are  performed^  and 
J.  S.  delivers  the  deed.  This  is  good,  becaufe  it  has  relation  to 
the  firft  commandment    Br.  Le£  Stat.  Limit.  150. 

4*  If  I  make  a  deed  and  deliver  the  fiune  Unto  J.  S»  arranger  as 
an  efcrowl,  to  keep  until/uci  a  day^  &c.  upon  condidon,  that  if  bo^ 
fore  that  day  B.  (he  to  whom  the  efcrowl  is  made)  (hall  pay  to  ma 
ioJ,  or  (hall  give  me  a  horfe,  or  infeoiFme  of  the  manor  of  Dale, 
or  &all  perform  any  odier  condition,  then  J.  S.  Jhall  deliver  tbt 
efcrowl  unto  B.  as  my  deed^  in  this  cafe  if  J.  S*  deliver  the  fiune  unto 
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B.  as  my  deed,  before  the  conditions  or  condition  performed^  It  is  not 
TKj  deed  fimpliciter  \  but  if  the  conditions  or  condition  be  per- 
fonned,  and  die  efcrowl  be  delivered  by  J.  S.  after  the  conditions 
performed^  as  my  deed,  then  it  is  my  deed  and  (hall  bind  me,  and  at 
the  dmc  of  this  delivery  then  begins  it  to  be  my  deed,  and  ihall  not 
have  relation  to  the  firft  delivery.  But  quaere,  if  it  (hail  have  re- 
lation to  the  time  of  the  condition  or  conditions  performed.  But 
itfeemeth  not.  Perk.  S.  138.  cites  9  H.  6.  37.  10  H.  6.  25. 
41  £.  3.  29. 

5.  J.  S.  delivered  a  deed  to  A.  to  the  u(e  of  B.  and  C.  ifB, 
would  agree  to  the  fame^  &c.  B.  dies  before  agreement.  ■  So 
the  deed  is  void,  l)ecaufe  it  was  a  condition  precedent.    Mo.  300. 

Degoze  V.  Row. Le.  152.  S.  C.  but  no  judgment;  but  An-   [   29   J 

derion  Ch.  Juft.  and  Periam  J.  held,  that  it  is  die  deed  of  J.  S* 

though  B.  never  agreed.     But  Walmfley  contra ■ 

6.  l(  A,  delivers  an  obligation  to  B,  as  an  efcrow  (in  which  he  is  S.  P. 
bound  to  C.)  /*  he  delivered  as  his  deed  to  C.  after  certain  con--  Sidl^eg!*^ 
ditions  performed^  and  after  C.  releafes  to  A.  before  the  fecond  de-  \^  the  caf* 
livery^  this  is  void,  becaufe  though  after  a  fecond  delivery  it  (hall  ofHoov. 
relate  to  die  firft  delivery,  where  there  is  a  neceffity,  ut  res  magis  ^»rihjj!» 

1  '  If  I     »  .•      /I    i<  1    ^^  ^   cites  cH. 7, 

vaieat  quam  pereat ;  yet  as  to  collateral  aSis  it  ihall  not  relate  at  ^7.  not. 
all.    2  Roll.  410.    Releafe  (B.  a.)  pi.  3.*  cites  3  Rep.  36.    Buder  withftand- 
V.Baker.  V        ^F    ^  ^      i^  ^  ,^,^ 

H.  6.  7.  \% 
contrary. 

(O  2.)     Pleadings  as  to  Deeds  delivered  on  Con- 
ditions, and  to  be  delivered  over. 

I.  A  L  T  H  O  U  G  H  the  obligor  cannot  avoid  his  own  deed,  by 
^^  alledging,  that  hi?  delivered  it  to  the  obligee  upon  condi- 
tion ;  yiet  ajlranger  to  the  obligation,  to  whom  the  obligor  de- 
livered it,  to  be  delivered  to  the  obligee  upon  the  performance  of  a 
certain  condition ;  ifdeiinue  be  fued  agdinjl  him  for  this  deed  by 
die  obligee,  he  (th^  ftrajjger)  may  plead  this  bailment  and  condition^ 
2nd  pray  gamijhment  againft  the  obligor,  to  acknowledge  whether  the 
con£tion  be  terformed^  or  not ;  for  he  is  party  to  the  bailment,  but 
not  to  the  Gced  5  and  upon  the  garnilhment,  the  trial  of  perform- 
ance, or  not,  ihall  be  between  the  obligor  and  obligee.     Jenk.  i66. 

pL  20.         cites  S^H.  6.  28. — ^43  Ed.  3.  27. ^4.  Ed.  2. — Fitz. 

Debt,  167. 

2.  A.  delivers  a  deed  to^  B.  to  deliver  as  his  deed  to  C.  C.  *^?;'^*'  > 
refufes  to  accept  it  \  B.  leaves  it,  C.  however  fues  upon  it  and  has 
judgment.    And.  4.    Taw  v.  Bury. Dy.    167.  pi.   14.  S.  C. 

—5  Rep.  119.  b,  fays,  by  the  refufal,  the  delivery  has  loft  its 
force,  and  non  elb  fachim  may  be  pleaded.——!  Salk.  307.  S.  C. 
cited. 

3.  In  debt  on  hond^  defendant  pleads,  that  he  delivered  it  as  an  Cro.  £1. 
4^roWy  &  hoc  paratus  eft  verificare.     It  is  not  good,  for  he  ought  ^^4-  wu- 
to  ihew  to  whom  he  delivered  ir,  and  alfo  to  conclude  his  plea,  and  (i'^/„^l^^ 

Vol,  Kill.  D  Wni  Mo.  64.*. 
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S.  c.  r/the  JlJint  nient  fon  fait.    Vcnr.  q.     Anonymus.— Vent.  210.     Ward 

party  himfelf,he  cannot  plead non  eft  faftnraifor  it  is  his  deed  aborigine.  Mo.  64.1.— -Jcnk.  3«7» 
pi.  50.  cites  M.  14  Jac.  Alhfield  v.  Wrens  ford.— **D.  34.  b.  pi.  25. Cro.  El.  835.  Hawk- 
Hand  V.  Garchell  coiura.-»-He  onght  to  conclude  tp  the  cotmiry.  i  Salk.  274*  Watts  v.  RofweU. 
Cio.  El.  520.    Whiddon'* Cafe ^'oy  6.  S.  C— — ibid.  50.  JT  P. 


JO  3.)    Efcrow.     Relation  thereof  to  what  Time, 

i.  T  F  I  make  a  deed  and  deliver  the  fame  unto  J.  S.  a  Jl ranger 

*    *■-  as  an  efcrowl,  to  ktep  until  fuch  a  day^  &c,  upon  condition, 

that  if  before  that  day  B.  he  to  whom  the  efcrowl  is  m^dc,  fhi.Il  pay 

to  me  10  L  or  fhall  give  me  a  horfe,  or  infeo.^r'  me  of  the  manor 

of  Dale,  or  fhall  perform  any  other  condition,  then  y.  S.  Jhall  de-^ 

4iver  this  efcrcwl  unto  B.  as  my  deed\  in  this  cafe,  if  J.   S.  deliver 

the  fame' unto  B.  as  my  deed,  before  the  conditions  or  condition  per^ 

formed^  it  is  not  my  dtcd  Jlmpliciter.     But  if  the  conditions  or  con- 

dition  be  performed,  ancl  the  efcrowl,  delivered  by  J.  S.  after  the 

f    ^O   J  condition  performed  be  as  my  deed,  then  it  is  my  deed,  and  fhall  bind 

me;,  and  at  the  time  of  this  delivery  then  begins  it  to  be  my  deed> 

and  fhall  not  have  relation  unto  the  firft  delivery.     But  quxre^jf 

it  fhall  have  relation  unto  the  time  of  the  condition  or  conditions 

performed.     But  it  feemeth  not.     Perk.  S.  138.  cites  9  H.  6.  37. 

xo  H.  6.  25.  41  Ed.  3.  29. 


(P)  Date.     [NeceJJary  or  not  and  what  isfufficient^ 

Adnttis       [i.   T  F  a  deed  has  not  any  date  of  day  or  place^"  yet  it  is  good.    20 
not  effcniui  1  £^       j^     Perkins  S.  120.  20  H.  6.  44.  b.] 

to  a  deed.  •  ~'         J 

PerTirrel  Juft.  Cart.  153.  cites  Perk.  fo.  25.  b.  2  Rep.  5.  *  Goddard's  cafe.  PL  C.  zjx.b* 

A  deed  is  good  without  any  dnte,  by  tlic  delivery  of  the  fame.  ^  Per  Doderidge  Tuft.  3  Bulf. 
312.  and  a$reed.-— — But  upon  thef  ftatute  of  iV«/wc«ff,  the  inrolment  miift  be  within  fix  monthf 
after  the  date. .  Per  Jones  Jult.  Ibid.  313.  *  S.  C.  cited  arg.  5  Mod.  284. 

For  the  [2.  And  in  fuch  cafe  a  day  and  place  may  be  averred  of  the  dc- 

t^'^l)  Jivery.     Perkins  S.  I20.]        ■ 

Hob.  148.         3.  A  deed  is  good   though  it  has  no  date.     Kelw.  34.  b. 

Per  Ho-  Noy  21. — 2  Rol.  R.  274.  arg'. PL  C.  231.  b.  in  cafe  of  Wil- 

day'of  oicT  ^^^"^5  v.  Berkley,  fays  it  is  the  fame  in  cafe  of  letters  patent. 

dtitiftty  is  the  day  of  the  date,  though  no  day  is  fet  forth,     i  Salk.  76.  pi.  18.    Armit  v.  Breame* 

4.  Bond  was  given  March  25,  and  releafe  of  all  demands,  dated 
2Jth^  but  altered  to  the  i^thy  before  execution,  to  avoid  releafing 
the  bond,  and  the  day  indorfed  was  the  24th  \  yet  this  upon  prim§ 
deliberatum  pleaded  was  adjudged  a  releafe  of  the  bond.  N.  B, 
I'he  releafe  ihould  have  been  till  the  day  of  the  date.    D.  307. 

dI.  6t7. 

'  ♦  5.  The 
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5.  The  date  of  the  deed  many  times  antiquity  Omitted,  and  the 
reafon  was,  for  that  the  limitation  of  prefer iption,  or  time  of  me- 
mory, did  often  in  procefs  of  time  change,  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  ofpre^ 
fcription  was  not  pleadable^  and  therefore  they  made  their  deeds 
witiiout  date,  to  the  end  they  might  alledge  them  within  the  time 
ofprefcription.  And  the  date  of  the  deed  was  commonly  added  in 
the  reign  of  E,  2,  and  E.  3.  and  fo  ever  fmce.     Co.  Lit.  6.  a. 

6.  A  deed  was  dated  anno  domini   11671,  and  yet  held  good.   Adate/i»- 

6  Mod.  45.  in  cafe  of  Ford  v.  Lord  Gray. an  impoftble  date  (,;f^fj',? 

is  no  date,  and  the  plaintiff  muft  declare  of  the  time  of  making*  ibeL»g, 

2  Salk.  463.  Cromwell  v.  Grunfden.  but  the  year 

of  the  Lonl, 

and  the  day  of  the  month  bcinj  well,  is  fufiicient.    Cro.  J.  16  r.    Dobfon  v.  Kcyes. —So 

where  the  ytar  of  the  lord  was  impuOibley  aiiU  the  year  of  the  king  was  right.      8  Mod.  45, 
Fonl  V.  Lord  Gey. 

In  wills  the    eeehjiapical  Ltw  takrs  notice  only  of  the  anno  (domini,  but   the   common  Ijw 
ofanooresis.    PerDoderidge.  J.  Lat.  11. 

7.  The  date  of  a  deed  was   1 701,  (without  anno  domini)  and  A  deed 
JVillielmi  tertii  nunt  regis  jlnglia^  &c,  domini  tertio  (without  anno  g^c^J,  ^ 
regni)  and  yet  held  good,  for  it  is  implicitly  in  the  deed*     2  Salk*  78.  withouc 
658.    Holman  v.  Borough.  faying 

more,  as 
i47S.or  1578.  was  held  a  voXl  date,  becaufe  the  yecrs  weie  not  well  alledged*    Br.  Fails,  pL 
74.  cites  21  £•  4.  38. 


(P  2)     Dates.     Conflrudion  thereof*  [  3^  ] 

I.  f  F  a  next  avoidance  of  a  chutch  be  granted  unto  B*  by  deed 
^  bearing  date  the  jirji  day  of  May  in  the  5  H.  7*  and  the  fame 
deed  \%firfi  delivered  as  a  deed  to  5.  the  fourth  Azy  of  May  the  fame 
year;  and  hy  another  deed  dated  the  fecond  of  May  in  the  iame  year, 
the  next  avoidance  o(  the  fame  church  is  granted  by  the  fame  grantor 
t}  C  and  the  fame  deed  is  delivered  as  the  deed  of  the  grantor  the 
third  day  of  May  in  the  fame  vear  j  in  this  cafe  the  laft  grantee 
(hall  have  the  next  avoidance  or  the  fame  church,  and  not  the  firft 
grantee  -,  and  yet  his  deed  did  bear  date  before  the  deed  of  the  fe- 
cond grantee :  but  it  is,  becaufe  a  deed  firfi  takes  effe^  by  its  dt'^ 
liveryy  l^c.  Perk.  S.  145. 

2.  A  datu  includes  the  day,  but  a  die  datus  excludes  the  day* 

a  Salk.  413.     Hath  v.  Afh. 3  Lev.  439.  S.  C. Roll.  R. 

387.  (a)  Bacon  v.  Waller.     Per  Croke  and  Haughton,  that  a  f"^  3  K«lf. 
daiu,  and  a  die  datus,  is  all  one,  and  judgment  accordingly.——  ^  4-  S.    . 
This  difFerence  is  good  where  it  is  in  a  cafe  where  an  interejl  is  to, 
hi  C9nveyed  from  one  to  another,  as  in  cafe  of  a  (b)  leafe  for  years,  fyj  cro.  ]• 
&c.    But  in  matters  ef  account  only^  where  no  intereft  is  to  be  pafled,  647.  Sca- 
as  if  A.  is  to  be  accountable  to  B.  and  the  deed  expreffes  it  to  be  p  5®  ^' 
done  a  die  datus,  or  a  datu,  it  is  all  one.     Per  tot.  Cur.  Bulf.  177.  Held  good 
Anonymus.*— •Inhere  is  no  difference  between  the  date  of  a  deed  in  an  ej.a. 

D  2  and  ;j«"tj«afe. 

Cro.  J.  135. 
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Oiborn  ▼.     and  the  makiag  of  it ;  for  the  making  is  the  ddii^ery,  notwithftand- 

HahVnr  ^"g  ^  ^'^*-  4^-  ''•  ^^^  ^^^^  ^^'  J"ft-  *^  Sir  Barth.  Shower  faid, 

y^»«  6CVJ9-  that  it  was  held  by^all  the  court  of  Common  Pleas,  (c)  to  hMfrum 

/•rtt  m-  the  datey  or  from  ihe  makingy  is  all  one.     Cumb.  399.     HicKS  v. 

cUxiesthc  Harvev. 

day,  ana  an    "a^^/* 

eje^ment  may  be  alledged  the  Came  day.    Cro.  J.  15S.    LueU'm  ▼•  Williams. 

PoAVy  ofjnJwsMU  was  that  the  defendant  undertoolc  to  pay  tlie  pUintiif  roo  I.  if  Sir  Robert 
Howat'd  did  tivt  a  ttoelvtmadb  from  the  day  of  the  date  of  the  policy,  being  the  third  of  December 
X697,  and  he  died  the  third  of  December  169^,  and  Holt  dire6led  the  jtiry  to  find  for  the  pUintift 
And  he  faid,  if  a  man  bom  on  the  third  of  December,  die  the  fecond  of  December  twenty  yean 
after,  making  a  vrill  on  that  day,  it  would  be  a  good  will.  la  Mod.  256.  Fanfliaw  v«  Hairis. 
(e)  Cro.  J.  647.    Scayage  v.  Foiter. 

Per  Dodc-  3,  The  day  of  the  deiivery  of  a  deed  is  the  day  of  the  date, 

1  Bul(^  i^  though  there  is  no  date  fct  forth  ;  if  a  deed  bear  date  at  one  day, 

D.  307.  pU  and  be  delivered  at  another,  it  was  really  dated  when  delivered, 

6«.  5Rep.i.  though   the   claufe    of  gerens   dai.   b^  otherwife.     i    Salk.  76. 

clie.^*^*      *  Armitt  V.  Bream.— Brownl.  30,  31.  S.  P. But  every  grant 

*  6  Mod.  '  h  ^^C9rd  has  relation  to  the  day  of  the  date  fpeciiied  in  the  record, 

S44.  s.  a  and  not  to  the  time  of  the  delivery.     PL  C.  491.  b.     Ludfordiv. 

^.  mull  be 

undei  ftood  of  an  expreiJB  date,  buC  (ft^'jtf  d^.  may  be  the  delivery,    a  Salk.  463.    Cromwell  ^. 

Grii^ifden. 


[32] 


(P  3.)  Pleading  of  Dates. 

I.  T  F  A.  be  bdund  in  a  recognizance  to  B,  and  B.  grants  unto  A* 
*  by  his  deed  indented,  bearing  date  before  the  recognizance. 
That  if  jf.  ttrform  certain  conditions  contained  in  the  fame  inden- 
tures, that^^^ff  the  recognixance  Jhall  be  of  no  force  ^  in  this  cafe  it  bc- 
hoveth  A.  to  take  advantage  of  this  deed,  bj  averring  the  delivery 
of  the  fame  deed  after  the  recognizance  entred  into.  Perk.  S.  147. 
<Utts6  7.9  Aff.  p.  47. 

OL  If  the  defeazance  of  a  recognizance  be  dated  beforcy  if  in  this  cafe 
any  ufe  be  to  be  made  of  it,  it  muft  be  averred  to  be  delivered  at  or 
after  the  time  of  the  recognizance  entred  into.     Heath's  Max.  37. 
cites  Perk.  S.  147. 
*  3«  A  bond  bears  date  at  S.  in  the  county  of  S.  and  a^ion  is  brought 

in  eonu  W,  the  plaintifF  ought  to  furmife  that  the  firji  delivery  was 
made  at  B»  in  the  county  offK  where  the  writ  is  brought.  Ut  dic- 
tum fuil;    Quaere.    Br.  Paits,  pi.  35.    cites  Z2  H.  0.  57. 

4.  In  aflife  the  defendant  pleaded  a  releafe^  bearing  date  at  A* 
the  plaintiff  jajsy  that  tempore  confeflionis  he  was  imprijoned  at 
Bm  and  the  defendant  fays^  that  after  the  Imprlfonment  the  plaln^ 
tiff  delivered  to  blm  this  releafe  at  C  when  he  was  at  large  \  and 
becauie  be  had  departed. from  the  place  where  the  releafe  bears  date, 
the  affife  was  awarded.  Quod  nota.  Br.  Faits,  pi.  46.  cites 
1H.C.3. 
Vijo  Perk.  5,  Note,  per  Cot^more,  if  I  deliver  an  acquittance  to  J,  N.  the 
vii^Br.      /*'^  of  May^  dated  the  iame  day,  and  afte}'wards  J.  iV.  aetivers  me 

oL  bond 
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m  ImiJ  hearing  date  thejirji  iff  May ^  and  in  debt  i\pon  the  bond  J.  N,  Fait8,pl.4S. 
pleads  the  acquittance,  it  is  a  good  replication,  that  after  the  dc-  o^wi***^* 

!•  r  L-  '^^         ^i_'      \^^       '  J  1-  J  8.  Where  a 

Jivery  of  this  acquittance  this  obhgation  was  denvered  to  me.     i  confirma- 
H.  &•  4.     But  18  H.  6.  8  H.  6.  5  H.  7.  are  contrary,  and  •  that  tion  dc- 
thc  plalntifFihatl  count  upon  zprimo  deliheratum  in  his  county  and  ^*^"'*^^ 
not  contic  in  with  it  in  his  replication,  for  then  there  is  a  departure,  bore  date 
v/z.  he  fliall  count  that  the  bond  bearing  date  a  week  before  the  before  it.-^ 
delivery,  was  delivered  to  hint  the  Zth  rf  May  after^  quod  nota,  "Tr^f  *  f 
fcilicct,  quod  idem  def,  per  fcriptum   fuum  obligatorium  gerens  are^^L 
dat.  prime  die  Mait,  &c.  et  primo  deliberat.  to  the  plaintiiFo<3avo  ^vKe.  Br. 
die  Mail,  &c.  concefQflet  fe  teneri,  &c.  and  then  the  acquittance  Faits,pl.6o. 
bearing  date  the  fixth  dav  of  May  {hall  be  no  bar  to  the  obligation  *^Br.  ptits 
bearing  date  the  firft  of  May,  which  was  not  delivered  till  the  8th  Pi.  xoi.  5 

of  May.  Nota.  Br.  Obligation,  pi.  40. -Vide  Br.  Faits,  pi.  47.  ^"  7- «? — 

cites  I  H.  6.  4.  Jg  ^X  I. 

6,  Trefpafs  was  laid  tht  fr/f  ofjunc^  the  Defendant  pleads  a  re-* 
Uafe  until  the  ^Oth  of  May  (which  was  the  day  of  the  date)  ahfque 
bee  quod  caufa  aSitonis  accrevit  poft  confeSlionem  fcripti :  this  is 
naught,  becaufe  the  dies  datus  excludes  &e  day  of  the  date.  And 
the  traverfe  ought  to  be  abfque  hocj  that  he  was  guilty  after  the 
2qtb  of  May,  which  is  the  day  next  before  the  dav  of  the  date» 
Pafch.     5  W.  &  M.  B.  R.  L.  P.  R.  393. 

7*  If  a  deed  bear  date  before  time  ofnumory^  it  is  not  pleadable,  if 
it  be  not  upon  record,  but  the  party  may  well  give  fuch  deed  in    "^ 
evidence;    Perk.  S.  12a 

8^  In  an  adion  brought  by  a  feme  fole  upon  an  obligation,  if 
the  releafe  of  one  who  was  her  hufband  be  pleaded,  &c.  the  woman 
may  fay,  that  at  the  time  of  the  delivery  of  the  releafe  he  was  not 
her  hufband,  &c.  andthe^vry  (hall  be  charged  to  enquire  of  the  time 
of  the  delivery^  and  not  of  the  date^  notviathftandtng  that  the  woman 
in  her  plea  dodi  not  make  proteftation  of  the  date,  &C..  And  it  is 
to  be  known,  that  he  who  pleads  a  deed^  and  he  ^g^inft  whom  a 
deed  is  pleaded,  may  vary  from  the  date  of  the  deed  in  (he  time  of 
Ae  delivery.     Perk.  S.  146. 

9.  Debt  was  brought  on  bond  conditioned  to  perform,  covenants  in 
en  indenture  bearing  even  date  with  the  bond,  (but  neither  bond  or 
indenture  had  any  date).  Per  Cur.  they  ought  to  have  averred  a 
date  of  the  bond,  and  alfo  that  the  ingentures  bore  d^e  th.e  (aine 
with  the  obligation.     Noy  21.    Anonymus. 

10.  A  deed  poll  was  pleaded  thus :  (£t  quoad  diem  &  menfem 
fine  datu)  fed  geren.  datum  in  eodem  anno  1638.  The  deed  was  to 
all  chriftian  people,  &c.  and  concluded  thus :  in  witnefs  whereof  the 
parties  to  thefe  prefent  indentures  their  hands  andfeals  interchange-- 

ably  havefet  the  day  and  year  firft  above  written^  1 638.  But  there  was  [33] 
no  day  or  year  named  throughout  the  ^hole  deJd,     But  no  objedHon 
was  made  to  it.     Vide  Caith«  340.     Ward  v.  Eyerard. 

11.  Plea  of  payment  of  a  bond  fach  a  ^^.y  poft  datum  conditionis^ 
IS  well  enoueh,  and  fhall  be  intended  poft  datum  obligationis ;  for 
the  bond  and  condition  are  but  one  deed,  and  the  date  of  the  one 
is  the  date  of  the  other,     Cro.  E.  732.     Forth  v.  Harrifon. 

D  3  12.  When 


33  iFaitial  [or  Deeds.] 

12.  When  a  man  declares  that  he  -leafed  by  indenture  of  fuch  a 
date,  it  fliall  always  be  intended  to  be  delivered  at  the  fame  time 
whereon  it  bore  date,  if  it  be  not  (hewn  with  a  frimo  deliberate  at 

»Rep.  4.  b.  another  day ;  and  he  that  pleads  a  deed  of  fuch  a  date,  cannot  by 

But  if  the  replication,  or  other  pleading,  maintain  it  to  be  delivered  at  another 

iakeiifthe  time,  for  it  would  be  a  departure.     Cro.  £..-773.     rlall  v.  i/en- 

party  may  beigh  &  al. cites  5  H.  7.  26.     D.  167,  221. Cro.  E.  890. 

tntlsVrk  S.  F. But  wheii  it  is  faid,  he  demifed  May  ift,  by  indenture 

ploa  plead,  dated  March  25th,  it  is  neceffary  to  be  intended,  that  it  was  not 

that  Ay  V«,£/  deliver^  the  fame  day  it  bore  date,  but  upon  the  day  of  the  demile, 

jZ'7d^!  as  it  is  alledged.     Cro.  E.  890.     Houfe  v.  Laxton. 

^t  prima  delitfrnt.  other  i\ay  the  party  granted,  or  become  boiind,  &c.  and  fo  are  D.  307.  a.  315. 
lU  Cro.  E.  773,  890.  5  H.  7.  a7.  a.  to  be  taken  upon  this  difference.  3  Lev.  34?,  349.  Store 
V.  Bale* 

13.  Averment  of  primo  deliberatum  ought  not  to  be  received 
ag^nft  a  deed  inrolled ;  for  by  the  fame  reafon  that  that  might  be 
averred,  nunquam  deliberatum  may ;  and  fo  upon  the  matter  non 
eft  faSum.  3  Le.  176,  Holland  v.  Bonis  alias  Baines,— — Savil 
91.  Holland  v.  Downes,  S.  C.  contra.  And  the  court  were  of 
opinion,  that  granger  Jhall  not  be  ejjopped^  by  the  inrolment,  but 
the  parties  fliall  be  bound  by  it.  For  though  the  inrolment  is  re- 
puted to  be  of  the  record,  yet  it  is  not  a  record  created  by  any  ju- 
dicial a£l:.  For  it  is  not  like  to  a  recognizance'^  and  in  all  recog- 
nizances nul  tiel  record  is  a  plea.  The  fealing  and  delivery  is  the 
force  of  fuch  deeds,  as  deeds  of  bargain  and  fale,  &c*  and  not  the 
inrolment.  But  in  cafes  of  recognizances,  there  they  take  their 
force  and  efFed  by  inrolment,  and  the  conufance  only,  and  not  by 
tjie  delivery ;  and  therefore  the  time  of  delivery  may  well  enough 
be  denied,  which  is  but  matter  of  h&  \  but  the  conufance  before 
the  judge  is  matter  of  record,  and  by  that  the  debt  is  created.  But 
bonds,  mdentures,  and  deeds  of  feoft'ment  take  their  force  by  the 
delivery ;  fo  there  is  a  perfe<Sl  zQi  before  thtf  conufimce  is  taken,  and 
before  any  inrolment;  and  judgment  was  given  accordingly. 

Fitzh.  Re-        14.  Though  a  man  may  plead  that  a  deed  was  delivered  after  the 

Perk.  S.  ^^y  ^^  *^  ^*'^?  y^^  ^^  cannot  plead  that  it  was  delivered  before  the  day 
146,  'i4'9.  of  the  date,  Vicie  Br.  Faits,  pi.  28.  cites  8  H,  6. 6. — pi.  94.  12  H.  6. 
For  every     g. — Vide  tameii  Br.  Faits,  pi.  90.  cites  1 1  H.  6. 48.  to  the  contrary  • 

deed,  which 

hath  a  dace,  (hall  be  intended  to  be  written  the  day  of  the  date,  but  it  is  no  deed  before  the  delivety, 

and  a  deed  cannot  be  delivered  to  take  eifedl  as  a  deed,  before  it  he  written. 

j^fur  tU  df livery  of  a  bond,  and  btfvt  tht  datfj  the  oblige  died  intedatey  yet  judgment  was  given 
for  the  adminiftracor.    3  Lev.  X(.>o.    Penton  v.  GoddartI, 

Debt  on  15,  If  A.  declares  on  a  bond  as  bearing  date  the  fixth  of  May,  he 

bond  dated    cannpt  on  non  eft  fadum  give  in  evidence  a  bend  bearing  date  at  an^ 

l^'^i  if  *^*^'" ^^h  ^^^  ^^  '"^y  8'^*^ '"  evidence  a  bond  that  bears  date  the  6di 
^/»».  upon  of  May  though  it  was  delivered  at  another  da^,  2  Salk,  463.  in  cafe 
»« *fi  of  Cromwell  v,  Grunfden  \  and  Holt  Ch.  tuft,  denied  tfie  cafe  in 

&.the  2  Cro,  136. 

jury  found  a  bond  dated  15  Novemb.  23  (25)  Eliz.  hut  fhtfealedtUI  18  KwenA.  i6  EUx*  Refohcd 
that  the  verdi<5t  was  found  for  the  plaintiff;  for  the  iffue  non  eft  fadhim  bt\Ti% generally plcaded.\\. 
appears  to  be  his  deed  ;  but  it  was  faid,  that  perad venture  \>^  fbtdal pleadings  tiie  defendant  niigl»l 
bavc  help ca  birpfcif.    Cro.  J.  136.    X^aac  v.  f  Iwd^U,       ■     ^^       ^        • 

j6.  I)eda^ 


ifaitjl  [or  Deeds.]  '         34 

i6.  Diclaration^  that  the  defendant  the  eighth  of  September  16891 

per  feriptum  fuum  obligatorium  concejjst  fe  tewrij  &c.  to  the  plain- 

dff)  and  upon  oyer  the  bond  bore  date  the  eighth  of  Septemi;er 

1699,  and  tor  the  variance  a  demurrer.     And  it  was  urged,  that 

fince  the  plaintiff  varied  the  lien  from  the  date  of  the  bond,  he 

ought  to  (hew  when  it  was  firft  delivered ;  and  the  righc  way  had 

been  to  declare  upon  the  bond  with  the  date  it  hore^  and  then  to  fay 

primo  deliberate  at  fuch  a  time,  and  at  this  rate  one  might  declare 

upon  a  bond  after  the  a£lion  brought.     But  per  Cur.  fmce  it  is  faid, 

Utiztfuch  a  day  conctjjit  fe  tenerij  it  is  well,  for  that  could  not  be 

without  it  were  then  delivered,  Jud.  pro  Quec    12  Mod.    6$ I* 

Lane  v.  Green. 

17.  There  is  a  difference  between  declaring  on  a  deed,  and  de- 
claring of  a  deed\  as  fuppofe  in  trefpafs  for  cancelling  a  deed  by 
the  defendant,  made  bv  the  defendant  to  the  plaintiff;  in  the  firlt 
cafe  the  date  muft  bey?/y^rri,but  in  the  other  it  need  not,  for  here 
it  is  orly  a  defcription  of  the  deed.  Holt's  Rep.  455, 456.  Norris 
V.  Ware. 

18.  If  a  deed  has  no  date,  or  an  itnpoffible  date,  you  may  declare  pi.  t,   in 
that  the  defendant  by  his  deed  on  fuch  a  day  and  year  did  fo  and  »  ^^cU- 
fo,  and  upon  oyer  there  will  be  no  variance  ;  but  if  you  fay,  that  {^'^''^j^^^Js 
by  his  deed  of  fuch  a  date,  or  bearing  date  fo  and  fo,  and  upon  dot,  prima  dif 
oyer  the  deed  has  no  date,  or  an  inipoflible  one,  it  will  be  a  va^  7"^"*  '"^ 
riance.     Per  Holt.     Farr.  38.     Anonymus.  cw/JrL- 

^f  16749  whereas  there  is  no  fuch  a  date  And  it  is  a  void  date,  and  the  plainclif  may  atledf,e  the  deed 
xtudc  when  he  will  ;  and  though  by  the  pryfcrt  Li:  in  cur.  •  he  has  confined  him  Tel  f,  yet  the  cujas 
datui  (hall  bo  undr flood  of  the  d.livtt  v,  and  not  the  date.  Cujus  diUui  (hall  he  thtgivut^  of  winch  nuas^ 
{^r.  If  it  had  been  jf^rcA*  WLrf',  it  m'ght  have  been  otherwife,  but  here  it  is  good  enough;  and 
judgment  accordingly.  i».  Motl.  193.  Cromwell  ?.  Grunfdalc— 5  Mod.  285.  S.  C.  but  adjor- 
B^ur«— — Comb.  47^.  S.  C.  adjudged.— 2  Salk.463.  S.  C.        •  iz  Mod.  205.  Pullea  v.  Benfoo* 


(QJ     Day. 

[l.  T  F  a  deed  bears  date  at  a  day,  where  it  appears  there  is  no  fuch 
^day^  yet  the  deed  is  good,     20  £•  4.  i.  j 
fi.  And  he    may   count   of  primo   deliberatum   at  another  day.  For  the 

-»T  TT    4,1  plcadinjcf 

%l  J!-.  4.  I.J  vide  (P  3.) 

Br.  Faits,  pi.  28.  cites  8  H.  6.  6.    3  Lev.  348.    Stoue  v.  Balo 

[3.  If  a  deed  be  dated  8  December^  without  mention  of  the  year  of 
the  iingj  or  of  God,  it  is  a  void  date,  and  the  plaintiff  may  count  of 
a  delivery  of  it  at  any  other  day.     21  £.4.  38.  b.] 

[4.  So  if  z  deed  be  dated  Sth  day  of  December  j  78,  and  doth  not 
fiy'iifit  he  the  year  of  Gody  or  of  the  king^  it  is  a  void  date,  and  the 
piaintifF  may  count  of  the  delivery  of  it  at  anv  other  day,     21  £.  4* 
38.  b.J 
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(R)  Place,     [jin J  Pleadings.] 

bringTr/  w  C^*  1  ^  *  ^^^  hcsLTS  date  at  a  place^  and  there  is  nojuch  place  in 
c.  B.  upoo  England^  yet  the  deed  is  good  and  fuable,  and  mall  be  taken 

an  obliga-  according  to  where  the  plaintiff  counts.  20  E.  4.  i.  Contra 
tianbcarioB  Pcrkins,  f.  120.    Becaufe  he  cannot  vary  from  the  date.] 

date  at  ^p-.  ^  /  j 

wt'ci,  the  plaintiff  (hall  take  nothing  hy  his  writi  becaufe  be  cannot  vary  from  the  place  dated  ii^ 
the  obligation,  and  the  Common  Pleas  haxh  tut  jurifd^Sim  then.  But  when  a  deed  is  pleaded  bear- 
ing date  at  fuch  a  place  where  the  court  hath  not  jurifdi^on,  if  the  deed  be  not  aofwerable,  th« 
plea  is  good  enough.    Perk.  f.  lax.  o^tes  a  £•  3.  Oblig. 

[2.  If  a  deed  bears  date  at  C.  in  L.  and  there  is  not  any  fuch  viU 
as  Z.  yet  the  obligation  is  good.     3'H.  4.  4.  b.] 

[3.  If  a  deed  bears  date  out  of  the  reabn^  it  is  good.  .  20  E.  4. 1. 
Contra  DoS.  &  Stud.  62. 11  H.  7.  16.  Perkins, T.  I2i.  Contra4i 
£.  3.  29.  b.  20  H.  6.  28.  b,] 

[4.  It  feems  if  an  a&ion '  be  brought  upon  fuch  a  deed,  if  he 
aivers  that  the  place  mentioned  in  the  deed  is  in  any  place  in  England^ 
the  a&i«n  will  lie,  for  it  i$  not  traverfable ;  but  if  it  be  not 
alledged,  but  appears  that  it  is  dated  beyond  fea,  it  is  otherwife, 
and  fo  the  books  may  be  reconciled  j  for  then  it  cannot  be 
tried.] 

[5.  48  E.  3.  A  deed  was  d^ted  in  H,  which  in  truth  was  in 
Normandy  \  hut  in  debt  upon  it,  //  was  fuppofed  in  Kenty  and  in  the 
other  traverfed  that  there  was  not  any  H.  m  Kent,  and  the  other 
imparled.    48  E.  3.  3.  b.]  ^ 

[6.  If  an  obligation  be  dated  at  C  in  London^  and  there  is  not 
any  fuch  place  in  London^  but  in  another  county<^  in  an  a^on  upon 
it,  one  may  alledge  C.  to  be  in  London.     3  H.  4.  5.] 

[7.  If  a  deed  be  dated  apud  manjionem  meam^  it  is  good«    48. 
E.  3.  3.  b.] 
Perk,  f.^  ("8.  So  if  it  be  dated  at  H.  in  fuch  county^  and  if  H.  he  not 

tiwtit'ir'     ?'^  ^^^  hamlet^  nor  in  any  of  them.     48  E.  3.  3.  b.  Dubitatur.] 

faid,  that  this  is  a  void  deed  for  the  party,  who  ufeth  the  deed  from  the  place  dated  within  the 
fame  deed. 

r*  ■'^— -^  [9.  If  a  deed  be  made  out  of  the  realnij  yet  if  it  has  not  any  date^^ 
*  F»>io  ^S.^  ♦  aiS^ioh  may  be  brought  htre^  fuppojing  it  to  be  made  in  any  place' 
V  ~^'  -'  in  Engtahdj  which  is  not  traverfable.  20  H.  6.  44.  b.] 
Br.Faits,  10,  iV  ^^  rnay  plead  a  deed  to  be  delivered  at  another  day 
r|  n-  **  than  it  bears*  date  upon,  but  not  to  be  delivered  at  another  place 
Perk."*  ^"  **  comprifed  in  the  deed.  Br.  Faits,  pi.  28.  cites  8  H.  6.  6. 
150.  II.  He  ivhp  pleads  a  dtcdfiall  not  vary  from  the  place  where 

it  bears  date ;  but  he  againjl  whom  a  deed  is  pleaded  may  Cay^  that 
it  was  made  by  durefs  of  imprifonment  at  another  placcy  and  m  ano- 
ther countv  than  it  beareth  date.     Perk.  f.  151. 

12.  jfnJ  therefore^  if  in  quare  ejecit  infra  terminum,  or  tcrmi- 
num  qui  prsteriit,  or  in'  formedon,  &c.  the  tenant  pleadcth  the. 
releafe  of  the  demandant  bearing  date  at  Dale^  &c.  and  the  dc- 

*  '  mandant 
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mandant  &7S,  that  he  was  taken  by  the  tenant  at  Dale  in  an»tlir 
f$witf  and  then  taas  imprifined  by  him,  until  he  modi  the  deed 
unto  him  >  this  is  a  good  plea,  and  the  matter  {hall  be  tried  where 
the  imprifonment  was  alledeed,  ^c.  and  fo  a  man  may  vary  from 
the  place  which  is  compriled  in  the  dee4  \  becaufe  when  a  man 
maketh  a  deed  by  imprifonment,  he  to  whom  the  deed  is  made, 
may  put  in  the  deed  what  date  he  will.  Perk.  f.  152,  cites  8  £. 
3.  3.  22  E.  3.  1 6-   Vifiie  7, 

13.  An  Qblig;ation  pr  other  dee4  may  be  made  by  abbot  und  ^th-  V  ^51 
vent  out  (f  their  fnonaftery^  for  all  ^he  mpnks  may  be  in  anodier  ^  ^  -* 
place,  {0  that  if  the  deed  fay,  datum  apud  London^  without  fpeaking 
de  dom  eapitulari^  fuchi  a  deed  is  good  enough,  although  that  their 
monaftery  were  at  Kingfton,  &c.  But  if  their  deed  hy  datum  in 
duM  capitularij  this  pafinot  ke  but  where  the  chapter  is,  &c«  Perk^ 
(•  153.  cites  9  £.  i^  40. 


(R  2.)  Ayoidedjj  how,  or  where  it  remains  good. 

I*  TF  a  deed  be  delivered  to  the  party  himiislf  ta  be  cancelled^ 
^  yet  if  it  he  not  cancelled,  and  the  other  gets  it  again^  it  re- 
mains a  good  deed.    Cro.  £1.  483.  in  the  cafe  of  Crofs  v.  Powell^ 


(S)  What  Ad  or  Thing  at  the  making  of  a  Deed 
will  make  the  Deed  void.     [Falfe  Reading]. 

[i.  TF  I  am  a  man  not  lettered^  and  I  deliver  a  writing,  which  Andatii>:. 

-*-  is  read  to  me  contrary  to  that  which  is  acknowledged  in  ^^^ne^t  lies 

the  dcpd,  it  is  not  a  good  deed.     9  H.  6.  59.  b.  lO  H,  6.  10.]        feiVe^J^d- 

ing,    Sid.  312.  K.  v.  Skerret,  &c. 

But  if  7  cm  rtad^  fuch  falfe  reading  wiU  not  be  relieved,  for  it  is  my  own  folly.  Skin.  159, 
Ammyinu?,  pi.  6. 

If  a  deed  be  read  otbrrwife  than  it  is,  and  thereupon  the  party  executes  it,  it  is  not  a  good  deed, 
iftheperfon  be  ifihtratem  »  Rep.  9.  Thoroughgootl  v.  Cole.— ^And.  129.  S.  C— r-Mo.  148, 
S.  C-       ■■Whether  the  party  h  literate  or  illiterate  ii  nil  one.     Kelw.  70.  b.  pi.  6,  Mic.  41  H.  7. 

II  Rep.  17.  b.  in  Pigot's  cafe.    ^Job.  216.  in  the  cafe  of  Needier  v.  Btihop  of  Winchcfler. 

^  where  a  Uierati  perfm  became  oliail,  and  A  deed  was  read  falfly  to  him»  he  .was  not  bound  by 
it.    12  Rep.  89.  Shulter's  cafe. 

Sid  if  a  pcrfon  illiterate  feal  and  deliver  a  fl-.edy  and  Joes  not  afl  to  krve  it  rtai  to  bin),  he  (hall 
never  plead  iUitenititre  after ;  but  if  it  be  read  to  him  in  other  form  he  ihall  plead  it  after.  Per 
Anderfon  Ch.  J.  Mo.  184.  pi.  326. 

[2.  \{  agreement  be  to  releafe  20  A  and  the  other  makes  a  general  n  Rep.  28, 
reliafi^  and  he  being  not  lettered  delivers  it  by  agreement  as  a  re-  ^^^^^^^ 
Icafe  for  20 1.  only,  this  deed  is  void.     47  E.  3.  3.  b.  17.] 

[3.  If  agreement  be  to  releafe  all  trefpajfes^  and  in  the  deed  is 
put  releafe  of  landy  and  this  is  delivered  by  a  man  not  lettercdy 
a^  a  releafe  only  of  frcfpafs,  this  deed  is  void.  44.  £.  3.  23.  44 
AC  30.] 

9  [4«  S0 
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Aimd  [^  So'vfixeTt  there  is  n^  any  agrtinunt  to  make  any  releafei 

fillicr^e  ^  ^^  ^  ^'^^  ^^^""^  '*  another  not  Uttered^  and  prays  him  to  feal  a  dad^ 
l^tTianby  frying  ^^^^  it  Jhall  be  no  prejudice  to  him,  and  he  feals  it  without 
ibeperfua-  bearing  it  I  the  deed  is  a  good  deed,  becaufe  he  did  not  pray  to 
fCtt'    ^^  »^    44  Aff.  30.  44  E-  3'  ^3-  Dubitatur.] 

impofed  on  hifn,  telling  him  it  was  a  thing  of  another  nature,  and  tliat  it  would  not  damnify  him, 
was  fet  afide,  and  fo  was  the  judgment  obtained  upon  it»  and  the  execution-mooey  ordered  to 
be  repaid,  and  diptrpeiualirjmnftian.  _  Fin.  Rep.  i6i.  Jones  v.  Crawley  and  Woliton. 

[5.  If  a  man  for  great  age  cannot  fer  to  ready  and  feals  an  ob- 
ligation upon  £silfe  reading,  he  (hall  avoid  it*     3  H.  6.  52.   b* 
Mich,  g  Jac.  in  the  Star-Chamber,  Shuter^s  cafe   cited  1 1  Rep. 
r    ^7   1   *^*  r^^^^^^^»  though  he  was  lettered,  for  now  he  has  all  his  Intel- 

ligence  by  hearing.] 
3r.  F.iits,  [6.  If  a  deed  be  read  to  a  man  illiterate^  to  be  upon  condition^ 

pi*  37*         ivhere  it  is  without  condition^  it  is  not  his  deed.     9  H.  6.  59. 1 

I^  Urn  O*  2^« 

perBrooke. 

.,  „  r?.  If  a  deed  be  read  to  a  man  illiterate^  as  a  Fift  in  taiL  with  a 

b.  letter  of  attorney  ^  where  it  is  a  feoffment  infee^  it  is  void  in  all,  as 

well  in  the  ellate  as  in  the  letter  of  attorney  j  for  all  is  but  one 

deedy  and  by  the  livery  fecundum  formam  chartae,  nothing  pailes, 

the  deed  being  void.     30  E.  3.  31.  b.  Curia.] 
^i  Rep. 27.       [8-  If  an  obligation  be  read  to  a  man  illiterate,  that  he  binds 
b.  himfelfhy  it  in  5/.  where  it  is  100/.  it  is  void  in  all.     30  E.  3. 

31.  b.] 
XI  Rep.  27.       [9*  ^^  *  "^^'^  ^^^  lettered  will  make  a  feoffment^  and  upon  ene 
b.  parchment^  fcfr.  two  feoffments  are  contained^  and  only  one  is  read 

to  him,  yet  the  deed,  for  this  feoffment  which  is  read  to  him,  is 

good.-    30  E.  3.  32.] 
Br.  Faits,  [  I O.  If  three  difiin£l  obligations  are  written  upon  one  piece  ofparch^ 

pl.  37.  cites  nunt  and  one  of  them  only  is  read  to  the  obligee,  and  he  being  a  man 
<4H.8.25.  j^Q^  lettered  feals  and  delivers  the   deed,   this   is  good  for  that 

-which  was  read,  and  void  for  the  others.     1 1  Rep.  27.  b.  Piggot's 

cafe.] 


(T)  What  Aa  or  Thing  will  avoid  a  Deed.     Ra- 

fure,  [and  Pleadings]. 

Mo.  So.       [i,  ix  A  SURE  will  avoid  a  deed.     14H.  4.  18.] 

Ardenv.       **  T        -r        J 

Mitcbelt 

If  a  deed-poll  be  rafed  /«  a  place  mt  wtaitria!,  the  deed  is  not  fufpicious  for  focb  matter*  Perk. 
{•  124. 

^s  if  a  deed  of  fioffmotf  be  rafed  in  the  aMtlon  ofihe  name  of  tht  feafet^  or  if  the  deed  compnignd 
Mi  &  conctj^  and  conctgiii  rofiH,  the  deed  is  not  fufpicious  for  fuch  matter.    Perk.  L  124. 

But  otherwife  i»  it>  if  dedi  be  rafed,  for  the  word  dedi  comprehends  the  eff^dt  and  force  of  thft 
word  conceflli,  and  more  ;  for  dedi  in  a  detd  cf  feoffment  comprehends  in  it  a  %uarrcmty  a^ainA  the 
feo/fbrt  and  fo  doth  not  the  word  concefTi.    Perk./.' 124. 

^nd  nltl^9Uj[b  a  deed-poll  be  rafed  in  a  material  place,  as  in  the  namtof  ktpufm  of  the  grantor  or 
frautee,  if  it  appear  that  there  was  m  wriupf  tbert  befvt^  it  is  not  vxry  fufpicious.    Perk.  L 134. 

[1.  Rafure 
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[2.  Rafurc  of  the  condition  upon  thi  hack  of  an  obligation  will  It  will  not 
make  die  obligation  fufpicious.  41  E.  3.  10.  b.]  ^^  *' 

Fails,  p'.7.  S.  C. 
If  there  be  a  rafure  of  a  bond  indorfed  for  performance  of  covinants^  the  indeniure  proving  the 
bead  makes  Ic  good.     Mo.  lo.  pi.  37.  Anonymus  per  Hale  J. 

[3.  The  rafure  of  the  date  of  a  deed  will  avoid  the  deed,  becaufe  Br.  Falts, 
ferachenture  it  was  dated  out  of  the  realm.    4I  £.  3.  29.  b.  44  £•  P^*  n- 
3. 42.  b.  adjudged.]  -  i;^^tf; 

be  rafed  in  Che  place,  ic  is  very  fufpicious,  bec3r.feit  rnny  be  it  was  dated  ouf  of  the  realm.  Perk. 
!•  123.  cites  44  £.  3.  42. 

^hinuff  a/ureJ  tfte  tlute  of  a  bond  for  performance  of  covenants  from  8410^5;  per  Cur.  tbe 
rafure  is  in  z  pince  mt  materiaiy  and  ^ilfo  tends  to  the  aAvunt^gt  of  the  defendant  hinifelf  wlio  pleads 
it ;  and  if  the  indenture  had  been  void  by  it,  the  obligation  had  been  ftngle*  Le«  282.  Lord 
Darry  v.  Sliarp. 

[4.  But  m  this  cafe  if  the  pldintiS  avers^  that  it  was  dated  In  f    98   1 
London,  andjhews  a  defeasance  thereof'^  which  hears   date  there,  it  ^    „  . 
is  good  enough  ;  for  now  the  date  is  not  material.     41  E.  3.  29,  pi '  ^     * 
b.  rcrkins^  f.  126.] 

5.  If  the  name  of  the  grantor  or  grantee  be  rafed  or  interlined, 
the  deed  is  very  fufpicious.     Perk.  f.  123. 

6.  If  there  be  a  rafure  of  the  thing  granted,  it  makes  the  deed 
\Q:T^  fufpicious.     Pcrk.  f.  123. 

7.  So  it  is  if  the  rafurc  is  in  the  limitation  of  the  ejlate,  &c.  Pcrk. 
I  123. 

8.  If  a  man  grants  unto  me  a  rent-charge  by  deed,  which  he 
hath  iiliiing  out  of  the  land  of  another  man,  and  the  tenant  at- 
torns, and  the  grantee  by  his  deed  reciting  the  fame  grant,  regrants 
the  fame  to  his  grantor,  yet  it  is  not  very  fufpicious,  becaufe  it 
doth  rely  upon  another  deed,  in  which  relier,  (viz,  recital)  it  is  not 
rafed;  qmere,  if  fuch  deed  be  rafed  in  the  date  of  the  place,  hz. 
Pcrk.C  125. 

9.  And  if  in  debt  brought  upon  an  obligation,  the  iate  of  the 
ehligation  be  rafed,  and  the  plaintiff  fhews  forth  an  indenture  of 
defeafance  proving  the  ohligation, '  the  obligation  is  good  enough. 
Pcrk.  f.  126. 

10.  So  it  is  of  indentures  bipartite,  tripartite,  or  quadripartite,  if 
one  of  them  or  all  of  them  be  interlined  or  rafed  in  a  material  place, 
they  are  fufficient  notwithftanding  the  fame,  if  fo  be  they  do  not 
vary  in  the  words.     Perk.  f.  126. 

11.  Raiing  of  one  indenture  after  fealing,  does  not  make  it  void,  ^^r  if  one 
if  it  agrees  in  words  with  the  other  indenture.  Per  Cur.  Mo.  10.  indenture 
Anonymus.  ^^  P^"^ '"' 

'  a  place  wa- 

friai^  and  the  other  indentures  or  indenture  are  not  rafed,  and  the  indenture  wliich  it  rafed  doth 
mt  arrteim  words,  in  that  pl^ce  which  is  rafed,  with  them  or  that  which  is  not  rafed^  the  indenture 
rafed  is  very  fufpicious.    Perk.  f.  127. 

12.  Several  per/ons  enter  into  feveral  covenants.  If  the  deed  be 
rafed  in  any  claute  which  concerns  them  all,  or  in  the  date,  the 
deed  is  avoided  as  to  all ;  but  otherwife  the  deed  is  intended  feve- 
rai  to  every  of  them,  fo  that  the  pulling  off  the  ieal  of  one  is  no 
difcharge  againft  tf>e  other.  Cro,  El,  546.  Matthewfon  v.  Ly- 
dial 

13.  In 
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X3«  In  cafe  of  rafures  and  interlineations  in  antient  ttmeSj  tbe 
judges  adjudged  on  their  view  the  deed  to  be  vot)L  as  appears 
7  £•  3.  57.  25  £.  3.  41.  41  £.  3.  10.  but  of  late  tinkes  die  judges 
have  left  this  to  be  tried  iy  jurors^  whether  the  raAng  or  inter- 
lining was  before  the^delivery,     10  Rep.  92.  b,  in  Dr.  Leyficld's 
cafe. 
H.  t6i.  b.      .  14.  Rafing  a  deed  by  tbe  party  himfelf  avoids  the  deed,  though 
pi.  28, 19.    j^  i,g  jn  a  place  not  material,  but  rafure  by  aflranger  docs  not  un- 
—^o^'Sjs'.  '^s  it  be  in  a  place  material.     Per  omnes  Jf.  Angliae.  Jenk.  232. 

51.1125.      cites  II  Rep.  27.  Pigot's  cafe. 
,  P.  Ano- 
nyrous. 

If  the  in-  15-  ^^JfoT  rafes  one  of  tbe  parcels  out  of  tbe  leafe ;  this  made  alt 

dentures  the  deed  void.  Per  omnes— But  per  Dyer,  leffee  may  plead  this 
^^Udjaie  *^  *  ^^^  parol.    Mo.  36.  pi.  n6.  Anonymus. 

•f  landmd  NnemtntSy  and  the  indentare  which  remaineth  with  the  vendee  is  rafed,  and  the  word 
nrhich  is  rafed  is  mutot,  and  in  the  other  indenture  the  word  >^'hich  is  rafed  is  boufe  ;  and  the  vendor 
Jiath  a  manor  and  alfo  a  houfe  in  the  fame  town  where  the  lands  fold  lie ;  the  indenture  whicll 
the  vendee  hath  is  greatly  fufpicious,  and  fo  it  is  of  interlining  and  other  like  things.  Perk. 
f.  128. 

^nd  if  the  words  which  teflify,  that  the  grantor,  obligor  or  fcoflbr,  ftz,  have  pm  thdr  fud 
to  the  deed,  are  rafcd^  the  deed  is  infuffici^nt  notwithdanding  it  be  fealed.  Perk.  f.  laS.  cite» 
40  £.  3.  I. 

If  it  he  m  16.  A.  IS  bound  to  B.  in  20L  B.  rafes  out  lol.  and  makes  die 
Ihefumto  bond  only  for  lol.  all  the  bond  is  void,  and  yet  this  z€t  is  to  the 
^iatl^'the   ^^^^^^g^  ^f^^^  obligor.    Arguendo  Kelw.  161.  b. 

bond,    a  Bulft.  248.  in  the  cafe  of  Piggot  v.  Winchcomb. 

17.  A.  made  an  indenture  of  covenants  to  (land  (eifed  to  ufibs 
according  to  perpetuities,  and  delivers  this  to  a  ftranger,  to  the  ufe 
of  the  covenantee,  who  hearing  of  it  utterly  difagreed  to  it,  upon 
which  A.  in  every  part  of  the  deed  rafed  the  name  of  the  covenantee 
and  writ  the  name  of  J.  S,  Lord  Keeper  Egerton  decreed,  that 
the  deed  was  void  as  to  all  the  benefit  which  die  covenanttr 
might  have ;  but  it  is  not  therefore  void  for  the  u&s  and  eftates  to 
the  other  perfons ;  and  that  a  new  delivery  is  neceflTary,  otherwife 
there  is  not  any  covenant  for  want  of  a  covenantee.  Mo.  300. 
Waferer  v.  Row. 

18.  Drawing  a  line  underneath  any  words  is  no  defacing  or 
drawing  them  out.     Cro.  Jac.  542.    Draycot  v.  Heaton. 

19.  A  policy  altered  by  confent  after  it  was  underwritten,  was 
held  well.    2  Salk.  444.  Bates  v.  Grabham. 

[See  (U)  pi.  6.] 
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(U)  ♦  Interlining  (hall  avoid  a  Deed.    14  H.  4.  18.  •Foiio  49. 

[J!nd  Altering.  ]  ^   ^  -^ 

[i.  T  F  a  deed  be  altered  in  a  point  material  by  the  plaintifF  himfelf  RoU-  R«P» 

•*•  or  by  a  ftranger  without  the  privity  of  the  ohiigeey  he  it  by  ^^b^Ja* 
htterlineationj  addition^  rafurey  or  by  drawing  of  a  pen  through  the  246.  s/c. 
a/^  ^  any  wordy  the  deed  by  this  becomes  void.     1 1  Rep.  27. 
Pigofs  cafe,  per  Cur.  refolved,  for  it  is  not  now  the  fame  deed.] 

[2.  As  if  an  obligation  be  made  to  a  iherifF  to  appear,  &c.  and  l/the  inter- 
in  the  obligation  the  name  of  the  ^/ri^  is  omitted,  and  after  the  Jq"***?^** 
delivery  of  it  his  name  is  interlined,  either  by  the  obligee  or  by  a  not  mate- 
JhrangeTy  without  his  privity y  yet  the  deed  is  void  by  it.     1 1  Rep.  rial,  it  does 
27.  Pigoes  cafe,  refolved  per  Cur.]  [J^  ^^^ 

Jrc  as  where  a  bond  was  made  to  a  fheriff  without  the  name  of  office,  and  in  an  a6lioa  upon  it 
trUetMBti  com,  0,  was  found  interlined  after  delivery,  hut  not  found  by  whom  ;  it  was  adjudged  for 
the  plaint!^  becaufe  not  in  a  place  material.    Mo.  835.  pi.  1125. 

[3.  Bui  if  the  deed  be  interlined  in  a  thing  not  material,  by  m  mo.  835. 
JhrangeTy  without  the  ajjent  of  the  obiigeey  this  (hall  not  make  the  pi- 1125. 
obligation  void.    Refolved  11  Rep.  27.  Pigot's  cafe.]  A^aSd'S?" 

leal  and  deliver  a  Vond  to  D.  then  by  coffemt  of  all  the  parties,  the  name,  &c.  of  C  was  interlined^ 
»&d  C.  fealed  and  delivered  it.  Refolved  it  is  good,  and  the  obligation  of  all  three*  2  Lowm  35* 
Zooch  T.  Clay. 

BLamks  were  filled  up  with  tonfent  of  oblifrers  after  the  execution  of  the  bond,  and  held  good. 
Mo.  547.Markham  ▼.  Gomafton.-^— Cro.  £1.  627.  S.C.  held  contra. 

Vent.  185.  Zouch  v.  Clay,  takes  no  notice  of  the  confent  of  Ibe  parties,  bat  that  upon  the  deli* 
v<cry  by  A.  and  B.  a  ff'oce  vuu  left  in  which  the  name  of  C,  was  put  in,  who  alfo  fealcd  and  deUvered  it } 
and  hcid  that  the  bond  remained  the  fame  as  to  A.  and  B.  and  they  could  not  take  advantage  of  it  j 
Miiyt  is  Che  ufual  pradicefor  Iheriffs  to  make  their  bonds  for  appearance  in  this  manner. 

[4.  But  otherwife  it  is,  if  the  interlining  of  the  deed  be  by  thje 
Mgee  himfelf y  though  it  be  in  a  thing  not  materiaL  Per  Curiam,  1 1 
Rep.  27.  Pigot's  cafe.] 

[5.  A  man  leafed  for  years  by  indenture,  referving  rent,  and  in  Cro.  EI. 
the  counterpart  of  the  lefjory  27/.  was  refervedy  and  in  the  counter-  ^*7j  cites  it 
part  ofthelefj'ee  but  26Z  and  after  a  controverfy  grew  between  the  nam's  (tho 
leflbr  and  leflee,  which  rent  (hould  be  paid,  and  the  lefFor  would  Dean  of 
have  27 1.  and  the  leffce  would  pay  but  26/.     But  after  the  leffee  ^a"l'Oc«ft- 
v»as  content  to  pay  27  /.  andfo  agreed  with  the  leflbr,  and  for  this  the  [,   4^    J 
Uffet  made  afiroke  in  his  indenturey  and  made  it  27  /.     This  makes 
hift  le^fe  void.    Packman's  cafe  adjudged,  cites  Mic.  40  &  41  £L 
B.  R.  76.] 

[6.  If  A.  leafe  land  to  B-  by  indenture  dated  10  Feb,  27  H.  8.  and 
after  dies,  and  C.  the  heir  of  A.  by  indenture  recites  the  leafe,  but 
mifrecites  ity  that  is  to  (ay,  reciting  it  to  be  dated  10  Feb.  28  H.  8. 
ajKl  then  leaies  it  by  indenture  to  B.  for  years  to  commence  after    . 
the  expiration  of  the  faid  recited  leafe,  and  after  the  fealing  and  de- 
livery of  this  laft  leafe,  this  mifrecital  is  rafed  and  reformed,  and 
made  10  Feb,  27  //.  8.  according  to  the  true  leafe,  but  it  is  not  Jj)  ^'^• 
known  by  whom  it  is  doney  nor  when  (a)  ;  this  fliall  not  avoid  the  s*c.^*^ 
•    inter  eft  of  the  eftaie  for  yearsy  though  it  fliall  iivoidrtk?  d^d,  bcCHufc 
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the  deed  is  not  of  the  eflence  to  pafs  the  eibte ;  but  the  eftate 

being  well  paiTed,  and  it  not  being  neceflary  to  (hew  the  deed  for 

maintenance  of  the  eftate,  the  eftate  fhall  not  be  deftroyed  by  it. 

P>)  JO-35S'  Hill.  ID  Car.  B.  R.  between  (b)  Miller  and  Manwaring  per  Jones 

Car  w"^  and  Barkley  contra  Croke.     Intratur  Trin.  lo  Car.  Rot.  321.     In 

S.C.     *      this  cafe  Juftice  Jones  cites  Allen  Swanwick*s  cafe  in  the  Court 

of  Wards  to  be  refolved,  that  the  rafure  of  a  deed  of  feoffirunt 

Jones  and  Harvej  J.  But  Croke  J.  held  contra,  that  as  it  is  a  leafe  by  the  deed,  it  is  a  contrad  by 
the  deed ;  and  the  party  interefted  ra(ing  the  deed,  he  determines  the  deed  and  his  intcreft  by 
bis  voluntary  a£:>y  as  if  he  had  furrendered  ;  ami  tbe  contract  being  by  deed,  he  may  not  deter- 
nioe  tbe  deed  and  the  covenants ;  but  yuoad  himfelf  he  doth  deflroy  it,  but  perhap;  juotaJthe  kfor  it 
icay  have  eflence,  if  the  leflbr  uill  ;  but  this  is  at  his  cledlion,  and  not  at  i\u  election  of  the  leifee. 
Crou  Car.  309*  cites  1 1  Rep.  27.  B.  161.  10  Rep.  97.  in  Dr.  Ley  field's  cafe,  7  £.  3.  57.  14  U.  8. 
S^.  per  Brook  44  £.  3.  42. 

Adjudged         [7,  If  jf^  at  the  requeft  of  B.  be  Bound  in  a  Jlatute  with  B.  to  C. 

Il^'tip*by  ^  ^*^  furety,  and  upon  this  B.  caufis  D.  his  fervant  to  make  a 

confent.  countcrbond^  in  which  he  and  £.  will  be  obliged  to  A*  to  fave  bim 

Mo.  547.  barmlefs  from  the  (aid  ftatute,  and  commands  him  alfo  to  leave  out 

kwKa^ier-  ^^^^  condition  of  it  the  chrijiian  name  of  C.  the  place  of  his  habi- 

wards  fo  tation^  the  county  and  his  additianj  who  does  it  accordingly,  and  after 

adjudged  io  £,  feals  and  delivers  the  counterbond  as  his  deed,  to  the  ufe  of  A^ 

a  new  ac-^  ^^^^  ^^^  ^^  (jyj  /),  by  the  command  of  B.  and  by  the  affent  ofE. 

upon  del  '  inferts  in  the  f paces  the  chrijiian  name  of  C,  the  place  of  bis  habita- 

^—  ^     -^  tion  and  county,  and  his  addition,  and  after  B.  feals  and  deliver? 

•  Folio  50.  the  obligation  \  this  is  *  a  void  obligation  againft  £.  by  tbe  (aid 

w  '^y— ■  ^  addition  in  the  fpaces,  though  it  was  done  by  the  aflent  of  E. 

murrcr,thc  Adjudged  Mich.  40  &   41  JiL  B.   R.  between   Markham  and 

plaintiff  Goneftone.l 

having  •* 

pleaded  the  affent  of  A.  and  B«  • 

Cro*  £1.  627.  S.  C.  but  that  is  an  a<5lion  on  the  cafe  bronght  by  C.  againft  D*  in  nature  of  t 
deceit  for  dcftroying  the  cffeft  of  the  bond  ;  jnd  there  Fopham  held,  that  if  it  had  been  apfn^td 
by  the  obligor  ^f/sr^  tbe  fial'iKg  and  dcliveiy  thereof^ /iio/  a  Jhmld  be  of tet^ards  filed  vp^it  might 
perhaps  be  good  and  not  have  avoided  the  t!eed, 

A  bo'id  is  made  ^fwvle  for  payment  of  a  fum  of  money,  and  afterwards  the  obligee  indorfes  a  r>«- 
£tiofiy  that  if  the  obligor  infeoffed  the  oblijce  by  fuch  a  day,  the  bond  to  be  void.  AdjtKlged  per 
three  judices  againtl  one,  that  the  oMigation  was  good  ;  but  three  of  the  jufticesof  B«  R*  were 
of  opinion,  that  the  judgment  oujjht  to  be  rcvcrfcd,  though  it  was  not ;  and  about  twenty  years 
afterwards,  three  oiher  juftlces  of  the  C.  B.  in  another  cafe  before  them,  were  of  opinion,  that 
though  B.  R.  did  not  proceed  to  revcrfaUyct  that  if  it  came  in  argument  now,  it  would  bcreverfed 
without  great  doubt  ;  and  per  Kitzherbert,  he  might  plead  non  tj^  f,tflum,  tor  when  thcopndition 
is  written  after  the  delivery,  it  is  not  the  fame  deed  that  was  dehvered.  Kelw.  162, 164*  Mic* 
3H.8. 

Pcrk.f.124.  8.  If  a  deed  be  rafed  or  interlined  in  the  date  in  tbe  name  of 
parties^  in  the  limitation  of  ejiate^  in  the  name  of  the  thing  granted'^ 
or  the  rent  reftrved^  it  is  fufpicious  to  enfeeble  the  deed,  becaufe  in 

[41  J  a  ti  ing  of  fubftance.*  But  if  it  be  in  recital  or  addition^  or  in  odier 
word  of  explanation  in  deeds,  or  words  ofcourfe  and  form,  this  fhall 
not  impeach  the  credit  of  the  deed,  becaufe  they^e  onlv  matters 
of  circumftance.  Per  Man  wood  Ch,  B.  Mo,  230.- in  Fanfluw's 
cafe. 

There  muft       ^,  There  is  no  book  in  the  law,  which  avoids  leafes  or  grants  of 

fion  of  aiy'  corporations  for  variance  in  any  of  thefe  four  circumftances,  vi^. 

material       adaition^  interpcfti:n^  omiJJion^  commutation  \  if  they  retain  the  four 

fifU 
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firft  principles  of  fubftance,  viz.  name  of  perfins^  of  A^«/Jr,  foun^  material 
dations  er  deMcaticHj  and  place  known  befort  the  foundation  in  which  .  j*^\^an 
the  houfe  is  iituate.     rer  Manwood   Ch«  B«  Mo.  235.  in  Fan-  andChapter 

(haw's  cafe.  of  Eaton's 

cafe* 

10.  Where  words  of  power  referved  (as  to  grant,  fell,  and  de- 
iDiTe,  &c.)  which  give  a  larger  power  dian  before,  are  interlined^ 
but  there  is  no  proof  when  tifiefe  words  were  interlined,  or  that  it 
was  by  the  direifion  of  the  grantor^  thev  muft  be  looked  upon  as 
if  they  had  been  originally  incorporated  in  the  body  of  the  deed. 
Per  Reynolds  Ch.  B.  Gibb.  214.  Fitz-Gerald  v.  Lord  Falcon* 
bridge. 

11.  An  interlineation  (if  nothing  appears  againft  it  (will  be 
prefunud  to  be  at  the  time  of  making  the  deed^  ana  not  after.  Kejb* 
22-  Trowell  v.  Caftle. 

I2«  A  deed  of  revocation,  and  a  new  fettlement  made  by  that 
deed,  though  after  the  fealing  and  execution  thereof  blanks  were 
filed  ttpj  ana  not  read  again  to  the  party  nor  rcfealed  and  executed^ 
was  yet  held  a  good  deed.     2  Chan.  Rep.  410.  Paget  v.  Paget. 


(U  2.)  Adions  and  Pleadings,  as  to  Rafures,  Inter- 
lineations, Falfe  Readings,  &c. 

• 

1.  TN  a  bond  the  day  was  omitted^  and  a  fpace  left,  and  after  de- 
•■■  livery  the  plaintiff  inferts  the  day  5 .  per  Dyer,  the  better  plead- 
ing bad  been  to  pleadthe  fpecial  matter,  per  quod  fcriptum  prae- 
didum  perdidit  eifedhim.     Mo.  28.  pi.  89.  Anonymus. 

2.  It  ought  to  hefpecially  pleaded,  and  not  given  in  evidence* 
Mo.  66«  pL  179.  Anonymus. 

J.  A<Stion  on  the  cafe  lies  againft  2ijiranger  interlining  a  bond 
by  order  of  the  obligor,  and  fo  avoiding  it ;  and  a  writ  fhall  be 
awarded  to  enquire  of  damages,     Cro.  £1.  626.  Markham  v.  Go- 
fliaftoQ. 


(X)  Breaking  off  the  Seal. 

fi.  iF  the  feal  be  taken  away  firom  the  deed,  it  is  not  any  deed.  Where  the 

A    ^iH.  6.  27.]  fealitbrok- 

,  en  off,  non 

JtfaSian  is  a  good  pUa  |  but  if  there  is  any  fpecial  matter,  the  jury  may  find  it.    5  Rep.  119.  b. 
— — D.  iia.  pi.  50.  Peres  v.  Biihop. 

[2,  If  there  be  no  manner  of  print  remaining,  by  which  it  may  r  -  ^  n 
appear  diat  it  ever  was  fealed,  it  fhall  avoid  the  deed.  14.  H.  4.  '-  ^  .  -■ 
sT^Demurrer.]  ,  ,  K'^n 

S.  C.  Perk.  f.  13^.  S«  P.  But  if  there  appear  ^ny  pnnt  of  the  feal  upon  it»  and  the  feal  remains 
annexed  10  the  deed,  it  is  fuflicient.  But  i/che  feal  be  fevered  from  the  ucedi  notwithllaiiding  the 
pnct  rcmiiofi  tbt  deed  is  iofuf^cient.    Perk,  f*  135.  cites  7  H.  6.  i8* 

[3-  If 
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Br.  Faits,  ^j.  If  the  feal  be  once  fevered  from  the  deed,  and  afier  jewed 
?crk!  f.  together^  and  gUwtd  to  it  again^  yet  the  deed  is  void  by  it.  7  H.  6. 
136.*. '        lo.  Curia.  Perkins,  f.  135.] 

4.  If  the  feal  of  a  deed  be  a  little  bruifed,  whether  it  be  an 
antient  or  xiew  writing,  if  part  of  the  feal  remains  upon  which  there 
is  any  prints  the  deed  is  good  en6ugh  j  but  if  the  t>art  which  re- 
mains to  the  deed  has  not  any  print>  then  the  deed  is  infufficient. 
Perk-  f.  1 36. 
Ucbt  on  5.  Debt  was  brought  upon  a  bond,  and  after  plea  pleaded  the 

rainft*A.  '^^  ^^^  broken  5  the  jury  were  direSed  to  find  the  fpecial  matter 
and  B.  Jury  D.  59.  pi.  12,  Niehols  V.  Haywood.— — This  accident  fhall 
found,  that    not  be  affigned  for  error.    D.  59.  pi.  12.  Marg.  cites  41  Eliz. 

-ZifZl     WorHey  v.  Charnock. Ibid,  cites  Michel  v.  Stockwordi  and 

"trforlnifi  Attdrcws. — ^— Ow.  8.  Michael's  cafe,  had  it  been  before  iffke  joined^ 
frius  the       it  would  have  avoided  the  deed— —cited  2  Show.  20. 

feal  of  B.  . 

"was  taken  from  the  bond,  adjudged  the  bond  was  good.  Owen  8.  Michael's  cafe.  For  it  was 
defendant's  deed  at  the  time  when  ilTue  was  joine4l>  and  Che  trial  ihall  relate  to  that.  Cro.  EL 
sao.  S.C.— — Goldib.  83.  S.  C. 

6.  Debt  upon  bond  againft  two,  the  feal  of  me  is  broken ;  this 
avoids  all  the  deed,  though  the  bond  is  joint  and  feveral  \  for  this 
implies  jointly,  and  it  is  not  material  who  broke  the  feal.    D.  59. 

fL  12.  marg.  cites  Paf.  3  Jac.  B.  R.    ■    2  Show.  28.  Seaton  v. 
lenfon. 

7.  A",  and  B.  covenant  with  fixy  who  feparatim  covenant  with  J. 
and  B,  one  ofthtfeals  of  one  of  the  fix  is  broken  oiF;  this  does  not 
avoid  the  deed.  6ut  itxht  feal  of  A  or  jB.  who  covenanted  jointly 
had  been  broken,  the  deed  had  been  defeated.  5  Rep.  23. — — 
Cro.  El.  408.  Mathewfon  v.  Lydiate,  S.  C.  470.  546  S.  C— 
2  Bulft  248.— cited  Poph.  161. 

8.  A  deed  was  left  with  Baron  Snigg,  and  by  cafualty  of  fire  the 
feal  was  melted  offl  '  I  he  defendant  being  a  meer  ftranger,  and 
owner  of  the  land  (the  plaintiff  by  the  deed  claiming  a  watcr- 
courfe  through  it)  pleaded  a  fpecial  n$n  ejl  fa6lum  ;  plaintiff  moved, 
that  he  might  plead  the  general  iflue,  and  then  the  jury  might  well 
find  all  the  fpecial  matter  for  the  court  to  judge  upon :  per  Coke 
Ch.  Jufl:.  we  cannot  aid  in  this  (though  Snigg  made  an  affidavit] ; 
for  if  his  right  depends  on  a  deed,  if  he  loie  his  deed,  by  this  he 
lofes  his  right,  and  no  remedy  here  for  him ;  agreed  per  Curiam 
(abfente  Dodcridge);  afterwards  the  book  of  43  Eliz.c.  3.  was 
remembered,  that  if  one  has  a  deed,  and  the  party  firom  whom  he 
had  it,  takes  it  from  him  and  pulls- off  the  feal  he  may  plead  this 
deed  without  (hewing  it  but  fliall  plead  that  his  adverfary  has  done, 
this«  It  was  urged,  that  ne  granta  pas-  ^ftranger  may  plead,  but 
not  non  eJlfaBum ;  but  an  executor  may  plead  non  efl:  faiSum.  3 
Bulft.  79.  Moor  V.  Salter. 

Palm.  403.  9.  Seals  were  broken  off  from  a  deed  to  lead  the  ufcsof  a  re* 
foi^v^'^'  ^^^n*  Yet  upon  examination  it  was  admitted  to  guide  the  ufes, 
Chcvny.       i'  being  proved  to  have  been  done  by  a  little  boy,  and  that  the  fcals 

were  once  annexed,  and  being  compared  together,  the  rafures  of 

the  parts  agreed.     Lat  226.  Anonymus. 

(X  2.)  Can- 
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(X  2.)  Ganceiied  Deeds.     The.EfFcft  thereof  at 

Law. 

I.  /CANCELLED  deeds  were  allowed  to  be^w/*  inivL 
^  dence^  proof  being  firft  made  of  the  truth  of  their  being  caa* 
celled.    Het.  138.  Beckrow's  cafe.  ^« 

2.  Commiflioners  of  bankrupts  had  ajjigned  a  bankrupts  goods  t§ 
jf.  B,  C.  and  D.  But  his  deed  of  affignment  was  afterwards  can^ 
celled)  and  a  new  deed  made  to  A.  B.  and  C.  only^  who  without  D. 
brought  an  adion  for  the  goods,  and  per  Rainsford  and  Wild  Juft* 
(Hale  Cb.  Juft.  being  (ick)  though  the  cancelling  of  the  prior 
alignment  does  not  alter  the  propertyy  but  that  it  remains  in  A*  B. 
C,  and  D.  and  though  D.  is  not  party  to  the  adion^  jret  tiie  others 
upon  Not  guilty  pleaded  fhall  recover  damaees  in  trover  for  two 
parts  of  the  goods^  and  fliall  not  be  nonfuited ;  but  the  defendant 
might  have  pleaded  this  in  abatement  of  the  writ  for  fo  much.  But 
having  pleaded  Not  guilty,  they,  though  jointenants  with  one  ano** 
tfaer,  (hall  recover  damages  for  their  parts;  to  which  Sir  Will. 
Jones,  of  counfel  for  the  plaintiiF,  haefitanter  fubmitted.  a  Ler* 
J 1 3.  Nelthorp  and  Farrington  v.  Dorrington. 

3.  The  court  declared,  diat  though  the  deed  appeared  cancelled^ 
yet  it  was  a  good  deed,  and  that  the  cancelling  thereof  did  not  de« 
veft  die  e^atf  of  the  trujlees  therein  named^^  and  that  the  truft  there** 
by  created  ought  to  be  performed.  2  Chan.  Rep.  lOO.  Leech  v« 
Leech. 

4.  Grant  of  an  office  to  A.  avd  B.  for  their  two  lives  and  the  life 
of  the  longeft  liver  of  them,  B.  keeps  the  deed  without  being  pro** 
duced  i  which  in  trial  of  an  adlion  brought  by  A.  appeared  to  be 
cancelled ;  it  was  infifted,  that  the  eftate  in  the  office  was  thereby 
deftroyed  %  but  per  Cur.  not  as  to  A.  uiilefs  it  appeared  that  A. 
had  a  hand  in  the  cancelling  it.     Vent.  297.  Woodward  v.  Afton. 

5.  A  rent  or  other  granf  is  not  lojt  bythe  deftru£Hon  of  the 

deed,  as  a  bond  or  chjfe  en  aSiion  is.     Per  Cur.  Vent.  297.  Wood-  2icre*w*^ 

ward  V.  Afton.—— The  property  remains  the  fame.     2  Lev.  113.  er^7the 

Ndthorpe  and  Farrington  v.  Dorrington.— 2  Vern.  476.  Lady  party  him- 

Hudfon^s  cafe  cited  there.  f^  vf''''*^ 

6.  A  father  having-  taken  difpleafure  at  his  fon,  made  an  additi-  ^^^^^ 
onal  jointure  on  his  wife  by  a  voluntary  conveyance^  whith  he  kept 

in  his  own  power,  and  being  afterwards  reconqiled  to  his*  Ion,  the 
father  cancelled  the  additional  jointure,  and  died.  The  wife  after 
his  deceafe  found  the  cancelled  deedj  and  recovered  by  virtue  of  it. 
Cited  per  Lord  Wright,  2  Vern.  476.  as  Lady  Hudfon's  c?ife. 
Cited  per  Lord  Wright,  Ch.  Free.  235. 
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(X3.)   Cancelled  Deeds  relieved  in  Equity. 

X*  A  hnd  was  taken  awaj  fraudulently  and  cancelled.  De- 
-^^  creed,  that  the  widow  ought  to  have  latisia^onout-of  Jiei^ 
hufband's  eftate  by  whom  the  bond  was  cancelled,  and  as  much 
benefit  as  if  it  had  been  uncancelled.  Fin.  Rep.  184.  Brown  r* 
Savage^ 

2.  A  bend  tern  may  be  relieved  in  equity.     Per  Finch  C.  Obi-^ 

ten  Vcm  78.  in  the  cafe  of  Wilcox  v.  Stuart. 

.  ,^f.  A%  oevjfed  his  lands  to  feverai  relations,  at  ili^  funeral  a 

'ywagtr  brother  of  the  heir  at  law  fnatches  the  wtU  out  of  the  ex- 

J  .  4^   1    ecvlor's  .hands,  and  tore  it  in  many  fmall  pieces,  the  pieces,  (efpeci- 

allycflf  that  partin  which  the  land  vtras  devifed)  were  picked  up  and 

/litcbid  tegether^    A  bill  was  brought  to  eftablifh  the  will ;  and 

decreed  thedevifees  to  enjoy  againft  the  heir,  and  he  to  convey  to 

them,  though  no  dired  proof  was  made,  that  what  was  done  was 

byJiis^direCTon.     %  Vern.  441.  Haines  v.  Haines* 

.  4*  A.  :by  anfwer  confefled  he  had  in  a  paffion  burni  his  marrkfge 

Oftidei^  buit  it  being  proved,  that  he  had  produced  them  at  a  com* 

miffion  after  the  time   he  pretended  he  burnt  them,  he  waa  cmn^ 

nattedte  the  Fket^  and  though  he  made  oath  he  had  diem  not,  and 

could  not  produce  them,  vet  the  court  would  not  difcharge  himt 

till  he  cmfenUd  te  admits  they  were  to  the  effeff  in  the  bi/L     2  Vertk 

.56  r«  Sam<ai  V.  Rumfey. 


(5^4.)     Remedy  againft  Perfons  Cancelling  and 

Deftroying  Deeds* 

U    A     delivered  a  deed  of  B.  to  J.  S.  who  tore  it  in /port  witheut 
-^  •  malice^  by  misfortune  and  chance.     Both  A.  who  delivered 
the  deed",  and  J.  S.  who  tore  it,  were  imprifoned^  and  the  deed  was 
inrotied  immediately.     Br.  Faits,  pi.  88.  cites  3  E.  3. 

2.  If  zmzn  finds  a  bondj  and  cancels  it,  trefpafs  vi  (^  nrwii  lies, 
for  he  deftroys  the  thing  found,    Cro.  E.  723.  Watfon  r.  Smith* 

3.  J^im  en  the  cafe  lies  for  tearing  olt  the  feal  of  a  deed,  by 
which  J.  S.  granted  to  the  plaintiflF  unum  annualem  redditiunfioe  an* 
nuitatem  of  loK  for  his  life,  thou^  the  plaintiff  fhewed  not,  whether 
it  was  an  annuity  or  a  rent,  or  that  it  was  the  feal  of  the  grantor, 
or  the  feal  of  the  £ime  deed,  but  only  figillum  eidcm  anneacat'-y  or 
diat  he  loft  the  annuity ;  yet  it  was  adju(^ed  fbf  die  pIainti£F.  Cr^ 
J.  255.   Afh  V.  Brudnell. 

4.  jL  en  the  marriage  of  his  fens  fettled  feverai  lands  in  this  man* 
ner,  viz.  as  te  part^  to  the  ufe  of  himfelffor  life^  and  after  to  the 
ufe  of  his  fen  for  life^  then  to  his  fir/l  and  ether  Jens  in  tail,  and  for 
want  of  fuch  ifliie  to  the  ufe  qf  the  plaintiffs  who  was  bis  bretkir^ 
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and  his  btirs ;  and  as  to  other  part  of  the  lands  to  the  ufe  of  the 
finf§r  Me^  and  after  to  the  ufe  of  the  wife  for  her  jointure^  then 

to  me  ftrft  and  Other  fans  in  taily  and  for  ^  want  of  fuch  ifliie,  to  the 
fhnntiff  and  his  heirs ;  Aefon  and  wife  died  without  iffue  in  the 
life-time  of  A.  and  after  their  deaths  A.  got  the  fettlement  and  cut  it 
in  pieces  \  but  the  counterpart  was  intire^  and  in  the  hands  of  A* 
and  the  biU  was  brought  to  difcover  it,  and  have  it  preferved ;  and 
die  cwnterpart  being  confefTed  in  the  anfwer,  the  plaintiiF  obtained 
an  order  at  the  Rolls  to  have  it  brought  into  court,  and  amotion 
was  made  to  have  that  order  difcharged,  for  that  the  remainder  to 
the  plaintiff  was  meerly  voluntary,  and  therefore  he  ought  not  to 
have  amy  aid  from  a  court  of  equity  ^  but  the  court  would  not  dif- 
charge  the  order,  but  made  the  deed  be  brought  into  courts  there  to 
remain^  and  thereby  hinder  A.  from  felling  the  eflate  from  the  plain* 
tiff.    Trill.  1691.  Abr.  Equ.  i68.  Brookbank  v.  Brookbank. 

5«    2.  Geo.  2.  c,  25.  f  7^.  If  any  perfon  Jhallfteal^  or  take  by 

robbery^  any  Exchequer  bills^  Bank^notes^  South- oea  bonds^  Eaft- 

India  bondsi  dividend  warrants  of  the  Bank^  South- Sea  company^ 

Eaft-India  company^  or  any  other  company^  fi^i^^y'i  ^  corporation^  bills 

of  exchange,  Navy  bills  or  debentures^  Goldfmiths  notc^  for  payment 

tfmmeyy  or  other  bonds  or  warrants^  billsy  or  promiffory  notes ^ir  the 

payment  of  any  money^  being  the  property  of  any  other  perfon,^  or  of  any  [   45   3 

corporationy  notwithjfanding  any  of  the  faid  particulars  are  termed  in 

law  a  chofe  in  a£tion,  it /hall  be  deemed  and  conjtrued  to  be  felony  of 

tbejami  nature  and  in  the  fame  degree^  and  with  or  without  the  be^ 

neft  of  clergy^  in  the  fame  manner  as  it  would  have  been  if  the  of'-' 

fender  hadjiolen  or  taken  by  robbery  any  other  goods  of  like  value  with 

the  money  due  on  fuch  order s^  tallies^  billsy  bonds^  warrants^  debentures  or 

noteSj  or  fecured  thereby  J  and  remaining  unfatisfied\  and  the  offender 

fimll  fuffer  fuch  punijhmentas  he  JhouU  or  migot  have  done^  ijhe  had 

JloUn  other  goods  of  the  like  value  with  the  money  due  on  fuch  orders^ 

tallies^  t^c. 


(Y)    What  Aft  or  Thing  will  avoid  a  Deed.     [In 

part  or  in  a//.] 


H.4V 


[i»  iF  diversfeveralperfons  makefeveral  covenants  in  one  deidwiitk 
*  one  another,  and  no  joint  covenant^  and  thcfeal  of  one  of  the 
eevenmntees  is  broken  oiF,  yet  this  fhall  not  avoid  the  deed  as  to  the 
others.  Tr.  2.  Ja.  B.  adjudged  between  Alabafter  and  Hickman* 
5  Rep.  22.  b.  23.  adjudged.     Matthewfon's  cafe.]  11  Rep.  27. 

[1.  If  an  under-ftieriff  covenants  with  his  high-fherifF  to  fave  *"  P»got'» 
him  harmlels  of  all  fines  and  amerciaments  for  any  efcape,  and  co-  q^^^  ^i 
Tenants  alfo,  that  he  will  not  execute^ny  writ  of  execution  above  thefum  Hob.  1 1. 
ofloL  though  this  laft  covenant  be  againft  the  law  and  void ;  (be-  ^*  ^« 
caufe  by  the  ftatute  27  £1.  cap.  12.  the  under-fherifF  takes  his  oath 
to  execute  all  proceis)  yet  this  doth  not  make  the  other  covenants 
void.  M»  II  Ja.  B.  between  Sir  Daniel  Norton  and  Symms,  ad-^ 
judged.     Tr.  12  Ja.  B»  fame  cafe  adjudged.] 

E  %  [3.  In 


2L1. 
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Cc^b.  212.  f  3.  fn  thtjald  cafe^  if  the  undcr-flierifF  obliges  himfelf  in  an 

And  ffifer^  «i//£^/w«>  With  Condition  for  the  performance  of  covenants  in  the 

*nc€  was  iaid  indenture)  though y^m^  of  the  covenants  are  ogainfi  the  law^  and 

taken  be-  ^giJ^  yet  the  obligation  is  not  void  by  it,  but  he  is  bound  to  per- 

io>!dZ.^Je  ^^^"^  ^^^  S^^  covenants  in  the  indenture.    Tr.    12  Ja.  B.  ad- 

'joiJhy'/h'  judged,  the  covenants  being  feveraly  between  Sir  Daniel  Norton  and 

iK.vanJ/y  Symms.] 

tom»non  lauf^ 

fur  upon  the  ftatute  of  25  if.  6.  if  a  flieriff  will  take  a  bom^  for  a  matter  againft  that  law,  And  alfo 
for  a  debt  due,  Che  whole  bond  is  void  1  for  tlie  letter  of  the  itatute  is  fo,  for  %Jiaivtt  it  a  finrl 
Ltii't  but  the  common  law  doth  diviuc  according  to  common  reafon,  and  having  m^de  that  void 
tliat  is  againit  Uw  lets  the  reft  Aond;  as  is  14  H.  8.  fo.  15.  Hob.  14.  in  cs^e  o£  Nonon  v. 
SkmmL. 

^**  '•  [4.  l(  divers  covenant  jointly  by  a  deed  to  do  a  thing,  and  after 

thefeal  of  one  of  the  covenanters  Is  broken  offixom  the  deed,  this  Ihall 
malce  the  deed  void  as  to  all  the  other  covenantors.  5  Rep.  23. 
Matthewfon's  cafe.] 

[5.  If  two  are  bound  in  an  obligation,  and  after  thefeal  of  one  is 
diUoIved  and  taken  from  the  obligation^  this  makes  the  obligation 
void  as  to  the  other,  the  feal  of  whom  remains  to  the  obligation 
not  hurt;  inafmuch  as  the  one  is  difcharged  by  the  taking  off  his 
feal,  and  by  confequence  the  other  alfo.  3  H.  7.  5.  1 1  Rep.  28. 
b.  Pigot's  cafe.] 

[6.  If  a  deed  contains  divers  di/lin£l  and  abfclute  covenant Sy  if  anj 
f    4.6    1  ^^  ^®  covenants  be  altered  by  addition^  interlineation  or  rafure^  this 
^   ^      ^  misfeafance  ex  poft  fado  (hall  avoid  all  the  deed.     1 1  Rep.  28.  b. 
Pigot's  cafe.    14  H.  8.  25,  26.] 

[Sec  (E  a)  (F  a)  (S)  per  tot.  (U)  7.] 


[ 


(Z)  Who  fliall  have  them. 

I.  1  P  feoffee  with  zuarranty  bail  the  charters  concerning  the 
'■'  land  to  another,  and  after  infeoffs  the  bailee  of  the  land  wtb 
warranty^  the  bailee  (hall  not  have  the  charters  to  him  bailed,  be* 
caufe  the  bailor  ought  to  have  them  to  vouch  over  when  he  fliall 
be  vouched.  39  E.  3.  17.] 
Folio  31.'       [2.  If  a  man  makes  a  ^^j^ff/  in  fee^  no  deeds  or  evidences 
^'■¥-    ^  pais  to  the  feoffee^  but  only  the  deed  of  feoffment  itfclft     18  H. 
ynWsthlJ     y.  Kell.  3.] 

thim  to  the  feoffft*    Per  HttlTey.    Br.  Charters  de  ttrre,  4cc  pi.  54.  6  H«  7.  ;>        Jtmt  <f^f 

^Jlranger  the  feoffee  (ball  have  an  aAion  of  detinue  for  thofe  charters  which  concern  the  lands,  u 

he  cannot  make  title  by  the  feoffor,  or  thofe  who  claim  title  by  the  feoffor.    F.  N.  B.  13S.  (G)* 

3Kcb.7ir.  [3  If  a  man  makes  feoffment  in  fee  to  J.  S.  to  the  ufcof  J.  N. 

fild^J^"^  in  fee,  the  deeds  belong  to  the  feoffee^  and  not  to  the  cefty  que  ufh 

warwiclc  though  he  has  not  any  eftate  contmuing  in  him,  for  he  was  only 

T.Braddon.  the  conveyance  now  lince  the  ffatutc  of  27  H.  8.  For  before  the 

R^^fv^'  feoffee  ought  to  have  it,  and  th^flatute  hath  not  exbrefsly  given  th 

lS^,  s.  p.  di^ds  to  the  ceffy  que  ufe.    D.  10  El.  277.  58.  Curia,  37  El-^ 
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Rcfolved  between  (a)  Sachererdl  and  Bagna]l.  H.  6  Ja.  B.  R.  per  (at  Cro£i. 
Cur.  prztcr  WalmfleV)  between  the  Counted  of  (b)  Huntington  35<>-S-(^- 
and  Sir  Anthony  MiWmay,]  (";)  ^"-  J' 

WtlmQey  /uft.  faid,  that  in  one  Ekin's  cafr,  wherein  he  w.is  of  cotmfcl,  it  was  held,  that  the 
deed  appertained  to  the  feoffee,  and  not  to  cedy  que  truil.    Ci-o.  £.  357. 

[4*  If  a  man  makes  fisoffhunt  in  fee  of  land,  without  any  warranty j  Thcyhel  wjr 
the  feoflfee  (ball  have  all  the  charters,  deeds  and  evidences  concern-  1"  ^'*'  1^^^" 
ing  the  land,  as  incident  to  the  land,  to  the  intent  .that  by  them  he-  hiswarrattty 
noLj  defend  the  land*     Co.  Lit.  6.]  paramouHt, 

and  the  fe- 
oflte  (hall  not  have  them,  unlefs  there  be  a  covenant  between  tlicm  to  that  purpofe.  Br.  Charters 
de  teiTCf  pi-  15.  44  £.  3.  i.  per  Thorpe.-  I  hid.  pi.  jS.  39  E.  3,  17,  per  Knivcr,  quod  non  ne- 
gatur.<^— For  the  evidences  are  as  it  were  the  fmtw  s  of  tijc  land,  and  the  feoffor  being  noi  bound 
w  warranty  has  no  ufe  of  them.  But  evidences  which  concttn  ibe  pojpj/io/ip  an(lnoi  thctitU  of  tit 
U'Af  the  feoffee  fliall  have.    Co.  Lit*  6. 

[5.  The  feme  law  is  when  a  feofFment  is  made  with  a  warranty 
only  againji  the  feoffor  and  beirsy  for  the  feoffee  cannot  recover  in 
value  upon  this  warranty.     Co.  Lit.  6.] 

[6.  If  feoffment  be  made  of  land  with  warranty  upon  which  the  tTnleft 
feoffor  is  bound  to  warranty^  and  to  render  in  valuey  there  the  feoffor,  ''^•'"^  J**  ^ 
b^ufe  he  is  bound  to  defend  the  title,  {hall  have  all  deeds  which  grfm  ofthi 
comprehend  warranty^  of  which   he  may  take   advantage.      Co.  deeds.  Re- 

Lit  6.1  S"^«>  I 

•^  Rep,  I.  h. 

Lord  Buckhurft's  cafe. 

[7.  So  in  this  cafe  the  fcoflfbr  fhall  have  fuch  deeds,  which  may  Asif.^.m- 
ferve  to  diretgn  the  warranty  paramount.     Co.  Lit.  6.]  ^Z^ry.w^\^ 

irmandhii  hats  oim/ <;^fRi,  and  It,  by  dttiinftcffs  C,  without  watrfinty,  and  C.  infenff's  D.  vjith  ivuTm 
rtBdyf  yet  C.  fhall  have  the  fiift  deed  and  the  fecond  alfo.     1  Rep  i.  b.  Lord  Buckhurft's  cafe. 

[8.  So  in  this  cafe  the  feoffor  fliall  h;ive  all  deeds  and  evidences,  F   aj   1 

which  arc  material  for  the  maintenance  of  the  title  of  the  land.   Co. 

Lit  6  1  I  Rep.  I.  b, 

^^^•"•J  Lord  Buck- 

hurft's cafe.  For  as  the  feoffor  is  bound  to  rentier  in  value,  there  is  great  reafon  that  he  (bonld 
have  all  the  evidences  material  oV  rcquifire  to  dc^fcr.d  the  tirle,  and  the  feoffee  has  Irufted  to  liis 
warranty,  by  which  he  (hall  vouch  the  feoffor,     i  Rep.  i.  b.  Lord  Buckliui^s  cafe. 


rnurtm 


[9.  But  when  a  feoffment  is  made  with  warranty^  the  feoffee  ^, 
flisdl  have  the  evidences  which  concern  the  poffeffon^  and  not  the  »»//.,  s-f. for 
titU  of  the  land.    Co.  Lit.  6. 1  "^^>  ^'^. 

'*  concumi* 

tant  and  incident  to  the  poifeflfion.     i  Rep.  i .  b.  Lord  Buckhurft's  cafe. 

[10.  If  a  leafe  for  life  be  made,  the  remainder  over  infee^  this  *  Ch.  Cif. 
deed  appertains  to  the  lord  during  his  Ufe.     12  H.  4.  20.  b.]  c'nrtcrs  d^ 

Cerre,  pi.  34.  33  H.6.  22. 

[ir.  And  not  to  him  in  remainder.     7  H.  6.  1,     10  Rep.  93.  b.  But  where 
Dr.  Leyfield-s  cafe.]  l^l^^- 

ib$  remainder  mtH^  lie  may  detain  it.    Br.  Chaners  de  terrey  pi.  16.  47  K.  3*  1  ^• 

[12.  IS  kiife  for  life  be,  the  remainder  in  tally  and  donor  releafes  ^^^J^^^ 

k  the  leffee^  who  dieSy  this  deed  doth  not  appertain  to  him  in  re-  [^f^^'fo? 

£  3  maiader. 
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years,  and 
sfterwards 
€otifirms  bis 

sjlaie  inftif  the  heir  of  the  feoffee  (hall  have  the  ietd  nftlf  UJfwfvr  futrs^  as  well  as  the  deed  tf  em^ 
frmatkn,  hecaufe  the  deed  doih  make  the  confirfnation  good.    And  fo  of  every  deed  which  makes 
his  title,  or  a  releafe,  or  the  like,  unthout  which  his  title  ihall  not  be  fare,  and  he  (hall  have  an 
a6Uoo  of  detinue  for  them,    F.  N.  B.  13S.  (K)  cites  9  £.  4.  53. 


mainder.    (It  feems  it  is  intended  that  this  enlarges  the  eftate  of 
the  lefiee.)    9  H.  6.  54.]    » 


The  b«»r  '^^ 
tail  (hall 
have  a  wiit 
of  det'iKUt 
a^aimfiibi 
JtfcMtimu* 
for  the  deed 


land  was 
given. 
F.  N.  B. 
138.  (H). 
cites  18  £. 
4.  15.  44 
E.  3.  T.  10 


1 3.  If  gift  in  tail  be  to  A^  remainder  U  B*  in  tailj  and  then  J. 
dies  without  ijfue^  B.  ihall  have  the  deed,  which  nota  for  clear  law. 
Br.  Charters  de  terrc,  &c.  pi.  52.  3  H.  7. 15. 

14.  The  deed  of  intail,  u^n  dijcontinuance  efthe  intailii  eftatey 
belongs  to  the  difcontinuee,  and  not  to  the  heir^  for  he  has  no  poT- 
fefSon  of  the  land.  Per  Rede,  and  Keeble  and  Tremaile  accord-* 
ingly.  But  per  Fairfax  and  Huffey,  the  deed  belongs  to  the  heir, 
for  it  is  no  chattel,  nor  pafl'es  by  gift  de  omnibus  bonis  &  catallis; 

oYintairhy  ^nd  replevin  lies  not  of  a  deed,  for  it  is  an  inheritance  as  the  land 
which  the  is,  and  of  the  nature  of  the  land,  and  (hall  go  to  the  heir.  And 
if  tenant  in  tail  cancels  or  burns  the  deed^  the  heir  is  without  re- 
medy for  the  deed,  but  not  for  the  land,  for  he  fhall  have  formedon 
though  it  was  of  rent,  and  this  without  monftrance  of  it,  for  it  is 
in  the  right.  But  in  avowry  he  fliall  fhew  the  deed,  for  it  is  in 
the  poffeflion.     Br.  Charters  de  tcrre,  &c.  pi.  53.  4  H.  7.  10. 

15.  If  land  be  given  to  J^for  life^  remainder  over  \to  feveral] 
by  deed,  any  of  them  who  firjl  gets  the  deed  (hail  retain  it.  Ana 
therefore  whoever  has  any  land  contained  in  the  deed,  where  others 
have  the  refidue  of  the  land,  yet  he  that  has  this  parcel,  may  on  ac- 
count thereof  retain  the  deed.  Per  Fairfax  and  Hu(rey«  Bro« 
Charters  de  terre,  &c«  pi.  5^.  4H.  7.  io« 

F  N.  B.  16.  Deed  ofintatly  after  the  tail  determined^  belongs  to  the  donor, 

XjS-  (y-^      and  in  cafe  of  his  death  to  his  heir^  and  he  may  have  detinue  for 

bfa?!  pLi!  *^»  ^^^  ^^  original  and  counterpart  are  but  one  deed  in  law,  and 

both  belong  to  the  donor  or  his  ncir.    Br.  Faits,  pi.  51.  38  H.  6, 

25-— —Br.  Charters  de  terre,  &c.  pi.  47.  38  H.  6.  24. 

[a8  1  ^7*  Tenant  in  fee  femple  may  give  the  deed  or  charter  of  his  land 
C  o  £.406  ^  whom  hie  will,  but  *  otherwije  of  a  tenant  in  tail\  for  in  the  laft 
i/cafe  of  Cafe  die  heir  (hall  have  h,  but  not  fo  of  the  fee-fimple,  Br.  Faits, 
Kelfvk  ▼.    pi.  86.   9  H.  6. 60. 

Nicbolfon. 

*  Yheiflbe  fhall  have  all  the  deeds  notwithftanding  that  his  father  gave  thero  away,  for  U  may  ^ 
that  the  dmor  wat  in  by  tlijf<t\lim^  and  aftar  the  dijftje*  rtltujtdto  Um^  the  ilTue  ftiall  have  this  roleafe.  Br. 
Charters  de  terre,  pi.  36.  9  E.  4.  52. 


Ibid.  pi.  36. 
9  ^.  4.  5^« 


18.  Leafe  to  A.  for  life  remainder  to  B.  infecy  after  the  death  of 
A.  the  deed  belongs  to  B.  but  if  a  reUafe  be  to  A^  only^  this  does 
not  belong  to  B.  after  A.'s  death,  Bro.  Charters  de  terre,  pi.  6. 9 
H.  6.  54. 

19.  If  A.  infeoffs  B^  on  condition^  and  B^  breaks  the  e§nditiony  the 
deed  belongs  to  the  feoffor  again }  for  it  fhall  not  remain  as  an 
evidence  againfl:  him  or  his  heirs  afterwards.  Br.  Charters  de 
terre,  &c.  pi.  5.  39  H.  6.  36. 

20.  If  I  am  infeoffifdWi&  warranty  to  me  and  my  heirsy  andafiter 
/  infeo^A.  in  fee^  and  bind  my  hetrs  to  warranty  and  die^  if  ^^7 

OPC 


jraiw  t«  Deeds'-^  4? 

gets  tiie  deed  by  which  I  was  WeoflFed,  my  heir  Audi  have 
Unimotdrtinui  hyfpecial  county  and  non  ratione  terrae.  Br*  Charters 
de  teme,  pi.  58. 

21.  lif  A.  infeoff  B.  with  warranty  t$  hinty  his  biirsy  and  affigniy  Nota,  if  A. 

mid  B.  ifdieoffd  with  warranty^  though  C.  may  vouch  A.  as  affig-  ^'<!#^  ^' 

mcy  yet  he  UudI  not  have  the  firft  deed ;  for  B.  has  made  warran^  ,^t  ^' 

to  C.  and  B.  may  be  vouched,  and  therefore  B.  (hall  have  the  Urn  b,  mfnfs 

t       deed  to  have  his  voucher  over,     i  Rep.  z.  b.  the  fourth  refolu-  Ci^^v 

tion  in  Lord  Buckhurftrs  cafe.  SV£fr 

Hull  have  che  cbartersy  which  comprehend  warranty,  and  which  ferve  for  the  necefbry  defrocfi 
ftf  the  title.    But  his  bar  (ball  not  have  theni)  but  the  feoffee.    Per  Cuke,  1  Rep.  %•  b. 

1L2.  One  parcener  may  have  the  charters  which  concern  her  pur^ 
party  onfyy  and  Ihall  have  detinue  thereof  againft  her  flfter  on  a  fpe- 
cial  count.     F.  N.  B.  138.  (G)  the  notes  there. 

23.  The  heir  fhali  have  a  detinue  of  charters,  although  he  hath 
not  the  land'y   as  if  I  be  infeoffed  with  warranty^  and  I  infeoff^ 
another  with  a  warranty  in  fecj  my  heir  fhall  have  a  detinUe  of 
that  deed  by  which  I  am   infeoffed,   becaufe   he   may  have   ad* 
vantage  of  the  warranty.     F.  N.  B.  138.  (L)  cices  9  E.  4. 

24.  And  it  my  father  be  diffilfedy  and  dieth^  I  ihall  have  a  detinue 
for  the  charters,  although  I  have  not  the  land,  and  the  executors 
Ihall  not  have  the  aftion  for  them.  F.  N.  B.  138.  (L.) 

25*  After  a  leafe  is  determined,  the  counterpart  of  the  leafe  be* 
longs  to  the  leilbr.    Jenk.  254.  pi.  46. 

26.  Counterpart  of  a  deed,  by.which  a  rent  is  rejerved  on  a  feoff-* 
ment^  does  not  pais  to  the  vender  by  bargain  and  blc  9f  the  rent, 
as  incident,  for  it  is  not  the  originad  deed  by  Which  the  rent' was  at 
firft  referved.  Per  omnes,  except  the  Ch.  Juft.  who  fays,  that  this 
counterpart  waits  upon  the  intereft,  and  is  good  evidence  for  it« 
Yehr.  224. 

27.  When  the  common  or  ftatute  law  gives  landsy  it  gives  *tlie 
means  to  keep  them,  as  the  evidences.  Arg.  God.  323* 

28.  If  A.  be  feifed  of  a  feigniory,  rent,  advowfon,  <^  any  thing  Mo.  s.  c. 
which  lies  in  granty  and  grants  it  over  to  B,  with  warranty,  and  483.to5Q3. 
B.  grants  it  to  C.  with  Mrarranty,  C.  fhall  have  the  iirft  deed,  be-*        '    " 
caute  it  is  neceflary  to  the  making  his  title,  and  without  it  he  caq* 

not  make  any  defence  againft  A.  or  any  claiming  by  him ;  and  when 

B.  erants  to  C.  the  rent  or  advowfon,  C.  ought  to  have  the  effe^ 

of  his   gnunt,  and    B.  cannot  in  derogation  of  his  grant  detain  . 

any  tfaii^  which  is  of  necef&ty,  and  of  the  efTence  of  his  grant.  [   49   J 

I  kep.  I.  b,  fifth  refolution  in  Lord  Buckhurft's  cafe, 

29*  If  A.  makes  a  feoffment  with  warrantyy  and  dies,  the  heir  of 
the  feoffor  fliall  have  all  charters,  which  the  feoffor  himfelf  might  de«  • 
tain  (fibough  the  heir  has  nothing  by  defcent)  by  reafon   of  the 
poffibility  of  the  defcent  after,     i  Rep.  i.  b,  fixth  refdutionin 
Lord  BucUnirfPs  cafe, 

30.  The  lord  by  efcheat  fhall  have  all  the  charters,^  which  concern  Br.  Char* 
die  fJOBe  land)  becaufe  (as  Popham  gives  the  reafon)*  he  is  jn/V/?  ters deter* 
f^)  and  cetms9t  veufh  i  and  therefore  the  feoffoc  (ball  not  detain  the  [^^J  'J"^^ 

£  4  evidences^  4. 14. 


49  JTafW  [or  Pccdfi.] 

evi^nces,  for  be  can  be  at  no  prejudice.     X  Rep.  2.  ut  fupra,  cites 
XO  E.  4.  14.  b.  per  Moyle. 
tlrs^e*''  31.  A.  by  deed  infeoffed  B.  and  C.  and  to  the  heirs  of  B.  Mi  At 

xlncXuiu  ^  of  feoffment,  and  other  evidences  arc  delivered  to  B.  and  af- 
terwards B.  dies^  (1  Jhallhave  the  died  by  which  he  was  infeoffed^  bo- 
caufe  it  makes  his  eftate  j  but  not  the  antzent  deedsy  for  they  were 
delivered  %o  B.  the  other  jointcnant,  for  the  affuring  his  inheritance. 
I  Rep.  2.  cites  34  H.  6.  j.  a. 
^Char-         32.  jtnd  if  A.  after  fuch  feoffment  rekafe  to  B.  and  C  and  de^ 

without  this  deed*  1  Rep.  2.  cites  34  H.  6.  I.  a. 
Br.  Char-  33,  ^^/  per  the  reporter  of  the  year-book^  if  a  rekafe  be  made  to 
re"©*  ii^"  ^^^^^^  ^**  have  pint  eftate  by  defeajible  iitle^  and  the  deed  is  cclivered 
to  one  of  them,  who  dies,  in  this  cafe  the  other  who  furvives  flia]l 
have  it,  becaufe  it  perfeSis  his  ejlate.  1  Rep,  %,  b.  cites  34  H.  6.  i. 
a*  6  H.  7*  3.  b.  21  H.  ?•  33*  a.  according  to  the  reafon  of  this 
cafe. 

'34.  It  was  faid  that  if  A.  infe^B^  and  G  to  them  and  their  heirs^ 
?nd  gives  the  antient  {iceds  to  B! zni.  B.  diesj  C.  (hall  have  all  the 
deeds,  and  not  die  heir  of  B.  for  he  can  have  no  lofs  by  not  having 
them,  or  benefit  by  having  them,  as  C.  may;  and  C.  ihall  have 
them  as  things  which  go  with  the  land,  i  Rep.  2.  b.  in  Lord 
Buckhurft's  cafe. 

[Sec  (H  a)  Sutcliff  v.  Conftablc  (S  sa)  ] 


(A  a)     Who  may  juflify  the  Detaining  them. 

[i.  /^  N  E  coparcener  may  juftify  the  detaining  of  the  charters  of 
^^  the  land  in  coparcenary  againft  the  odier  in  detinue,  for 
they  belong  to  her  as  well  as  to  the  other.    3  H.  6.  19.  b.J 

[2.  ^er  partition^  the  one  r^^tfr^^/x^  cannot  juftil^  die  detain- 
ing againft  the  other  the  charters  of  the  land,  which  me  alone  has 
allotted  to  her.     3  H.  6.  xo.  b.  j 
t  Roll.  4f*        [3.  If  teTiant  infee^Jimpfe  gives  the  charters  concerning  the  land  to 
irii?'  ^     another,  the  donee^  though  he  has  nothing  in  the  landy  yet  he  mav 
juftify  the  detaining  them  againft  the  heir  who  has  the  land*     xo  H. 


contra. 


t*  20.  b.l 

Jeafe 


4.  A  Jeafe  for  life  is  made  to  yf,  remainder  to  B,  in  fecy  if  the 
deed  is  delivered  to  B,  he  may  retain  the  deed.  Br.  Charters  dc  terre, 
pi.  16.  47  £.  3*  18. 

[ro  1  S*  ^^^^^^  of  deeds  by  tenant  in  tail  cannot  detain  the  deed  of 
5  J  intail  againft  the  iffue  after  the  death  of  the  grantor ;  but  it  is  other- 
JfQ.  «ai.  ^jj.  Qf  fych  grant  by  tenant  infee'^fmple.  Cro.  £•  496.  in  cafe  of 
••^  KcUack  V.  Nicholfon. 

6.  Several  writings  left  with  counfel  for  his  opinion,  in  order  for 
fale  of  the  land,  were  delivered  to  afcrivener  by  confent  of  the  par- 
ties  J  who  finding  et.  deed  concerning  the  intereji  of  a  third  perjou^  de^ 
Uvet^  it  t9  him  I  upon  complaint  to  the  court,  he  was  commv)4ed  to 

,  produce 
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produce  Ac  deed  to  be  delivered  again  to  the  parties,  they  conceiv- 
ing it  to  be  an  abufe  in  his  practice^  which  was  under  the  regulation 
rfthis  court.     Vent.  46.     Parry's  cafe. 

(See  attormj.] 


(Ba)     Kept   private  by,  or   in    Cuftody   of  the 

Maker. 

• 

X.  'T'  H  E  condition  of  a  hond  was  to  convey  lands  to  his  fin  to  cn- 
"*•  joy  after  the  obligor's  death.  In  debt  the  defendant  plead- 
ed, that  he  made  a  feoffment  to  a  ftranger  to  the  ufe  of  himfelf  for 
life  and  after  to  the  ufe  of  his  fon  in  tail.  This  uppn  demur- 
rer ^ws  held  to  be  m  performance  as  it  was  pleaded,  for  the  in- 
bnt  was  not  made  party  to  the  conveyance,  nor  had  he  any  deed 
Of  aiTurance  to  prove  his  eftate,  fo  as  he  is  not  fure  thereof,  nor  caa 
have  any  knowledge  perhaps  of  fuch  an  eftace,  nor  means  to  prove 
the  ufes  limited,  which  was  not  the  intent  of  the  condition.  Cro. 
E.  625.     Stutiield  v.  Somerfet. 

2.  A.  is  bound  to  make  a  releafi  to  B.  it  is  not  fufficient  to  make  it, 
and  deliver  it  to  ajiranger  to  the  u(c  of  the  plaintiff.  Cro.  £«  826. 
cites  20  £.  3.  Aud.  (^er. 

3.  A  hond  to  a  daughter^  found  after  the  father's  death  feveral  But  whera 
years,  was  fet  alide ;  and  Lord  Wright  faid,  it  appeared  to  be  the  ^  'i-oi^ntMj 
fadier's  intention,  that  no  ufe  fhould  be  made  of  it,  but  only  topro^  {vaa^^pi* 
tf^  him  from  taxes^  as  (he  had  owned  (he  took  the  intent  to  be ;  and  truJUa  and 
it  was  without  condition,  and  payable  immediately ;  and  he  always  t^cir  helis, 
kept  it  by  him,  and  therefore  if  me  had  got  it  from  him,  and  put  it  "gcciv^tiiB 
in  fuit  againft  him,  he  thought  equity  would  have  relieved  him  a*-  rents,  &c. 
gainft  it,  it  being  voluntary,  and  only  for  a  fpecial  purpofe.  Cb.  ^"^^  P^t 
Free.  183.     Wardv.Lant.  ^^^m^^^t 

^  from  time 

to  tirat/^r  the  htntfit  ofoneofbii  ^ghtert,  and  ehtred  into  a  Y>ond  to  the  fame  tnifloes  for  paymcot 
of  1000 U  for  the  ufe  of  the  fame  daughter  at  a  day  certain,  hut  kept  hoth  deed  and  bond,  and  re<« 
cetved  the  profits  of  the  eUate  till  his  dea:h,  on  a  bill  by  tlie  daughter  for  a  fatisfa<5lkon  out  of  th« 
profits  from  the  time  of  the  fetclement  made,  and  of  the  1000 1.  from  the  time  it  was  made  pay- 
able, Lord  Wright  faid,  they  were  the  father's  deeds,  and  he  could  not  derogate  from  them,  and 
decided  ilie  mtereil  of  tlie  bond  from  tlie  time  ;  but  as  to  the  profits  of  the  cAate,  plainrifF  and 
defaidants  agreed  to  fct  the  ])rofits  of  the  lands  a^ainft  the  daughter's  maintenance.  But  though 
the  £ither  had  by  his  will  given  her  a  ^'J'^cy  Inftttiijariion  of  the  bond,  yet  the  court  would  not  ci« 
ber  up  to  that,  but  left  her  to  her  election.    Ch.  Free,  a  10.  *  Barlow  v.  Heneage* 

4*  A  hond  for  1500 1.  was  made  at  the  time  of  a  willj  and  fhewn 
to  the  obligee  with  his  will,  and  afterwards  found  with  his  will  j  and 
it  being  for  a  like  futn  which  he  had  promifed  fome  years  before  to 
give  to  the  obligee,  on  his  marrying  the  obligor's  daughter  in  law, 
and  whoTe  fortune  was  in  the  obligor's  hands,  but  not  adjufted  \ 
Lord  Harcourt  looked  upon  it  to  be  only  in  nature  of  a  legacy  and 
voluntary  as  agmnft  creditors.  Ch,  rrec,  370,  i«oeffes  v. 
Ltwtn, 

5.  A, 
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-  5.  A.  conveys  his  eftate  to  the  uk  of  bln^eiffir  Ufeywltb  powif 
to  mortgage  fucb  fart  as  he  JhaU  think  JUy  remainder  to  the  truftees 
to  fell  and  pay  all  his  debts,  but  continues  in  poffefj^n^  and  keeps  the 
deed*  He  becomes  indebted  afterwards  by  judgments,  bonds,  and 
ilmple  contradb.  The  deed  of  truft  is  fraudulent,  as  againft  cre- 
ditors by  bond  and  judgment,  who  having  no  notice  of  the  fettlenunt^ 
(hall  not  come  in  in  average  only  with  the  other  creditors,  2  Verm 
510,    Tarback  v.  Marbury, 


(B  a  2.)    Take  by  a  Deed.     Who  fhall  not,  though 

named  in  the  Premifles, 

« 

LEASE  was  made  t(^  J.  and  B.  his  wifcy  (^  primogenito  proliy 
habendum  to  them,  and  the  longer  liver  of  diem  (ucceffively 
during  their  lives;  and  then  the  hufband  and  wife  had  ifTue  a 
daughter  bom  a^ertvards.  Per  three  juftices  the  daughter  had 
no  eftate,  becaule  (he  was  not  in  eile  at  die  time  of  the  grant*  Ow« 
152.  Stephens's  cafe.  ^ 


(is  a  3.)     Loft  Deeds,  &c.     In  what  Cafes  Ac- 
tions lie  at  Law,  though  the  Deeds  are  loft. 

ft 

I.    A  CTIONlics  not  for  a  deed  determined^  or  for  the  counterpart 
^^  of  an  indenture,  in  which  a  warranty  is  contained^  wimout 
^Jpecial  grant..    Brownl.  222.     Sutcliffv.  Conftable. 

2.  Where  a  demife  is  made  of  lands,  rendring  rent,  though  the 
leafe  be  loft  or  miflaid,  the  landlord  may  fue  for  the  renty  and  de- 
clare on  a  demife  in  general^  without  faying,  it  was  a  leafe  in  writii^; 
and  fo  you  may  in  all  cafes,  where  it  is  not  a  thing  that  lies  in  giant, 
&c.  Per  Cur.  2  Vern.  98,  99. 

[See  2Drtal  (B  f.  6.)  Loft  Deeds.] 


(B  a  4.)    Whei;e  in  Cafes  of  Deeds  loft  Anions 
fhall  be  brought  on  the  Counterpart. 

A  Covenaixts  with  B.  to  make  an  afliirance  of  land  befoie 
^^^*  Mich,  by  indenture,  A,  dies,  die  covenant  unperformed, and* 
the  original*  deed  comes  into  the  hands  of  the  executors  of  J.  B« 
.brought  a  writ  oi covenant  on  the  counterpart i  and  per  Cur.  it  does 
not  lie  without  the  deed  itfelf.  Per  Walmefley,  he  may  have  an 
adion  of  detinue  to  recover  the  deed.  Noy.  53.  Yelvertoa  F« 
.Qornwallis,-*-*!!!  cafe  of  a  wortgago  loft  it  was  degreed,  that  the 

counterpart 
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cmmterpart  fhould  be  sdlowed  as  an  original,  «a<1  admitted  as 
fttch  at  any  trial,  &c.  Fin.  ^  a39.  BriTcoe  v.  £arl  of  Denbcigb 
&ai'. 


(C  a)     Who  (hall  take  or  be  bound  l)y  the  Deed.  [  52  ] 
One  not  named  in  the  PremifTes  as  a  party. 

J.  A  diffeifed  B.  and  then  A.  infeoffid  J.  S.  by  deed,  thus,  viz, 
^^  •  Know  all  rmn^  &c.  ^od  ego  A.  per  ajftnfum  6f  confenfutn 
B.  dedi  &  concefE,  &  hac  prefenti,  &c.  unto  J.  S.  and  that  be  dfone 
before  any  entry  made  by  B.  thefe  words,  (per  ajfenfum  ^  confenfum 
of  A.)  ihall  not  bind  him,  but  that  he  may  enter,  notwithftanding 
diat  it  be  true,  that  the  feoffment  was  made  wi^  his  aflent  and 
content ;  for  whei^  he  is  diiTeifed,  he  hath  but  a  right,  which  (hall 
not  depart  from  hitp,  if  not  by  extinguifhment ;  and  it  ought  to  be 
at  leaft  by  deed,  znA  made  unto  him,  who  at  the  leaft  hath  the  pof** 
feffion  of^die  freehold  in  the  fame  land  at  die  time,  &c.  And  in  this 
cafe  the  feoiFee  h^d  not  any  polTeffion  at  the  time  of  the  feoffment, 
and  the  diileifor  cannot  enter  in  the  name  of  the  difTeifee,  and  re- 
veft  the  poflei&on  in  the  perfon  of  the  diffeifee,  for  the  diffeifor 
himfelf  is  in  pofleffion,  and  he  cannot  enter  upon  himfelf,  &c.  So 
it  cannot.be,  that  the  difieifor  doth  make  this  feoffment,  asfervani 
to  the  diffeifee,  for  it  is  made  in  the  name  of  the  diffeifor,  &c.  Perk. 
S.  156. 

2.  And  if  Tifiranger  had  entred  In  the  name  of  the  diflcifee,  and 
by  his  commandment  had  made  a  feoffment  in  the  name  of  the 
diffeiiee,  ^  per  ajfenfum  Csf  confenfum  of  the  diffeifee  by  a  detd^ 
containing  in  it  a  warrant  of  attorney  to  make  livery  of  feiiin, 
by  fuch  feoflfment  the  diffeifee  (hall  be  Dound.     Perk.  S.  157. 

3.  IfJ.  S.  be  infeoffid  to  have  and  to  bold  to  J.  S.  and  T.  K.  and 
Jiverj  ofieifin  is  made  unto  J*  S.  according  unto  the  deed,  it  is 
void  unto  T,  K*  Perk,  S.  164.  cites  12  E.  3.  77.  5  H.  4,  2, 

4*  But  if  livery  of  feifin  had  been  made  unto  Y .  K.  according 
unto  Ae  deed,  then  he  takes  by  the  livery  of  feifin,  and  not  by  the 
deed.    Perk,  S.  164. 

5.  If  I  leafe  land  to  y,  S,  habendum  to  him  for  twenty  years, 
remainder  to  j.  K.  infee^  he  (hall  take  the  fee-fimple,  and  yet  he  is 
Iiot  named  in  die  premiffes.  Arg.  PI.  C.  158.  in  cafe  of  Throg- 
morton  V.  Tracy — 160.  S.  P.  arg*. 

6.  One  granted  to  a  baron  and  feme,  being  tenants  for  years  in 
pofleffion,  that  they  (hould  have  the  lands  for  their  lives,  and 
granted  fiirther  by  the  fame  deed,  that  af^er  their  deaths  their  chil^ 
dtenfimdd  have  the  land  for  40  years.  Per  t'lree  jufti^s,  the  chil- 
dren ihall  take  by  way  of  remainder^  though  thm{>e  no  word  of 
remainder  in  the  deed ;  and  as  a  remamder  they  may  take  it,  though 
they  are  not  parties  to  the  deed.    Cro.  £.  lo.    Anonymus. 

One  may  take  an  executory  eftatCy  or  by  way  of  remainder,  that  is  S.  c.  cited 
pot  party  to  a  deed.    Cro.  J.  563.    Greenwood  v.  Tyler.  per  Brown 

4  .7.  Leflir  J*^^^-^^» 
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7.  Leffir  deviftd  to  Bis  lejfee  for  years  his  land  for  the  fame  term 
he  had  before,  paying  the  fame  rent  at  the  (ame  days,  and  under  the 

fame  covenants  which  were  in  the  former  leafe.    Adjudged  it  was 
not  a  condition,  but  only  a  covenant^  or  rather  a  trufc.  2  Show.  40. 

cites  the  cafe  of  Martindale  v.  Martin.    Cro.  £.  289. Godb. 

99.pl.  114.— ^ And.  197.  Maunchel  v.  Doddington  alias  Michel 
V.  Dunton.  Adjudged  that  they  were  vain  words.— —Ow.  54. 
S.  C.  they  are  not  either  condition  or  covenant,  cited  per  Fopham. 
Poph.  8.  as  Michel's  cafe. 

8.  In  copyhold  grants  a  perfon  may  take  by  being  named  in  the 
habendum  only.     Cro.  £•  323.     Downs  v.  Hopkins.  < 

9*  A  demife  was  thus,  fc.  This  indenture  made,  &c.  between 
A,  of  the  one  part,  and  J5.  his  wife^  and  their  children  lawfully  be* 
gotten  at  the  affignment  ofthefaid  B.  of  the  other  part.     B.  and  his 
wife  had  a  child  born  at  the  time,  and  after  had  usveral  other  chil- 
dren.   But  per  tot.  Cur.  The  child  then  born,  or  thofe  born  af- 
terwards, took  nothing.     And  per  Ayliff  Juft.     The  child  then 
born  Ihould  have  taken,  had  it  not  been  for  the  words  (at  the  alEsn* 
ment)  but  by  reafon  of  thofe  words  the  faid  child  is  excluded.  4  Le. 
64.     Trecarram  v.  Friendlhip. 
But  where         10.  A.  made  a  kafe  to  B,  by  deed  poll,  habend'  to  B.  and  his 
it  wasfisf       wife  and  daughter  fucceffwe^  ftcut  fcrihuntur  i^  nominantur  in  ordine* 
'^Ztftc-^  B.  and  his  wife  died  j  per  Cur.  the  daughter  has  a  good  dftate  in 
€(/Hveit        remainder^  and  thefe  words  make  the  grant  certain  enough*    4  Le. 
gave  no  re-  246,      Grubham's  cafe.      Cra  J.  563.    S.  C.   Greenwood  v. 

jjainder.        -pvler.   (a) 
Hob.  313.  ^  ^   ' 

Windfroore  v.  Hulhcrt.-^— Oodb.  51.  S.  C.  argued.— S,  C  cited  Cro.  J:ic»  364. 

(a)  But  there  it  is  reported  thus  :  th*;  deed  >vas  made  between  A.  of  the  one  part,  and  B.  of  the 
cKhtTf  by  which  A.  dfm[fcd  the  land  to  B,  wid  bis  tu:fc  and  daughter ^  Lthcnd.  to  thttn^  ut  Jvfradifbtm  tf^^ 
9^  ewrtm  dintius  vivtnn  fuce'Jiwf  for  t^m  of  their  lives ;  fo  that  the  firf^  part  ihei%*s  that  all  Ihall 
take,  and  not  the  habendum  only  ;  and  this  is  much  tnforced  by  the  words  (ut  fupriidtdum  eft) 
and  the  (fucceOTive)  is  before  the  limitation  for  all  their  hves,  and  it  was  adjadg^ed  accordingly; 
but  upon  error  in  the  Exchequer  Chamber,  the  jultices  doubting,  they  moved  the  parties  to  coo- 
poundj  who  did  fo. 

II.  Where  A.  and  B.  are  named  only  in  the  premises  of  the  in- 
denture as  parties  of  the  one  part,  and  C.  of  the  other  part  though 
J.  S.  is  afterwards  named  in  the  deed,  it  is  a  void  deed  as  to  hiias, 
and  no  covenant  made  to  him,  or  by  him,  is  good ,  for  he  is  a 
ftranger  to  it,  and  his  fealing  and  delivery  is  not  material.    Per 
Coke  arg.  and  he  agreed  the  cafe  put  on  the  other  fide.    4  £•  %' 
Where  a  bond  was  made  by  J.  S.  and  ad  majorem  rei  Jecufitatem 
Pof  h.  iSft.   inveni  71  D*  fdejujforem^  and  J.  D.  put  his  (eal  to  it,  this  was  held 
cites  2  E.  4.  his  deed,  for  it  is  not  mentioned  whofe  deed  it  is,  and  fo  it  is  the 
Fait.  ^\   1.  ^^^^  ^^  ^°^  which  are  named  and  put  their  feals,  &c.  Cro.  E.  56. 
^^¥,?zX'    ^*^  Skidmore,  &c,  v.  Vaud  Stephens.— *And  Wrayfaid,  they  con- 
.— Perk.  s.    ccived  the  matter  in  law  accordingly  in  the  principal  cafe,  which 
X  58.  t^yb  It    ^2g  Qf  ^  indenture  between  parties,  and  a  rel^e  made  by  one  nqt 
held,  yet  ^  P^rtv,  but  who  was  Covenanted  with,  and  who  covenanted  in  the 
ad4U  a  deed,  and  executed  the  deed,  was  held  not  good. 

qu-^iie.  J  2.  A.  bargains  and  fells  land  by  indenture  inroUed  to  B.  and 

there  was  a  provifo,  viz.  provifo  Jemper^  and  it  is  covenantcdj 
granted,  &c.  that  J.  S.  (who  was  a  Jlranger)  Jkall  dig  in  the  land 
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« 

f^T  minis.  Adjudged,  that  this  provifo  doth  not  make  a  condition 
or  covenant^  but  a  grant.  Mo.  174.  Lord  Huntington  v.  Lord 
Mouncjoy. 

13.  Articles  were  made  between  A.  of  the  one  fart^  and  B.  (not 
bjitig  of  the  other  part)  by  which  A.  lets  B.  a  houfe  at  10  /»  a  year^ 
fay  able  quarterh  y  and  whereas  the  faid  B.  hath  agreed  and  taken 
the  houU  aferejaidy  faying  the  rent  quarterly^  i^c,  and  leaving  it 
in  gooa  repair^  and  that  the  faid  rent  may  be  fatisfied  as  dforefaidy 
be  it  known  unto  all  men-,  that  I  y,  K»  do  covenant  fir  myfe^^ 
&c.  en  the  behalf  of  the  faid  S.  that  the  faid  B.Jhallpay  the  rentj 
and  perform  the  other  covenants^  &c.  and  this  deed  was  fealed  by 
B.  and  J.  K.  In  an  adion  of  covenant  brought  on  this  deed  by  A. 
aninft  J.  K.  the  defendant  upon  oyer  demurred  generally  ^  but 
alter  argument  the  court  was  clear  in  opinion,  that  the  ^^lion 
ia^  upn  this  deed  againft  the  defendant.  Carth.  76.  Salter  v. 
Kidgley. 

14.  tie,  that  is  no  party  to  the  deed,  can  mxihtv  give  or  take  any  Co.  Lit. 
thii^  by  it,  &c.  except  it  be  by  way  of  remainder.    Arg.  Carth.  77.  a3"-  Akafe 
in  <»fe  of  Salter  v,  Kidgley.         cites  3  Cro.  56.    2  Inft.  673.  ^^??o  i?. 
a  RoU.  220.  2  Cro.  359.     i  Inft.  352.— -*See  2  Lev.  74.  habtnd'  #0  * 

Bm  ttna  In, 
ias  -wififor  their  lives,  6(  eorum  diutius  yirenii  fuccc^vt  uni  poft  zltcrum  Jicut  fcrihunntr  &f  nomfian* 
tvmort&nu    Adjudged  A  good  remainder  in  M.  Cro.  J.  372.    Wheadon  v.  Sugg.  ' 

15.  One,  that  is  not  party  to  a   deed  made   between  parties.^  T    C4.   1 
_inot  take  by, the  deed,   unlcfs   by   wav  of-  remainder.    Per  ^1^^  5    . 
Levins  Juft.     3  Lev.  139.  in  cafe  of  Gilby   v.   Coply.       1   ■ »  s.  p.buul' 
HutL  88.     Windfmore  v.  Hoberc— — -Hob.  313.  314.    Green-  it  be  wiii>. 
woods's  cafe.  ••' ""  (^' 

as  omnibus  Chrifti  fidelibus,  &c.  though  it  be  by  deed  indented^  a  bond,  covenant  or  grant 
may  be  maCde  to  divers  feveral  perfuos  not  parties.  Trin.  29  Eliz.  B.  R.  Scudatnore  v. 
Vandenitene. 

If  j4,  gives  ijntf,  to  have  Sff.  to  B,  and  bit  beirs,  th's  is  good,  though  the  feolfee  is  Oot 
named  in  the  premiflfes  j  but  this  is  only  by  conftru^ion  of  law,  ut  res  magis  valeat,  Uq, 
Co.  Lit.  7*  S.  I. 

16.  A  man  cannot  take  immediately^  where  he  is  not  party; 
but  where  do  vou  find  that  a  man  cannot  give  without  being  a  par- 
ty ?  In  a  deed  of  feoffment  a  warrant  of  attorney  to  A.  not  a 
party,  is  TOod  now,  though  formerly  held  to  be  otherwife.  Per 
nolt  Ch.  J.  Show.  50.  m  cafe  of  Salter  v,  Kidley.^— *Carth. 
76.  S.  C. 

17.  Why  cannot  a  man  oblige  himfelfhy  a.  deed,  if  there  be  ex-  a.  made  a 
prels  words  for  it,  and  he  feals  it  ?  fuppofe  at  the  end  of  an  inden-  leafe  to  B. 
ture  it  be,  and  be  it  known  unto  all  men^  that  A.  B.  for  himfelfco-  ^^^  ^'  ^^* 
venantsy  (ifc.  and  he  feals  it,  why  fliould  not  this  oblige  him  ?  Per  ZTv^"" 
Holt  Ch.  Juft.  Show.  59*  in  cafe  of  Salter  v.  Kidley.—- — ^Carth.  things ;  and 
76.  S.  C.  i'  ^^  ^^'' 

'  tained  in 
fl»  deed,  that  the /ok/  B./gma  tf^,  as  his  furcty  ft  performance  of  thofi  eove/utfUS ;  axkl  then  is  adJed» 
f^  ^/ir«B>rg  tuhieb  covenants  tue  bind  our Jelves,  8f  ucrunque  noltrum  per  fe,  &c.  this  is  a  good  deed 
againft  W.  and  covenant  was  brought  againft  him  in  the  lift  of  B.  and  wdl  lies.    Br.  Fait$,  pL  6« 
eites  40  £.  3.  5. 

18.  One 


cannot 


J4  ifatW  [or  Deeds.] 

«     x8.  One  mat  h  party  to  a  deed  cannot  covenant  with  andther  that 

is  no  partly  but  a  meer  ftranger  to  it ;  but  one  that  is  no  party  to  a 

deed  ;^  covenant  u;rVi^  another  that  is  aparty^  and  thereby  oblige 

hlmfelf  by  fealing  the  deed.    Per  Holt  Ch.  Juft,  aiid  judgment  ac-> 

cordingly.     Card).  76.     Salter  v.  Kidgly. 

Corenanc         I9*  In  a  deed  poll  there  may  be  a  covenant  in  behalf  of  a  third 

may  be        perfbn,  but  not  in  an  indenture  5  therefore  where  there  is  a  covc- 

a^d^MU,  ^^^^  between  A,  and  B.  that  fuch  a  fum  of  money  Jhall  he  paid  to  G 

but  then  the  it  IS  not  good.    Arg.  8  Mod.  1 16.  in  the  cafe  of  Lowther  v.  Kelly. 

party  muft    --<ites  Inft,  47-  a» 
be  named 

M  the  detd  r.  Salk.  197.  Green  v.  Horn.— -An  indenture  of  eharttrpatty  not  being  between 
parties^  by  which  one  covenants  nuUb  a  Jiranger  to  the  indenture  /o  pay  money  to  another firtagtr^ 
both  of  whom  are  named  in  the  indenture,  is  good ;  and  an  adiou  of  deU  being  brought 
thereupon  by  the  granger,  and  the  coxuit  being  by  teftatum  exifiifj  was  held  good,  though  ia 
debt  and  doc  in  Govenant,  and  though  brought  by  him  alone,  to  whom  the  money  was  co- 
Tenanted  to  be  paid,  a  Lev.  74.  Cooker  v.  Child.*— >S.  C.  cited  Lutw.  305.  and  refolved  ac- 
cordingly in  the  cafe  of  Lucke  v.  Lncke. 

20.  Wher^  a  deed  runs  in  the  firjl  perfin^  figning  and  fealing 
makes  a  man  a'party^  though  not  named  therein,  i  Salic*  ai4« 
Nurfe  y.  Fnunpton.-  3  Lev.   140.   in  cafe  of  Gilby  v* 

Copley. 
Cro.J.653.       21.  Kfervant  fold  his  mafter's  beafts,  and  took  a  bond  in  his  own 
name  for  the  money,  but  to  the  ufe  of  bis  mafter\  adjudged,  that 
the  mafter  cannot  bring  the  a(%(Mi,  becaufe  he  was  no  party^  and 
he  ^could  not  rdeaie  it     Arg.  •  8  Mod.  1 16.  *  in  cafe  of  Low* 

Aer  V.  Kelly.      ■    ■    cites  Lev.   235.    Offly  v.   Ward. -^ 

2  Lev.  74.     Cooker  v.  ChikL    '  ■  ■  ■     3  Lev*  138.     Gilby*  v# 
Copley. 

[  See  (F)  pi.  I.— Conoition— (Effate.l 


[  jj^  1  (C  a  2.)     Bound'  who,  and  by  what.     Perfons  not 

named  in  a  Deed. 

'TpHERE  vircre  two  obligors,  die  name  of  one  was  omitted  in  the 
^  boTtdy  but  bothjigned  and  executed.  He  wnofe  name  was  omitted, 
knowing  nothing  oif  the  omiffion,  was  applied  to  to  give  freih  fecurityi 
which  he  agreed  to ;  but  after,  upon  difcovery  of  the  omiifion,  he 
refufed,  the  other  being  run  away ;  this  is  a  proper  matter  to  be  re* 
lieved  in  equity.  3  Ch.  R.  99.  Crofty  v.  Middleton.— Per 
Cowper,  Ch.  his  hand  and  feal  is  fufficient  evidence,  and  the  omif- 
fion is  a  fufficient  accident  for  equity  to  relieve  agsdnft.  lOi.— 
But  where  a  blank  was  left  for  the  chrijlian  name  in  die  bond,  and 
the  furname  was  inferted,  and  after  the  obligor  fubfcribed  bodi 
chriftian  and  furname)  it  was  adjudged  fufficient  Cro.  J.  Si6l* 
Dobfon  V.  Keycs. 


(C  a.  3)  Ad. 
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(C  a.  3)    Advantaged  or  bound.     One  not  named 

in  the  Premises. 


t.  T  F  A.  gives  lands  U  have  and  to  hold  to  B.  and  his  heirsj  this 

-''  is  goody  though  the  feoffee  is  not  named  in  the  premifTes. 

And  yet  no  well  advifed  man  will  truft  to  fuch  deeds,  which  the 

law  by  conftru£tion  makes  good,  ut  res  magis  valeat ;  but  when 

form  and  fubflance  concur,  tiben  is  the  deed  fair,  and  abfolutely 

good.     Co.  Lit*  7.  a* 

2.  The  plaintiff  defired  to  be  relieved  for  a  leafe  made  by  thede-  if  a  man 

fendant  to  him  for  years,  which  the  defendant  endeavoured  to  im-  E'^^iLl"*^ 

peach,  becaufe  in  the  premijes  of  the  leafe  there  is  no  lejfee  namedj  ZmngM 

but  only  in  the  habendum  ^  and  the  caufe  being  referred  to  the  two  ptrfin  intbt 

Lord  Chief  Juftices  and  the  Lord  Chief  Baron,  they  certified  their  ^^'^^'* 

opinion  in  law,  diat  the  leafe  was  good  in  law,  notwithftanding  the  b.  k  isnoc 

leflee  was  not  named  in  the  premiiTes  of  the  leafe,  but  in  the  ha^  a  good 

bendumonly^  and  therefore  it  was  decreed  accordingly,  that  the  s^anCfbe- 

plaintiff  fliould  hold  die  faid  leafe.    Gary's  Rep.  12a,  123.  cites  "^JlnS^ 

21  &  22  Eliz.     Butler  v.  Dodton.  named  in 

the  premif., 
fesy  the  which  is  to  deiign  the  perfon  and  the  thing,  and  the  habendum  to  limit  the  eftate.  a  Roll. 
^m  Gram  {K  a)  pi.  13.  cites  M.  3^  Eliz.  B.  R.  per  two  Juftices.    Contra  Co~.  Lit«  7. 

.     [  Sec  (C  a)  per  tot.  ] 


(P  a)  Who  may  take  or  be  bound  by  it.     One  not 

iigning  it. 

I.  T  N  the  queen's  patent  there  was  a  claufe  for  repairing  and  S.  C.  cltcdj. 

*  leaving  in  repair.    Refolved,  that  though  the  leffee  only  takes  ^^Qiy^" 
by  the  patent,  and  it  is  not  made  by  him,  yet  this  is  as  a  covenant  Cro.  1. 521. 
on  the  leflee's  part  to  bind  him  and  his  affigns ;  for  when  he  takes  »"  ciicof 
W  the  patent,  he  confents  to  all  therein,  and  the  words  in  that  ^^^' 
claufe  are  as  fpoken  by  him,  and  it  is  a  covenant  that  runs  with  laSd.  ^^' 

the  land.    Cro.  J.  240.    Lord  Ewre  v.  Strickland. Arg.  S,  C.  f    f^   l 

cited,  Lane  78.  in  cafe  of  Sawyer  v.  Eaft.  *  L    3      J 

2.  If  there  be  two  Ufeesy  and  one  onfy  feals  the  counterparty  yet  Arj.  3 
the  other  fhall  be  bound  by  the  covenants  contained  in  it.     Arg.  ^'^^  *^3- 

2  BrownL  71.  in  cafe  of  Portington  v.  Rogers. So  oi feoffees 

where  he  riiat  did  not  feal  entred  and  agreed  to  the  eftate  con- 
veyed.   Arg.  a  Roll.  R.  63.  cites  38  E.  3.  8.  a. S-  C.  cited, 

D.  13.  b. ^Jo.  309.  S.  C.  cited,  per  Barkley  Juft. Arg. 

Lane  78.  cites  38  £•  3.  8.  that  a  man,  that  takes  benefit  by  a  leafe 
which  he  never  figned|  fhall  be  bound  by  a  nomine  pcenae  contained 
initi 

3.  If 
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3.  If  lejforfeahj  and  not  the  leffiey  it  is  as  good  z^uiA  hiin,  as  if 
both  had  fealed,  in  the  cafe  of  an  indenture,  for  an  indenture  is  the 
mutual  deed  of  both.     Fin.  Law,  8vo,  109. 

4*  A  feme  covert  is  bound  by  the  covenant  by  the  acceptance  of 
the  eftate.    Per  Barkley  J.  Jo.  309.  cites  3  H.  6.  4.  26.  b.  43  & 

45  E- 3- 

5.  An  eftate  for  life  was  made  by  indenture,  with  remainder  aver 

upon  condition.  The  tenant  for  life  feals,  and  dies.  The  remainder 
man  enters  by  force  of  die  reminder,  he  is  bound  to  perform  the 
conditions,  becaufe  he  takes  by  the  deed.  Arg.  3  Bulf.  163.  cites 
59  E.  3.  22. 

6.  A  promjfory  note  to  pay  too  L  for  fo  much  South^Sea  Jtock 
obliges  the  perfon  to  transfer  the  ftoclc,  by  his  accepting  the  note* 
Gibb.  2*    Anonymus. 

[See  (F)  pi,  2.  (H2.)] 


(Da  2.)     Not  Party  or  Privy,  &c.   In  what  Cafes        | 
an   Agreement    to    a    Remainder,    Leafe,   &c, 
(hall    make   the   Perfon   fo   agreeing   liable    to 
all  Conditions  annexed  to  fuch   Eftate,   though 
not  Party  or  Privy  to  fuch  Leafe,  &c.  j 

i 

I.    A    Leafe  is  made  by  indenture  to  A^  and  B,  and  A  feals ;  B.         i 

'^^  does  noty  but  enters  and  occupies.     B.  is  liable  to  the  renty 
per  Thorpe*    And  Finch,  iaid,  that  this  is  a  good  leafe ;  for  his         | 
agreement  charges  him.    But  he  (ball  not  be  charged  by  a  condi'^ 
tton  in  grofs  in  die  deed,  which  is  no  parcel  of  the  leafe,  but  a  thing 

Sitfelf,  and  collateraly  unleis  he  feals  the  leafe.    Br.  Dette,  pi.  8o« 
^    E.  3.8. 
Br.  Faun^         2.  But  the  principal  cafe  was,  an  adion  of  debt  was  brought 
fLi5.S.C.  upon  an  indenture  of  leafe  to  A.  and  B.  with  a  penalty  of  7.0  L  for 
^  not  performing  conditions ;  and  A.  fealed,  but  B.  did  not,  but  agreed 
*  and  entred  as  above,  and  was  ftilf  living,  and  yet  the  writ  oeing 
brought  againft  A.  only,  was  abated.     Br.  Dette,  pi.  8o.  cites  3$ 
£•  3.  8.  but  fays,  quod  mirum,  for  he  thinks  this  is  not  like  a  pe* 
nalty  for  non-payment  of  rent  annually,  for  it  is  a  refervation* 
Ibid. 

C  See  Condition*  ] 


i 


(D.  a.  3.)  Bound 
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(D,  a.  3)     Bound  or  advantaged   Who;    By   the  Set (g. a) 

Words  of  one  Party  only. 

I»  f  F  a  man  makes  a  Uafe  of  land  hy  indenture  referving  rmt^  and 
-  in  tbe  deed  are  no  words  of  the  leflbe,  but  the  leffiefeah  the 
iui^  and  enters  and  pays  the  rent,  and  after  reflifes,  vet  he  is  com* 
peUable;  for  being  by  indenture  it  is  the  deed  of*^  both  parties* 
Br.  Eftoppel,  pi.  147.  cites  45  AiT.  14* 

2.  One  fliail  be  bound  hy  putting  his  ftal  to  a  deed  indented  and 
delivery  of  the  ikme,  though  the  words  in  the  deed  are  fpoken  only 
by  anotker  man;  and  therefore  if  a  man  makes  a  leafe  to  me  of  my 
wm  land  hy  deed  indented^  for  years^  without  faying  any  more>  by 
this  deed  I  (hall  be  concluded,  and  yet  there  are  no  words  of  min« 
ia  the  deed.     Perk.  S.  i5Q.  cites  14  H.  6.  22. 

3.  And  ifjthere  be  father  and  fon,  and  the  father  is  fafed  of  hnd  The  year  . 
in  fee,  and  ^Jiranger  leafes  the  fame  to  the  father  hy  deed  indented  for  book  docs 
y/tfri,and  xh^  father  dies^  the  Jeffee  by  this  deed  fliall  conclude  the  awo^^with 
heir  of  the  leilor  to  fay  that  his  father  died  feifed  in  his  demefne  as  of  this;  for 
fee,  and  vet  there  are  no  words  of  the  father  in  the  deed,  &c.     Perk,  that  is  of  a 

s.  159.  cites  43. 12. 3. 17.  i;'^"jt. 

Id  aftrtof^cT  fmr  }ije  of  tf^  firoKgir^  by  \^Hchthc  father  humi  livrfslfand  his  heirs  to  tuarremty  \  bar  it 
fecow  out  clearly  repoiicd,  nor  does  this  point  of  Perkins  appear  clear  in  Fitzh.  Abr.  Ef^oppeU 
pL  6.  And  in  the  year  htiok  ic  is  not  fettled  whethttr  the  father  at  the  time  of  the  leafe  was  feifed  ia 
fee,  or  had  any  thing  m  ttie  laud)  or  whether  tlie  grandfather  was -not  clieu  teuaac  in  tail  and  fof- 
livtd  tlie  father. 

4.  An  indenture  was  between  lord  and  tenant;,  reciting^  that  the 
tenant  held  of  the  lord  hy  homage^  fealty^  and  lO  s.  rent,  the  lord  con* 

firms  his  ctt^tCyfa/vo  antiquo  dominico-,  i^  fervitio\  and  it  was  held, 
that  though  it  was  indented,  and  both  fcraled,  yet  becaufe  it  is  a  re- 
cital, and  all  are  the  words  of  the  lord  only,  therefore  it  fhall  ngt 
efivp  the  tenant  to  plead  hors  de  fon  fee.  Br.  Faits,  pi.  4.  cites  35 
H.  6.  34. 


(E.  a)     Where  one  Part  being  void  fhall  avoid  the  *J*f,K^ 

Whole 

I.  T  N  debt  upon  an  ohligation  of  %o  I.  the  defendant  pleaded  not  S.  c.  cited 
*  lettered^  and  that  it  was  read  to  him  as  20  s.  which  he  hadpaidy  ^'  fy^{^^^* 
and  (hewed  an  acquittance  thereof,  and  as  to  the  re/slue  not  his  deedy  re|)oi ter  in 
and  the  plea  was  held  good.    Br.  Noneft  fadtum,  pi.  8.  cites  9  H.  h»obfervft* 

cafe,  lod  f.«y$  that  this  cafe  being  of  one  {ntire  foniy  proves  without  queftion,  that  if  there  act 
Mv9  ahftimtt  and  difiuA  tiaufis  in  one  deedy  and  the  one  is  read  tci  the  party,  and  the  other  iior» 
that  the  deed  is  good  for  the  daufe  which  was  read,  and  Toid  ab  initio  for  the  refidtie;  and 
that  though  the  deed  confiftiog  of  om  mtirtfum  was  voidfwr  At  «ifi»it,  ai  it  agreed  i»  14  H.  8.  and 

Vol.  Xlll  F  3«  £• 
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30  E.  3.  3i.b.  yet  it  was  wifely  done  by  the  defendant's  counfel  in  9  H*  5. 15.  a.  to  plead  the  troth 
of  the  cafe,  and  not  to  leave  the  matter  upon  any  quefUon  in  law,  when  the  truth  of  the  matter 
will  ouil  all  qut-ilions. 

2*  S9m£  of  a  convent  Jealed  z  deedbydure/s^  this  made  the  whole 
deed  void,  for  the  deed  is  intire ;  and  if  it  be  void  in  pait^  it^is 
void  in  all,  though  the  greater  number  did  agree.  Br.  Faits,  pL  52* 
38  H.  6.  27. 

^'  ^Cr^k^*^         3*  ^  /i&r^  obligations  are  written  in  one  parcbmeniy  and  one  is  read 

M*^Rei>  »7.  '^  ^^^  ^^  ^  more^  it  is  his  deed  as  to  this  part  and  not  for  the  reft. 

b.  in  Pigot's  Br.  Non  eft  &3um,  pi.  11.  cites  14  H.  8. 25.  per  Pollard,  to  which 

^^  Brudnell  agreed. 

4.  So  where  zn  obligation  is  in  two  fever al  10  l.'s  and  it  is  read  fir 
one  10 1.  ^ffi^it  is  his  deed  for  the  one  10/  and  not  for  the  other 
10/.  and  a  deed  rafed  in  part  where  more  is  writ  to  it,  or  is 
interlined  after  the  making,  this  fhall  avoid  the  deed,  per  Pollard 
to  which  Brudnell  agreed.^  Br.  Non  eft  faAum,  pL  i  J.  cite$  14 
H.  8.  25. 

5.  \i  two  join  or  are  joined  in  a  deedy  whereof  one  has  no  eapacitj^ 
^as  a  monk  or  feme  covert)  yet  it  is  good  either  to  charge  or  bene- 
ht  the  perfon  able,  though  void  as  to  the  other.  Br.  Faits,  pi.  37* 
cites  14  H.  8.  25.  per  Brudenell  Ch.  J. 

6.  A  recognizance  was  made  to  Sir  Nich,  Bacon  Kt.  L&rd  Keeper 
of  the  Great  Seal,  and  to  2  others^  and  this  was  taken  and  acknow- 
ledged before  thefaid  Sir  Nich,  Bacon  Kt.  Keeper  of  the  Qreat  Seal} 
upon  demanding  the  opinion  of  the  juftices'if  this  was  good  or  not, 
they  thought  that  as  to  Sir  Nicholas  Bacon  it  was  void,  but  as  to  the 
other  2  it  was  good  enough.  D.  220.  b.  pi.  14.  Pafch.  5  £li2« 
Sir  Nicholas  Bacon's  cafe. 

7.  A  deed  may  be  gqod  in  part,  and  void  in  p^irt;  as  if  a  deed 
1)C  read  to  a  man  unlearned^  and  part  is  interlined^  it  is  good  for  lb 
much  as  was  read,  and  void  for  tiie  reft,  per  Hutton  J,  Ley  79.  ivk 
cafe  of  the  BifllOp  of  Chichcfter  v.  Freeland.— — But  rafure  avoids 
the  whole  deed.  Mo.  35.  pi.  116.  Trin.  4  Eliz.  Anon. 

\x  is  good  8,  A.  is  bound  to  infeoft'  J.  S.  of  one  manor,  and  to  dijjeife  y.  N. 

void1for*tji  ^^  another  manor.     It  was  faid  arguendo,  that  the  bond  is  void  ia 

reft.  Br.  tie  whole,  and  cited  14  H.  8.  25.  (jodb.  213.  in  the  cafe  of  Nor- 

Faits,  pi.  ton  V.  Symms. 

7,T.  cites  14 

H«  8.  25.  per  Fitzherbert. 

Hwb.  14.  g.  Where  there  are  legal  covenants  an^  covenants  again/i  law 

in  the  fame  deed,  the  laft  are  void,  and  the  firft  ftand  good.     1 1 

Rep,  27.  b.  per  Coke  in  Pigot's  cafe. Cites  14  H.  8.  25,26. 

^c. 

10.  As  to  a  deed's  being  good  in  part,  and  void  in  part,  Coke 
thought  there  was  a  difference  when  a  deed  is  void  ab  initio^  and 
when  it  becomes  void  by  misfeazance  ex  pojl  faSto.  \  I  Rep*  27.  in 
Pigot's  cafe. 

1 1.  Alfo  there  is  a  difterencc  when  the  doed^  which  is  void  in  part 
ab  initio^  confifts  upon  the  whde^  and  wbtn  upon  diverfe ^evtral  claufes. 
Per  Coke^  ut  fupra. 

X2«  4^ 
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11.  j^  diere  k  a  divvrfity  vAcn  the  fevtral  clatfei  m^  ahJSuU 
mud df/Hn&i^ni  when  thsugb Jeveral^  yet  one  has  dependency  an  tha 
ptier^  Dtfupia. 

13.  J  bond  void  in  fart  iy  a  Jlatute  law  is  void  in  toto ;  but  at  The  ixcom 
mmun  iaw  it  is  good  as  to  the  l^al  part,  and  void  as  to  the  iUe^l.  differenc* 
Arguendo  2  Jo.  90>  91.  cites  3  Rep.  82,  83.    Twine's  cafe.  ]l!i^refolv- 

ed.  Hob.  14.  Trin.  12  Jac.  C.  B.  in  cafe  of  Norton  v.  Simmes.    ■  Ai  upon  the  Aacute  of 

1)  fi.<6.  if  u  Jbtr^tjfM  u  homd  for  a  poim  againil  that  law^  and  for  a  due  debt  alfo,  the  whole  bond 
is  yoid.  Fur  the  iecter  of  the  (latute  '\%  fo^  and  a  ftatvte  ii  a  fliriA  law ;  but  thecoaiinon  law  doth 
divide  accordins  to  common  reafon,  and  Iiaving  made  that  void  which  is  againft  law>  lets  the  refl 
ibod. 

14.  Where  the  grant  is  void,  the  covenants  in  it  are  alfo  void,  Ycir.  18. 
aad  £>  is  a  band  ^fferfmnance  of  covenants*  Lev.  45.  Mich,  z  3  ^1*£^ 
Car.  2.  B.  R.  ((ays  he  heard  it  was  fo  refolved.)  :(Caponhurft  v.  b.  r.So« 

Caponhurft.  prani  ▼. 

SkuTro. 
S.  P,  .Owyn  X36.  helii,  that  Che  covenant  flialt  bind^thou^  the  deed  is  void.  Pafcb.  10. 

Jac  VTaller  v.  Dean  and  Chaptrr  of  Norwich.  ■  *  i  Sallc  199.  cites  tlie  cafe  of  Capoohurft 
r.  Caponhorfty  and  diftingu'ifhes  between  dcptndmt  and  indeptnioat  covenamtSf  that  the  firft  are  wiiif 
but  aot  the  ochcr.  Mich.  10  W.  3.  B.  R,  Korthcott  v.  Underbill.  ■  ■  .  *  S.  Clc  P.  a 
BrowoJ.  16  ly  164, 16^,  Paich*  zo  Jac*  C.  B.  in  cafe  of  Wateis  y%tbe  BUhop  ofKorwich.  ■  1  1 
I  Raym.  17.  S.  C.  adjudged. 

ft 

(£«  a.  2)     Deeds  voidable,  by  whom  and  wliea.     [  59  ] 

J>  CTH  E  erants  of  Tome  perfons  are  voidable  by  Aen^ehes  and 
•*  their  veirsy  and  by  tbo/e  whojbail  have  their  tjiattijor  ever. 
And  the  grants  oiffome  perioas  are  voidable  by  the  grantors  only 
durif^g  certain  tinUj  and  fome  are  voidable  afier  the  death  of  the 
grantor  by  the  heirs  of  the  grantor s^  and  not  by  the  .grantors,  or  by 
any  other  perfon  during  the  life  of  the  grantors,  ixc*  f  erk.  2.  S.  a* 
cites  Bra£t.  I.  2.  5* 


(F.  a)  Void  or  voidable  only,  what  Deeds  are,       (k)  (C)(dj 

— Vdid  and 

1%    A-  bond  J  releafcy  orfeoffment^  and  the  like,^^^^  by  durefs^h  not  ^®* 

-^  void,  and  therefore  the  party  cannot  fay  non  ejl  failum^  pri^-So*' 
■or  fluU  have  affife>but  naay  enter  and  avoid  them  by  ploa;  for   ifthefeof^ 
fach  deeds  are  not  void,  but  voidable.    Br.  Faks,  pL  68.  cites  for  makes 

a  E.  4.20.  ,  a/ctter^ 

'  attormy  to 

idrverfrijin,  and  all  is  done  by  dorefs  of  imprifonment,  and  livery  of  feWin  is  madejby  force  thereof  1 
Kbis  is  a  di^eitm  to  the  doaor ;  bot  that  does  not  prove  chat  the  deed  of  feotEaient  and  the  letter 
of  aoomey  are  void,  for  Chen  the  donor  mi^ht  tKOVtrfx  them,  which  he  cannot  doy  3ec«  And 
biprifomnetii  ought  to  1>e  made  fur  the  mJung  of  a  Ueed>  &c.  Perk.  %,  9.  S.  17.  cites  p. 
41  E.  3. 9. 

2*  So  of  a.  deed  iy  Mn  infant^  though  otherwi/e  of  a  *  feme  coverts  *  For  a 
Sec  (N)  pi.  :»,  5.  bl        ^  ^  ^-^^ 

covirt  as  merely  voidy  eiren  though  Ihe  has  a  feparate  dftare,  but  yet  her  executon  or  her  buibaod^ 
if  he  poileiles  hunfelf,  afrer  her  death,  of  any  of  her  effe^,  are  liable  to  pay  the  mooey  borrowed  ; 
tMrfeparxe  eftite  beia^  an  a  truR  eftate  for  payment  of  debts.  Per  the  Mafter  of  the  RoUs.  Tria. 
1^3.  a  Wffls*s  Rep.  i^f.    No|toa  r.  Turvil. 

Fa  3.  It 
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3,  It  16  a  ccHUfMn  kfiown  rule,  that  all  fuch  gifts,  grants  or 
Jf€{is  made  by  an  infant^  which  do  not  take  effeSl  by  delivery  if  hit 
band^  are  void,  but  fuch  gifts,  grants  or  dteds  made  by  an  iuant| 
by  matter  in  deed  or  in  writing,  which  take  eiFe£t  bj  delivery  of 
his  own  hand,  are  voidable  by  himfelf  and  his  heirs,  and  by  tbofe 
which  {hall  have  his  eftate.     Pcrlc.  6-  S.  12. 

4«  An  ufurious  bond  is  not  void,  but  voidable  by  plea.  Per 
Warburton  J.  %  BrownL  163.  in  the  cafe  of  Walters  alias  Waller 
V.  the  Dean  and  Chapter  of  Norwich. 


See  Accept- 

ancc>— 

Confiriniu 

tion.— 

Eftate— 

Voluntary 

ConveyaD* 


Kelw.  t8. 

b.  per 
Wood  J.  4 
Le.  1 5.  per 
Gawdy  J. 


(F,  a.  2)     Voidable   Deeds  made  Good  by  fbmc 

after  Aft. 

T,  T  N  debt,  the  Prior  of  D.  avoided  an  obligation  by  durefsj  made 
*  by  the  Prior  his  predeceflbr  to  the  convent ;  airid  the  plaintiSF 
eftopped  him  by  defeajance  made  after  he  was  at  large  upon  the  (amt 
obligation  \  and  the  beft  opinion  was,  that  it  is  a  good  eftoppel. 
And  fo  it  appears,  that  a  deed  made  by  durefs  is  not  void,  but  void- 
able.    Br.  Faits,  pi.  87.  cites  35  H.  6.  17. 

2.  If  an  infant  infeoffs  or  makes  a  leafe  to  B.  and  delivers  it  with 
his  own  hand,  this  is  not  void  but  voidable  only  \  and  if,  when  of 
agej  hefaysy  God  give  you  joy  of  it,  this  is  an  affirmance.  Per  Mcm 
J.  4Le.  4.  pi.  15.    Anon. 

3.  Feoffment  by  hufband  and  wife  of  the  wife*s  land^  rendring 
rent;  the  hu(band  dies,  the  wife  accepts  the  rent,  this  (hall  bind 
her.  Arg.  2  6rownl.  141.  in  cafe  of  rortington  v.  Rogers.  - 
So  that  her  deed  is  not  void.  Cro.  £1.  769.  Trin.  42  £Iiz.  B.  R' 
Sbipwith  v«  Steed. 


f  60  ]  (^-  ^)  Decd-PoU,  and  v4iat  is  confidered  as  fuch; 

the  EffcSt  thereof,  and  DiiFerence  between  it  and 
.    an  Indenture. 

I.    A«  deed-poll  is  that  which  is  plain  without  any  indenting;  b 
'**'  called,  becaufc  it  is  cut  even  or  polled  ;  every  deed  that  is 
pleaded  fhall  be  intended  to  be  a  deed^oUy  unlefs  it  be  alledged  to  hi 
indented.     Co.  Lit.  229. 

2.  A  deed-poll  is  that  which  is  only  the  Jced  of  the  grantor.^"^* 
An  indenture  is  that  which  is  the  mutual  deed  of  both.  Fin*  LaWj 
8vo.  109. 

3.  Heretofore  a  deed  indented  was  called  charta  chirographata^ 
or  charta  communis,  becaufe  each  party  had  a  part.     And  a  deed- 

*  poll  was  called  charta  de  una  parte,     Co.  Lit.  143.  b. 

4.  Though  a  deed  of  defeafance  of  ajlatute  be  indented^  yet  it  is 
but  in  ^e  nature  of  a  de^d-poll,  and  the  words  of  the  defeafance 

are 
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are ^e  aft  and  words  of  the  conufee  only;  and  if  the  conulbr 
.  and  conufee  deliver  a  ieveral  deed  to  pne  another,  and  there  be  a 
variance  in  any  point  material,  it  {hall  be  taken  according  to 
the  deed  delivered  by  the  conufee.  2  And.  58.  Hollbgworth  v. 
Wheeler. 

5.  An  indenture  not  being  htt^veen  parties  is  in  nature  of  a  deed-  s.  C.cked 
poll,  fo  as  one  may  coyenant  with  a  ftranger  to  the  indenture*     2  I^^tw.  305. 
Lev.  74.  HiU.  24  and  25  Car.  2.  B.  R.     Cooker  v.  ChHd.  ^"rf^!* 

ly.  Trill.  I  Jac  x.    Lucke  v.  Lucke. S.  C.  citet!  3  Lev.  139.111  the  cnfcof  Gilhy  v.  Copley. 

—An  inilenture  by  the  woriis  bite  indenture  t^fi.aur^  is  all  one  with  a  UeeUin  the  firll  pcrfun* 
5  ICcb.  1 1 5.    Coker  ▼  Child. 

6.  A  deed  of  covenants,  being  only  a  deed-poll,  is,  for  that 
reafon,  the  deed  of  the  defendant  only^  and  therefore  the  cove- 
nants cannot  be  mutual.  0  Mod.  41.  Pafch.  7  Geo.  172:?. 
Lock  v,  Wright. 

7.  A  contra£b  by  deed-poll  cannot  make  that  to  pafs^  which  an- 
other then  enjoys,  but  is  void.  Arg.  PI.  C.  433.  b.  in  the  cafe  of 
Smith  V.  Stapleton. 

8.  A.  by  deed-poll  covenants  with  B.  to  fell  land  to  B.  for  200  /.  S.P.  2  And. 
and  B,ly  the  fame  deed  covenants  with  A.  to  pay  the  200  /.  *'•  ''/»"• 
B.  firft  delivered  the  deed  to  A.  as  his  deed,  and  then  A.  fealcd  and  Anon.*-!— 
delivered  it  to  B.  as  his  deed ;  adjudged,  that  this  was  the  deed  both  Cro  £. 

ot"  A,  and  B.  and  that  he,  that  has  poffeflion  of  it,  may  have  action  4^^  Jrin. 

of  covenant  againft  the  other,  notwithftanding^the  firft  or  fecond  |jc  *^ 
delivery  of  it :  for  it  is  fufficient  to  bind  both.     2  And.  30.  Mich. 
37  and  38  Eliz.     Crofs  v.  Powell. 

9.  Upon  a  recordare,  the  defendant  avowed  for  damage-fealant,  P^l^-  S. 
and  the  plaintiff  made  title  at  common  law,  and  the  defendant  Ji,aithotigh 
ihewed  a  deed  ii^ented,  running  thus,  noverint  me  f.  abbatem  de  £^  n  isfaiti  by 
dediffe  to  thj  plaintiff  t2\Q  tenementum,  &c.  pro  quo  idem^  the  plain--^  feme,  that 
t'lffrenunciavit  toiam  communiam  fuam  quam  habuit  in  B.  &c.  and  f*^"**^®** 
it  was  held  there,  that  notwithftanding />^r/  of  the  words  are  in  the  between 
frfi  perfon^  and  part  in  the  third  perfon^  and  though  the  words  re-  tivo,  both 
nunciavit.;  &c.  are  all  the  words  of  the  abbot,  and  not  the  words  of  ^^^' 
the  plaintiff  who  releafcd  ;  yet  becaufe  it  is  by  deed  indented,  and  within  th« 
both  have  fealed  and  delivered  it,  it  is  therefore  good  i  but  it  was  deed,  »>«! 
held,  that  becaufe  it  is  renunciavit^  and  does  not  fay  to  whomj  &c.  ^*J*  words 
ffor  it  ought  to  be,  renunciavit  prxfato  abbati),  &c.  that  therefore  m  the  firft 
At  deed  is  not  good.    Per  Babbington,  &  per  Cur.    Br.  Faits,  perfon,  and 
pi.  ,.  cites  9  H.  6.  35,  '^.,r;tr 
in  the  third  pcrfon,  that  a)l  the  words  in  the  deed  (hall  be  faid  to  be  fpokto  by  him  who  fpoJu  ia 
the  firft  perfun,  yet  fuch  faying  is  nothiog  to  the  purpofe. 

10.  TTiough  *  the  words  of  an  indenture  are  the  xuords  of  both  +r  fill 
parties^  yet  is  ofcberwife  in  a  deed-poll  j  for  there  the  leflee  is  not  J  '•  ^ 
{/lopped  t  to  plead,  that  the  leffor  nihil  habuit  in  tencmentis,  &c.  y,Jjf *  ^ 

Arg.  8  Mod*  212.  in  the  cafe  of  Shipwith,  v.  Green. Gawdy  Ella.*?.  R. 

Serjeant  ^ee(i,  that  in  deeds-poll  the  words  (hould  be  taken  fhrong  Thpmai  ▼. 
againfl  the  grantor^  but  otherwife  in  indentures;  for  Acre  the  JdU.Rcii,| 
WOTib  (hall  ^  taken  according  to  the  intout  of  the  parties,  being  69  irgQea* 

F    7  the   «}o  cites 
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Ar^.  Roll,  dse  worfs  of  both.  Lc.  318.  in  the  cafe  of  Scovell  or  Scobell  v.  Cla- 

3^  j°^  vtl  or  Cavd         But  this  muft  be  intended  of  material  words,  and 

cites  not  of  every  minute  and  defcriptive  word  and  circumftance*  Per 

WTiiichcot  Cur.  8  Mod.  313.    Skipwith  v.  Green. 

T.  Fox. 


:ro.  J.  398.  Pafch  14.  Jac.  B.  R.    Wliitcbcot  v.  Fox— Ca  Lit.  47.  b.— Carrh.  14S. 
Hihnan  v.  Hore.    See  EftoppeL  (N) 

10  Mod.  47»4S.  Lord  Say  and  Sears  cafe.  The  words  of  an  indenture  put  m  the  gen»aRty^ 
flnll  bind  both  parties,  and  be  taken  to  be  the  agreement  of  each.  Per  Gawdy«  Cro.  £1.  567.  ia 
the  cafeof  Roflel  7.  GulwelL 

IT.  If  there  be  a  variance  between  the  indenture  to  the  conufor 
of  a  ftatute  and  that  to  the  conufee,  though  that  of  rfic  conufec 
to  the  conufor  is  but  in  nature  of  a  deed-poll,  &c.  yet,  fo  bx  as 
the  variance  is,  it  is  utterly  void.  2  And.  58.  H<dhngwortb  v« 
Wheeler. 


«  Vtra. 


(H  a)  Counterparts  of  Deeds,  and  where  they  vary 

from  the  Originals. 


r»  T  F  there  happens  to  be  any  variance  between  the  indenture  and 
^  counterparty  it  fliall  be  taken  as  the  deed  of  the  grantor  is; 
and  the  other  (hall  be  intended  only  the  mifprifion  of  the  writer. 
Fin.  Law,  8vo.  109. 

2.  So  of  z  defeafance  ofajfatute  hy  deed-poll^  if  there  is  one  de- 
livered by  the  cognizce  to  the  cognizor,  and  another  by  the  cog- 
nizor  to  the  cognizee,  if  they  differ  in  a  point  material,  it  (hall 
be  taken  according  to  the  deed  of  the  cognizee  delivered  to  the 
cognizor ;  and  though  thefe  deeds  were  indented,  yet  as  to  this 
purpofe  of  a  defeafance  it  is  but  in  nature  of  a  deed-poll,  and  fo  &r 
as  the  variance  is,  it  is  utterly  void.  2  And*  58.  HoUingWQrth  v. 
Wheeler. 

3.  A.  infeoffed  B.  of  a  manor,  rendring  for  certain  clofcs,  par- 
cel of  the  manor,  60  /.  rent  per  ann.  A.  affigns  the  rent  to  C  by 
bargain  and  fale  inroUed ;  the  counterpart  fealed  by  B.  was  de- 
livered to  C.  who  loft  it,  and  A.  found  it  and  tore  it.  Upon  an  ac- 
tion brought  by  C.  againft  A.  for  tearing  the  counterpart,  it  was 
hdd  byafll  but  the  Chief  Juft.  that  this  being  only  a  counterpart, 
and  not  being  particularly  granted^  it  does  not  pafs  to  the  plaintift  as 
incident ;  but  the  Ch.  Juft.  held,  that  this  counterpart  waits  upon 
the  intereft,  and  is  good  evidence  for  it.  Yelv.  223.  Sutcliff  v. 
Conftable, 

4.  Though  a  condition  may  bepUadedhj  indenture  fealed  with  die 
fcal  of  the  other  party  ;  yet  a  ctrnveyanci  cannot  be  pleaded  by  deed, 
unleis  fealed  with  the  feal  of  the  party  agent,  fcil.  the  feoffor  gnm- 
tor,  leflbr,  &c»  3.LC.  95.    Gumey  v.  Saer. 

5*  A  counterpart  of  a  fettlement  in  tail  was  admitted  as  fuf- 
ficient  evidence.^  that  there  was  fuch  a  fettlement,  and  a  conveyance 
wa&  decreed  accordingly.    Cb.  Prec.  ii6«    £yton  v.  Eytoa. 

(I  a)  Du- 
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(I  a)  Duplicates. 

!•  CT'WO  patentees  of  the  fame  ^Sce  for  dieir  lives  ;  one  has  the 
-^  real  patent,  the  other  only  a  du^icate.  The  principal  pa- 
tent was  wrote  per  warrantiam  de  privatq  figillo  audloritate  parli- 
amenti,  and  a  little  under  the  feal  of  the  other  was  wrote  the  word 
(duplicate)  ;  he,  that  had  the  principal  patent,  furrendered  it  in  the 
abfence  of  the  other  patentee  beyona-fea,  and  took  a  new  patent  to 
himfclf  and  another,  and  the  firft  patent  was  cancelled ;  it  was  the 
opinion  of  feveral,  that  when  the  principal  patent  was  cancelled^  the 
force  of  the  duplicate  was  gone  in  law  -,  becaufe  no  title  can  be 
made  by  this  patent,  becaufe  it  was  granted  and  fealed  by  the  Chan- 
cellor at  his  pleafure,  and  without  any  warrant  from  the  king  to  do 
it.    D.  179.  b.     Kemp  V.  Hales. 

2.  If  a  fine  is 'levied  by  hufband  or  wife  of  lands  which  he  has 
in  right  of  his  wife,  and  mere  is  a  deed  made  at  the  fame  time  to 
declare  the  ufes  thereof,  and  aftervkrards  this  deed  is  lofty  and  then 
enQther  is  made  to  the  fame  ejfeil  and  dated  as  thefirfly  tliat  deed  is 
fufficient  to  declare  the  ufes  of  the  fine.  Per  Holt  "Ch.  Juft.  Holt's 
Rep.  735.  in  the  cafe  ofBuihell  v.  Burland. 

3.  Where  a  perfon  has  a  large  eAate,  ^nA  fells  the  Hggeft  part^ 
and  is  conftrained  to  deliver  aU  the  deeds  to  the  purchalor,  by 
which  he  has  none  left  to  make  out  the  tide  to  the  refidue  by  ; 
upon  die  vendor's  moving  the  court,  that  the  parties  to  the  con- 
veyance to  hJm  might  be  ordered  to  execute  a  duplicate  of  the  con* 
vejance  to  be  kept  by  him.  Lord  Keeper  Wright  (aid  he  looked 
upon  it  to  be  within  the  covenant  for  further  affurance^^  and  ordered 
that  a  duplicate  ihould  be  executed,  but  that  it  ihould  be  indorfed 
upon  it,  that  this  was  only  a  duplipate*  Abr.  £qu.  Caf.  i66« 
Mich.  1700.  Napper  v.  AUington. — ^— But  the  matter  being 
moved  again  by  the  other  fide,  the  order  was  difcharged ;  for  that 
the  decree  being  once  executed,  the  court  had  no  more  to  do  in  it^ 
{hid« 


(K  a)  In  what  Caies  they  ihall  be  brought  Into  or 

remain  in  Court. 

I.  T  J  PON  ir9»  efifalfum  found  againft  the  deed,  it  m^  be  kept 
^   in  courts  but  otherwife  on  a  collateral  iJTue*     i  Salk*  215. 
Fitch  V.  Wells. 

2.  Per  Cur.  l(yt»i  had  (a)  denied  the  deed,  according  to  Wcy-  (a)  S.  P. 
mark's  cafe,  it  is  to  remain  in  court  tiU  the  caufe  he  tried  \  [ecus  it  Haokc'^if 
ihall  only  remain^r  the  term  in  which  it  is  brougnt  in ;  but  the  moft  the  pany 
it  goes  is,  that  upon  imparlance  granted,  it  flxall  rei^n  in  court  //Zf  the  ^'*^^  >'  ^ 

F4  */«««"«  i;t''r 
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ijB ought  to  defendant  pleaek  \  as  in  an  aSion  upon  a  bond,  if  it  be  by  Wfl^  Ae 
h«may  luwe  defendant  after  imparlance  may  crave  oyer,  and  therefore  there  it 
a  writ  to  tht  muft  remain  in  court,  till  the  party  is  put  to  pleady  that  he  may  in 
JMflictsto       that  cafe  have  oyer  of  iu    6  Mod.  212,  in  the  cafe  of  Selby  v. 

remove  the  q  

deed  to 

ihew  it.    Br^FaiCSy  pL  »o.  cites  rt  H.  4.  g.«— *A  certiorari  was  granted.    Br.  Faits,  pi.  8c.  cites 

r.  N.  B. 

r  6  ?  1  3*  Where  deeds  and  muniments  do  concern  as  well  the  defence 
3  J  of  the  'tenant  for  life's  tide,  who  alfo  poflell'eth  the  deeds,  as  the 
sT  P.  in^the  ."8^^  ^^  another  in  reverfion  or  remainder^  it  is  ufual  ^o  have  them 
cafe  of  Cole  brought  into  this  court  for  the  avoiding  all  perils,  and  the  iiidif- 
▼.  Moor,      fcrent  cuftody  of  them.     Gary's  Rep.  26,  27.  cites  40  Eiiz.  Dixies 

tenant  for  V\ft  has  a  deed  whereby  the  reverfion  and  inheritance  i^  in  another,  he  may  det.iin  it 
againft  the  revedioner.  Per  Finch  C.  HilU  32  &  33  Q*t.  2.  z  Chan.  Cafes  42.  Earl  of  Banbury 
v.Brifcoe.  . 

Fin.R.T6i.  4,  It  was  ordered  that  a  fettlement  which  f^»r^r«^rf  i;^ry  m«fi 
Yarworth.  '^^  ^Jl^tes  of  two  perfons  {hould  be  brought  into  court  for  its  fefeft 
— 39T.M3-  cuftody,  and  both  parties  have  the  ufe  of  it  as  they  have  occafion; 
fonv.Good.  and  both  may  if  they  pleafe  have  copies  attefted.     Hill.  32  &  33 

^?J  oM°  ^^"  ^-  ^  ^^^-  ^^^  +^-  ^^^  ^^  Banbury  v.  Brifcoe. 

claimed  the  whole  under  a  wiU,  the  other  infifted  on  an  intail  not  docked,  and  on  a  bill  bmufht 
by  htm  it  was  ordered,  that  the  deeds  be  brought  into  coyrt  for  the  plaintiff  to  h4^ve  the  hberty  of 
infpediingi  though  the  will  is  not  fet  afide.    9  Mod.  ^9.  Foire  v.  Sidenham. 

r 

5.  If  a  deed  belongs  to  ttvo^  and  he^  who  has  the  deedy  dieSj  the 
other  {hall  have  a  fubpoena  to  deliver  the  deed  to  him  for  mainte- 
nance of  his  title,  per  Pigot.  Quod  non  negatur.  Bro.  Con- 
fcience,  pi.  3.  cites  9  £.  4.41. 

6.  A.  on  the  marriage  of  his  fon  conveys  lands  to  the  ufc  of 
^     himfelffor  life^  then  to  his  fon  for  life^  then  to  the  ijjiie  of  his  fon  in 

taily  and  for  default  of  fuch  ifiue,  then  to  his  brother  and  his  heirs  \ 

the  fon  and  wife  died  without  ifTue,  living  A.  who  got  the  fettle- 

ment,  and  ;cut  it  in  pieces  ;  but  on  a  bill  of  difcovery  brought  by 

.  the  brother,  the  court  inforced  the  bringing  the  counterpart  into 

Er  rv  r*.     court  by  A.  though  it  was  objefteJ,  that  the  remainder  to  the 

matndr.mm  brothcr  was  meerly  voluntary  ;  and  fo  A.  was  prevented  from  fel- 

has aright     ling  the  ellate.     Trin.  1691.  Abr.  Equ.  Cafes  168.  Brookbank  v, 

to  come  in-    Brookbank. 

to  this  court 

foraidy  toconnpel  perfonsto  bring  in  the  deeds  and  evidences  rebting  to  the  cftate.  Per  Cor.  Hill* 

IX  Geo.  9  Mod.  132.  per  Cur.  in  Cane,  in  the  cafe  of  Reeves  v.  Reeves. 

7.  Kfuhpcena  ducens  tecum  was  awarded  againft  the  defendant 
to  bring  in  certain  deeds,  and  fhew  caufe  why  they  (hould  not  be 

.delivered. to  the  plaintiff;  the  defendant  fliewcd,  that  the  mortgage 
was  upon  condition  for  payment  of  40  /.  at  a  day,  and  before  the  dig 
the  mortgagor  fold  the  fame  to  the  plaintiffs  and  delivered  the  eftatc 
ly  livery  andjeiftny  whereby  the  condition  was  extind,  and  yet  the 
defendant  offered  to  give  lOO/.  It  was  ordered  that  the  deeds 
fiiould  be  delivered  to  the  uiber  of  the  court,  but  not  to  the  plaia* 
tift'  without  fpccial  order.  Gary's  Rep.  74^  75.  cites  18  &  ^9 
JEli».  Witford  v.  Denny. 

8.  4dnuniftrat¥^ 
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8,  Jimnljlrator  durante  minori  atati  of  one  co-heir  who  was 
executor  was  decreed  at  the  fuit  of  the  other  co-heir,  to  bring  the 
writings  of  the  real  eftate  into  court,  that  the  plaintiff  may  have 
copies  of  them,  and  try  her  title  at  la  v.  Mich.  26  Car.  2.  Fin. 
£.  136.  Mapletv.  Pocock. 

9*  A  forged  bond  or  warrant  of  attorney  ihould  be  bdged  in 
(9urt.  Cumb.  339.  The  King  v.  Lewis. — ^It  cannot  be  torn  or 
defiacqd  by  law,  but  mud  be  kept,  that  the  King  may  proceed 
upon  it  againft  the  criminal.     Vern.  66.  Frankland  v.  Hampden* 


(L  a.)    Detinue  of  Deeds.     Adtion.     Who  fhall  [  64  ] 

have  it. 

1 N  detinue  of  a  bag  of  charters^  plaintifF  counts  of  a  bailment  hy 
^  his  father  t$  re-hail  him  or  his  heirsy  and  counts  fpecially  of  a 
charter  by  which  A.  infeofFed  one  B.  and  though  he  maies  no  title 
to  the  land  in  the  charter,  yet  he  fhall  have  a  delivery,  and  the 
count  was  awarded  good.  Br.  Chartres  de  ferre,  pi.  31.  cites  19 
H.  6. 41. 


(L  a  2.)  Pleadings  in  Detinue  of  Deeds. 

I.  1 N  detinue  of  charters  the  count   ought  to  mention  the  land  ^^'  ^^^* 
*  which  the  charters  concern,  and  the  value  of  the  land  ;  for  ^^^  pj^  ^^ " 
die  plaint!  flF  in  this  adtion  recovers  the  charters,  and  if  they  are  cites  9  H.  6. 
dejlroyedy  the  value  of  the  land  in  damages.     Jenk.  21.  pi.  39.  ^°'  . 

ft^i  Cor  ukinj  ami  detaininj;,  it  is  guod,  without  mentioning  the  land,  efpeciaUy  after  a  verdi^y  for 
intrefpafsy  damages  only  arc  recoverable^  and  uot'  the  charters.  Jcnk.  20.  pi.  39..i  ■.  Fortbo 
ttking  contra  paccm,  Br.  Chartres  de  terre,  pL  26.  cites  21  £.  3. 28. 

2.  Where  the  count  is  of  a  box  of  charters  fealedj  there  is  tio  Othenvift, 
need  to  mention  the  matter  contained  in  the  charters.    Per  Brown  *^°"'  ^^^'at 
Qerk.  Quod  non  negatur.    Br.  Chartres  de  terre>  pi.  4.  cites  9  ^unt  ofll 

H*  6*  x8.  fpecial 

chaner 
Ibid.  pi.  37.  cites  39  E.  3.  7,8. 

3.  If  A*  has  deeds  to  which  he  has  no  title^  and  lofes  thetHy  and  B. 
finds  tbemi  A.  fhall  not  have  detinue  without  requejl ;  but  other- 
wife  of  him  who  haik  goods  or  deeds.  Br.  Chartres  de  terre,  pl» 
9*  cites  33  H.  6.  26. 

4*  Where  the  heir  brings  detinue  of  charters,  he  ought  to  count 
upon  a  requeft  pofi  mortem  antecejforis.  Br.  Charters  of  Land,  pi. 
la  cites  33  H.  6.  29,  30.  per  Prifot. 

5,  Where  plaintiff  counts  of  a  cheft,  bag  or  box  fealed^  ht  /ball 
n^Jbiw  what  charters  \  for  if  they  are  open,  he  may  demand  the 
charters  mbf^  and  not  the  box^  for  the  •box  belongs  to  the  executors, 

and 
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and  this  will  not  go  to  the  count  for  the  box  only,  but  alf  the 
count  IhaQ  abate,  per  Thoq)e.  And  Finch,  fidd,  that  he  might 
have  counted  of  a  box  inclofed,  and  that  it  is  n9t  traverfaUi  if  nr- 
clofed  or  not    Nota,  Br.  Chartres  de  terre,  pL  13.  cites  41  £•  3.  a. 

6*  In  detinue  of  a  cheft  of  charters^  it  is  no  plea  to  fay  that  it 
was  a  hamper^  for  it  is  not  traverfahU  \  but  only  if  he  detains  the 
charters,  or  not.  Br.  Chartres  de  terre,  pt.  15.  cites  44  £«  3. 1. 
per  Thorpe. 

7.  Detinue  of  charters  by  which  A.  infeoffed  his  ancefior  of  Bbck- 
acre,  &c<  and  coNnts  of  bis  own  SailmeTitj  and  found  for  the  plaintiff 
to  the  damage  of  40  s.  And  if  the  deed  cannot  be  found,  40  j.  for 
the  detinue^  and  100  L  for  thi"  deed.  It  was  moved  in  arrefi  (^ 
judgment,  becaufe  he  made  no  privity  to  the  ancejior  as  heir ;  yet 
becauie  he  counted  of  his  own  bailment,  it  was  awarded,  thai  he 
^fhall  recover  the  deed,  if  it  can  be  found,  and  40s,  damages;  ani 
if  the  deed  cannot  be  found,  then  lOoK  for  the  deed,  and  40  s.  da- 
mages.   Br.  Chartres  de  tcrre,  pi.  28.  cites  7  H.  O*  31. 

o.  Where  one  demands  charters  as  heir  to  the  landj  he  iball 
T  a  1  •/^'^  ^^^  certainty  of  the  land^  and  where  it  lies ;  but  otherwiie 
L  5  J  where  he  demands  by  privity  of  bailment  of  hii  father  to  retail  to  him 
or  his  heirsy  and  the  father  dies,  and  he  demands  by  this  bailment, 
there  he  may  count  generally  of  land  in  A.  and  aliii  in  the  County 
of  M.  but  otherwife  where  he  demands  as  heir.  Br.  Chartres  dc 
terre,  pi.  30.  cites  19  H.  6.  10. 

g.  In  (letinue,  plaintiff  counts  of  a  ciartefy  by  which  %  S.  infe- 
offed  him  of  Black-acrej  and  the  charter  came  to  the  defendant  by 
trover,  and  the  defendant  intitles  himfelf  to  the  landy  abfque  hocj  that 
the  defendant  infeoffed  the  plaintiff;  and  per  Townfena  and  Brian  J. 
this  is  a  good  plea.   Br.  Chartres  de  terre,  &c.  pi.  51.  cites  2  H.  7. 1. 

10.  But  if  he  had  counted,  that  he  detained  a  charter  containing 
that  y.  S,  infeoffed  him ;  now  the  feoffment  is  not  traverlable.  Pcp 
Townfend  and  Brian  J.  Br.  Chartres  de  terre,  &c.  pi.  51.  citc$ 
2  H.  7.  I, 

IT.  Detinue  of  charters  lies  well  by  reafon  of  the  poflef&oa 
without  Jbewing  how  the  defendant  came  by  them.  Per  Cur.  Br. 
Chartres  de  terre,  pi.  65.  cites  9  H.  5.  14.  '  > 

12.  In  detinue  of  charters  by  two^  if  the  defendant  delivers  them 
to  one  of  them,  though  out  of  court,  he  fhall  be  excufed  againfl  the 
other,  and  io  in  dower  againft  two,  who  plead  detinue  of  charters. 
F.  N.  B.  138.  (G)  the  notes  there. 

•13.  Though  plaintiff  counts  upon  bailment  by  rndenture,  yet 
non  detinet  is  a  good  plea,  notwithftanding  the  indenture.  Br« 
Barre,  pi.  no.  cites  10  H.  7.  24. 


(L  a  3}  Bari 
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(L  a  3)    Bar ;  What  is  a  good  Pica  in  Bar  in  Da- 

tinuc  of  Charters. 

X.  r%£TINU£  of  charters  as  heir,  bajlardy  is  a  good  plea. 
^^  Br.  Chartres  de  terre,  pi.  64. 

2.  A.  brought  detinue  of  a  box  of  charters  againft  J.  S.  and 
€0unt5  that  B»  and  C,  were  poffejfed  of  them  as  of  their  proper  goods^ 
and  bailed  them  to  the  defendant  to  deliver  to  the  plaintiff,  J.  S.  pleads^ 
that  he  is  feifed  of  twenty  acret  in  JD.  which  the  charters  concern^  and 
that  he  v/as  poffeffed  of  the  charters  till  B,  and  C.  took  them  from 
him^  and  that  after  they  delivered  them  to  him  prout  in  the  county  and 
therefore  he  detains  them,  prout  ei  bene  licuit ;  the  plaintiff  replies^ 
that  heftre  7.  S.  had  any  things  W.  R.  was  feifed  of  the  twenty  acres, 
4ind poffeffed  of  the  charter Sy  and  gave  the  box  and  charters  to  B.  and 
C  bv  which  they  were  poflefled,  and  then  JV.  Ri  died  feifed  and 
J.  S.  intruded^  and  B.  and  C.  bailed  the  box  and  charters  to  y,  £• 
to  deliver  to  the  plaintiff  and  prays  delivery,  and  ^.  S,  rejoins  and 
maintains  his  bar,  abfque  hocj  that  y.  S,  intruded,  &c,  and  per  Cur« 
It  is  no  plea,  but  he  (ball  anfwer  to  the  title  of  TV*  R.  for  that  is 
the  fuhftance  and  not  the  intrufion^  quod  nota.  Br.  Chartres  d< 
terre,  uc.  pi.  55.  cites  5  £•  4*  85. 

3.  Detinue  rf  a  cheft  of  charters^  and  ff  one  fpecial  charter^  by 
uriiich  land  was  given  to  his  father  in  fee  by  J.  N.  of  which  land 
the  fiither  died  feifed  and  he  entered,  &c.  the  defendant  to  the  fpe- 
cial charter  pr^teftandoy  that  the  plaintiff  is  not  feifed,  &c.  pro  pb- 
dxofoidy  that  j.  N.  gave  to  the  father  if  the  plaintiffs  and  to  fv.  S* 
whofurvivedthe  father^  and  that  W.  S.  gave  the  ctuuter  to  tht  de* 
fendanty  and  to'^  the  reft  waged  his  law-y  and  all  held  good.  Br« 
Chirtres  de  terre,  pi.  73.  cites  10  H.  6.  20. 

4.  In  detinue  of  charters,  the  defendant  y2rxV,  that  the  plaintiff 
deEvered  them  upon  condition^  that  if  thefemi  of  the  defendant  fnr*y 
vived  the  plaintiff  that  he  fhould  retain  them,  and  faid  that  his  feme 
is  yet  Uvingy  and  a  good  plea  without  title*    Br.  Chartres  de  terre, 
pi.  68. 

See  Traverfe  (K  a)— Baihnent  (G) — ^Detinue. 


(L  a  4)    Damages  in  Detinue  of  Charters^  what ;  f  66  1 
and  the  Diiierence  between  Damages  in  Detinue 
and  Trefpafs* 

!•  iN  trefpafsfor  carrying  away  cfchartersj  the  defendant  pleaded  S.  p.  ibid, 

•■'  Not  guilty,  and  vriiS  found  guilty  to  the  damage  of  100 1,  and  Jo^fl^'^^'^ 

the  defendant  brought  error  upon  the  judgment  given  thereupon,  s?p.  jir.* 

^ccaoufe^cplaiutiffdid  n^tjbew  the  quantity  of  land  in  bis  county  Councpi. 

8  fo 
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f6.  cir«  S.  fb  that  die  jury  could  not  know  the  damages,  and  yet  the  firft 
Can  to  judgment  was  affirmed,  inafmuch  as  the  plaintiff /«  tre/pafs  (f  char- 
tersyjhall  not  recover  damages  according  to  tie  quantity  of  toe  tene-^ 
mints  comprifidi  for  he  did  not  demand  the  charters,  as  in. writ  (f 
detinue  of  charters ;  therefore,  in  the  one  cafe  he  (hall  recover  da- 
mages only  for  the  taking,  and  in  the  other  he  Jkall  recover  the 
tharters ;  and  in  cafe  they  are  burnt  or  defiroyedy  then  damages  to  the 
v»bu  of.  the  tenements  ;  but  here  he  fball  recover  damages  only  for 
the  taking  contra  pacem.  Note  the  diverlity.  Br-  Error,  pi.  6i, 
cites  21  E.  3.  28. 

2.  Detinue  cfa  box  (f  evidences^  the  defendant  prayed  gar ni/hment 
etgainfi  two  who  came  and  made  title  to  the  evidences,  and  the  plain- 
tiff other  titlcy  and  the  box  was  opened,  and  tl>e  evidence  of  every 
tnt  delivered  to  him 'to  whom  it  belonged,  and  the  plaiiKiff  reco- 
irered  damages  againft  the  gamilhee.  Br.  Damages,  pi.  41.  cites  7 
H-4.  7. 

3.  jfnd  if  the  garni/hees  have  hadajjife  againft  the  plaintiffs  andre* 
iovtred  in  default  of  thofe  charters^  yjt  the  plaintiff  Jhall  not  recover 
damages  in  this  a«ion  of  detinue  to  the  value  of  the  land  lofty  per 
tot»  Cur.  Br.  ibid. 


(M  a)  .Pleadings,  where  there  muft  be  Profert  or 
Monjirans  of  the  Deed.  In  what  Cafes  in  gene- 
ral and  the  Reafon  thereof. 

JIhcT  it  is  '•  nr  ^  ^  r«7/B»  why  deeds^are  (hewn  to  the  court  is,  becaufc  it 

HOC  enough  .       '*'     belongs  to  the  court  to  judge  of  the  fuffciency  or  infiiffici- 

^^^^^  ency  of  them.     6  Rep.  38.  Bellamy's  cafe,  auas  Walker  v^  Bel- 

fay^thS  lamy*   "         -And  whether  they  ^  were  duly  executed^   and  if  they 

ihc»-w/,&c.  are  ahfolute  or  conditional  and  revocable.     10  Rep.  93.  b.  Dr.  Lcy- 

'orbiehcoMld  field's  cafe. 

^without  died  was  granted  to  him,  biit  the  com  t  muft  fee  and  arfjiidpe  of  it,  or  clfe  the  right  appean 
not,  and  the  adycrfe  party  may  cavife  the  deed  10  he  uirnlled,  which  makes  it  a  part  of  the  i>lca, 
whereupon  the  court  ftiall  judjjc  whether  it  maiui^iins  il»c  pica  or  not,  per  Hohcit  C!».  J..Hoh. 

aj^. And  that  the  court  may  fee  thnt  there  i$  no  mfnre,  intci  lirving  or  o'"her  defe^  to  avoW  it. 

Arg.  T.  Le.  310.  in  cafe  of  Maidewcll  v  Andrews.— —And  whetlier  it  binds  the  pLity^ptrGlyn* 
Ch»  J.  Sty.  459.  in  cafe  of  Dod  v.  Herbert. 

If  the  define       2.  Where  the  plaintiff  ufes  a  deed,  as  a  deed  of  grant  of  the  an- 

^^b  ''d^'P  ^^f^^  2^'*^  defendant^  he  (hall  have  oyer  and  view  of  the  deeds,  and 

hJihali  '  e  contra,  if  he  claims  by  afiranger^  Note  a  diverfity.     Br.  Mon- 

havetiycr  ftrans,  pi.  85.  cites  8  Aff.  7. 

and  view  of 

it>  but  mt  where  the  phintifdoei  claim  by  a/rartger.    Br.  Oyer  de  Faits,  &C.  pi.  2 1.  cites  S.  C. 

3.  In  aflife,  if  the  plaintiff  makes  title  to  the  revtrfion  by  grant  of 
the  defendant,  he  ought  to  (hew  deed,  for  otherwife,  it  is  not  good, 
fo  it  feems,  if  he  makes  fuch  title  by  a  ftranger.     Br.  Monftrans. 

C,      1  pi.  86.  cites  8  Aff.  ii. 
^7   J       4.  In  mortdanceftor  of  a  rent  charge^  die  affife  was  taken  wiAout 
ftranf  p"'     Shewing  fpecialty.    Br.  Monftrans,  pi,  88.  cites  n  Aff.  29. 

s.  c. 


•> 
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5.  Fcrmedon  in  rtmainder  does  not  lie  without  (hewing  fpectaltf» 
and  yet  when  it  is  (hewn  the  party  tenant  ihall  not  have  anfwer  xa 
k.    Br.  Fonaedon.  pL  33.  cites  21  £.  3.  49. 

6.  ^odei  defmrceat  lies  well  without  (hewing  any  record.  Br« 
Monftrans,  pL  16.  cites  41  £.  3*  30. 

7«  In  irefpafs,  a  gift  •/  trees  may  be  pleaded  without  (hewii^ 
deedthereo£     Br«  Monftrans,  pi.  147.  cites  42  £.  3.  23. 

8.  liifcire  facias^  upon  n  recovery  of  an  annuity^  the  plain tiiF  need 
not  (hew  deed ;  for  the  record  fuHices  per  opinionem*  Br.  Scire 
Facias,  {J.  209.  cites  3  H.  6. 40. 

9*  It  was  agreed,  that  where  a  man  declare  upon  fpecialty^  and 
does  not  (bew  it,  or  pkads  releaje^  or  the  like,  or  record^  and  does 
not  (hew  it,  and  they  demur  tn  law  for  the  not  Jbewing  that  this 
is  ptTemptcry^  quod  nota.  Br.  Peremptory,  pL  1 3.  cites  7  H.  6.  19* 

10.  jinnuitj^  the  defendant  demanded  judgment  of  count,  becaufe 
it  was  gr^Lnted,  upon  condition  contained  in  the  deedy  and  the  plaintiff 
had  nfft  made  mention  tf  tl^e  condition  in  the  county  but  the  roll  was 
otberwifcy  and  there  it  appears  that  the  phintiff' ought  to  make  met^ 
tivH  of  the  rendition  in  his  county  if  it  be  contained- in  the  deedj  and 
he  to  hi  performed  of  the  part  of  the  plaintiff*  Br.  Count,  pi.  9. 
cites  9  H.  6.  15,  16. 

11.  Contra  if  the  condition  be  indorfed  upon  the  deed,  and  noi 
contained  in  the  deed ;  for  diis  (hall  come  in  of  the  part  of  the  de« 
fcndant,  note  a  divcrfity.   Ibid. 

12.  In  debt  upon  nn  obligation  and  in  debt  by  executors^  upon  tef- 
lament )  the  obligation  and  the  tefiament  (hall  be  (hewn  in  the 
declaration.     Contrxi  of  deed  in  remainder ^  and  where  the  deed  (hall 

be  (hewn  in  the  *  count,  there  variance  is  naterial,  and  it  (hall  *  Ori^, 
abate  the  writ.     Br.  Variance,  pL  56.  cites  14  H   6.  l.  Covcnaat. 

13.  In  every  cafe  where  the  king  is  party ^  a  man  (ball  (hew  the 
deed,  whether  it  belongs  to  him  or  not.  Br.  Monftrans,  pL  xi» 
cites  35.  H.  6.  8.  per  Danby. 

14.  A  man  may  plead  a  deed,  by  way  ofiefence^  without  (hewiitg 
it  Per  Littleton  Choke  and  Brian.  Br.  Monftrans,  pi.  60.  cite» 
15  £,  4.  16. 

15.  &  where  a  man  may  plead  a  deed  without  f^rivityy  he  (hall 
have  the  plea  without  (hewing  the  deed*  Br.  Monftrans,  pL  6i, 
cites  14  H.  8. 4*  per  Fitzherbert. 

i6u  A  difference  was  ukcn  between  letter^  patents^  and  other  mat* 
ters  ofrecordj  which  of  their  own  nature  are  of  record,  and  matters 
in  fa&j  that  the  (irft  might  be  pleaded  iiy'the  fao^e  court  of  record, 
wliere.diey  are  inroUed  without  (hewiiig  them,  though  they  wcr^ 
not  pleaded  before.  But  though  a  deed  be  inroUed  in  a^  court,  yet 
it  cannot  be  pleaded  in  die  fame  court  without  ftiewing  it,  5  Rep. 
74«  b.  in  Wymark's  cafe  in  a  note  by  the  reporter,  cites  21- £.  4* 
49*  a.  The  Abbot  of  Walthami's  cafe. 

17.  Where  a  man  does  not  cUnm  the  thing  granted,  as  incumbent^ 
who  pleads  that  J.  S.  granted  the  next  prefentation  to  W.  N.  who 
prefented  him,  he  (hall  not  (hew  the  deed,  for  he  does  not  claim  the 
t^tronagey  but  mly  the  incutnbency,  per  Brian.  Br.  Monftrans,  pU 
125.  cit«s  21  £•  4.  50. 

18.  Note, 
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♦s.  p.ibid.       18.  Hote,  tliat  the  deed  of  tail  bebngs  to  the  heir  in  taS,  aid 

fl'H?7?\T  ^  ^®  ^'^^^  ^''^^  '^  y^,  ^^  ^^i*  ^«U  hsmfomidm^  though  it 
Bat  Brook'  be  *  ^  r/if/,  without  Shewing  of  the  ^ed;  feribrmedon  is  in  the 
makes  a  rig^t>  cmttra  ii  avmury  or  11^,  for  <A«  «  in  the  poffiffim.  Bu 
fnereofit.  Formcdoii,  pi.  44-  cites  4  H.  7,  10. 

19.  Conations  U  defeat  chatties^  may  be  pleaded  without  a  deed, 
but  not  conditions  to  defeat  freeholds ;  as  of  a  leafe  for  years,  or 
grant  of  a  ward,  the  condition  may  be  pleaded  without  deed.  But 
where- it  is  pleaded  to  defeat  a  fnmlctenemetit,  he  it  in  feffmal  tf^« 
tian  or  realy  it  muft  be  pleaded  by  deed!  IX  H.  '7.  22.  -b.  pi.  12* 
per  V^vifor.  Quod  fuit  concefllim.  per  tot.  Cur. 
r  68  J  20.  The  grantee  of  a  common  may  plead  a  releafi  mad*- 1&  the  //• 
nant  of  the  Utrid  in  dijchcrgec^  his  beafts  widiout  ihewing  it ;  becaufe 
he  }urftifies  in  his  ow;i  right,  and  there  is  no  privity  between  ths 
party  who  made  the  releafe  and  him.  Per  Rrudnd  J.  Br.  Mon^ 
ftrans,  pL  6i.  cites  14  H.  8.  4. 

ax.  He  wbo  kaih  not  the  intirefee^  need  not  fiiew  the  deed*  Br. 
Idonftrans,  pi.  72.  Marg. 

22*  In  any  title  or  £ar^  or  other  matter,  where  lanJy  or  other 
thing  ^/Z  he  gained  or  hfiy  the  party  ihall  not  be  enforced  to  fliew 
more  than  what  makes  for  him,  PL  C.  410.  a.  in<:afe  of  Newys  a^ 
Scholaftica  ▼•  Liaxke. 

23.  Jt  in  afife,  a  man  may  plead  in  bar  zfeoffinenty  which  is  upon 
condition  without  mentioning  the  condition  in  it,     PL  C.  410*  a.  b* 

24.  So  e^ obligation  on  condition^     Ibid.  4x0.  b. 

25.  And  fi  of  an  off  ^parliaments  in  which  are  divers  branches. 
Bat  per  Harper  J.  if  in  the  ad:  there  be  a  provifo  or  exception,  or 
other  matter  which  goes  to  every  branch,  there  the  party  ought  to 

{lead  fuch  prowfoy  ice.  becaufe  fuch  proviso,  &c.  is  parcel  of  ever/ 
ranch  b  that  the  branch  is  not  perfed  law  without  it.  Ibid, 
•  26.  But  oi  matters  of  record  where  the  record  in  parcel  makes 
for  the  partyy  as  fine  or  recovery  of  one  acre,  where  there  are  in  die 
lecord  20  acres,  there  all  the  record  muft  be  fliewn ;  becaufe  the 
original  is  intire,  and  fo  is  the  record  grounded  upon  it.  PL  C.  4x0. 
b.  in  cafe  of  Newys  and  Scholaftica  v.  Larke. 

27.  A  deed  that  is  requifite  ex  inftitutione  legisy  muft  be  (hewn 

in  court,  though  it  concerns  a  thing  collateral  and  coiiveys,  or 

transfers   nothing.      As   in   cafe  of  attornment  by   corporation 

which  muft  be  by  deed,  there  the  deed  muft  be  (hewn;  iecus  where 

ttisox  provijione  hominis ;  as  where  the  condition  of  a  leafe  is  ttat 

the  lefiee  ihall  not  affign  but  by  deed  and  not  by  parol.    There  he 

atiight  plead  the  ai&gnment  without  fiiewing  the  deeds  an  affign- 

ment  by  parol  being  then  fuiHcient,  had  it  not  been  provided  agaiiA 

by  the  condition.    6  Rep.  38.  Pafch.  3.  Jac.  C.  B.  Bellamy's  cafe. 

•i^— Alias  Walker  v.  BeUsmny. 

•Roll.  Rep.      28.  Where  the  deed  is  but  an  inducement  to  the  a&ioHj  it  iieei 

PI  c' fir  BOt  be  mentioned  in  the  declaration.     2  Buls.  228.  *  Babin^ton  v« 

HoU.  ReV.    Matthews.— —*»St;de  X93.  Meers  v.  French,  S.  P.— -Cra  k.  217. 

328.  Curtis    Vantry  v.  Alpeo,  S,  P,— Cro,  J.  43.  Dent  v.  Oliver^— Ceo. 

V.  »owtie.    T    y0^  Dagg  and  Kent  y.   Penkevon. — ^Jo.  377.  Stockman  r. 

Hampton*— —Cro.  Car.  442.  S.  C— Sty.  264.  King  v.  Weeden« 

29.  But 
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29.  But  where  it  is  m  ^ar^  it  is  ctherwifc.  Jenk«  JOS*  pi.  8o« 
316.  pi.  4- 

30.  In  all  cafes  where  a  thing  cannot  he  demanded  hut  hj  deed^  the 
de^  muil  be  produced.     But  where  it  may  be  demanded  either  by 

^  deed,  or  without  deed,  it  is  otherwife.     Per  Glyn  Ch*  J.  Sty.  459.' 
in  cafe  of  Dod  v.  Herbert. 

31.  A  profert  hie  in  curia,  is  not  neccflary  in  zfuggifttou.  2 
Shov.  303.  Trin.  35  Car.  a.  B.  R.  Sands  v.  £xtcui. 

32.  Where  A.  has  h9u$id  hmfi^  U  make  a  detd^andu  fuedfar 
mt  dung  ity  it  is  not  enough  to  &y  that  he  made  die  deed,  via» 
lesfe,  bond,  &c.  but  he  mutt  fet  it  forth  that  the  court  may  judge 
ef  its  fiifficiency ;  fi>r  it  ou^t  to  be  a  good  deed  \  but  if  it  be  t9 
deBver^  ocjhizi^  or  produce  a  deed  (that  is)  a  deed  alr$adj  made^ 
Acre  it  is  enough  to  fay  that  he  delivered,  or  fliewed,  or  produced  it. 
Per  Hoh  Ch.  u  z  Sdk.  498.  Armit  v.  Bream*  Mich.  3.  Ajuub. 
B.  R.--6Mod.244*SC. 

Sec  Bar.     Que  Eftate  (C). 


(M  a  2)  Where  the  Deed  or  Record  muft  be  Ihcwn  [  69  J 

prefcntly. 

I.  1^  OTE  for  law,  that  if  a  man  pleads  a  reemrdat  dilatory^  viz.  pj.'^'^^^^t;, 

-^^   in  abatement  of  a  writ,  &c.  he  muft /hew  it  prejently.    Per  %i  h.  7.  9. 

Babii^ton.     Br.  Monftrans,  pi.  4«  cites  3  H.  6. 15.  per  Fro. 

2.  B  contra  where  he  pleads  it  in  barr ;  fpr  there  the  other  may  S.  P.  ibid, 

lay  diat  nul  tiel  record,  and  the  other  may  have  day  to  bring  it  in,  P'"  J^'  ^^^^ 

per  Babbington,  quod  non  negatur.    Br.  Monftrans,  pi.  4.  cites  ^  pi^  ^* 

3H.6.  15.  wickCkJ. 


(M  a  3)  Where  it  (hall  be  Oicwn'  in  the  Declara* 

tion,  or  not  till  dexxuaded. 

I.  T  N  wajl  by  hm  in  remainder^  if  the  deed  and  the  writ  vary^  yet 
-**  it  is  no  matter ;  for  he  is  not  bound  to  ihew  the  deed  urdeis 
ihe  defendant  demands  it,  and  if  he  demands  it,  the  a^i&n  does  not 
Si  bj  him  in  remainder  without  Jhewing  deed ;  for  this  aSiion  fV  not 
froperfy  founded  upon  the  deed*  Br.  Variance,  pi.  108.  cites  tO'H* 
0.  c. 

2.  Jn  debt  upon  an  obligation^  or  as  executor  upon  teftament,  the  *S.P.  And 
obligation  or  teftament  fliall  htjhewn  in  the  diclaration^  and  there  ^l^J^' 
variance  between  the  writ  and  *  obligation,  or  teftament,  is  mate*  whidiTa* 
cial  to  the  writ.    Br.  Monftrans,  pi.  74.  cites  14  H.  6.  5.  ries  from 

Che  rpe«i«* 
alty,    Br#  Variance  pi.  to8.  ciccs  to  H.  6.  S. 

■ 

3.  Contret 
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Br.  Bfoa^  3*  Contra  upon  '^forrmdon  in  remainder^  and  Aere  deed  Itia]!  ntt 

ftms,  pi.     be  (hewn  ////  //  is  demanded^  and  there  variance  is  net  material.  Br« 
iSVttif for.  Monftrans,  pi.  74.  cites  14  H.  6.  5. 

modon  is  not  founded  upon  the  deed,  cites  )6  H.  6.  16.— ——*S.  P.  and  fo  in  wade  by  him  in 
remainder.    Br.  Variancey  pi.  14.  cites  41  C.  3>  23> 

4.  Detyt  by  an  adminiftratory  the  plaintifF  ftewed  die  Uttm  tf 
adminijiration  upon  the  declaration,  but  not  in  tbi  declaratioBy  in 
which  it  appearol  that  the  adminifl-ration  was  committed  to  B.  and 
the  d^endant  imparUdj  and  at  the  day  the  defendant  y^riW  that  there 
is  variance  to  the  writ,  becaufe  the  letters  which  were  Ihewn  bore 
date  at  C,  and  not  at  B*  and  by  the  opinion  of  the  court,  the  pbua- 
tiff  ihall  not  be  compelled  to  mew  the  letters  again,  becaufe  they 
were  (hewn  at  iirft  as  ihey  ought ;  for  letters  of  adminiftration 
fhall  be  (hewn  upon  the  declaration ;  vu^id  2x1  obligation  fiali  he JbewM 
in  the  declarationy  and  (hall  remain  always  in  court ;  bUt  e  contra  of 
letters  of  adminiftration,  for  it  may  be  that  the  plaintiff  hath  another 
liiit  upon  it  in  another  court,  and  therefore  (hall  not  be  (hewn  but 
once,  and  thefanu  law  ofteftament ;  but  if  it  had  been  in  one  and 
the  fame  term,  or  if  the  letters  had  been  entered  verhatimy  then  majr 
the  defiendant  plead  fuch  variance  after  imparlance.  Br.  Monftraiis. 
pi.  82.  cites  36  H.  6.  31. 

5.  Fornudon  in  remainder  (  the  tenant  demanded  the  deed,  the  de* 
snandant  would  not  (hew  the  deed,  the  tenant  (hall  go  fine  die ; 
and  yet  if  the  tenant  had  anfwercd  without  demanding  the  deed  it 
had  been  good,  quod  nota  in  fcire  facias.  Br.  Moaftrans,  pL  83* 
cites  38  H.  6.  19. 


r         -I     (M  a  4)  What  (hall  be  faid  a  fufficient  Shewing. 
I  7^  J 

I.  T  N  affife  of  eftovers,  a  deed  of  grant  was  fet  forth,  bv  which 
*  H.  the  defendant  had  granted  to  the  plaintiff  and  his  heirs  20 
load  0/ woody  0/ which  the  plaintiff  had  lb  of  the  gift  of  Richard  bis 
fat  her  J  and  (hewed  only  the  deed  of  the  defendant,  and  not  ofto 
father  who  granted  the^  16  load,  and  yet  good;  for  it  is  a  good 
grant  of  20  load  by  the  defendant,  though  his  father  never  granted 
1 6.  quod  nota.     Br.  Grants,  pi.  69.  cites  20.  AK  8. 

2.  Jjpfe  againft  2,  the  om  pleaded  a  deed  in  barr^  and  would  not 
that  his  companion  fliould  be  aided  thereby  j  and  the  ether  pleaded 
the  fame  deed  in  barr  for  his  part  j  and  the  plaintiff  demurred  hecaiM 
he  did  not/hew  it ;  per  Mombray,  it  fuffices  by  the  (hewing of  the 
ether,  by  which  the  jJaintiff"  made  title.    Br.  Monftrans,  pL  14a. 

cites  40  AfT.  34.  i»       .    k  f 

3.  If  a  man  ought  to  (hew  a  deed,  and  does  not  Ihew  it,  out 
a  confirmation  of  it,  it  is  not  good,  quod  nou  bene.  Br.  Monftrans^ 
pi.  134  cites  12  H.  4.  23.  . 

4.  A  deed  inrolled  muft  be  (hewn,  and  not  the  inrobnent ;  and 
therefore  if  the  deed  be  loft  all  is  loft,    Br.  Monftrans,  pi.  I37- 

cites  19  H.  6.  6.  -     . 

^  5.  Emr 
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5.  Error  to  reverie  a  judgment  in  C.  B.  in  debt^  where  the  plain- 
tifi'  declared,  that  the  dejendant  decimo  cxSbvo  Mail  quarto  Caroh', 
(oucejfitfi  teneri  to  the  faid  Sir  Richard  Greenvill  in  %i(OLfolvend. 
.  upon  rcquejl^  et  profert  hie  in  curia  fcriptum  pradiSfum^  quod  debi- 
tum  praedi^um  in  forma  prsediiSta  teftatur,  cujus  dat.  eft  eifdem 
die  &  ann. :  the  defendant  demands  oyer  conuitionis  fcripti  obliga* 
torii  praedidi;  which  being  read,  he  pleads  payment;  and  iflue 
thereupon,  and  judgment  given  for  the  plaintiff;  and  die  ^rror 
offignedi  hecaufe  pe  does  not  dtclare^  according  to  the  ufual  course, 
qmd  per  fcriptum  obligatorium  conceJRt^  nor  any  writing  mentioned  in 
the  former  part  of  the  declaration :  ISo  it  doth  not  appear  to  the  court^ 
that  there  was  any  writing  obligatory,  and  that  being  faulty  in  fub- 
fiance,  no  plea  or  verdi^  may  make  it  good.     But  all  the  court 
were  of  opinion,  becaufe  he  fhewed  the  writing,  whereby  he  de- 
mands the  debt,  and  the  defendant  by  his  plea  fhews  that  it  is  an 
obligation  ^th  a  (Condition,  and  ifTue  is  taken  thereupon,  and  found 
for  the  plaintiii^  that  the  declaration  is*  good  enough ;  at  leaft  it 
appears  to  the  court  that  the  plaintiff  has  a  juft  debt,  and  good 
cau/e  to  recover ;  wherefore  the  judgment  is  good,  and  was  affirmed* 
Hill.  6  Car.  B.  R.  Cro.  C.  209.  Sir  Wm.  Courtney  v.  Sir  Rich. 
Greenvill  cites  Co.  Rep.  45.     ■    7  Rep.  25.  a.  ■       8  Rep. 

133.  b.— 8  H.  7.  71.— 18  E.  4. 


(M  a  5)  Second  Time,  &c.  where  Deed  fhall  be 

fhewn  after  a  former  Shewing. 

I.  T  N  execution  W,  of  C.  brought  debt  againft  B,  and  recovered 
*  100/.  and  Sol.  damages,  and  now  he  fxicdfcire  facias  again/i 
the  tertenanis^  and  they  demanded  the  fliewing  of  the  tejiament^  and 
were  oufted  by  award,  becaufe  it  vi2&Jhewn  in  the  firfl  jziit^  and  is 
entered  in  the  end  of  the  declaration,  quod  proferunt  hie  in  curia 
literas  tefiament.  &c.  quod  nota.     Br.  Monftrans,  pi.  66.  cites  24 

E.  3-30; 

2.  Scire  facias^  the  defendant  pleaded  a  releafe^  the  plaintiff'  denied 

it  J  and  upon  this  they  are  at  iffiie,  the  plaintiff  is  nonfuitedy  and 

brings  another  aSiion  upon  it,  andlhere  the  defen(knt  pleads  the  fame 

deed  again  remaining  in  the-  cujiody  of  the  court  as  a  deed  denied,  ■  r  •« 

judgment,  fi  a£lio;  and  a  good  plea,  and  this  without  fhewing  the  L    7  *    J 

deed  of  releafe ;  for  it  remains  with  the  court,  quod  nota,     Br, 

Monftrans,  pi.  67,  cites  24  E.  3.  73. 

3.  A  man  was  indiP.ed  of  murder^  and  pleaded  a  charter  of  the  ' 
king  which  was  allowed,  and  after  in  appeal  of  the  fame  murder, 
the  defendant  was  arraigned  again^  and  the  plaintiff  was  nonfuited, 
and  the  defendant  was  arraigned  upon  the  declaration,  and  pleaded 
how  he  pleaded  a  charter  before,  et  non  allocatur,  without  (hewing 
it  2  but  he  may  plead  all  the  firft  lecord  of  difcharge,  and  have  day 
to  (hew  it.    Br.  Monftrans,  pi.  36»  cites  11  H.  4.  41. 

4.  Debt  by  an  executor  and  fl^ews  the  tefiament^  as  he  ought,  and  ^^  ^,     , 
tile  defendant  makes  defence  and  imparhs  to  tlie  next  term,  he  fails,  ic.pL 

Vol.  XIII,  ^G  cannot  16.  cUwji 
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^-^>«  cannot  plead  variance;  for  the  plaintifiT  is  not  Atiged  tofiewihi 
pen  ^?8o!  ^S^^'*"^*'  ^g^^h  smd  then  the  variance  of  the  name  of  the  executor  in 
ekes  s.  c/ .  the  writ  and  in  the  teftamcnt  cannot  be  tried ;  for  it  may  be  that 
^Br.  Vjti-  t|)e  executor  muft  (hew  the  teftament  in  another  court  in  another 
ete*i£*C^  asQion  the  &ine  day.    Br.  Monftrans,  pi.  53,  cites  ♦  19  H.  6.  7, 

Br.  Udo-  5.  £0,  (fformeim  in  remainder^  he  fkall  (hew  the  deed  prefendy, 

^^>P*-  and  ihaU  not  be  compelled  to  (hew  it  again  in  another  term\  and 

II.  4.  i^  therefore  the  defendant  was  ruled  [to  anfwer]  over.    Br.  Mon- 

s/p.  finnS)  pL  53.  cites  ♦  19  H,  6.  7. 

pe),  pL  6«x  cittt S.  C— — >Br.  Variance^  pL 44.  cites  S.  C» 

S.  P.  And         6.  Contra  of  an  <h&gation ;  for  it  remains  always  in  court    Br. 


iKenkis 


Monftrans, 


Si^vjiyi  sp-  •         "^  '  * 

parent.    Br.  Variance,  pi.  44.  ekes  S.C.    Br.  Mooffcrans,  pi.  80.  ekes  36  H.  6.  16.  S.  P.  *Br. 

EftoDDel.  nL  Scu  ckcs  S.  C 


EHkoppelypl.  So.  ckfls  S.  C. 


7.  Where  a  man  yu^i^  execution  by  capias  /»  Chancery ^  upon  a 
fiatuti  merchant  returnakle  in  C*  B.    15  Hill,  there  per  tot.  Cur. 

he  (hall  not  have  execution  if  he  does  not  (hew  the  obligation  again^ 
though  he  (hewed  it  ia  Chancery  before.  Br.  MonitranS)  pi.  73. 
cites  37  H.  6.  6. 

8.  E  contra  in  execution  uponjlatute  flaple ;  for  there  die  capias 
is  returnable  in  Cane  and  liberate  (hajl  imie  there,  therefore  once 
fhowing  fuffices  fdr  all ;  for  it  is  all  in  one  court ;  contra  where  it 
b  in  amither  cQurU,    Br.  Monftrans,  pi.  73.  cites  37  H«  6. '6. 


(M  a  6)  Excufed  by  Fraud  or  Force. 

This  cafe  in  !•  TT^-^^'^  h  ^^*«  and  feme  againji  tenant  for  life^  the  tenant 
5  Rep,  75.  ^^    pleaded  that  the  baron  had  releajed  to  him  infee^  and  ij  in* 

•■  *^j^^"c  denture^  which  bejhewed  to  the  court,  //  was  agreed  oetween  theni| 
is  IUt«d  bf  ^t  if^^  hen^$n  acquitted  the  tenant  of  aftatute  merchant  to  N,  that 
theraportcr  the  releaft  Jbould  he  void,  and  iaid  that  he  hath  not  acquitted  him, 
^"f^^f.  judgment,  &c  ami flkiJIJhew  the  indenture^  but  not  the  releaje^  Thor^ 
kifed^iift,  aflced  where  is  the  releaife  ?  Kirton  faid  it  was  bailed  into  an  indif- 
UjfudU  ferent  hand,  and  the  defendant  has  a  writ  of  detinue  pending  upon 
nuafi^  the  j^  jn  ii^jg  court  DOw;  and  becaufe  he  did  not  deny  the  indenture, 
ZdLt^^id  judgment,  &c.  Per  Belke.  he  muft  (hew  the  releafe ;  for  where 
the  Aui'vtt9   debt  is  brought  upon  an  obligation  of  100 1.  and  he  (hews  the  in* 


^^^?^  denture  of  defea(ance  proving  it,  and  not  the  obligation,  the  a£liofl 

vfr  icdi-fiH  ^'^^^  "^^  '*^«     ^•^  Finche.     Dcmurr  if  you  will,  and  then  difpute 

iiidoncu^  after.     Per  Belke.  die  indenture  is  not  our  deed and  the  other 

u]h  ctcxL^  ^  contra.    Br.  Monftrans,  pi.  38.  cites  42  E.  3.  18. 

slons  to  Be  '«•*  •*  .-fc- 

pff^futd\  the  difmdant  performed  the  conditions  ;  the  haron  p:t  thr  rd'afe  arj  d  uCnedH  from  fW 
leifec ;  and  h*  toid  bit  feme  bryugbt  a^on  ofwajle ;  the  lellee  upon  this  Ipecial  matter  fluU  plc^  ^ 
releafe  witlioot  fhcwing  it.    Coke  Cays  ic  is  a  good  caiV,  aad  ciies  42  £.  3.  i8.  a. 

C^'a    1       ^  ^Vhcre  the  conufee  takes  the  defeafance  from  the  convjor  with 
^      •'  forccj  andfues  ixecution  upon  the  Jlatutey  the  conufor  fliall  pl^^d  it 

Vi*cut 


jTalW  [or  Deeds.]  72 

Vit^ottt  fiiowmg  the  Indenture^  per  juflitiarios ;  for  though  he  may 
have  trefpafs  of  the  taking,  yet  the  conuiee  may  deny,  and  then  the 
a&'on  of  trefpafs  is  gone,  and  yet  his  executor  may  fue  execution. 
JBr.  Monftrans,  pi.  20,  cites  47  E.  3.  25.  26. 

3.  Soj  where  an  obligation  is  delivered  into  an  indifferent  band  upon 
certain  condition  performed  to  deliver  it  to  the  obligee,  and  he  re- 
takes it  with  force  before  the  condition  performed,  and  brings  debt 
upon  it.    Bi*,  Monftrans,  pi.  26.  cites  47  E.  3.  25,  26, 

4.  Or^  where  the  obligee  makes  an  acquittance^  and  after  retakes 
it  by  force^  and  brings  debty  the  defendant  (hall  be  aided  by  plea 
without  {hewing  the  fpecialty.  Br.  Monftrans,  p!.  26.  cites  47  E. 
3.  25,  26.— —— quaere  hoc,  for  contra  i  H.  7.  14.  ibid. 

5.  In  aflife  the  tenant  pleads  a  feoffment  of  the  ancejior  of  the 
plaintiff  unto  him  \  the  plaintiff faid^  that  it  was  upon  condition^  ^e. 
and  that  the  condition  was  broken  and  he  re^enteredy  and  tbdt  the 
ienani  entered  and  took  away  the  chell  in  which  the  deed  wasj  and 
yet  detains  the  fame.  The-  plaintiit  fljall  not  in  this  cafe  be  forced 
to  ihew  the  deed.     Co.  Litt.  226.  a. 

6.  In  cafe  upon  z  policy  of  infurance,  plaintiff  declared  upon  a  *TwiA]en 
writing,  without  iaying.  Hie  in  curia  prolat.     It  was  moved  for  J.  faid  mat 
the  defendant,  that  as  his  cafe  is,  he  cannot  plead  Non  affiimpfit,   'y  "^^ 
but  a  fpecial  plea  grounded  upon  the  writing  of  which  he  has  no  gifter  poiil 
tounterparly  neither  is  it*  entered  in  the  office  of  afliirance;  and   ciesofaffu- 
therefore  that  fince  the  plaintiff*  declared  upon  it,  he  ftiould  be  ruled  ranee  whca 
to  make  a  profert  m  curia,  that  the  defendant  might  fee  it.     And   the  cafe  is 
fot  the  plaintiff*  it  M^as  infifted  that  he  need  not  count  on  any  writing,  brought 
but  on  an  agreement  generally  by  policy  of  affurance ;  and  that  no  "PO"them; 
Oyer  can  be  demanded,  nor  hie  in  curia  prolat.     Keble  reports,  when"chev 
that  for  thefe  reafons,  'I'wifden  J.  held  that  the  defendant  fhould  are  put  in 
not  have  a  copy  j  but  that  per  Cur.  praeter  TwifdeA,  wherever  ^^^  before 
the  plaintiff^  declares  upon  a  writing,  the  court  on  affidavit,  that  mf^fwiene 
lie  has  no  part  of  it,  will  let  him  have  a  copy.     But  where  the  de^  which  is 
elaration  is  on  an  agreement  generally-,  and  the  "turiting  but  evidence j  ^^*  ^^^^ 
they  will  not  grant  it.     But  at  laft  the  parties  agreed  to  take  and  ^y^^ 
give  a  copy  to  try  it  the  fame  term.  Siderfin  reports  that  the  Gh.  J,   Kcb.  4^0* 
and  Windham  J.  held  that  in  aftion  on  the  cafe,  where  the  plain-   S.  C. 

tiS  declares  upon  a  writings  it  is  in  the  difcretion  of  the  court  to 
prant  oyer  or  not  \  but  Twifden  e  contra ;  but  that  all  agreed,  that 
^ih^  plaintiff  would firike  out  of  his  declaration,  the  words  (per 
fcriptum)  then  the  perpetual  imparlance  fhould  be.  difcha<;ged  ;  and 
at  laft  the  plaintiff'  agreed  that  defendant  fljould  have  oyer.  Vide 
Sid.  386.  and  Keb.  430.  Mich.  20  Car.  2.  B.  K.  Suifter  alias 
Suffer  V.  Cowell  alias  Coel. 

7.  In  quare  impedity  the  plaintiff*  declares  on  a  grant  of  the  ad-   if  the  par^ 
vowfon  to  his  anceftor,  and  fays  hie  in  cur,  prolat.,  but  had  not  ^r^  "^'^^ 
the  deed  to  fliew ;  there  was  an  affidavit  in  court  that  drfendant  Tj^^j  ^^^ 
bad  got  the  deed  into  his  hands  ;  lb  it  was  prayed  that  plaintiff  might  deed,  has  it 
take  advantage  of  a  copy^  which  appeared  in  an  inquifition  found  "  >c»  ^ 
tempore  Ed.  6.     Per  Cur.    When  debt  on  bond  to  perform  covenants   ^'fi"  *?. 

•         1      I  •      1  1  1     1         1   r      1  11  move  iije 

in  a  deed  is  brought,  and  the  defendant  cmnoS  plead  covenants  cjurt^and 
performed  without  the  deed,  bscaufc  thj  plaintiff'  has  ths  original  fi  .^^vrf 

G  2  deed,  *"^'"^ 
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^  **«  deed  (and  perhaps  deferwiant  took  not  a  counterpart  of  it)  we  ufc  te 

thcdccd^or  g^^uit  imparlarues  till  the  plaintiff  brings  in  the  deed  j  and  upon 

a  copy  of  it.  evidence,  if  it  be  proved^  that  the  other  party  has  the  deed,  we  ad- 

Stcaiautn  mit  copies  to  be  given  in  evidence.     But  here  the  law  requires 

iS!^3.Mich!  ^^  ^^  ^^  ^^  produced.     You  have  your  remedy  for  die  deed  at 

i3Car.  I.  law;  we  caniiot  alter  the  law,  nor  ought  to  grant  an  imparlance. 

B.R.  The  Mod,  266.  pi.  17.  Trin.  29  Car.  2-  C.  B.  Anon. 

ccxut  fume*  t        t  ^ 

times  will  compel  thef>lvht-£fto  g  :«<f  .c  mfty  of  .m  indenture  to  defendant,  if  hcftvears  that  ht  never  had 
mpat-tj  or  tfwc  he  b.uh  toji  k  ;  but  t!iis  is  ex  gratia  curiae,  and  not  ex*debito  juftitix.  i  Sand.  9  Mich. 
15  Car,  X.  Jeveusv.  Harri<lf;e.— >6  Mod.  237.  Mich.  3  Annae  B.R.  Cook.  v.  Rettiington.— — 
264.  Mich.  X  Anoae.  B.  R,  Ward  v,  Appricc  '  S.  P.  and  if  it  be  loft)  the  court  will  on  affidavit 
oompcl  the  party  XjQ/hrio  hii  courUrp  ?/•/,  and  be  tn  plead  thcrelo,  oCberwifc  they  wili  gnmt  an  impar* 
lojicc.    Cta.  jr.  4*9,  Tiin.  15  Jac  B.  R.  pL  c.  Anon. 

*[73J 

SeepoluBofBlnrnrattce*   (B) 


(M.  a.  7)   Excufed,  by  Accident. 

I.  IF  there  be  tfue  in  taU  of  a  gift  of  rent  In  tail^&c.  (wjiicli 
^  cannot  pafe  but  by  deed)  and  thi  gift  be  executed^  the  heir  in 
tail  fhall  \LX(fcformedon  without  ihewing  deed ;  for  he  is  aided  by 
tbejiatuu  of  iv.  2.  cap.  i.  if  the  deed  be  burnt  or  loft.  Br.  MfO- 
firans,  pL  60.  cites  15  £•  4.  i6. 

2.  &  where  it  is  by  way  of  defence,  fir.  Monftrans,  pL  6o. 
cite*  15  E.  4.  16. 

3.  But  otherwife  it  is  of  afiranger  to  the  taily  he  Jhall  net  have 
an  aSlicn  nor  make  defence^  unlefs  be  (hews  the  deed.  Br.  Mon- 
ftrans,  pi.  60.  cites  15  £.  4.  16. 

S.  p.  ibid.         4-  If  tenant  in  tail  of  rent  granted  by  deed  breaks  the  deed,  and 

pKiiixites  dies,  the  heir  in  tail  fliall  h^Lveformedon  without  fliewing  the  deed; 

^vlviJ'  for  this  adlion  is  in  the  right.     But  he  (hall  not  have  avowry  nor 

four.    Br.  ^^i  if  he  makes  title  by  gift  of  rent,  if  he  does  not  fhcw  the  deed ; 

Fonrwdon,  for  it  is  in  the  poffeffion.   Per  Huffcy  and  Fairfax.    Br.  MonfhapJf 

rk^.1^>'08-<^ites4H.7. 


(M.  a.  8)    By  Detainer  by  another,  who  has  Right 

to  it. 

!•  ^S  SISEhyzn  infant  again/I  2.  the  one  pleaded  in  bar  a  deed 
rfftofment^  with  warranty  of  the  anceftor  of  the  plaintiffs ^ 
which  deed  all  the  tenements  were  comprifed,  and  would  not  fumr  bn 
companion  to  have  the  deed;  and  the  odier  faid  that  the  anceftor  by 
the  feme  deed,  &c.  ut  in  alia  barra.  Per  Mowbray,  becaufc  the 
deed  is  in  the  hands  of  the  other,  who  hath;right  thereto,  and  he  can- 
not deraign  it  out  of  his  pofl'effion ;  therefore  he  (hall  have  advan- 
tage of  it  without  (hewing  the  deed ;  by  which  the  plaintiff  made 
tide;  quod  nota,    Br.  Monftrans,  pi.  56,  cites  40  Aff.  34:  . 

(M.  a*  9} 
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(M.  a,  9)    By  Detainer  in  another  Court,  &c.  in 

another  Suit,  &c. 

I,  JN  affife  the  tenant  pleaded  a  reUafi'i  which  was  before  dented  If  a  deed 

*  by  the  fame  plaintiff  in  an  oyer  and  terminer^  and  there  remain-  ^^  **«"»«**  •" 

cd  to  be  tried,  and  did  not  ihew  the  deed ;  and  upon  good  advice  ^^  which  It 

it  was  adjourned  into  bank ;  and  there,  hecaufe  the  oyer  and  termi"  remains 

ner  was  difcontinued,  the  defendant  fued  to  have  the  releafe ;  but  it  there,  it 

was  (aid  to  the  defendant  that  he  fhould  have  his  releafe  before  |[|caded  in 

them  fuch  a  day  at  his  peril.     Quod  nota.     Quaere  what  ibould  be  amxiier 

done  if  the  oyer  and  terminer  had  not  been  difcontinued,  fo  that  it  court  wkh- 

might  have  been  tried  ?   Br.  Monftrans,  pi.  100.  cites  38  Aff.  10.  ?^  j^^*^" 

Rep-  74.  b.  per  the  reporter  in  Wymark's  cafe,  cites  12  H.  4.  8*  a.  b.  and  43  £.  3.  a?,  a.  ace* 
For  lae  tm  cogit  ad  iv^fJibiUiu  ^ 

2.  In  trefpafs,  the  cafe  was  that  tenant  in  tail  leafed  for  years  and  t  yjt  1 
died,  the  ijjfiu  confirmed  the  eftate  of  the  termor  by  deed,  and  after  *•  '  • 
entered,  and  the  tenant  re-entered,  and  he  brought  affife,  and  the 
tenant  pleaded  the  confirmation ;  the  plaintiff  denied  the  deed,  by 
which  the  deed  remained  in  court  as  a  deed  denied^  and  the  plaintiff 
brdight  trefpafs  alfo  againft  the  fame  tenant,  and  he  pleaded  the 
leafe,  and  the  other  pleaded  the  tail,  and  that  he  is  heir,  and  the 
defendant  pleaded  the  fame  cpnfirmation,  and  vouched  it  in  the  hands 
rf  the  jujiices  of  affife  as  a  writing  denied  \  and  per  Hanke.  he 
ihall  not  plead  this  without  (hewing  it,  clearly;  but  he  may  have 
a  writ  to  die  jiiftices  of  affife  to  have  it  to  (hew,  and  the  plaintiff  *  ?  ^*!?!* 

Efl'ed  over,  and  denied  the  deed,     Br.  Monftrans,  pi.  38.  cites  *  42  ',2  h"4.  «* 
•  4*  o. 


(M.  a.  10.)  Where  they,  or  the  Eftates,  &c.  which 

they  relate  to,  are  executed. 

I.  T  N  quare  impedity  the  plaintiff  made  tide  becaufe  S.  WTisfeifed 
-*  of  the  manor  of  P.  and  the  advowfon  appendant^  znd  prefentedy 
&c.  and  B.  diedfeijed^  and  the  premijfes  defended  to  three  daughters^ 
who  ajfignedthc  manor  and  advowfon  to  A.  their  mother  in  dower^ 
and  the  church  being  void  A.  prefented,  &c.  and  the  eldeji  daughter 
granted  her  third  part  of  the  manor  with  her  third  part  of  the  ad- 
vowfon to  J.  S.  infeey  and  A.  attorned,  and  J.  S.  granted  it  to  the 
father  of  the  plaintiff  in  fee^  and  A.  attorned  and  after  diedy  by 
which  the  father  of  the  plaintiff  entered  ifito  the  third  part  of  the 
manor  and  diedfeifedj  and  the  plaintiff  as  heir  entered^  and  fo  the 
plaindff  has  the  eftate  of  the  eldeft  daughter,  and  fo  it  belongs  to 
kirn  to  prefent  5  and  the  defendant  demanded  judgment  for  not 
(hewing  of  the  deeds  of  the  grant  of  the  reverfien*    Per  Thorpe, 

G  3  •  where 
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where  a  reverjion  is  granUdy  and  th»  ttnant  attorns^  the  tenant  foe 
life  ^&Vx,  and  the  grantee  entersy  it  (hall  be  good  title  in  affife  with- 
out (hewing  the  deed  ofgrantof  the  reverfion;  becaufe  the  poffejjion 
%/uas  execute^ ;  and  per  Cur.  becaufe  the  plaintifF  Is  in  pofieifion  by^ 
difcent^  therefore  he  need  not  (hew  the  ipecialty ;  and  if  the  grant 
was  of  the  land  without  the  advowfon,  it  is  faved  to  the  defen- 
dant byway  of  anfwer.    Br.  Monftrans,  pi.  65*  cites  24£.  3. 

2.  In  falfi  imprifonmenU  where  the  defendant  jujiijies  by  a  war^ 
rant  to  him  fent ;  by  all  the  jufticeSy  this  plea  is  good,  without 
ihewing  any  thing  of  the  warrant  \  for  it  may  be  that  it  is  returned 
before  the  juftices*  Br.  Monftrans,  pL  96.  citesay.  AC  36.  per 
Sharde. 

3.  In  trefpajij  the  plaintifF  counted,  that  he  had  bona  waviata  by 
grant  of  the  hngy  and  feifed  fuch  waif,  and  the  defendant  capie  and, 
carried  it  away:  and  diere  it  was  held,  per  Finche.  that  where  a 
man  has  been  in  poffejjion  of  the  things  and  brings  a  writ  of  treipafs, 
as  here,  he  need  not  (hew  the  charter  of  the  kin?  $  and  e  contra^ 
where  he  demands  by  the  charter  a  things  of  which  he  had  not  poffef-^ 
fion  before.     Quaere.     Br.  Monftrans.  pi.  13.  cites  40.  E.  3.  10. 

Co.  Litt.  4*  In  eje£bnent  by  J.  N.  againft  C.  the  defendant  pleaded  that 

a26.  a.s.C.  j/,  gave  ^  msLTiOT  to  B,  and  M,  his  wife  in  tail\  B.  and  M.  had 

nota^ttlaf     ^^^^  ^'  ^^  ^^^^  ^^^^  ^'  ^"^  ^'  ^^^^  ^^®  manor  to  J.  S,  upon  con^ 

the  defeii-     dition  that  hejbould  leafe  the  manor  to  J.  N,  for  a  term  of  years,  the 

dant  being    remainder  to  B.  and  M.  that  afterwards  J.  S.  leafed  the  manor  to  y, 

VM  re'lilftt-  ^*  *^  plaintiff,  the  reverjion  to  himfelfy  that'fi.  died^  and  M.  entered  and 

edtothe       died  feifed,  and  C,  entered  as  ijjue  tn  taily  ice.  judgment,  fi  adlio. 

ciUtci;aa.     Chell.  objefted  that  C.  the  defendant  maintained  his  entry  for  a 

condition  broken,  which  lies  in  fpecialty,  and  yet  he  did  not  (hew 

it,  &c.     But  Belknap  faid  that  the  thing  was  executed,  for  which 

rcafon  no  deed  need  be  (hewn,  and  if  this  matter  was  found  by 

verdidt  of  ailife,  it  was  good,  &e.     Fitzh.  Monftrans,  pi.  141.  cites 

T.  44  E.  3.  22. 

5.  The  plaintiff  need  not  (hew  a  fine^  nor  any  deed  when  it  is 
executed  \  contra  if  it  be  executory  \  per  Hill^  and  Hanke.     Br« 

Son,piT   F°^°^e^o«»  Pl-  ^3-  cites  II  H  4.  39.  " 

cites  S.  C«— 'Ibid.  pi.  10.  cites  S.  C. 

6.  When  a  remainder  is  vejted  or  executed,  deed  of  remaindec 
Jhall  not  be  Jhewn  after ;  per  Threfam,  and  Huffey  ad  idem.  In  ajjife 
the  plaintiff  intitled  himfelf  by  remainder,  he  need  not  (hew  tho 
deed  9  becaufe  by  his  feidn  it  was  veiled  and  executed ;  and  the  fame 
law  injormedon  if  the  remainder  be  once  vefted.  Br.  Monftrans, 
pi.  75.  cites  14  H.  6.  26. 

7.  If  ifjue  in  tail  be  of  a  gift  of  rent  in  tail,  &c.  which  cannot  pa& 
but  by  deed,  yet  if  the  deed  be  executed^  the  heir  in  tail  (hall  have 

formedon  without  (hewing  the  deed ;  for  he  is  aided  by  the  flat,  of 
IV.  2.  cap.   I.  if  the  deed  be  burnt  or  loft.     Br.  Monftrans^  pi.  6a. 
cites  15.  E.  4   16. 
Br  Plead-         ^*  ^^»  ^'^°  juftifies  to  make  replevin  by  warrant  of  the  Jheriffy 
in  .*,  pi.       mujijay  that  be  hath  returned  his  warrant  to  Uie  (heriff  j  for  other- 

lu.citeg  wife 

S.C. 


IJS'l 


iTafW  [or  Deeds.]  7^ 

vnSt  he  (hall  (hew  it  to  the  court.    Quod  nota,  per  Con  Br.  Mon- 
ftrans,  pi.  126.  cites  21  £•  4.  66. 

9.  Gmmijionersy  who  fit  bv  commiffion,  and  tf//rr  r//»r»  fbeir 
ccmmijjion  into  bank,  may  juuify  bv  it,  without  {hewing  the  com- 
miiHon.  Per  Fincux  Ch.  J.  Br.  Monftrans,  pi.  172.  cites  13  H. 
7.  14.  and  20  H.  7.  6. 

10.  Wh^re  land  is  given  fir  lifi,  ffr  in  tailj  A^  remainder  over  in 
taily  &c.  and  the  tenant  for  life,  or  the  tenant  in  taily  dies  without 
ijjiiej  and  he  in  remainder  enters ;  there,  if  dijcantinuancey  diiTeifuiy 
&c.  is  made^Jo  that  the  heir  in  tail  in  remainder,  «r  be  in  remainder 
in  tail  is  to  make  title  by  this  remainder,  he  need  not  ibew  deed  of 
die  remainder  as  in  formedon  in  remainder ;  becaufe  the  remainder 
was  executed  before.  Quod  nota.  Br.  Monftrans,  pi.  i.  cites  18 
H.  8.  4.— —And  fo  is  T.  34  £•  3.  quod  nota  in  a  writ  of  en- 
try fur  diiTeifin.  Br.  ibid. 

11.  If  three  tenants  in  common  of  an  advowfon  make  coTnpaJitiTn 
toprefent  by  turn^  and  every  one  of  them  has  prefented  by  his  turn 
once  by  virtue  of  the  compofition ;  in  a  quare  impedit  brought  af- 
ter between  them,  the  plaintiiF  need  not  (hew  the  compofition ; 
becaufe  it  was  executed:  but  otherwife,if  it  was  not  executed ;  and 
between  coparceners  compofition  may  be  made  without  writing, 
becaufe  by  the  coouxion  law  they  are  privies,  and  as  one  heir,  and 
compellable  to  make  partition  ;  and  fo  diverfity.  Held  per  Shelly 
and  Fitzherbert  J.  and  many  of  the  ferjeants.  I).  29.  pi.  194.  Hill. 
28  H.  8.  Anon. 

12.  A  licence  that  is  executed  and  has  no  continuance  need  not  A  licence 
be  ftewn.    6.  Rep.  38.  Pafch.  3  Jac.  C.  B.  Bellamy's  cafe.  »"  «« "3- 

be  without  writing,  and  there  did  noC  any  intereft  pafs  therehyy  but  a  reftraint  only  fet  upon  a  li* 
bertf ,  and  it  is  a  thing  exe^ut€d\  and  his  affignee  to  whom  he  had  aliened  part  by  virtue  of  the  U« 
ccnee,  periiaps  has  it  for  the  fortiiying  his  eftate.    Cro.  J.  1 02 •    Walker  v.  BeUamy. 

*  13.  A  warrant  executed  hy  a  bailiff  is  returned  to  the  flieriff,  •Ro!!.  R. 
and  therefore  need  not  be  produced  in  juftificatibn  of  a  trefpafs  of  ^^i-  P^r 
aflault,  &c.  in  arrefting  a  perfon  by  vertue  thereof.     But  it  is  ^^^^  ^"4 
o^crwife  in  a  juftification  for  a  rent-charge,  or  fuch  things  as  have  Dodcridge 
emtinuance,,     Cro,  J.  372.    Trin.    13  Jac.  B.  R*    Bateman  v.  itisUi« 

Woodcock.  "  f^itntofz 

grant  of  n<xt 

tv^JjKcczder  grantee  has  prefented.  S^  C.  S.  P.  3.  Ley.  2*5.  Mich.  36  Car.  z.  C.  ^.  in  cafe 
of  A)lefl)ury  v.  Harvey. 

14.  So  of  z  deed  or  ♦  leafe  determined.     Arg.  PK  C.   149.  in  •S-P-3- 
cafe  of  Throgmorton  v.  Tracy. 

15.  In  replevin  the  defendant  juftified,  by  a  condemnation  before 
tbejuflices  of  peace  upon  the  ftatute  of  excife  for  the  non  entry  of 
ftrong  waters,  and  a  warrant  ma^e  thereupon  to  levy  20  s.  fet  for  a 
fine ;  exception  was  taken,  becaufe  there  was  no  profert  hie  in 
curia  of  the  warrant.  But  per  Cur«  the  ftatute  does  not  require 
that  die  warrant  be  under  hand  and  feal,  but  only  in  writing,  and  no 
writing  is  to  be  fo  pleaded  unlefs  it  be  a  deed;  and  that,  of  things 
executed,  a  deed  need  not  be  (hewn  :  and  cited  7.  Rep.  in  the  end 
of  Bellamy's  cafe,  andfo  judgment  was  given  tor  the^  defendant. 

G  4  3  Lev. 


Xiev.  205. 
ut  f  up* 
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3.  Lev.  204.  205.   Mich.   36  Car.  2.  C.  B.    Aylefbiirjr  v.  Har<» 

vcy. 

16.  In  trefpafs  of  affault,  battery,  wounding  and  imprifonnunt  the 
defendant  juftified  by  warrant  of  the  council  of  fiate  in  Barbadoesy 
kfr.for  commitment  of  the  plaintiff  \  exception  was  taken,  becauf« 
the  warrant  was  not  (hewn ;  but  it  was  anfwered  that  it  lay  not  in 
their  power,  becaufe  it  was  delivered  to  the  Pravofi  Marjbally  as  his 
authority  for  the  capture  and  detention,  and  therefore  did  belong  to. 
him  to  Keep ;  and  judgment  was  given  accordingly  for  that  and 
other  reafons,  and  fo  a  former  judgment  reverfed*  Show.  Parl^ 
Cafes,  24.    Dutton  v.  Howell  and  al. 

[  See  (M.  a.  11.)  pi.  i.   Krtertton  (S)  ] 


(M.  a.  11)  In  what  Cafes,  in  Rcfpedl  of  the 
Thing  Sued  for  being  grantable  without  Deed^^ 
or  not. 

X.  T  F  a  man  purchafes  rent-fervice^  and  gets  Jeijin^^  he  fliall  have 
^  aflile  without  (hewing  deed  thereof,  and  yet  it  cannot  be  pur- 
chafed  but  by  deed ;  and  this',  by  reafon  that  it  is  of  common  righty 
therefore  need  not  {hew  jpecialry  after  feifm.  Contra  of  a  rent* 
charge  and  rent- feck  \  and  the  reafon  is,  becaufe  the  rent  may  he 
claimed  by  que^ejiate  without  {hewing  deed,  where  it  is  claimed  as 
parcel  or  appendant  to  the  manor  where  the  land  is ;  becaufe  die 
manor  or  land  may  pafs  by  livery  without  deedy  and  then  the  rent  goes 
with  it,     Br.  Monilrans,  pi.  91.  ekes  22  Ail*.  53. 

2.  In  aiTife  of  renty  he,  who  prefcribes  in  hirrfelfand  his  ancejlorsy 
and  in  thofe  whofe  ejlate  he  hasy  ought  to  {hew  dfeed  of  the  rent ;  for 
que  e{late  cannot  be  of  rent  without  deed  ;  by  which  the  plaintiff 
/hewed  deed  of  the  grant  of  the  rent  to  his  anceftor,  but  did  not  {hew 
deed  of  commencement  of  the  renty  and  therefore  ill,  by  the  beft 
opinion ;  for  a  man  may  prefcribe  in  bimfelf  and  his  anceflors,  &c. 
without  (hewing  deed,  but  not  in  a  que  eftate  of  a  thing  which  can- 
not be  granted  without  deed,  without  (hewing  deed  thereof:  contra 

,  §facquittall  in  him  and  thofe  whofe  eftate  the  lord  has  in  the  fcig- 
niory,  or  common  appendant,  or  eftovers  appendant,  &c.  there  he 
may  prefcribe  by  que  eftate  without  (hewing  deed.  Br.  Prefcrip- 
tion,  pi.  29.  cites  24  £.  3.  23.  39. 

3.  A  corporation  cannot  make  a  leafe,^  releajiy  uor  give  commandy 
or  licence  but  by  deed,  which  (hall  be  (hewn.  Br.  Monftrans,  pi. 
127.  cites  21  fe.  4.  19.  75-  • 

4.  He,  who  is  a  merejiranger  to  a  deed  of  releafe,  and  has  no 
*C?/^.Suift.  means  to  come  by  it,  and  the  ^  deed  goes  in  difcharge  of  him,  may 

plead  it  without  die  wing  the  deed ;  per  Brudnel  and  Pollard  juftices. 
Contra  by  Brook  and  Fitzherbert  J.  But  they  all  agreed,  that  he 
who  was  privy  in  ejiate^  as  Icffec  for  years,  feofree,  &c.  and  all^bo 

claim 
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dtiifn  intifijl  in  the  lanJj  cannot  plead  the  deed  without  fhewing  it^ 
Quod  jiQtabene.     Br,  Monftrans,  pL  i6i.  cites  14  H.  8.  4. 

5*  If  a  man  pleads  a  conveyance  of  a  renty  or  the  like,  which 
csamot  pafs  without  deed,  and  does  not  produce  the  deed'  in  plea,  it 
is  net  holpen  by  thejtat,  27  Eliz,  5,  of  demurrer^  Per  Hobert  Ch. 
J.  Hob.  ?33.  in  pi.  295, 

6,  Lejfee'fir  y^ars  claims  a  way  to  Ijis  houfe  hy  a  qu^  eJlaU  with-.  Cited  3 
out  flicwing  the  deed,  and  held  good  by  3  juftices  againft  one ;  Mod.  55. 
becauj^  the  lefiee  has  not  the  deed,  and  it  is  but  a  conveyance  to  the 

a^on,  which  is  grounded  on  the  ^il^urbance  done  to  him  in  po^eC^   . 
iion,    Cro.  J.  673.     Slackman  v,  Weft. Palm.  387.  S.  C. 

7,  Bui  if  he  claimed  a  rent  or  ^  common  in  grojsy  which  cannot   T  fjfj   1 

Kk  without  deed,  it  had  been  otherwife ;  for  there  he  could  not  |:  ^  j 
ew  fi/^f^tf// without  {hewing  the  deed,  how  he  came  by  the  201/HiiL 
cftatc.    Cro.  J.  673.  Mich.  21  Jac.  B.  R.     Slackman  v.  Weft.     8  jacB.  r. 

Farmer  v. 
Hant  S.  Pd      I  and  Brownl.  220.  S.  C.-— And  Cro.  J.  271.  S.  C.— -See  i  Mod.  277.    Birch  r. 

8,  An  arbitrament  under  feal  is  no  deed,  and  the  arbitrament  The  deed  of 
may  be  made  without  deed,  and  therefore  is  not  neceflary  to  be  ^^|J|I!^*can- 
produced  in  court ;  for  it  is  but  a  writing  under  hand  and  feal.  not  pafs 
ref  Glyn  Ch.  J.  Sty.  459.     Trin.  1655.     Dod  v.  Herbert.  without 

deed,  ought 
tobeihewnto  the  court.  Arg.  Comb.  98.  cites  Dy.  277.  i  H.  7. 12.  Cro.  Car.  T43.  10  Rep.  94. 

"Yd?,  zoi.  Hob.  233. Bi^  though  a  thing  will  pafs  wiihMt  deedfytx.  if  the pi-trty  pisnds  a  deed  eutd 

^tlitsa^titkthcrttbyt  he  rauft  come  with  a  profert.  Arg.  2  Mod.  64  cites  i  Le.  309.  Roll.  Rep.  20- 
— And  yet  in  fome  cafes  where  a  thing  cannot  pafs  without  deed,  as  a  remainder,  or  reverfion,  a  deed 
need  DOC  be  (hewn ;.  but  contra  after  execution.  Br.  Monftrans,  pi.  55.  cites  21  H.  6.  2^.  per 
Falthorp^  (o  \v|uch  Yelvertoa  agreed. 

[  See  Que  Eftate  (C)  ] 


(M.  a.  1 2)  The  Difference  between  Oyer  and  Mon- 

ftrans  of  Deeds  and  Records. 

I.  "V[  OTE  a  diverftty  between  monjirans  of  deeds  or  records j  Oyer  of  a 
^^  and  the  oyer  of  them  \  for  he  who  pleads  the  deed  or  re-  ^^^  P^  f" 
cord,  or  that  declares  upon  the  deed  or  record,  to  him  it  belongs  to  ttuayitQU 
fhewthe  deed  or  record,  but  the  other  againft  whom  the  record  or"  hadbybim 
deed  is  pleaded  or  declared,  {hall  demand  the  oyer  of  the  record  'f^  "i^^* 
or  deed,  which  his  adverfary  brought  againft  him.     Br.  Monftrans,  ;^  ^^  ^ y^ 

pL  165.  h'm  who 

pleads  it ; 
for  he  wlx)  pleads  it,  or  declares  upon  it  Ihall  (hew  it.    Br.  Oyer  de  faits>  Sec,  pL  15.  (bis^ 

2*  When  oyer  of  a  deed  is  prayed,  it  is  intended  that  the  deed  is 
ui  court,  and  the  (ei  legiiur)  or  reading  of  it  is  the  aft  of  the  court* 
Sid.  308.  Mich.   18  Car.  2.  in  cafe  of  Jevonsy.  Hartidge. 

3«  When  a  deed  is  pieaded  with  a  profert  hie  in  curia,  the  very 
deed  itfelf  is  by  *  intendment  of  law  im/nediateiy  in  the  pojfejjion  of  the  V^^^'  ^^* 
mrt\  and  therefore  when  oyer  is  craved,  it  is  of  die  court,  and  cstf.2.B.R. 

not  ia  cafe  of 


\ 
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Jevonj  V,      not  of  thc  party.    And  after  oyer  is  craved  the  deed  hecomes  fared 
"  ge.     ffffjyf  record^  and  the  court  muft  judge  upon  the  whole ;  and  die  ^*- 
mand  of  oyer  is  a  kind  of  plea  ^  and  may  be  counterpleaded.    3  Salic 
119.  pi.  2.3. 4. 


(M,  a.  13)  Monftrans,  in  what  Cafes  there  muft  be 
a  Monftrans  or  Profert,  though  the  Deeds  can- 
not be  travcrfcd  when  pleaded  or  (hewn. 

Br.  Trt-  I.  T  ^  formedon  in  remainder  the  defendant  ought  to  flicw  the 
^rfc  per  1  deed,  and  yet  the  deed  is  not  traverfable.     Br.  Monftrans, 

58.citcsS.c!  pl«  48*  cites  21  t,  3.  49.    Br.  Traverfe  per  Sans,  &c.  pi,  128. 

ip-Deed  of  ibid^  pi*  324.  cites  14  H.  6.  i. 

fonne«Ioii 

in  remainder  is  not  travtrfahlc ;  for  he  fhall  mt  fry  rte  A9na  fnfs  hy  the  dtfd  but  nc  Aomx  f<tji  onif . 

Br.  Traverfe,  pi.  145.  cites  14  H.  6.  i.nota.   Br.  Furgcr  de  faits^  pi.  20.  cites  10  £.  4.  i. 

C  7^  ]  *•  /ir^^r.  of  deeds  Ties,  where /^rffwr  prays  to  be  refceivedj  and 
He  muft  Jbtw^  a  forged  deed  of  leaf e ;  for  per  Moile,  he  cannot  be  refceivcd 
fhew  the  without  (hewing  deed ;  and  this  deed  (hall  not  be  traver(ed  upen  the 
deed  {  for     refceipt,  per  Danby  and  Cbockc.     Br.  Forger  de  Faits,  pL  15* 

Jy&' "  "t«  9  E.  4.  37. 

piarrei,  which  IS  in/ended  by  aMionof  coz'cnMtt  Ibid,  and  Br.  Rcfcelty  pL  75.  citcs  9  E.  4.  30.  Br. 
^raverfe  per  fansi  &c.  pi.  128.  cites  9  £.  4.  37. 

• 

3.  Executors  (hall  not  have  aftion  \>tfQrQ  probat  of  the  tefiament^ 
but  if  it  be  written  on  thc  back,  quod  probatum  eft,  &c*  this  (hall 
not  be  traverfable,  but  only  whether  he  was  executor  or  not,  and 
not  whether  he  proved  the  tcftament.     Br.  Travers,  pi.  1291.  cites 

9  E.  4-  47"^ 


(M.  a,  14.)   Monftrans  of  Deeds.     AcSl  of  Law. 
Where  Perfons  come  in  by  Aft  of  Law. 

Debt  on  a     I-    A    ttnant  by  flatute  flaple  or  elegit^  that  has  extended  an  ahhot*5 

*/^  l^ttV-  '^^^'  ^"^  ^  ^^^^^  ^^^^  °"^  °^^"  abbot's  leafe,  is  not  bound 

lin'-rsof  ^o  (hew  it,  becaufe  he  comes  in  by  a£t  of  law;  but  any  other  that 

'tunhupts,  comes  in  under  thc  leafe,  muft  fticw  it.     Per  tot.  Cur.  Brownl.  38, 

and  becaufe  Mich.    ID  Jac.  Anon.— 5  Rep.  75.  a.  in  Wymark's  cafe. 

he  comes  in  •'  j        r    f  j  j 

by  aft  in  law,  and  hath  no  means  to  (hew  the  oblig.uinn  ;  it  was  adjuilgcd  upon  demurrer  to  be 
good  enough  without  (hewing  it  in  court ;  as  itnont  by  f\iiutt  m.tc*>ant  or  tenant  in  Jr.ivcr  (hall  have 
advantage  of  a  rent-cbaygt  without  (hewing  the  deed.  '  Hill.  6  Car.  B.  R.  Cro.  C.  2C9.  Gray  ¥• 
Fielder.    10  Rep.  94.  in  I^yfield's  cafe.        Jenk.  305.  pi.  So.    Co.  Litt.  125.  b. 

2.  If  SL  guardian  in  chivalry  in  right  of  the  heir  had  entered  for 

eondition  broken^  he  might  have  pleaded  the  tjiate  to  have  been  upon 

eondition  without  (hewing  any  deed  i  becaufe  his  intereft  was  cr^ 

ated  by  the  law*    Co  Litt.  225.  b. 

3.  So 
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3.  Sd^tmant  in  dower,     Cp,  Litt  2*3.  b, 

4«  Bui  the  hrd  by  efcheaty  though  his  eftate  be  created  by  the  law^ 
ihall  not  plead  a  conJition  to  defeat  a  freehold  without  fl^ewing  it| 
becaule  tbi  deed  belongs  to  hwu     Co.  Litt.  226.  a, 

5.  So  a  tenant  by  the  curtefey  (hall  not  plead  a  condition  made  by  hif 
wife  and  a  re-entry  for  condition  broken  without  (hewing  the  deed, 
for  diougb  his  eftate  be  created  bjr  law,  yet  the  kw  prefumes  ihat  he 
bad  the  pojfejfton  of  the  4^edf,  aiid  evidences  belonging  tp  his  wife, 
Ca  Litt.  %zb.  a. 


(M*,  a,  15)    Moiaftrans,  &c.      By  wh^t   Pcrfons, 

Aflignces, 

I.  'IXT'HERE  a  covenant  is  annexed  to.  a  diing,  which  of  it'$ 
^^  nature  cannot  pafs  without  deed  at  firft,  in  fuch  cafe  Ae 
affignee  ou^ht  to  be  in  by  deed,  otherwif^  he  fhall  not  have  ad- 
vantage ofthe  cpvenant;  hut  where  the  covenant  is  not  fo,  but 
runs  with  the  ejiate^th^  affignee  (hall  have  covenant  without  fhew-r 
ing  any  deed  of  afEgnment.  Cro.  E.  373.  436.  Hill.  37  Eliz^ 
B.  R.    Noke  V.  Awder, 

2.  A  licence  to  leqfe  land  need  not  be  fliewn  by  aflignee  j  for 
lie  docs  not  claim  by  it  any  eftate  in  the  land,  but  it  is  merely  col-- 

lateral  to  the  inter  eft  ofthe  land^  and  pnly  pleaded  to  excufe  the  for-  [   79   1 
feiture  of  the  leafe :  and  not  like  a  releafe  or  confirmation ;  for  they 
give  or  transfer  a  right.    6  Rep.  38.  rafch.  3  Jac.  C.  B.  Bella- 
my's cafe.— Alias  Walker  v.  Bellamy. 

3.  Where  the  condition  of  a  leafe  is,  that  the  leffee  Jhall  not  ajjign 
hut  by  deed  and  not  by  parol,  there  he  may  plead  the  ailignment 
widiout  (hewing  the  deed,  an  aflignmcnt  by  parol  being  fufficient, 
if  it  be  not  provided  againft  by  the  condition.     Ibid. 

4«  In  debt  upon  a  leafe  for  years  by  the  aflignee  of  the  rever/ion^ 
it  was  affigned  for  error,  that  he  claimed  by  grant  ofthe  reveriion^ 
and  did  not  fhew  that  it  was  by  deed  \  and  without  a  deed  or  fine 
a  reverfion  cannot  pafs  >  and  for  this  and  another  error  principally 
the  judgment  was  reverfcd.  Cro.  C.  14.3.  Mich.  /^  Car.  B.  lU 
Long  V.  Nethercote. 


(M.  a.  16)  By  Baily  or  Servant. 

It  T  N  trefpafs  the  defendant  juftlfied  as  fervant  of  a  coBeSfor  to, 
^  dUlrainfor  10  J.  tax^  and  prayed  aid  of  his  mafter,  and  the 
pjaintiflFprayed  that  the  defendant  (hew  the  letters  patents  by  which 
his  mafter  was  made  collector;  and  was  not  compelled  to  ftiew 
them ;  for  the  pctwer  of  the  mafter  is  the  a£f  of  parliamenty  which 
granted  the  tax,  and  not  the  letters  patents.  Br.  Monftrans,  pi.  58. 
^ftes  22  H.  6.  42. 

9  2.  But 
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But  ifa  2.  But  where  a  maxi  jujiifies  asferuant  of  another^  or  tnalei  conu^ 

traSis^for  1^^^  '^  replevin  by  reafon  of  a  rent-charge,  he  fhall  (hew  the  deed 
rem  due  to  of  grant  which  was  agreed ;  for  there  the  deed  is  the  cSe&.  of  the 
acorporati-  title.      Contra  fupra.     Br.   Monftrans,  pi.  58.  cites  22  H.  6. 

on,  or  other    -^ 

perfon  as       ^  * 

bailiff  and  is  not  their  haiTifP,  and  has  nodeed  for  the  doings  it,  yet  it  is  good  if  the  party.  Ice  agrees  to 

it ;  for  it  is  not  traverfnbfe  whether  bailiff  or  not,  if  he  to  whofe  ofe,  Sec,  agrees  to  it.  Br.  Travers, 

|»er^  Sec,  pL  3.  cites  a6  H.  3.  S. 

3.  A  baily,  or  fervant,  who  jujfifies  for  a  rent  granted  to  himfelf^ 
ought  to  {hew  the  deed  of  grant.  Br.  Monftrans,  pL  125.  cites  21 
£.  4.  50.  per  .Brian. 
$.  P.  For  it  4-  Baily  £/*^  dean  and  ehapt^r  may  jujlify  to  cut  trees  to  tepaiw 
iMilongs  to  or  make  the  pales  of  the  dean  and  chapter's  park,  without  Jhewing 
likcwifc  to  fp^^^^^^y  *^w;  he  was  made  baily ;  for  he  is  but  an  officer  or  fervant 
cut  trees,  to  them,  and  for  their  ufe.  But  e  contra  of  them  who  claim  intereji 
&c  but  to  from  the  dega  and  chapter,  as  a  ieafe  or  licence  to  take  trees,  &Cr 
\l^T^  Br.  Monftrans,  pL  113.  cites  12  H.  7.  25.  26. 

%/try  andfiipnj  &c  it  muft  be  by  deed.    Br.  Corporations,  pi.  ?!•  cites  S.  C. 

He  who  iujlifies  asfa-vant  rfa  cot  potation  amd  by  tUir  cornmanitMent  mull  ihew  deed  ;  but  haify  Iball 
not.  Br.  Corporations,  pi.  54.  cites  7  £.  4. 14.  and  Trin.  10  E«  4.  ace— Ikit  fee  ibid.  pi.  56.  cites 
12  E.  4>  9. 10.  Contra  per  Littleton.— If  a  man  f>ieads  the  franktcnement  of  a  dewi  axd  cb,xpUr^  and  tl>at 
he  entered  hy  their  command,  he  muft  (hew  a  writing  -  of  their  command  \  by  the  beft  opinion.  Br. 
Corporations,  pi.  59.  cites  18  £•  4.  g.-^—So  of  fervant  oi mayor  amd  commanahy.    Ibid. 

5.  Ifa  man  appears  as  bailiff*  in  ajjife  for  the  defendant,  the 
plaintiff  {hall  not  have  traverfe,  that  he  is  not  his  baili£  l^t.  ^^]kty 
pi.  9.  cites  15  H.  7.  17.  perTownfend. 

6.  If  there  are  2  coparceners  and  one  diftrains,  fhc  may  avow  for 
herfelf,  and  jujlify  as  bailiff  to  her  companion,  and  it  is  not  traverf- 
ahle  if  (he  be  bailiff  or  not.  Br.  Baillie,  pi.  9.  cites  15  H.  7.  17. 
per  Colowe. 

7.  A  fervant,  &c.  who  pleuds  a  releafe^  ought  to  ihew  it.  Per 
Fitzherbert  and  Brooke.     Br.  Monftrans,  pi.  61.   cites  14  H« 

L  oO  J  8.  It  is  a  maxim,  that  where  a  man  is  2ijiranger  to  the  deed,  and 
doth  not  claim  the  thing  comprifed  in  the  grant,  «r  atiy  thing  out  ofilf 
nor  doth  claim  any  thing  in  right  of  the  grantee  as  bailiff  or,  fervanty 
there  he  (hall  plead  the  patent,  or  deed,  without  (hewLug  it.  10  Rep. 
94.  Hill.  8  Jac.  Dr.  Leyfield's  cafe.   . 

9.  In  trefpafs  of  carrying  away  trees ;  defendant  faith,  that  long 
before  the  plaintiff"  had  any  thing  in  the  place  where,  &c.  one  P. 
was  feifed  infee^  and  by  indenture  demifed  to  f.  S.  the  f aid  clofcy  &c. 
excepting  the  wood  and  underwood  thereupon  growing ;  habend.  for 
the  life  of  one  A.  and  further  covenanted^  that  itjhould  be  lawful  for 
the  fa  id  f.  S.  and  his  ajjigns  to  take  neceffary  fireboot  and  boufebocty 
bfc,  and  defendant  faith,^that  J.  S.  affigned  over  his  eftate  to  the 
faid  A.  and  that  he  as  fervant  took  the  faid  trees  for  neceflary  fire- 
boot,  &c.  to  be  expended  upon  the  premiiTes,  and  avers  the  life  of 
A.  and  it  was  thereupon  demurred,  becaufe  hcju/lifies  by  force  of  a 
ovenant  in  an  indenture^  and  does  not  (hew  the  indenture,  it  being 
a  thing  which  cannot  be  granted  without  deed ;  a^d  the  plea  was 

held 
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held  to  be  ill  and  adjudged  for  the  plaintiiF.     Cro.  J.  291.  292. 
Mich.  9  Jac.  B.  R.     Purfry  v.  Gryme. 

10.  In  aflault  and  battery,  the  defendant  jujllfied  as  fervant  to 
•  J.  S-  for  that  the  plaintijf  came  tofijb  tn  the  fever al  pifchary  of  his 
mafier  ;  and  judgment  being  given  for  the  defendant,  a  writ  of  error 
was  brought  and  2  exceptions  taken,  i.  That  whereas  the  de- 
fendant had  iniitled  his  mafier  in  his  plea  of  jufiificaiion  t$  thefeveral 
fifchary  by  the  hinges  letters  patents^  he  had  not  (hewn,  that  the  king 
was  feifed  of  this  feveral  pifchary  jure  corrona?,  and  fo  it  might  be 
diat  the  king  had  no  power  to  grant  it.  2.  That  he  did  not  (hew 
the  letters  patents^  which  he  ought  to  do,  bqcaufe  he  derives  a  title  by 
them :  and  a  rule  was  given  to  ihew  caufe  why  the  judgment  fhould 
not  be  rcverfcd.  Sty,  15.  Pafch.  23  Car,  B.  K.  Jones  v.  Young. 


(M.  a.  17)    By  Bailiff,   or  other    OfEcer   of  the 

King. 

I.    A  man  may  be*baiHff  of  the  king  without  patent.     Contra  of  a  S.  P.  Br. 
^^  forrefier.    Br.  Monftrans,  pL  153.  cites  33  H.  6.  3.  BaiHic,  pL 

cannot  \itjherijfac  efcheator  without  patent,  cites  33  H.  6.  2.  by  the  belt  opiaion.^— S«  P.  Br.  Bailli«w 
pL  45.  cites  7  H.  7.  lo. 

a«  In  trefpafs  the  defendant  may  juftify  by  command  of  the  king^ 
though  be  be  not  the  iing's  bailiffs  nor  other  officer,  quod  nota  by 
award ;  and  therefore  it  ieems  that  he  may  do  it  without  ihewing  a 
deed  or  writing  thereof.     Br.  Monftrans,  pi.  79.  cites  39  H.  6. 

3.  ^Vhere  a  man  makes  cognizance  to  ^|^r^/»  as  bailiff  of  the  Hemayf)« 
king's  manor, yjr  rent  orfervices  arrear,  and  prays  aid  of  the  king^  baily  ofth« 
he  &aU  have  it  without  mewing  the  patent  how  he  is  made  bailiff;  out  patcii" 
hecaufe  he  claims  to  the  ufe  of  the  king.  But  if  he  claims  of  the  though  he' 
king  to  bis  own  ufe^  there  he  fliall  (hew  the  patent.  Br.  Monftrans,  cannot  be 
pi.  64.  cites  IS  H.  7.  ly.-Br.  Baillie,  pi.  9.  cites  ^.  C— Br.  ^^^^^ 
Aid  del  Roy,  pi.  51.  cites  S.  C.  per  Vavifor.  Br.Traven 

per  fans, 
fcc  ^  iiS.  cites  S.  C.  per  Vavifor.— A  diftiefs  taken  by  one  as  baily  who  U  not  bniiiff  is  good,  if 
the  kinir  agrees  to  it.     Br.  Travers  per  &c.  pi.  3.  cites  26  H.  8.  8.    Br.  Baillie,  pL  1.  S*  P.    For 
vhccbtr  biuliff  or  not  is  not  travedable^  citei  a6  H.  8.  8. 


(M.a.  18.)     By  Ccfty  que  Ufe,  Truft,  Covenan-  [  8i  ] 

tor,  &c. 

h  Tp  H  E  tenant  of  the  land  cannot  plead  a  releafe  made  by  cefty 
,    '^    que  ufe  to  the  feoffee  without  fhpwing  the  releafe.  Br, 

Monftrans;    pi.  61.  cites  14  H.  8.  4. 
2.  A.  fives  land  to  J.  S.  and  y.  A^.  and  their  heirsy  to  the  ufe  ^"'uppa^ 

j^himfelTand  the  heirs  of  his  body,  and/^r  default  of  fuch  iffue  to  ^J^T* 

the  "^^ 


I 


'  t  faitU  [of  t)eeds.i 

ty^tt  the  ufe  ^fi,  and  his  heirs;  A.  dies  without  ifluc,  fi.  brings  a  fol"* 
^fl^Vhe**  "^^^o"  >  '^"^  ^'^^  opinion  of  the  court  was  prima  facie,  that  he  need 
niu(?^me\v  not  produce  the  deed,  becaufe  it  belongs  to  the  feoffees^  and  not  to 
the  deed,  him*  D.  277.  a,  Trin,  10  Eliz.  Eftoft  v.  Vaughan^*— Cro.  Car* 
j^-*77*^      441*     Stockman  V*  Hampton.  S.  P. 

58.  fays  it  was  fo  refolved  4  Eliz.  B.  R.-— — In  pleading  lYtc  grata  of  an  atknwfon  after  the  ftattito 
qf  17  H.  8.  to  one  to  the  ufc  of  another  in  taile,  it  was  held  per  tot.  Cnr.  that  ccfty  quc  ufe  need  not 
ihew^  the  deed,  becaufe  it  belonged  to  the  grantee  and  not  to  cefty  que  ufe ;  but  that  he  ought  to 
ficut  that  k  mat  granted  hy  deed ;  but  Wabniley  contra,  tliat  he  ought  to  (hew  the  deed,  becaufe  the 
grant  is  not  good  without  deed»  and  fo  differs  from  D.  177.  Eftoff's  cafe,  Cro.  J.  217.  HilL  6  Jac. 
B.  R.    Huntington  (Earl)  v.  Mildmay. 

In  a  cafe  upon  the  fame  pointy  the  fame  obje^on  was  made  as  by  Walmfley ;  but  refoWed  con- 
tra for  the  reafon  above  in  D.  477.  and  alfo  becaufe  cefty  quctmft  has  no  remedy  in  iaw  to  get  feffi^m 
•f  the  deed  ;  and  alfo,  becaufe  he  is  in  nuiely  by  operation  of  law  and  not  in  the  per,  Carth.  316.  Trio* 
6  W.  M.  B.  R.    ReynelL  v.  Long. 

S.  P.  and  3«  And  the  court  was  likewife  of  the  fame  opinion,  becaufe  the 

aifobecaufe  remainder  mhht  commence  without  deed.    D.  277.  b,  pi.  58.  Trin* 

:^f,;  10  Eliz.  pi^s.  s.  c. 

thtfiatute  of  ufesf  and  fo  the  party  is  in  by  the  Iww  ;  as  tenant  in  dower,  tenant  by  ftatote  flaple  or 
merchant,  who  have  a  rent-charge  extended  to  them.  Cro.  C.  441.  441.  HiU.  11  Car.  B.  R. 
Stockman  v.  Hampton* 

Cro.  J.ai7,  4.  In  a  quare  mpedity  plaintiff  inti tied  himfelf  to  a  manor  t» 

¥.  Jiiud-  ****  which  an  advowfon  was  appendant,  that  his  father  was  (eifed  and 

may covenanted  (without  faying  per  indenturam  hie  in  cur.  proiat.)  for 

Jo-  377-  natural  affection  to  ftand  feifed  to  himfelf  for  life,  remainder  to  the 

^^Harmv  Plaintiff,  and  that  his  father  died ;  the  defendant  demurred.     Per 

ton—  Cur,  it  is  good  ;  for  the  plaintiff  is  not  party  or  privy  to  the  dteJj 

Caith.  315.  nor  has  a  remedy  to  come  to  it,  and  he  has  the  eftate  by  the  27  H. 

JLoa"*S.P.  ^"  ^^  ^'^^y  ^^^  ^^^  ^^^  deed  properly  belongs  to  the  covenantee^  and 
fowas  the  better  opinion  in  D.  277.  and  that  differs  from  the  14  H, 
8.  7.  8.  and  judgment  was  given  accordingly.  Noy.  145.  Wel- 
by's  cafe. 

5.  In  debt  again/I  executrix  for  lO  I.  the  plaintiff  declared  zepon 
an  obligation  conditioned  to  pay  5  /.  to  A.  to  the  ufe  of  M.  his  daugb^ 
ter  at  a  time  limited  in  a  certain  indenture^^  the  defendant  pleads  that 
the  indenture  was  made  between  her  tejlator  and  one  f.  S.  by  which 
the  plaintiff  enfeoffed  jf.  S.  to  the  ufe  of  the  ujiator  and  his  heirsj  and 
that  the  teflator  covenanted  to  pay  5  /.  to  the  plaintiff  within  tw§ 
months  after  the  death  of  W.  R.  zvbich  W,  R.  is  yet  alive.  The 
plaintiff  demurred,  becaufe  the  defendant  did  not  produce  the 
indenture,  but  the  court  held  that  the  plea  was  good  without  it, 
becaufe  the  defendant  was  a  flranger  to  the  deed,  and  it  does  not 
belong  to  him,  but  belongs  to  the  feofftes^  and  flie  has  no  means  to 
enforce  them  to  produce  it,  and  the  court  will  not  impote  an  im- 

{loffibility,  efpecially  (he  being  an  executrix ;  but  tlie  plaintiff  had 
eave  to  difcgntinue.     Lutw.  481.  Trin.  3  Jac.  2.  C.  B.    Crotct) 
V.  Crotch. 

[  Se«  CertB  tm  $rn(t  (F)  ] 


(M.  a.  19) 
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(M.  a,  19)     By   Corporations    and   their    Gran- 
tees, &c. 

l«  T  F  a  particular  man  claims  an  exemption  by  a  charter  made  to  a 
^  corporation  he  muft  dew  it,  per  Haughton  J.  fays  it  has  been 
adjudged.     Roll.  Rep.  296.  in  the  cafe  of  Buckham  v.  Dun- 
dridge. 

2.  Plaintiff  in  qcftment  declared  of  a  leafe  made  to  htm  hy  a  S.  P.  O^, 
college  by  indenturcj  without  laying  hie  in  curia  prolat.  it  is  not  '^'^^^^^ 

food.     I  Buls.  119.  Pafch.  9  Jac.  Sl  John's  Coll.   Oxon  v.  Ld.  J.  Tilur- 
lorris,  alias  Clerk  v.  Hannes.  ftoa*s  caie* 

3.  But  if  a  leafe  for  yean  had  been  made  to  a  corporation^  who 
cannot  take  without  deed,  and  they  granted  it  over^  the  grantee 
might  have  intitled  himfelf  without  (hewing  the  deed ;  becaufe  the 
leale  of  die  thing  in  its  nature  might  have  pafled  without  deed; 
although  the  peribns  who  took  it  could  not  take  it  without  deed* 
Cro.  }•  no,  cites  it  as  fo  (aid  in  cafe  of  Predyman  v.  Wodiy, 

[  Sec  (M  a  11)— CorporafwM  ] 


(M.  a.  20)  By  Perfons  that  arc  in  by  Defcent. 

I.   IT  E,  who  is  in  poiTeiEon  by  defcent,  need  not  (hew  (peci^- 
^*  ty.     Br.  Monftrans,  pi.  65.  cites  24  E.  3.  52.  per  Cur. 


(M.  a.  21)  By  Devifce. 

I.  TN  mortdanceftor,  the  tenant  intitled  himfelf  by  devife,  by  ibid. pi. 
-*  te (lament  of  the  anceftor,  of  whofc  feifin  the  defendant  de-  »6o.  cites 
manded,  and  this  by  cuftom  of  devife,  and  Belk.  challenged,  be-  |JijJ['Tl 
caafe  he  does  not  fibew  any  thing  of  the  devife,  &  non  allocatur  \  cites  7  U.  4. 
becaufe  the  teftament  doe$  not  belong  to  the  tenant ^  but  to  the  executor Sy  x*  per 
quod  nota  bene.   .Br.  Monftrans,  pi.  102.  cites  40  Aff.  2.  |uod  noQ 

xv^atuf. 

(M.  a.  22)  By  Difleil^c* 

I.  T\ISSEISEE  cannot  plead  zreleafe  mzietothe  dij/eifor 
•*^  without  fhewing  it ;  nor  c  contra.    Per  Fitzhcrbert.  Br» 
Monibans,  pi.  61.  citoe  14  H.  8.  4. 


(M.  a.  23) 
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(M.  a.  23)  By  Grantee,  Leffcc,  tec. 

1.  T  N  debt  upon  lea/e  for  ^eats  by  indenture^  the  plaintiff  mtj 
-*  count  without  the  indenture ;  for  the  leafe  is  the  effeft  and 
not  the  indenture ;  for  variance  between  the  writ  and  the  inden- 
ture for  this  caufe  was  agreed  not  to  be'  material.  Br.  Mon- 
ftrans,'  pL  20.  cites  44  E.  3.  42.——  Ibid,  cites  4  H.  6.  7.  con- 
tra per  Babbington.  But  Brooke  fays,  it  feems  the  law  is  contra 
J-    -^      1    ^^  Babbington. 

I     "  3    J        2.  In  wafl^  it  was  admitted  that  if  a  man  leafe s  for  Hfej  and  after 

V^''S'  A^-     by  ♦  affent  of  the  icjfee  makes  livery  to  another  infee^  and  the  Uffte 

gumcnt.      ^^^^  wajl^  xh^  feoffee  Jhall  have  waji  as  affignee^  without  (hewing  the 

deed  of  grant  of  the  reverfion.     Br.  Monftrans,  pi.  24.  cites  46  £• 

3.  It  is  faid  for  law  that  where  an  ejeftment  is  brought  againft 
alienee  of  him  in  reverfion^  he  may  plead  a  condition  without  ihewing 
'deed.     Br.  Monftrans,  pi,  31.  cites  7  H.  4.  16. 

4.  So  upon  a  leafe  for  years  rendering  reJit  with  condition  of  non- 
payment ;  the  reafon  feems  to  be  becaufe  it  is  of  a  chattle.  Br. 
Monftrans,  pi.  31.  cites  7  H.  4.  16. 

5.  If  tenant  for  years  m  whom  there  is  privity  pleads  a  releafty 
he  ihall  (hew  the  deed.  Br.  Monflrans,  pi.  61.  cites  14  H. 
o.  4* 

6.  A  leafe  was  made  hy  A.  to  y.  S.  atid  afterwards  jf,  made  an^ 
other  leafe  to  W.  R.  to  begin  after  the  determination  of  the  leafe  made 
toy,  S.  In  fecond  deliverance  brought  exception  was  taken,  that 
the  plaintiiF  had  conveyed  to  himfelf  an  intereft  of  a  leafe  made  by 
A.  to  W.  R.  which  is  made  by  name  of  the  reverfion,  and  to  com- 
mence after  the  firft  leafe  made  J:o  J.  S.  ended,  which  is  alledged  t$ 
he  made  by  deed  indented^  and  that  therefore  the  plaintiff  ought  to 
fliew  the  indenture,  and  the  rather  for  that  the  validity  of  the  2^ 
leafe  depends  upon  the  validity  of  the  firft  leafe,  fo  that  to  make  the 
fecond  leafe  good,  the  plaintiff  muft  fhew  the  firft  to  be  good,  and  in 
order  to  that  muft  ftiew  fuch  deed,  notwithftanding  it  was  made  t« 
J.  S.  and  not  to  him.  But  the  exception  was  difallowed.  PI.  C. 
147.  &c.  3  Ma.     Throckmorton  v.  Tracy. 

7.  Ejectment  was  brought  by  leffee  for  years,  defendant  pleaded  a 
bargain  and  fate  n)ade  to  him  in  tee  by  indenture  inrolled  within  h 
months,  by  which  he  was  feifed  till  leffor  dijfeifed  him^  who  leafed 
after  to  the  plaintiff.  The  plaintiff  replied  that  the  bargain  and  uilc 
was  upon  condition^  which  was  broken.,  abfque  hoc  that  the  leflbr  dif- 
feifed,  &c.  Defendant  demurred  and  for  caufe  fbew^d,  according 
to  the  ftatute,  that  the  plaintift'  in  his  replication  did  not  fet  forth 
the  faid  indenture  comprehending  the  condition',  and  after  good  debate 
^pd  cpnfideration  of  the  matter  in  law,  it  was  adjudged  for  the  plain* 
tiff.    Mich.  35  and  36  Eliz.  B,  R,  5  R«p,  74,    Wjmajrk's  cafe. 

•Alias  Dun  v.  Low. 

8.  K 


\ 
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.  &•  A  man  claims  from  a  grantee  of  a  patentee  of  a  hundred,  in 
which  was  a  leet ;  he  muft  mew  the  deed,  if  he  avows  for  an  amer^ 
dament  in  the  leet.     Cro.  EL  I45.     Porter  v.  Gray. 

9.  PlaintifF  declared  of  a  leafe  by  baron  andfeme^  and  (hewed  it  not 
to  be  by  deed,  yet  it  was  held  well  enough ;  for  it  may  be  intended 
by  deed)  though  no  declaration  thereupon ;  and  though  it  be  with- 
out deed  yet  it  is  well  enough,  at  leaft  during  the  life  of  the  baron ; 
and  it  is  a  leaie  from  them  both  during  that  time.  Mich.  27  and 
18  Eliz.  B.  R.  Cro.  £.  438.    Bateman  v.  Allen. 

ID.  In  trefpafsy  defendant,  who  was  under  Ujfee  of  the  patentee  of  C"*-  !•  ?»7' 
wrt  of  the  term,  juftifies  under  the  leafe  by  patent  from  the  king,  there  u  is 
Per  tot.  Cur.  he  ou^ht  to  have  pleaded  hic  in  curia  prolat.  and  for  jervmicf 
this  omiffion  the  juftification  is  not  good,  and  judgment  pro  quer.  p^atnue. 
I  Buls.  154.  Tnn.  9  Jac.     •Layfield  v.  Hellicar.— So  f  of  the  ^,7;f;p. 
leffee  of  patentee^  per  Periam  J.  but  Rhodes  contra,  Godb.  112.  pi.  Brown. 
133.  Mich.  28  and  29  Eliz.  Anon. — Sty.  15.  P.  23  Car.  B.  R.  loWscafa. 

Jones  V.  Young,  S.  P. But  where  the  king  comis  to  the  landX  \^^%\^ 

en  le  poft^  his  grantee  need  not  fhcw  it ;  for  by  intendment  the  adjudged' 
king  had  if  not.     Cro.  J.  109.  Hill;  3  Jac.  B.  R.     Predyman  v.  in  the  Ex- 
Wodry.  "^"^"^^ 

J  upon  error 

aflisned,  that  he  being  fn:  afirvantf  his  plea  was  ^ood.  But  it  was  held,  that  be  tUrivtng  his  tit!i 
frjiD  the  patentee,  n^t  by  uJi  in  Ijtjj  but  by  Us  ammandf  he  mud  make  profeit  as  weU  as  ooe  that 
ckims  a&  aflisncc—— Cro.  J.  360.     Rolls  v.  BoiUcoOy  S.  P. 

\  Jcfik.  ^115.  pi.  80.— 316.  pi.  4.  "• 

PI.  C.  57.  h,  per  »  Jufticcs  contra,  unlefs  the  kinj's  grnntee  ^ roii/r  ovtr  all  hi\  inurefi,  hy  which 
the  patei>t  belongs  to  the  giAntce  ;  otherwife  in  ^vzui  of  p.irccl  only.  D.  29.  h.  pi.  too.  HUl.  i3  H. 
S.— -^  Ever)'  ,•  jrchafor  of  the  king  of  ahhey  Imls  comes  in  en  le  poft,  and  he  that  comes  h  en  U 
f^fl  (hall  not  he  inforced  to  (hew  the  deed  or  wticiug,  by  which  he,  after  whom  he  comes  iu*  was 
dtj\iwgui  i,f  titliti,  Arg.  1  Roll.  K«p.  153. 


*.  II.  One  pofTeflcd  of  a  grand  leafe  makes  an  under  leafe,  under  f    84   1 

I  {fjfie  makes  a  leafe,  and  his  tenant  cov  enants  to  repair }  in  an  ac« 

tion  of  covenant  on  the  breach,  he  need  not  fet  out  the  original  leafe 

fx  mean  ajftgnments.     Cart.  31.     Gold  v.  Barnfly. 

[  See  ^rcrog.  (Y.  c.  2)  ^ae  (tffate  (D)  ] 
(M.  a,  24)  By  Grantee  of  a  ChattcL 

I-  \17 HERE  the  lord  of  B.  and  his  anceftors,  &c  time  out  of  Br. Pt«. 

mind,  have  hsid  foldage  ofjheep  for  their  tenants  in  B.  and  Mption,pU 
be  grants  it  to  W.  N./ar  4  yean^  it  is  good,  and  W.  N.  may  sf^\^"** 
juftify  without  fhewing  writing  of  the  grant  5   for  he  need  not 
fbecaufe  it  is]  but  a  chattel.    Br.  Monftrans,  pi.  x66.  cites  x  IL 
7.  24. 

a.  A.  who  was  the  true  and  rightful  patron  granted  the  next  avoids 
^nue  to  B*  and  after  B.  made  C  and  D.  his  executors  and  died.  The 
'ixecutors  granted  it  to  J.  S.  and  all  their  intereft  in  it :  the  church 
voids  and  J.  S.  brings  qua.  imp.  &  avers  this  to  be  the  next  avoid- 
ance, but  does  not  (hew  the  literas  tejianuntarias  of  B.  and  it  feemi 
he  need  Hot  for  though  the  executors  never  proved  the  teftament^ 

VouXUL  •         H  yet 


X 


H  iTaiW  [or  Deeds, 


jret  the  grant  of  the  avoidance  is  good,  and  is  an  a^bxuniftratioii 
m  law.  D.  135.  pi.  13.  Micb.  3  atkl  4  P.  andM.  Sznithley  v. 
Chomeley. 


(M.  a.  25)  By  Lord  by  Efchcat,  &c* 

I.  T    O  R  D  by  efcbe^  fliall  not  plead  a  relcafe  made  to  the  diC* 
^^    kifor  by  the  difleifee  without  fbcwing  k*     10  Rep*  93.  in 
Dr«  Leyiield's  cafe. 

2.  Grofrtee  of  a  net^  prefenintim  was  outlawedy  and  the  church 
)»ecame  y^ant.  The  lord  of  the  manor>  to  whom  the  goods>chat« 
telS)  ^c.  Qf  outlawed^  &c.  peribns  were  granted  by  letters  patents^ 
brought  qua.  i|np.'  and  it  was  refolved,  that  the  plaintiff  being  en  U 
ff^^  and  npt  privy  to  the  grant  in  any  wife,  need  not  fliew  the  deed 
of  grant  to  the  perfon  outlawed.  Hob.  302.  Mich.  17  JaG» 
iioUftpd  V.  Sbj^ey, 

•••    •  ••  [See(M.a.        )] 


(M.  a.  26)   By  Lord,  Mefne  and  Tenant. 

I.  'lin'HERE  there  is  lord,  mefne  and  tenant,  the  UnarH  nutf 
^^    fltad  a  releafe^  made  by  the  lord  to  the  mefne  without  (hew- 
ing it;  for  this  amounts  to  hors  de  fonfee.     Br.  Monftrans,  pi.  61. 
cires  14  H.  8.  4. 

2.  So  where  the  lord  or  mefiie  has  granted  his  feigniory  qt  puf" 
nqlty  over,  ^g,  to  which  he  attorns,  anS  does  not  fliew  the  deed  j 
for  this  gees  in  his  dijcb^rgiy  and  it  does  not  belong  to  him,  and 
he  has  no  qieans  to  come  by  it.  Br.  Monftrans,  pi.  6i.  cites  14.  H. 
8.  4. 


[  85  ]  (M.  a.  27)  By  Officers. 

1.  tj  %  vAiOJuflifies ^he  entry  into  a  Koufe  as  undir  efcheat^r^  fliaH 
*^  ftpw  the  commiffion,  by  which  the  efcheator  commanded 

Uni  to  do  fo.     Br.  Monftrans,  pi.  92.  cites  22  Aff.  57. 
•  S.  P.  ibid.    -  2.  A  Jheriff*  or  haiUffwom  and  known^  who  makes  an  arrefi^ 
Jr  H.*?*!!^**  tieed  mtfieto  the  warrant.    Contra  of  a  fervant  of  the  flieriff,  &c 
a3.  Per"       y^ho  is  not  fworn  or  known,     Br.  Monftrans,  pi.  117.  ckds  8  £. 
RcaeCh.J.  A,  16.  and  2r  H.  7.  23.37. 

And  there-   ^  i       o  ot 

fore  he  may  do  ic  by  comniaad  of  the lberi£^  without  a  precept  in  writingi  and  the  party  ousht  t» 

•bey.    Ibid  pi.  63.  S.  P.  cites  14  H.  7.  8. 

<  .3.  An  under-colledor  need  not  (hew  records^  per  Choke.    Bx. 
MonftFaas^  p}.  ^7,  citet  »i  E.  4. 50^ 

.    .4,  Trefpeffr 


iraite  [or  Deeds.]  $5 

4.  Tfi^fs  of  imprifonment 'y  t\it  itkiiiTC^tjuJlified  as feroant  of  a 
jujitce  offeacey  to  arreft  the  plaintiff,  who  was  making  a  riot  in  pre- 

fenceof  the  juft ice,  and  good,  without  {hewing  precept  in  writ- 
ing; fDr^  in  prejintzaju/iiciar.  contra,  in  ahJintia}\x&iCi2r.  Br.  Mon- 
ftnins,  pi.  63.  cites  14  H.  7.  8. 

5.  jhd  ^Jheriffi  who  has  a  capias,  need  vkotjhew  the  capias  to  the 
par^  wheh  he  arrefts  hioi.  Br.  Monftrans,  pi.  63.  cites  24  H. 
7«  8. 

6.  For  he  is  an  officer  known.  Nota,  Br.  Monftrans,  pi.  77. 
cites  21  H.  7.  32.  *        . 


(M,  a.  28)     By  Privies. 

1.  'T^RESPASS  of  goods  taken,  &c.  the  dtfindant  juftifid^  S. p. cited 

^    becaufe  be  was  may$r  of  M.  and  the  vill  has  goods  of  outlaws   in  Pi.  c.  8i* 
bj  grant  of  the  kin^  and  he  took  them  as  goods  of  the  outlaw,  as    ^^^"^p 
miyoi'^  and  after  was  rentflvcd^  and  another  made  mayors  judgment;    bridge  v.  ^' 
and  the  plaintiff  demurred,  becaufe  he  did  not  fhew  the  patent ;  and   Strange  aa  i 
per  Danbv  and  MoyIe>  he  need  not  as  here,  for  now  this  interejl  is  ^^^^^^'  "^ 
ditermineoy  and  the  patent  belongs  to  the  new  mayor.     But  where  the   j^^^J  ji'^g,  \^ 
iwterefi  is  det^rminedy  and  the  patent  belongs  to  him/elf  \  there  he  iball    the  cafe  o; 
fliew  it.     And  per  Danby,  he  iball  ibew  the  deed  in  the  principal   '^^^z- 
cafe:  fiittdkxt  f^uz^x^  iox  adjornat.    Br.  Monftrans,  pi.  11.  cites   Tracy**  ^' 
3SH.6.8.  ''  • 

2.  A  man  has  a  rent  for  ttna  of  another's  Ufe%  and  cefty  que  vie  dies^ 
he  iball  fhew  patent;  contra^  where  the  remainder  of  the  fame  rent  is 
over  in  fee  \  for  this  belongs  to  him  in  remainder.  Bi*.  Monftrans, 
pL  II.  cites  35  H,  6. 8. 

3.  £0  Oif  a  parfon  who  has  a  rent  infeey  and  permutes  or  refigns  ; 
for  the  d£0d  belongs  to  the  new  parfon.  Br.  Monftrans,  pi.  1 1,  cites 
35  H.  6.  8. 

4.  He  who  is  privy  as  Uffee  for  year s^feoffeey  &c.  cannot  plead 
a  deed  wUhcHit  fbewing  it.  Br.  Monftrans,  pi.  6>i,  cites  14  H. 
8.4. 

5.  A  reminder  man  iball  not  plead  a  releafe  made  to  the  tenant  for  Co.  Litr. 
Ufey  without  ihewing  itj  and  yet  it  does  not  belong  to  him ;  nor  has  267.  b.  be< 
be  means  to  come  at  it.     10  Rep.  93.  b.  in  Dr.  Lcyfield*s  cafe.       ^*"^®  .^^^ 

''  ^  are  pnvies 

in  eftate.— — So  of  a  c^tfirmtttion  to  teoaut  for  life,  rtmaindtr  to  muiber  in  fit,     Lit(.  $.573.  Becauff 
tei*  privy  in  eftaKe.    Osy,  Liu.  317.  b. 

[  See  HetJwOon  (SJ  ] 


H  %  (M.  a.  29) 


tS  jTaiW  [or  Deeds.] 


(M.  a.  29)    By  Strangers. 

0 

i .  A  Gave  land  to  B.  in  fee  rendering  rent^  and  to  re-enter  for  mn 
^^^  payment  \  afterwards  S.  leafed  to  C  for  a  term  of  years 
rendering  rent ;  the  rent  payable  to  A.  zvas  arrear^  by  which  he  en^ 
tred  and  ctifted  C.  Now  C.  fliall  be  difcharged  of  his  rent  aeainft 
,  B.  and  OxdlXfay  that  his  ejiate  is  defeated  by  the  condition  as  afeove, 
and  that  by  reafon  of  the  rent  arrear  he  is  oulted,  and  fo  his  eftate 
defeated,  &c«  without  (hewing  the  deed  of  the  condition.  45  £.  3.  / 
£.  b.  pi.  io« 

a.  He  who  is  a  flranger  to  the  releafe  cannot  plead  it  without 
jewing  sty  as  it  feems.  Br.  Monftrans,  pi.  41.  cites  Littleton,  tit< 
ftates  accordingly. 

3.  jfs  in  debt  againft  N.  who  faid,  that  the  obligation  was  made 
by  him,  and  by  a  reme  who  took  £.  to  bgron,  and  the  plaintiff  by  the 
deed  which  he  (hewed  had  releafed  to  £.  all  aciiom,  &c.  Br.  Men- 
ftrans,p].  41. cites  11  H.  4.  30. 

4.  Formedonj  the  tenant  faid  that  jf,  tvasfeifed  and  leef/ed  to  bim 
forlife^  and  after  granted  the  reverfion  to  feven^  znifour  of  them  re-- 

leafed  to  the  other  three^  and  after,  one  of  the  three  releafed  to  the 
other  two,  and  (hewed  all  the  deeds ;  and  fo  it  feems  that  he  ought 
to  (hew  a  deed  to  which  he  is  a  ftranger,  if  he  pleads  it.  Br. 
Monftrans,  pi.  42.  cites  14  H.  4.  32. 

5.  In  pracipe  quod  reddat  the  tenant  made  default  after  default, 
A.  came  and  ^id  that  T.  was  feifed  in  fee,  and  leafed  to  the  tenant 

V  for  life,  the  remainder  to  him  in  fee^  and  prayed  to  be  received^  and 

did  not  (hew  the  deed  of  remainder.     And  the  opinion  of  the  court, 

except  Prifot,  was,  that  he  (hould  be  received  without  (hewing  the 

deed  j  for  he  is  to  affirm  the  pofj'effion  of  the  tenant^  and  this  by  de^ 

fence.     Br.  Monfhans,  pi.  12.  cites  35  H.  6.  31.  32. 

6.  But  qu£re  informedony  in  remainder  or  wajiy  where  he  is  to 
recover  the  land-,  there  he  fliail  ftiew  the  deed  of  remainder.  Br. 
Monflrans,  pi.  12.  cites  35  H.  6.  31.  32. 

7.  And  the  tenant  (hall  have  aid  of  him  in  remainder^  without 
{hewing  the  deed  and  a  fortiori  here ;  for  the  deed  appertains  to  the 
tenant  for  life  during  his  life,  and  not  to  him  in  remainder*  Br. 
Monftrans,  pi.  12.  cites  22  H.  6.  i. 

8.  And  It  feems,  that  he  may  make  title  in  affife  by  fuch  remainder 
without  (hewing  the  deed ;  but  there  the  remainder  was  executed. 
Br.  Monftrans,  pi.  12.  cites  22  H.  6.  i. 

9.  In  debt  upon  an  obligation^  that  A.  Jhall  ferve  the  tlaintiff fvr 
[even  years^  the  defendant  (aid  diat  At  ferved  from  the  oay,  &c.  till 
fuch  a  day  in  the  feventh  year,  when  the  plaintiff  difcharged  bim 
out  of  his  fervice :  and  a  good  plea  without  (hewing  the  deed  rfdif* 
€harge'y  becaufe  the  condition  is  put  in  the  deed,  and  alfo  the  de^ 
fendant  is  a  flranger  to  the  fervice,  and  was  not  fervant^  but  A.  was 

l^fsrvAAt.    Br.  Monftranii  pL  119.  cites  zo  £.  4. 15. 

10*  A 


irafttf  [or  Deeds.]  ^  S6 

10.  A  feme  (hall  have  dower  of  a  renUcb^rge  without  (hewing  CrD,C.to9* 
Ae  deed,  becaufe  the  deed  docs  not  belong  to  her.     Arg.  PL  C.  46.  jj  q^*^' 

inthcca/eof  Wimbi(h  V.  Talboys. 55.  S.  P.  Per  Montague  Fielder/' 

Ch.  J. Arg.  81.  b.  S.  P.  in  the  cafe  of  Partridge  v.  Strange. 

11.  Where  a  deed  is  pleaded  in  difcharge^  and  the  partydoes  not  Ttnmihi 
mike  title  under  it^  there  is  no  need  of  prolat.  hie  in  Curia.     Mo.'  ^^*^vcacf 
870.    Brown  V.  Goldfmith.  ?^?**V'' 

'  leafe  to  her 

hMw  without  ftiewing  it.  Cro.  £.  863.  in  Che  cafe  el^  Brome  v.  Carr»"  ■  10.  Rep.  93.  in  Le>« 
field's  cafe.  For  this  is  an  eftate  gained  hy  cu^l  in  Lw.  94.  b.  ibid.   1  ■        Thc/wjn/  ky  <wr- 

tejy  mult  ihew  the  releafe  made  to  his  wife ;  for  though  his  eftate  be  created  by  the  law»  ye^  the 
&A  belongs  to  hiniy  and  be  had  it  in  his  power ;  for  being  made  to  bis  wife>  be  may  detain  it 
dnriog  his  life.     10  Rep.  94.  in  Dr.  Leyfield's  cafe.— Go.  Lift.  226;  a. 

12.  It  is  a  maxim,  that  where  a  man  is  zji ranger  to  the  deed,  f   87  J 
and  datb  not  claim  the  thing  comprized  in  the  grant,  or  any  thing  out  \^^  ^^^ 
efit\  nor  doth  claim  any  thing  in  right  of  the  grantee^  as  iailiff'or  iirans,pU 
Jervant',  there  he  (hall  plead  the  patent  or  deed  without  (hewing  it.  ^i.  cites. 

10.  Rep.  94.     Dr.  Leyfield's  cafe.  ptr"pJiLJi 

13.  But  when  he  claims  the  things  or  any  right  or  intereft  out  of  j.  that 
it,  or  juftiiies  in  right  of  the  grantee,  he  muft  (hew  the  firft  grant.  wi.orc  a 

Blid.  Granger/ 

14.  Jsfecond  grantee  of  a  rent'charge  m\x&  {hew  the  (irft  grant,  no  privity, 
and  fo  muft  his  baily.     Ibid.  is  to  take 

15.  ^7I^/ the  grantee  of  the  rent-charge  (hall  not  plead  die  r/-  ^^^J*^ 
leafe  of  the  dijpijee  to  the  dijfeifor  without  (hewing  it ;  for  though  he  ^/Jl^ 
claims  not  the  land  of  which  the  releafe  is  made ;  yet  he,  that  hath  mam  to 
ant  out  of  the  land,  hath  right  in  the  land^  which  by  releafe  of  sm  ^**Jj^/'  * 
his  right  (hall  be  extind,  and  therefore  mu(l  (hew  the  deed.     Ibid.  ^{^^  jj 

without  (hewing  it.— He  that  is  forty  or  privy  in  eilate  or  intereil,  or  he  that  jvfiifiti  in  tht  rlgit 
tfhim  that  is  party  or  piivy»(haU  plead  a  deed.  Though  he>  that  is  privy,  Mms  only  pari  ofibt 
otifiinlffiMt ;  yet  he  IhaU  (hew  the  original  deed  to  the  court.  10.  Rep.  92.  Dr.  Leyfield's  cafe. 
^— ^94.' ibid.  ■  Byjuftifying  under  the  right  or  intereft  of  his  mafter,  it  feems  be  meddks  witk 
liftitk,  and  tfierefore  muft  (hew  the  deed,  without  which  he  cannot  juftify,  and  it  was  his  folly  to 
jnflify  under  one,  who  could  not  or  would  not  (hew  the  deed.  9  Jac.  B.  R.  Cro.  J.  i^i.  PqTn 
frey  T.  Qrimes.      —a  Mod.  64,  S.  C.  cited  in  the  cafe  of  Stubbings  v.  Bird. 

16.  If  land  be  mortgaged  upon  condition,  and  the  mortgagee  (ia 
pofleffion  fuppofe)  leafe f  the  land  for  years^  referving  a  rent^  and  af-     ^ 
terwards  the  condition  is  performed^  and  the  itiortgagor  re-enters  \  the 
leflee,  in  an  adion  of  debt  for  thf  rfnt^  (hall  plead  the  conditio% 
and  re-entry  without  (hewing  the  deed.     Co,  Litt.  226. 

17.  One  need  not  produce  a  deed  of  releafe  iq  pleading,  where  it  *  J*-  C*- 
PMSto  a  ♦  third  perfon^  and  he  f  claims  not  under  binty  nor  has  any  iVxhroju 
means  to  come  by  it.    Per  Levinz.  J.  2  Show*  418.  in  the  cafe  of  mot  ton  v.  ^ 
Howard  v,  Denham,  J*^* 

931.  b.  D.  174.  iS.    I  Ia-  8s*    Carver  v.  Pinkuty, 

x8.  But^  vriiere  a  ♦  fervant  juftifies  by  leafe  oftythes  made  to  bis  •  Br.  Mon- 
nuififr^  he  oujht  to  make  prpfcr^.  Cro.  J.  360.  Rolls  v.  Bolton.       ^iC^jf 

H.  6.  8.  Per  Moyle  and  Danbi 


H  3  (M.  a.  30) 


8/  SaitA  [or  Dccds.l 


(M.  JU  30.)     By  Tortfcifor* 

!•    A    't'ortfeifor,  who  cannot  mate  title^  may  plead  «  deed  with* 
-^  out  {hewing  it,  per  Fitzherbejt  and  Brook*    Br.  Moo* 
•ftrans^  pL  6j.  cites  14  H.  8*  4* 


(M,  a,  31)    Monftrans.    To  whom, 

« 

I.  J  N  fr^elpe  quod  reddat  againft  S*  he  pleaded  that  R*  was 
^  felled)  and  infeoffed  him  in  mortgage^  upon  condition  of  payment 
^  certain  money  at  a  day ;  and  that  R.  paid  the  numey  at  the  day  and 
entered^  judgment  of  the  writ.  Exception  was  taken,  becaufe  he 
fliewed  no  deed  of  the  condition.  But  ruled  that  he  need  not  ihcw 
the  deed  for  two  reaibns  l«  That  he  ought  not  to  ihew  any  deed 
to  the  demandant^  becaufe  he  is  ajlranger.  2.  It  might  be  when  R« 
paid  the  money,  aiid  the  condition  performed,  that  the  deed  was 
rebaited  to  R.  and  fo  the  plea  was  adjudged  good)  and  the  writ 
abated,     Co,  Litt.  226.  a. 


[  88  ]  {M.  a.  32)  Profcrt  or  Monftrans,  Aided  or  Cure4 

by  what. 

Pefendant     f ,  >-p  H  E  want  of  profert  may  be  made  good  by  the  plea  rftha 

bI>S^4>/-  ^  *'*^'"  P^^^y-  PI-  C.  230.  b.  4  Eliz.  in  the  cafe  of  Williams 
fed  the  ac-  y*  Barklcy.— —  >/i  in  the  grant  of  an  advowfon,  where  the  i^ffke 
tion,  and  fo    was  takcn  on  a  collateral  matter.    Hutt.  54..     Lii<htfoot  v.  Bright* 

mcnt ;  yet  upon  error  brought  for  want  of  a  profert  the  judgment  was  revcrfed.  Trin,  2  Jac-  B, 
R*  Cro.  J.  32.    pawbeny  v.  Bxiiftsr. 

2.  Jn  replevin^  the  defendant  juftified  as  fervant  to  J.  S.  as  in  hjs 
freehold,  and  the  plaintiff  conveyed  as  patintee  for  years  from  the 

Juecn,  without  making  profert,  and  traverfed  the  freehold  of  y.  $. 
t  was  held  by  all  the  iuftices  except  Walmfley  upon  a  general  de^ 
fHurrer  for  the  not  making  profert,  that  it  was  but  matter  of  form, 
and  not  much  material.  For  it  was  an  inducement  only  to  the  traverfe 
^nd  not  trayerfable,  and  may  be  amended :  and  they  (aid,  that  if  tit 
defendant  makei  no  defence-,  and  there  tvants  ait  averment^  the  words 
(Hie  in  curia  prolat.'}  may  be  amended  and  injerted^  for  the  truth 
of  the  matter  appears,  and  iti  this  cafe  the  letters  patent  are  not  ij/ie* 
{ihle.  But,  Periam  faid,  that  if  fuch  plea  had  been  in  an  avowry 
when  it  was  ijfuahle^  it  (hould  be  otherwife,  and  it  was  adjudged 
accordingly  lor  the  plaintift;  Cro,  p,  217,  Hill,  33  Eliz.  B, 
-  Jl.    Vaurry,  V.  Aplen, 

1  3,  In 
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3*  In  rqJevin,  the  defendant  M^woedfttr  rent  granted  ii  E*  2.  s*  C.  cited 
but  did  not  fliew  the  deed.     The  plaintiff  dimurred  generalh^  and  P?  ^?^;7' 
the  court  held)  that  the  wantofhic  in  curia  protert  is  matter  of  301. 
fiibftance,  and-  rat  aided  bj  the  Jiatuie  27  Eli%.  3.  5.  upw  a  general  S^'J.  308. 
demurrer.     JVIo.  885.  Trin.  13  Jac-     Heard  v,  Ba(keryill.  ^^'J1^ 

Jevons  r.  Ilarridg^ 

4.  In  tre(pafs  of  breaking  his  dole,  the  defendant  juftifiedy  be- 
caufe  it  was  the  freehold  of  J.  S.  and  that  he  entered  by  his  com* 
mand.  The  plaintiiF  faid  that  the  place  where  is  cuftomary  lands^ 
parcel  of  the  manor  of  D.  &c.  and  demiiable  by  copy  at  will  in  fee ; 
that  W.  R.  was  feifed  in  fee  according  to  the  cuftom,  and  died 
feifed ;  and  that  the  iand  defcended  to  A,  and  *B.  two  daughters  as 
heirs  of  the  laid  W.  R.  andthat^  at  fuch  a  court,  dominus  concejpt 
eisy  Sec.  habcnd',  &c.  to  them  and  their  heirs^  whereby  they  are 
feifed  in  fee,  and  demifed  to  the  pUuntifE  I/Tue  xvas  joined  upon  a 
collateral  matter^  and  verdidl  for  the  plaintiff!  It  was  moved  in 
arreft  rf judgment,  becaufe  the  plaintiff  ^//V  notftjezv  the  granty  and 
that  he  ihewing  that  A.  and  B.  were  feifed  in  fee,  without  ihewing 
the  grant,  was  not  good ;  and  of  that  opinion  was  all  the  Court,  that 
Ae  pleading  was  not  good ;  but  Hide,  Jones  and  Whitloclc  J.  con- 
ceived, that  it  was  but  a  default  in  the  form ;  and  the  iffiie  being 
taken  upen  a  collateral  matter^  it  v^s  helped  Ih  the  Jiatute  of  jeofails  ; 
whereupon  it  was  adjudged  for  the  plaintiff  Cro.  C.  190.  Pafch. 
6  Car.  B,  R.     Shepherd's  cafe. 

5^  16  and  17  Car,  1.  8.  After  verdift,  judgment  Jkall  not  be 
fiaidor  reverfed  for  default  of  alledging  the  bringing  into  court  anji 
bendy  billy  or  other  deea  mentioned  in  the  pleadings y  or  of  any  letters  tep 
tamentarjy  or  ofadminijlration, 

6.  The  plaintiff  declared  oftaiingy  chajingy  and  detaining  m  cow 
fortbefpace  of  8  hours,  the  defendant  ^/?^^rf  that  I.  S.  wai  pa^ 
tentee  of  all  the  ejlrays  within  the  manor  of  H^  by  which  he  was  pof 
fijfed  9faUeJlraySy($c.  and  fo  being  p^jfeffidy  the  heifer  [juvenca] 
eforefaidy  being  an  ejlrayy  came  into  the  manor y  by  which,  he,  2sfer^  F  80  1 
vant  of  the  faid  L  S.  took  and  chafed  the  heifer  [juvencam]  ^  ^  "^ 
afore&id;  which  is  the  fame  taking,  &c.  and  detained  her  till  re- 
plevied by  the  plaintiff.  Exception  was  taken  to  the  bar,  for  tiot 
producing  the  patent,  fed  non  allocatur  ^  becaufe  no  advantage  can 

be  taken  of  it  but  upon  fpecial  demurrer.  But  tho  plaintiff  had 
judgment  for  the  variance  between  the  declaration,  which  was 
[vaccaml  and  the  plea  which  was  (juvencam),  Lutw.  1353.  HilL 
2  and  3  Jac  2«  C  B,    Mellor  v.  Bocking. 

7.  In  debt  on  bond  in  the  grand  feffions  of  Wales,  the  pla^nflff  in  Neis.  Abr. 
his  declaration  omitted  the  making  of  a  profert,  &c.  and  judgment  ]^^\^^^^  ' 
was  for  the  plaintiff.    This  was  affigncd  in  error ;  but  the  court  Mar^.  «.iyt* 
hdd  it  only  matter  of  form,  of  which  no  advantage  could  be  taken  ♦  that  m  the 
^er  verdi£fy  or  on  a  %  general  demurrery  and  therefore  affirmed  the  Jf^^'.?^'^** 
judgment.    2  Salk.  497.  Mich.  4  and  5  W,  &  M.  B.  R.  Salif-  [aft^r  judg* 
bury  V.  Williams.  ment  by 

'  def.uiltj 

•  S.P.  Cro.  E.  153.    Trin.  31  Eliz.  3-    Lee  v.  Curvctoa.— — t  S.  P.  Sid.  249.  Pafclu  17 
Cv«««   Wbiumaa V. Miles. 

H  4  8-  Mminijlrator 
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8.  Aiminj/hatdr  bf ought  debt  upon  a  bond  made  to  the  iiiteftate 
fetting  forth  that  he  was  adminiftrator  to  J.  S.  and  that  the  defen« 
dant  did  not  pa^r  to  the  teftator  in  his  life,  or  to  him  [the  admini- 
ftrator] fince  J.  S's  death.  [The  defendant  pleaded]  noneftfac^ 
turn  and  verdict  for  the  plaintiff;  [exception  was  taken]  that  it  did 
not  atpear  that  aiminijlration  was  committed  to  the  plaintiff.  And 
per  Cur.  diat  would  be  a  fatal  exception  upon  demurrer ;  but  is 
helped  by  your  pleading  over^  whereby  you  admit  him  capable  to  fuc. 
6  Mod.  135.  Pafch.  3  Anna,  B.  R.  in  the  cafe  of  Adams  v.  the 
tertenants  of  Savage. 

9*  4  and  5  Anna^  i6.  helps  fuch  omijjions  unlets  fpecially  de- 
murred to  :  and  that  alljiatutes  of  jeofails  JhaU  extend  to  judgments  by 
ionfifftony  l£c. 

Sec  more  matter  of  Monftrans  or  Profert  of  Deeds,  under  the  Head 
^Pleadings  at  thefeveral  titles  throughout  dte  work« 


(N,  a)  Pleading  Non  ejl  FaSium.  By  what  Pcrfons, 


Br.  Cora-  j^  a  ftranger  (hall  not  fay  non  efl  fa6him ;  but  a  privy  may. 
cU«  s.'^c.^'        ^  Br.  Non  eft  feftum,  pi.  18.  cites  28  H.  6.  6. 

Scy  a  (Iran.  2.  K  ftranger  to  a  deed  may  plead  ne  relefja  pas  \  but  a  party  to 
Jf^"'*^*^  the  deed  muft  plead  non  eft  fii£lum,  if  he  has  nothing  to  plead  to 
bythedeod.  avoid  his  deed ;  but  where  he  has  matter  fufHcient  to  avoid  his 
Br.  £f-  deed,  he  may  plead  ne  rclcfla  pas  fpecially.  2  Buls.  55.  Mich.  10 
tranger  al.    j      3.  R.  Richardfon  V.  Piftell. 

Fait.  pi.  I .     -^ 

cites  3  H.  6.  18. 26.— —Ibid  pi.  6.— —But  contra  per  Stranj^e.  pi.  i2.  cites  lo  H,  6. 7. 

A  ftranger  Ihall  not  fay  nlciA  coikprijc^  but  nc  enfe^.ffi  f*as  by  the  deed.  Br.  Eilmnger  al.  Fait.  pU 
ft.  cites  28  H.  6.  6.—— So  he  may  fay  •  negrantu  paSf  or  f  tu  char^a  f>as  by  the  deedy  and  fuch 
like.     Ibid.  pi.  4.  cites  4^  £.  3.  1.  So  uf  tImapAS.   Ibid.  pi.  6.  cite<;  2  H.  4.  20.  21.^— So 

tu  hjfx  pal  in  cafe  of  a  leafe  for  hfe  to  defendant,  remainder  in  tail  to  the  plaintiff.  But  in  the 
lame  cafe  ntnipaffu  by  the  deed  was  held  no  good  plea  as  that  cafe  was.  Ibid.  pi.  7.  cites  2  H.  4. 
^2*— *— S.  P.    For  though  the  leafe  was  without  deed,  yrt  it  was  good.  Ibid.  pi.  9.  cites  9 IL4. 3. 

•  Ibid  pi.  13.  cites  24 E.  3.  3V-  per  Thoi-pc.— — f  Ibid.  pi.  14.  cites  37  Aff.  i6. 

Br.Eftr.  al.      "  3-  None  but  the  party  himfelf^  his  heirs^  executors^  or  admini- 

Faits,pl.4.  ftrators  may  plead  non  eft  faaum.     Per  the  Ch.  J.  and  Powell  J. 

cites 43  £•    Lutw.  662.  Trin.  ii  W,  3.  C.  B.  Robinfon  v.  Corbet. 
3. 1.  —  pi.  •* 

17.  cites  xo£.4.i.  , 

€  Mod.  311.  ^  hfeme  covert  may  plead  non  eft  £i£tum  to  a  bail  bond  given 
^'  ^*  by  hef  to  the  iheriff' who  arrefted  her,  and  it  fb^U  not  eftop  her.    I 

Salk.  7  Mich.  3  Annse,  B.  R.  Linch  v.  Hooke. 

[See  fttranger-  (F)] 


(N.1.2) 
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(N.  a.   2)    Pleading  non  eft  Fadum.     In  what 

Cafes. 

I.  njff^lSHMENT  sf  ward  brought  By  executors  inafmuch 
-**■  as  the  anceftor  of  the  infant  held  of  the  teftator  in  chivalry, 
&c.  the  defendant  jaidy  that  the  tjiator  by  deed  infeoffed  the  anceftor 
efthi  infa7it  infee^  to  hold  of  the  chief  lord  \  psA  no  plea  per  Cur. 
Vi'ithout  giving  colour  to  the  plaintiff;  and  fo  he  did  afters  and  then 
they  were  at  ifTue  upon  Not  the  deed  of  the  teflator ;  quod  nota, 
ifiue  upon  a  deed,  which  touches  frank- tenement,  taken  in  aHion 
perfonaly  which  demands  only  a  chattle.  Br.  Ravifliment  de  Gard, 
pi.  8.  cites  a  H.  4.  23. 

2.  Dtht  %vas  brought  againft  an  abbot  upon  an  obligation  of  his 
frediceffcr^  where  it  was  doubtful  if  he  was  abbot  or  not^  hecaufe  he 
was  defied  by  lO  monks  and  tut  in  by  the  vijitor^  and  another  was 
elected  by  ij^  mcnks^  and  the  abby  paiTed  by  eledion  ;  and  the  perfon 
tiiat  was  elefted  by  lo  made  the  obligation;  and  it  is  not  there 
agreed  if  he  (hall  plead  the  fpecial  matter  ^nA,  conclude  judgment 
£  a£tio,  or  if  he  fliall  fay  not  the  deed  of  the  abbot  and  covent 
generally,  and  give  the  matter  in  evidence  or  plead  the  matter  and 
conclude,  and  fo  not  his  deed;  for  no  judgment.  Br.  Non  eft 
FaiSum,  pi.  3.  cites  9  H.  6.  32. 

3.  But  it  viras  held  there,  that  where  an  abbot  or  parfon  is  induced 
erroneoufly^  and  makes  a  grant  or  obligation,  and  after  is  deprived 
or  dcrelgned  for  pre-contra£fy  or  fuch  like,  it  fliall  bind  ;  becaufe  he 
was  an  abbot  or  parfon  in  pojfejjion ;  but  an  ufurper  who  ufurps 
before  inftallation,  or  inflitution,  or  prefentation,  where  another 
abbot  or  parfon  is  rightfully  in  pofTeffion ;  or  if  one  enters  and 
occupies  in  the  time  of  vacation  without  any  eleSiion ;  the  deeds  of 
fuch  are  void.     Br.  Non  eft  Fadum,  pi.  3.  cites  9  H.  6.  32. 

4.  A.  is  hound  to  %  S.  where  there  are  two  J,  5.'s  and  the  con- 
trary y.  S.  gets  the  bond  and  fues  it ;  the  defendant  may  fay  that  hi 
(baled  and  delivered  the  deed  to  the  other  J,  S.  and  not  to  the  plain- 
tiff; judgment  if  adion  ;  and  (h^l  not  be  compelled  to  fay,  noa 
•ft  fadlura.     Br.  Nofme,  pi.  65.  cites  12  H.  6.  7. 

5.  In  debt  upon  obligation  under  the  covent  feal,  not  the  deed  of 
the  abbot  is  a  good  plea ;  2nd  fo  of  not  the  deed  of  the  covent ;  but 
n^  the  deed  of  the  abbot  and  ^^^;z^  is  double,  6r.  Negativa,  &c« 
{d.  31.  cites  14  H.  6.  16,  17, 

6.  In  trefpafs,  the  defendant  pleaded  a  releaje  bearing  date  afier 
the  trefpafsj  and  pleaded  the  prima  deliberatum  Juch  a  day  after ^  abf 
que  hie  that  be  is  guilty  after  the  faid  day ;  and  a  good  plea ;  and 
the  plaintiff' may  wellfay^  non  eftfafiuniy  if  all  be  in  one  and  the  fame 
Hunty.    Br,  Trefpafs,  pi.  33.  cites  34  H.  6.  5. 

7.  In  recordare,  the  defendant  pleaded  againft  the  plaintiff,  not 
the  deed  if  S.  after  time  of  memory ;  and  it  was  held  negative  preg- 
mnt    fin  Negativa)  &c«  pi.  35.  cites  39  H.  6.  ?>  8. 

%f  In 


§o  {  S&itS  for  Deeds.] 

In  debt  on         8,  In  all  caf US  where  the  defendant  confejfes  once  the  deed^  and 
bond,de-      after  would  avoid  it  by  a  mat/ery  which  makes  the  deed  defeafabli , 
pleaded  that  ^^  ^^*  ^^'^'  ^^  ^^^  ncver  fiiy,  not  his  deed.     Mo.  43.  pi.  132. 

ftiSum  prrdifl'  ivt^  maife  and  ii^iiv''.t  td  ivtthottt  dale,  and  that  afurtvardi  pLmuffput  n  djtCf  and  Jo  net  kit 
tU(d\  but  heUlill  on  demurrer  j  for  firft  he  confcfles  the  deed,  by  izy\x\%  faflum  prtdifl,  and  after- 
wards denies  it :  whereas  he  might  have  faid,  non  eft  fadiiim^  generally.  Adjudged  for  the 
plaintiif.    Cro.  £.  800.  Mich.  42  and  43  £liz.  C.  B.Copfy  v.  Turner. 

Nowhere  %  9*  -^  in  debt  upon  an  obligation^  the  defendant  cannot  plead  thai 

y/crs  bound  he  has  paid  the  fwn^  and  that  the  obligation  was  delivered  to  him  in 

^Jn^Uhll"  li^^  of  an  acquittance^  and  that  the  plaintiff  re- took  it  with  force 

an5  one'  from  the  defendant,  andyS  not  his  deed;  for  he  has  cSifeffed  it  before 

died,  and  to  be  his  deed.    Br.  Non  eft  Factum,  pi.  9.  cites  i  H.  7.  14.  and 

dei>t  -was  22  H.  6.  52. 

ircugbt  a-  ^ 

g-xifijl  the  futvivoTf  who  pleaded  that  he  ought  not  to  he  chafged,  becaufe  as  to  part  the  obligor  had 
paid  It  to  the  plaintiff  at  fuch  a  ward  in  L.  and  the  refidue  he  had  himfelf  paid  at  the  fame  pttce, 
at  ^  anotiier  time,  and  which  the  plaintiff  accepted  in  full  fatisfaflion,  and  delircred  the  bill  obli- 
gatory in  the  name  of  an  acquittance  of  that  debt  to  the  defend2a\t,  prauxta  n^msf  tin  faid  hill  bid 
KvboIIy  loft  iti  fgtce  and  eftfi,  and  that  after  the  plaintiff  took  it  from  him  by  iotctytccamdfotkt 
defewdant  Jayi  that  th.it  bill^  r.-.rt  cfi  Ja^umjwim^  &  dc  boc  ponit  fe,  &c.  u|"K>n  this  the  p la ifui/f  demur- 
red. It  was  argued  by  z  ferjeants,  Stamford  and  Bromley,  that  it  was  no  plea ;  becaufe,  when  I 
man  pleads  payment  in  the  fame  county,  he  ought  to  rely  upon  the  debet,  &c.  and  alfd  bccaisfeno 
acquittance  was  (hewn  of  the  pa/ment,  it  being  a  maxim,  that  a  fingle  obligatiua  cannot  bo 
avoided  by  naked  "Ynatter,  bat  by  fomcrtbing  as  high  in  its  nature  as  the  obligation  is,  viz.  by  mat- 
ter in  writing  ;  and  alfo,  from  tlie  inconvenience  of  putting  matters  in  writing  and  matters  iff 
CaA  upon  a  level.  And  further  that  this  bill  cannot  be  an  acquittance,  becaufe  not  made  in  the 
name  of  the  obligee,  nor  any  words  of  account.  D.  51.  pi.  ji.  &c.  Mich.  38  H.  8.  Cockerell's 
cafe.  Hughes's  Abr.  598.pl.  5*  cites  S.  C.  by  the  name  of  CoTTEkF.L'5  Case  and  fays*  it 
was  held  that  the  re-del«very  of  (he  deed  to  the  defendant  could  not  bean  acquittance  ;  becaufe 
it  wanted  words  of  acquittance  to  that  purpofc.— —  And  Nels.  Abr.  Bonds  (H)  pi.  3.  fo.  381$.  cilef 
S.  C.  by  the  name  of  Cottefbl*s  Case  and  fays,  the  plea  was  adjudged  an  ill  plea.— ^But 
Qnare,  if  any  thing  is  faid  by  the  court  in  the  whole  cafe. 

Sxt  in  covenant  a^ainji  an  uppKnlicc  ub'sn  an  imUrjKte,  difcharge  by  parol  is  rio  plea  $  and  it  is  a 
good  conclufion  to  fay  judgment  fi  adlio ;  but  not  fo  not  his  deed.  Br.  Bar.  pi.  6S.  cites  i  H.  y^ 
14.  per  Vavafor  and  Keble.  ■■  So  if  one  pliads  acf/ittance  agttinji  an  ohligiUitr,  Per  Keble.  lbid» 
So  if  in  debt  upon  an  obligation,  the  defendant  olcads  that  at  the  time  of  the  making  he  was 
Aitkin  4.ge,  he  ftiall  not  fay,  not  his  deed ;  for  the  deed  is  voidable  for  this  matter.  Mo.  43. 
pi.  132. 

And  10  where  oKy  matter  is  to  come  after  the  delivery^    Mo.  43*  pi*  1 31« 

*[  91  [ 

Br.  Barre,  10.  In  cafe  of  durefs  the  party  muft  demand  judgment  fi  adio, 
pi.  68.  s.p,  jinj  cannot  plead  non  eft  faftum ;  becaufe  the  delivery  of  the  deed 
cocs  I  H.  7.  ^^  ^^^  ^^jj^    p^j.  Montague  Ch.  J.  PL  C.  66.  b.  in  cafe  of  Dive 

V.  Manningham. 

*  Br.  Barre,        li.  So  In  cafe  *  of  infancy.  Ibid.— 5  Rep.  1 19.  S.  P.  in  Whelp-» 

p!  68.  s.  p.  Jaie's  cafe.— A  bond  by  infant,  or  non  cornpos  is  void ;  becaufe  tho 

c!.cs  I    .  7.  j^^^  j^^^  appointed  noad^  to  fee  done  to  avoid  it ;  and  the  only  reafofi, 

why  the  party  cannot  plead  non  eft  fa£bvim,  is,  becaufe  the  caufe  of 

nullity  is  cxtrinfick  and  appears  not  on  the  face  of  the  record.     X 

Sulk.  675.  Hill,  9  W.  3.  B.  R.  Thompfcn  v.  Leach. 

12.  In  debt  upon  an  obUgation  the  defendant  faid  that  there  was  a. 
frhedule  annexed  to  the  obligation  concerning  certain  covenants,- 
rhc  which  fcheduls  is  now  difannexed  from  the  faid  obligation,  and 
fo  not  his  deed.  And  it  was  held  by  all  the  juftices,  that  this  con- 
cliifion  was  not  good  \  butiie  ought  to  by  judgment  Ji  a^'tq.  Mo« 
4 J.  pi.  132. 

I  ^.  Where  the  deed  never  was  his  deed^  as  where  it  isfa^ly  nad^ 
jTvI  .i!ch  like,  he  flndl  conclude  not  his  dced^  Bit  Noil  eft  Faftum, 
J 1.  i  1.  cites  14  H,  8,  25.  \^x  Pollard, 

14*  **« 


Statu  [or  Deeds.]  ^j. 

14%  Bmt  vfaere  a  deed  is  made  in  m  iefeafibU  tAanmf^  ^  wRefe  iC 
»  aveidabU  by  an  a£i  ex  poft  fa&o^  he  wall  conclude  ^'ft^Spnrn/^ 
aRto ;  as  ia  cafe  upon  a  bond  in»de  by  durefs^  or  by  sui  infant^  or  is 
n;/^^  after,  there  he  ihall  ihew  the  matter  ana  ihaU  conclude, 

i'wigmant  fi  a£tio  i  and  the  lame  upon  inUrlining  after)  per  Pollard, 
Ir-  IbkL 
15.  Sir  Edward  Afhfield  was  bound  in  an  oUiiaiim  by  the  name 
of  Sir  Edmund^  and  fubfcribed  it  with  the  name  of  Edward  \  and  in  1 
debt  brou^t  upon  it,  he  pleads  it  is  not  his  deed  \  and  all  the 
juftices  inclined,  that  he  might  well  plead  it ;  for  it  appears  to  them, 
that  he  is  not  named  Edmund  \  and  the  criginal  againft  him  wat^ 
Command  Edward^  otberwtfe  Edmund^  and  this  was  not  good  \  for 
a  man  cannot  have  two  chriftian  names;  and  if  judgment  were 
given  againft  him  by  the  name  of  Edmund,  and  the  iheriff  fhould 
arreft  him  by  a  capt^,  fidfe  impriibnment  would  lie  againft  him* 
a  Brownl.  48.  HiU.  8  Jac.  C.  B.  Sir  Edward  Aihfield's  cafe.  < 

16.  In  all  cafeiy  where  a  bond  was  once  his  deed^  but  before  aftion  Br.  Ban«»  • 
brought  becomes  no  deed^  either  by  *  rafurey  or  f  addition^  or  other  al"  pi-  68.  cites 
teration  of  the  deed,  or  by  J  ^r^tfi/«^  the  fealy^e  defendant  may  i^*Z*^^ 
(afely  plead,  non  eft*  fadum ;  for  at  the  time  of  the  plea,  which  is  ^7!  Vr^* 
in  the  preient  time,  it  was  not  his  deed*     5  Rep^  119.  U  the  laft  12  jac 
rcfolution  in  Whdpdale's  cafe.     .  Pigots cafe. 

Minwood  V.  Harrii,  contra  adjudged.— -f  Cro.  E.  627.  Mich.  40  and  41  Eliz.  Markham  v.  Gonaf- 
lon  —Dal.  33.11.  Contra,  3  Eliz.  Anon.— J  Dal.  105.  pi,  50.  S.  P.  per  Souihcotc  and 
Wnyi  15  Eliz.  Ajum. 

17.  Obligation  was  made  by  two^  and  after  the  feal  of  the  one  X  02  1 
v>ai  torn  oft  the  deed;  there,  per  Brian,  in  an  aiSion  brought  ^  ^.  . 
^gainft  the  odier  he  may  fay  non  eft  factum,  as  if  it  had  been  rafed,  tion^pi.  4j. 
or  interlined ;  for  a  difcharge  to  the  one  fliall  ferve  both  \  and  alfo,  cites  3  H.  7 
when  it  was  his  deed  2  were  obliged,  and  now  only  one  is,  and  ^•**'^*^^^^ 
therefore  not  bis  deed.  Quxre.    Br.  Non  eft  Faftum,  pi.  21.  cites  thKh? 

3  H.  7.  15,  whofefeal 

ivaatomolf 
micht  plead  non  ef^  faAum  \  and  that  Brian  ai^'oed  that  be  might ;  but  fays  nothing  of  its  beins 
held, whether  he  whofe  fcal  remained  might  plead  that  plea,  but  only  that  it  was  argued,  whether 
he  might  or  nou— --But  in  the  year  book,  the  argument  was  only,  wliether  he,  whofe  feal  re- 

roaioed,  might  pt«ad  non  eft  faAum ;  and  Brian  held  that  he  might  plead  it  well  enough,  and  that 
for  the  reafon  mentioned  of  1  being  obliged  before,  and  now  only  one ;  4b  that  the  year  book  i< 
according  to  Br.  Noneft  FaAum,  pi.  at.     ■  ■*  It  ihould  be  3  H.  7. 5. 

18.  In  debt  upon  bond,  defendant  pleaded  non  eft  fa&um,  and  l>*  59*  P'* 
hefvre  the  day  ofaptearance  of  the  inquefiy  rats  eat  the  label,  by  which  '  J'a'^j*^!^ 
the  feal  was  fixed,  dirough .  the  negligence  of  the  clerk  in  whofe  h.  8.  c.  B^.  ^ 
cuftody  it  was.     The  juoges  direfted,  that  if  the  jury  find  it  was  Nichols  v, 
fhe  defendant's  deed  at  the  time  of  the  plea  pleaded,  they  give  a  ^^,JJJ^* 

fpecial  verdi^  I  and  fo  they  did,    5  Rep,  119.  b.  in  Whelpdale's  after  the 

cafe,  cites  D,  50,  iffue  joined 

thefeaiwat 

fJiedoff^  the  plaintiiF  bad  judgment  1  for  the  trial  ihall  relate  to  the  time  of  (be  iflhe  joined,    Cro^ 
£..  no-  Mich.  30  and  31  £liz,  B.  R.  Michael  v.  Stockwith, 

19.  If  a  deed  was  once  the  party* s  deedy  and  after  the  duty  is  ex^ 
tiu^'^  then  b^  ou^bt  to  demand  jud^n^ent^  aSiio-y  as  if  a  releafe  of 
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'  the  duty  be  pleaded,  he  ought  to  demand  judgment  fi  acHo ;  for  it 
was  once  his  deed,  and  therefore  he  cannot  iay  non  eft  bStam.  Per 
Montague  Ch.  J.  PL  C.  66.  b.  in  cafe  of  Dive  v.  Manningham. 

20.  TfC  S,  was  bound  in  an  obligation  U  A*  in  which  hg  was 

named  y^S.  and  J.  S.  perceiving  the  mifnofmer  fealed  and  delivered 

the  obligation  as  his  deed.     Afterwards,  debt  was  brought  upon  this 

obligation  a^ainft  him  bf  the  n^me  of  W*  S.  otherwife  called  7.  S. 

and  he  pleaded  non  eft  fadum,  and  this  ^cial  matter  was  iound 

by  verdid  \  and  by  the  opinion  of  the  juftices  of  C.  B.  die  plaintiff 

fhall  not  recover  -upon  this  verdid.    But  thb  better  way  had  been 

to  have  brought  the  action  by  the  name  of  J.  S.  as  named  in  the 

obligation :  and  then  if  he  appeared  and  pleaded  non  eft  fadum,  he 

ihould  be  concluded  by  the  obligation,    Mich,  xoand  11  £liz.  C. 

B.  D.  279.  b.  pi.  9.  Shotbolt's  cafe. 

3  Rep.  16,         21.  A  bond  was  delivered  to  A.  to  the  deof  B*iitiC  obligee ;  B, 

by  the  re-^    refufes  to  take  it  5  now  the  delivery  has  loft  its  force  j  and  the  ob- 

porter,  that  ligor,  if  fued  upon  it,  may  plead,  non  eft  fadum ;  contrary  to  die 

l^eradven-     opinion  in  ♦  D.  167.  5  Rep.  1 19.  b.  in  Whelpdale's  cafe. 

bligor  cannot  plead  non  eft  fa^nm,  becaufe  it  wasovc«  bis  ^<:^^.*«— Hole.  Ch.  J.  cited  5  Rep.  ii9» 
bb  and  (aid  the  fubfcquent  refufal  made  the  deed  vcidab  in'nid,    i  Salk.  307. 
*  D.  167.  pi.  14.  Xrin.  i  £lii*  Taw's  caic.-^— And.  4.  pi.  S.  S.  C««— Bendl.  75.  S.  C. 

» 

22.  A  Jlatute  flaple  being  fued  as  a  bondy  the  defendant  may 

i)lead,  non  eft  fadhim,  and  give  in  evidence,  that  there  was  no  de- 
ivery.     But  If  by  his  bar' he  admits  a  delivery,  judgment  will  be 
.  againft  him.    Per  Popham,  Cro.  £•  495.  in  cafe  of  Afcue  v.  Hd- 
lihgworth. 
S.  P«  ad«  23.  Upon  non  eft  factum,  by  fpecial  verdid  the  bill  was  found 

judged  ac«  in  hsec  verba,  whereby  it  appeared,  that  the  defendant  and  ane^ 
buut^defsn-'  ^^^  fealed  and  delivered  that  bond,  and  were  jointly  bounds  and  that 
dfnc  might  the  other  is  yet  alive ;  and  if,  &c.  It  was  adjudged  without  argu« 
have  plead,  ment  for  the  plaintiff.    Cro.  J.  152  Hill.  4  Jac.  B.  R,  Stead  v, 

MM  or  the      ^^^^^ 

writy  but  could  not  plead  non  eA  fiAum.  5  Rep.  119.  firft  refolution  in  Whelpdale's  cafe.-«i« 
Upon  lion  eft  fa£ium»  he  (hall  not  have  the  advantage ;  becaufe  it  is  his  deed,  and  a  feveral  deed  t 
but  bocaufe  the  hen  is  jvns ;  therefore  if  it  be  pleaded  in  abatement,  that  another  fealed  tlie  deed^ 
who  is  MO/  mmeti  ami  is  yet  living,  judgment  (haU  be  againft  the  plaintiff*  Per  Holt  Ch.  J.  Skin, 
oSo.  HiU.  2  W.  amd  M.  io  cafe  of  fioulfton  alias  Bofon  v.  SaadfonU 

r   O  "2    1  24.  A  feoffment  inrolled  without  livery  is  of  no  force  to  make 

A  bond'  ^®          P*'^'  ^^^  ^^  inroUment  may  ejiop  the  feoffor  to  fey,  not 

roii'd  eftops  his  deed.    Agreed  per  omnes.     Poph.  8.  Gibbons  v,  Msutyard 

tiie  paiiy  to  and  Martin.    Per  ManwoQd  B,  Obiter. 

plead  non 

eft  faauro.    Per  Holt  Ch,  J.  Comb.  148.  Pafch  6.  W.  ^d  M.  B.  ft.  in  cafe  of  Smart  v.  W3« 

li.\m^,«...>  Le.  65.  in  Sir  William  Pelham's  cafe. 

rscc  (^rioppd  (F).  JitroUmwt  (B)j  • 


(N.a.j) 
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(N.  a.  3)  Pleadings.     Non  eft  Fadtum,  Specially  or 
Generally,  and  at  what  Time. 

X.  TN  E  B  T  upon  an  obUgation^  the  defendant  faid^  that  he  delivered 
*-'  it  to  y.  S.  as  an  efirow  upon  certain  conditions  to  be  per- 
formed, to  deliver  to  the  plaintiff  as  his  deed\  and  faid  that  the  condi" 
tions  are  not  performed^  and  Jo  not  his  deed  \  this  is  no  plea>  becaufe 
he  does  not  confefs  any  delivery  to  the  plaintiff*,  by  which  h^Jhall 
Jay  that  the  faid  y*  S.  delivered  the  obligation  to  the  plaintiffs  the 
conditions  not  perfomudy  andfo  non  eft  fa£tutn,  and  then  well,  be- 
caufe otherwife  nothing  ihall  be  entered  but  non  eft  fatSlum  gene- 
rally.    Br.  Non  eft  Fadlum,  pi.  i6.  cites  i8  £•  3.  29. 

2.  The  defendant  faid  that  he  was  lay,  and  not  lettered -^  and  that 
the  obligation  was  read  to  him  by  name  of  8  marks  where  it  is  8  /• 
and  fo  not  his  deed,  &c«  and  3  H.  6.  37.  is  to  the  fame  intent,  and 
the  plaintiff  faid,  that  his  deed ;  Prift,  &c.  ad  pa(riam.  Br.  Non  eft 
Fadum,  pi.  2.  cites  3  H.  6.  52. 

3.  If  a  mTiiifeals  a  deedy  and  delivers  it  to  a  third  perfonto  ieep  Br.  Rela^ 
////  a  certain  condition  he  performed^  and  then  to  deliver  it  to  the  ***^»  **^'  Jl* 
obligee,  &c.  there  if  he  delivers  it  contrary  to  the  condition^  and  an  ^^  ^. 
a&ion  is  brought ;  the  defendant  may  plead  this  matter  and  con- 
clude, and  fo  not  his  deed,  becaufe  it  was  never  delivered  as  a  deed^ 

&c.     Br.  Non  eft  Faftum,  pi.  4.  cites  9  H.  6.  37. 

4.  But  contrary  where  it  is  delivered  as  a  deed  to  the  third  perfon^ 
to  keep  till  the  condition  be  performed,  &c.  there  he  fhall  not  con- 
clude, non  eft  fa£lum ;  and  in  this  cafe  a  deed  was  delivered  as  a 
deed,  and  the  defendant  pleaded  the  truth  of  the  matter,  how  htf 
delivered  it  to  the  third  perfon  as  a  deed,  and  he  delivered  over  the 
condition  not  being  performed,  and  fo  not  his  deed  \  and  the  other 
e  contra,  and  found  by  verdldl  not  his  deed,  yet  the  plaintiff  fhall 
recover;  hcczuk  in  pleading  he  has  confeffcd  a  delivery  \  and  there- 
fore it  is  his.  deed,  and  therefore  when  a  verdi^  is  found  contrary  to 
an  acknowledgment  hy  matter  of  record  \  there  the  judgment  fhall  b^ 

iven  upon  the  acknowledgment,  and  not  upon  the  verdi<£t  ^  per 
ur.  And  there  it  is  iaid,  that  where  the  matter  precedent  as  above, 
13  doubtful  to  the  lay  gentSj  there  the  conclufion  does  not  wave  the  pre* 
cedent  mattery  and  the  jury  (hall  not  be  charged  with  it  if  it  be  not 
entered  in  the  roll.  Br.  Non  eft  Fadlum,  pi.  4.  cites  9  H.  6.  37. 
5«  When  the  defendant  comes  in  by  garnijhmenty  he  cannot  plead 
non  e&  hSbxaij  generally,  but  fpecially.  HiU.  9  H.  6.  b.  per  Cott. 
6.  A  xnaaiis^ound  in  40/.  to  y.  S.  where  there  are  two  y.  S,*s 
and  the  contrary  7-  S.  gets  the  bond  andfues  ity  the  defendant  mayfayy 
that  hefealed  and  delivered  the  deed  to  the  other  y.  o.  and  not  to  the 
f^'W^ancbi  good  plea.  Br.  Mifnomer,  pi.  82.  cites  11  H.6.12, 13. 
.  If  a  man  makes  an  obligation  in  my  namcy  I  may  fay  non  eft 
Contra,  upon  matter  of  record.  Br.  Difceit,  pL  17. 
cites  iqH.  6.44« 

8.  If 


t 


TSkEtunL 


94  SMtS  [or  Deeds.] 

8.  If  a  man  delivers  an  obligation  to  y.  S*  upon  certain  conditions  to 
be  performed  to  deliver  to  the  obligee  as  a  deed,  and  if  net  to  k^ep  it  as 
an  efcrow.  If  the  obligee  gets  it  contrary  to  the  corulition^  and  brings 
iebty  thex>the3r  cannot  fliew  this  matter  and  conclude. judgment  fi 
a£lio>  but  {ball  conclude^  and  fo  non  eft  fa&um ;  for  it  was  an 
eicrow,  and  never  a  deed,  by  reafon  that  it  was  delivered  to  the 
obligee,  the  condition  not  performed.  Br*  Non  eft  -Fai^um,  pi.  19* 
cites  19  H.  6.  1. 38.  and  to  H.  6.  25.  a6. 

'  9*  Confirmation  vms  pleaded  of  the  demandant,  after  the  laft  conti-- 
huance  in  praecipe  quod  reddat,  the  demandant Jhall  not  fay  not  his  deed 
after  the  lafi  continuance^  for  it  is  negativa  pregnansy  nor  fhall  he 
lay  that  be  made  it  before,  5(c.  and  not  after ;  for  then  hexonfefles 
the  deed,  and  fhall  be  barred  \  but  he  may  fay  that  he  made  itfuch  a 
day  by  durefs  before  the  lajt  continuance^  ahfjue  hoc^  that  he  made  it 
after,  &c.and  the  other  fhall  fay  that  he  delivered  it  afier  thelaji  con- 
tinuance^ and  fo  the  time  is  only  in  iffiie,  Br.  Non  eft  Faftum,  pi. 
20.  cites  21  H.  6.9.  -      • 

Where  a  xo.  Debt.upon  an  obligation,  the  defendant 72r/^  that  he  delivered 

man  pUads  ^^  jj^^^  obligation  to  W.  N.  as  an  efcrow^  upon  certain  aft  to  be 
deed»*  the  done,  to  deliver  it  as  his  deed,  and  he  did  deliver  it,  the  a^  not  being 
tntry  is  that  doHC,  aud  fo  nQt  his  deed.  Per  Pafton,  by  this  word  (obligation) 
^"tSs  y°"  hzwc.  acknowledged  that  it  was  a  deed,  by  which  Newton  iaid, 
^efif^ILm  *2^  ^^  f^><l  ^^  W".  N.  that,  if  the  plaintiff"  did  fuch  an  ad,  that  then, 
fuum.  Br.  fae  in  his  name  ftiould  make  an  obligation  and  deliver  it  to  the  plain- 
Eftoppeiy     ^jjj:  f^^^  ^j  jjg  }jjs  delivered  it,  the  condition  not  performed,  &c. 

rH/6?59.  ^^^  ^^  ^^  '^'^  deed,  and  others  e  contra.  Nevcrthelefs  if  he  had 
£iid  that  he  had  delivered  the  writing  as  an  efcrow  then  it  bad  been 
good.    ^r.  Non  eft  Fadhim,  pi.  I2,  cites  24  H-  6.  i. 

1 1.  Where  the  deed  is  voidy  and  not  voidable  only ;  defendant  fbaU 
Jayy  andfo  not  his  deed, 

12.  As  feme  covert  fliall  conclude,  and  lb  not  her  deed.  Br.  Barre> 
pi.  68.  cites  I  H.  7.  14.  per  Keble, 

Br.  Barr.  '3-  ^^  where  the  obligor  is  not  letteredy  and  the  obligation  being 

p!.  78.  cites  vrith  condition,  is  read  otherwife  than  it  is  writteny  he  ftiall  plead 
1 H.  7. 14.  j^j^  ^{j  faftum  and  give  the  matter  in  evidence.  And  he  pleaded 
accordingly.  Br.  Non  eft  Fa&um,  pi.  lo.  cites  15  £.  4.  17.  per 
4rian  and  another. 
s.  (^  cited  i^,  jfs  in  debt  upon  an  obligation  of  20/.  the  defendant  lard  Aat 
n'Rep.  »7.  ^^  ^^  '^7?  ^^^  ^^^  lettered,  and  that  it  was  read  to  him,  as  an  obliga^ 
b.  in  his  tion  of  20  J.  whicb  he  had  paidy  and  fliewed  an  acquittance  thereof^ 
notes  on  '^jid  as  ta  the  refidue  not  his  deed\  and  hfeld  a  good  plea.  Br.  Non 
Pigotscafe.  ^Q,  YzBiMmy  pi.  8.  cites  9  H.  5.  15. 

S.  C.  cited         ^5*  Debt  upon  an  obligatioKy  the  defendant  faid  that  it  is  indorfed 

per  Coke,     upon  condition,  that  if  he  perform  all  the  covenants  comprifed  in  the 

II  Rep.  27.  ^ifidenturi  made,  &c.  that  the  obligation  fliall  be  void,  and  fbewed 

fervat^mls  *  ^^  indenture  which  contained  4  covenants,  and  that  he  wasalay* 

on  Pigot's     man,  and  wft  letteredy  and  that  the  indenture  was  read  to  him  upon  the 

*^*'  fi^/^  3t  covenants  onlyy  andaUedged  the  performance  of  theMy  &  boc,  &c. 

judgment  fi  a^o,  &c.  and  per  Fitzherbert  ana  Brudnell  juflices 

■die  deed  is  good  in  party  and  in  part  noty  fcilicet  the  indenture ;  and 

therefore  the  conclufion,  judgment  fi  a6lio,  is  well ;  contra  per  Brodc 

juftice,  and  that  the  indenture  is  void  in  ally  and  therefore  Ihould 

conclude^ 
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conclude,  and  fo  not  bis  deed ;  and  per  Polbrd  Juftice,  becaufe  dse 
indenture  is  void,  therefore  the  obligation  is  Angle,  and  therefore 
he  fliould  have  concluded  and  fo  not  his  deed.  Br.  Non  eft  Fa£ium^ 
pi.  lu  cites  14  H.  8.  25. 

i6«  In  dfbt  upon  an  obligation  the  defendant  (aid,  that  the  deed 
was  for  payment  of  aol.  at  a  certain  day,  but  at  the  time  of  the 
delivery  the  day  was  not  writ  in  the  deed,  but  a  (pace  was  left  for^ 
ioferting  it ;  and  after  the  delivery  the  plaintiff  inferted  the  day^  and 
b  not  his  deed.  Per  Dyer,  the  better  pleading  had  been  to  fet 
forth  the  fpecial  matter,  per  quod  fcriptum  predict.  percHdit  ef< 
fedum.     Judgment  ii  »Sio.     Quod  nota.     Mo.  a8.  pi.  89. 

17.  Where  a  man  confejfes  a  deed  to  have  been  once  bis  deed^  and  f  0  C  1 
after  Jhews  matter^  by  which  It  is  become  void,  he  (hall  plead  the  d^i.  33.  pi. 
ipecial  matter  and  conclude  to  the  adion.  Mo.  30.  pL  98.  Anon.  2i.s.P.per 
Trin.  3.Eliz.  ,  rTai^. 

18.  But  where  it  appears  that  it  was  not  his  deed  at  the  begin-  Mo.'4V  pi" 
ningj  he  (hall  plead  generally  non  eft  fafhim,  per  Plowden.     Ibid,     x^^^  Ano<v 

19.  A  bond  was  made  by  A.  to  two  obligeesj  B,  and  C, — B.  T^^*f^' 
died,  C.  brought  aSion  and  aeclared  of  a  bond  made  by  A.  to  G     It  ^'^' 
was  adjudged  the  deed  of  A.  for  though  it  had  been  better  plead* 

11^  to  have  (hewn  that  the  bond  was  made  to  the  &id  C.  and  B. 
ix>w  deceafed,  yet  upon  this  general  iifue  of  non  eft  fa6lum,  it  (hall 
be  reputed  the  deed  of  A.  though  it  was  made  toB*  and  C  Sav» 
92«  Mich.  30  and  31  Eliz.  Paunce  v.  Read. 

20.  In  all  cafes  where  the  deed  is  voidable^  and  fo  remains  of  the 
time  of  pleading ;  the  obligor  cannot  plead  non  eft  la£^um ;  for  it  is 
his  deed  at  the  time  of  the  action  brought,  and  ought  to  be  avoided 
by  fpecial  pleading  with  conclufion  of  judgment  fi  aSlio.  5  Rep. 
119.  Trin.  2.  Jac.  C.  B.  the  fecond  refolution  in  Whe!pdale*s 
cafe. 

21.  ^JT  if  iff  ant  feals  and  delivers  a  deed^  or  a  man  of  full  age 
by  durefs.     Ibid,  cites  i  H.  7.  15.  a.  b. 

"22.  When  an  obligation  or  other  writing  \%by  a3of  farliamemt^  tTpontlw 

ena&ed  to  be  void,  the  party  who  is  bound  cannot  plead  non  eft  fi^^t  oj 

&dum,  but  in  conftruAion  of  law,  the  deed  is  to  be  voided  by  the  ^^7  ^*} 

party  who  is  bound  by  it  by  fpecial  pleading  of  the  matter,  taking  defendant 

advantage  of  the  ad  of  parliament ;  for  though  the  ad  makes  the  «mnot 

obligation,  &c.  void,  yet  to  this  the  law  requires  order  and  manner,  eft^aftunii 

wbieh  theperfin  obliged  mufi  purjiie.     5  Rep.  119.  Trin.  2.  Jac.  C«  nor  ujha  ' 
B.  the  third  refolution  in  Whelpdale's  cafe.                                      '  thcftuwu* 

of  23  n.  6* 

•f  • /l>nrf*5  h^di^  beipg  according  to  the  form  preicribed  j  f©r  they  are  dle^Js,  fuch  as  they  are. 
Je11k-195.pl.  45.— —But  where  the  bond  is  not  according  to  the  ilatute,  thedefendanS 
Hull  pUad  this  matter^  and  conclude^  w»d  Jo  tU  obli^aihn  is  void,  judrmeniji  a^iio^  and  (haU  not  con- 
dude  non  eft  fa^um.  And  the  fame  conclurion  (hall  be  made  upon  the  ftature  of  ufury.  Br. 
Non  eft  Faanrn,  pi.  i^-  cites  7  E.  4.  5.  and  Trin.  7  E.  6.—  S.  J^.  Mid  fame  cafes  cited  and 
hdi  agaiijn  Che  opinion  of  Montague  ia  PI.  C.  in  MaoAinghain'3  c«fe.  ^5  Rcft^  il9>  b.  in  Wbclp* 
dale's  cafe. 
*  7  Mod.  151.  in  csSc  of  the  Qae^n  v.  King. 

P 

23.  In  debt  upon  an  obligation  for  'letting  one  go  af'*hrge  ttp&n 
mainprize,  if  it  is  not  f aid,  the  plaintiff  is  Jheriff,  the  defendant  mav   ' 
plrad  fpeciaU}r,  and  fo  conclude  his  {ilea  by  wajr  of  non  eft  &i^m ; 

but 
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but  he  csnnot  plead  non  eft  fa£tuin  generally,  becaufe  that  is  con^ 
trariant.    frown's  Ana]y(is  17. 

24.  In  debt  on  bond  for  300/*  defendant,  after  a  general  impar* 
lance  demands  oyer  of  the  bond  and  pleads  fpecially,  that  it  was  but 
for  30/.  but  it  was  not  allowed  after  a  general  ifnpar lance ;  and  de- 
fendant pleaded  that  it  was  not  his  deed,  which  was  the  proper  plea 
in  that  cafe.     Brownl*  70.  Hill.  9  Jac.  Anon. 

25.  All  fpecial  pleas  of  non  eft  fadum  in  cafe  of  an  rfcrow  or  ra* 
fure^  &c.  are  impertinent ;  for  thereby  the  defendant  brings  all  the 
proof  upon  himfelf ;  whereas  if  he  had  pleaded  non  eft  faSum  ge- 
nerally, he  would  turn  the  proof  of  whatfoever  is  neceflary  to  maJce 
k  his  deed,  upon  the  plaintiff.  Per  Holt  Ch«  J.  6  Mod.  217* 
Trin.  3  Annx«  Buihel  v.  Pafmore. 

[  See  (N.  a.  2)  ] 

19^]  (N-  a.  4)     Pleadings  in  General. 

But  where  j,  \  bare  writing  is  not  a  deed  without  fealing  it ;  and  therefore 
''^LTiS'a.  ^^^  pleading  ought  to  be  per  fcriptum  Juum  figillaU  or  per 

perfcrip-  faSfum  fuum*y  for  h&xim  fuum  implies  the  fealing  and  delivery* 
turn  fnum     Arg.  I.  Le.  3 10.  Fafch.  33  Eliz.  Maidwell  v.  Andrews. 

conccAity 

&c.  without  faying  fubfigillo,  &c.  and  this  wasaiTigned  in  error  to  reverfe  the  judgment ;  It 
was  di fallowed,  becaufe  it  cannot  be  fcriptum  abfque  figillo.  Palm  173.  Pafch.  19  Jac  B.  R* 
Vulgar  V.  Higgin«. 

2.  A  deed  of  leafe  for  99  years  by  him  in  reverfion  expcdant 
on  an  eftate  for  life,  was  made  in  the  words  demife  fet^  and  to  farm 
ietj  and  was  pleaded  in  the  fame  words ;  yet  upon  the  whole  plead* 
ing,  it  was  adjudged  to  be  a  bargain  bndfalei     8  Rep.  93.  b.  94.  a. 

Hill.  7.  Jac.  Fox's  cafe But  fee  the  next  cafes  in  the  reports  of 

which  this  cafe  was  cited. 
S.P.  per  3.     So^  if  tenant  for  life  by  the  word  dedi  erants  his  eftate  to 

?**^h«  f  a*  ^^  ^  reverfion,  this  ought  to  be  pleaded  as  z  lurrendery  fk  it  is  by 
that  plead-  operation  of  law,  and  not  in  the  wgrds  of  the  deed.  Pei^  Holt  Cb. 
ing  ill  the     J.  Skin.  S70.  Mich.  6  W.  and  M,  B.  R.  in  the  cafe  of  Netherton 

woulu  be  unceitaio  and  barbarcrat  plemliog.  Skin.  375.  in  cafe  of  Baker  v.  Lane.— **ii  Mo^ 
491.  Paicb«  12  W.  3.  per  Holt.  Ch.  }.  Steer  v.  Shalecroft. 

4.  In  error  to  reverfe  a  judgment  in  replevin,  it  was  afligned 

diat  the  count  was  that  A.  per  quondam  indenturam  granted  to  theit* 

fendanty  and  does  not  Jhew  between  what  parties  the  indenture  was 

madCf     But  it  was  over-ruled ;  for  the  defendant  muft  neceflarily 

be  a  party,  or  odierwife  he  cannot  take  by  it.    Palm*  173.  Pa(ch* 

19  Jac.  B.  R.  Vulgar  v.  Higgins. 

4  Mod.  149.      5*  Every  deed  muft  be  pleaded  exprefsly  according  to  its  operationj 

.s.c.Bariver  and  not  according  to  the  words  at  large.    Carth.  254.  Tr.  3  W. 

:vt^;r,.  »^  M.  Br.  Baker  v.  Lade 

S.  C.<«^kia.  JI5.  S.  C.  by  xiame  of  Baksr  V.  Lane.f-»3  Ltv.^91 .  S.C«--*Per  Holt.  Ch.  J.  12  Mod.  S3S* 

A  6,  i6 
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6.  jft  where  Ac  words  give  and  grant  operate  as  -a  covenant  to  *  Adjudged 
ftand  fcifed,  and  will  not  take  effcft  otherwife ;  there  it  muji  be  q^^X^ 
fUadeJas  a  covenant  to  Jiand feifed^  and  fo  judgment  in  C.  B.  was  j.'againlt 
rcvei&dt    Carth.  254..»  Baker  v.  Lade.— -308.  S.  P.  Ofmcr  v.  Sheaf.  PfUexfcn 

^  Ch.J.». 

Vent,  266,  S,  C.  13  Lev.  291. 


(O.  a)   Pleadings.     What  Deeds  are  pleadable. 

I.    A  deed  made  before  time  of  memory  Is  not  pleadable ;  contra  of  Br.!^airs,pl. 

-^  record.     Br.  Avowrv,  pi.  45.  cites  12  H.  4.  23.  ai.citesS.c. 

a.  Therefore  in  avowry y  wnere  the  tenant  had  a  i^^^/ bearing  date  Br.Faits,pl. 
before  time  of  memory,  to  hold  by  Icfs fervices^  he  cannot  plead  it;  ai.citosS.C, 
but  is  put  to  a  ne  inyufie  v'exes^  or  other  like  remedy;  notwithftand- 
ing  that  he  has  confirmation  of  a  king,  which  is  matter  of  record, 
reciting  the  firft  grant.     Br.  Avowry,  pi.  45.  cites  12  H.  4.  23. 


(O  a.  2)    Pleadings.    Where  Deeds  refer  one  to  [  97  ] 

another. 


I*  T  S*  was  bound  in  an  obligation  of  20I.  to  J.  Bozamy  with  a  (Z)  Bn 
-*  •  to  pay  lol.  at  two  fcreral  days ; 'and  ^er,  upon  payment  of  P^'^ 
one  of  the  fums,  the  obligee  made  an  acquittanle  in  the  name  of  J. 
Brfamy  with  an  (S).     In  debt  brought  upon  this  bond,  the  defendant 
was  compelled  to  jfey  that  J.  Bozam  by  the  name  off,  Bofam  acquit-* 
ted  him,  &r.     Br.  Pleadings,  pi.  21.  cites  14  H.  4.  31. 

2.  In  debt  upon  obligation  the  defendant  pleaded  d^eafance^  that 
if  the  plaintiff  may  peaceably  enjoy  the  office  of  parker  of  B«  taking  3JL 
per  day  according  to  the  deed  of  grant  of  the  defendant^  that  theuj  &c. 
andfaid  that  he  had  enjoyed  it  according  to  the  faid  grant.  And  per 
Cur.  this  is  no  plea  without  ^^«;/»f  what  was  the  effeU  of  the  grant 
in  certain.  Quod  nota.  Br.  Pleadings,  pi.  105.  (bis.)  cites  16  £* 
4.9. 

3.  Debt.  The  condition  of  a  bondvnts  to  pay  1400/.  withihtere/i 
on  fuch  a  day,  according  to  the  intent  of  a  certain  provifo  or  covenar^t 
mentioned  in  an  indenture  bearing  even  date^  &c.  and  made  between 
toe  fame  parties*    The  defendant  recites  a  deed  of  the  fame  date  made 

.  between  the  plaintifFsuid  defendant,  whereby y  in  confideration  ofi  400  /• 
ficured  to  be  paid  by  an  obligation  of  the  fame  datcy  and  in  confideration 
offveftiillingspaidto  the  plaintiff  the  ^plaintiff affigned  to  the  defen* 
dant  a  7.0th  Jhare  of  lead  worksy  ^c.  and  faith /&/  he  paid  the  money 
fecundumformamprovifion.  in  indentura  prod,  mentionat.     The  plain- 
tiff repliedy  that  the  defendant  did  not  pay  the  money,  &c.  Verdidl 
for  die  plaintifF.—- — I^  was  moved  in  arrefl  of  judgment,  that  defen- 
dant had  miflaken  the  deed-,  for  there  is  no  fuch  covena^it  in  the  deed 
fetforthy  and  therefore  it  is  a  void  ijjite  and  ought  to  be  a  repleader  > 
and  to  that  opinion  the  Court  inclined.   Holt  faid,  that  the  defendant 
VouXUL  I  is 


Fairs* 
22.  citet 
14  H.  4.  39* 
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b  eflepted  tofay^  that  there  is  no  Jiuh  deei\  dierefere  he  fmdi  fd 
forth  Jucb  a  deed^  or  elfe  he  is  gone,  and  nlufl  pay  the  monej ; 
and  that  be  might  have  i^e2AcApapnent^fecundumfomuun  eoMditioniSf. 
and  wdl;  for  the  indenture  is  hid  a  further  deferiptim  of  the  agree-' 
munt.  The  connfel  for  the  defendant  aiked,  what  it  they  fhould 
fet  out  the-  whole  indenture,  and  there  is  no  fuch  covenant?  to 
which  H(Jt  anfwered,  that  it  was  your  &u]t  to  (ay  fo  in  the 
condition;  and  judgment  for  the  plaintiff.  (Caeteris  tacentibus.) 
Comb.  377,  378.  Trin.  8  W.  j.  B.  R-  Evans  v.  PowcU. 

4*  If  a  bond  be  to  perform  articles  in  one  deed^  and  that  deed  rt-^ 

fers  the  party  to  another  deed :  in  order  to  difcharge  faimfelf,  he 

muSiJhew  the  matter  in  thejecond  deed  that  is  referred  to  from  the 

firfi.  Mich.   3  Annse,  B.  R.  6.  Mod.  237.  in  cafe  of  Lady  Cook 

V.  Remington* 


(O.  a.  3)    Indenture,   What  muft  be  by  Indenture 

and  not  by  Deed- Poll,  &c. 

* 

I.  By  27  H.  8.  16.   r)AR GAINS  and  (ales  to  an  ufe  ff  in* 

-"  beriiance  of  freehold  Jhall  he  by  deed  iu" 
dented  and  inrolled  within  fx  months, 

2.  By  32  H.  8.  28.  All  leafes  made  by  hulband  and  wife  $f 
landsy  (sfc.  of  the  wife  Jhall  be  by  indenture, 

3.  By  7  Eli%.  c.  13.  Sale  of  bankrupt's  eflate  by  commiJJIionirs  if 
the  bankruptcy^  mufl  be  by  deed  indented  and  inrolled* 

4.  By  43  Elix,  r.   11.  Contrails  relating  t$  draining  wa/hj  bfc, 
r    98    1   w^^'*^  ^^^  queen^  her  heirs  and  fuccej/hrsy  hath  an  intere/l  in  fiah 

wajles-i  ^c.fuch  contrails  or  bargains  jhall  not  bind  them^  unlefs  thef 
be  written  in  parchment^  indented  and  certified  in  chancery,  and  the 
royal  ajfent  thereunto  firfl  obtained  and  fignified  under  the  privy  w 
great  Jealy  when  the  wajfes  or  foils  are  of  the  pojfejfions  of  the  crown^ 
but  under  thefeal  of  the  dutchy  of  Lancafler^  and  inrolled  in  that 
eourt  when  they  are  of  that  kind, 

5.  Leafes  by  (cclejiajiical perfons  muft  be  by  deed  indented;  lor 
though  the  ftatutes  of  i  and  13  Ellz.  do  not  a[^int  the  leafe  to 
be  made  by  writing,  yet  it  muft  therein  and  in  die  other  following 
properties  and  qualities  required  by  ftat.  32  H,  8.  follow  the  pat* 
tern  thereof  (concurrent  leafes  only  excepted).  Watf.  Comp.  Inc. 
fbl.  429.  cites  Co.  Lit«  44. 


(P.  a)  CcmftmSittm  of  Deeds  in  Equity. 

I.  T  F  it  be  lawful  for  a  court  of  equity  in  fome  cafes,  and  upo» 

^  {omi^Jpecial  circumflances^  to  expound  a  deed  otherwife  than 

the  letter  ieems  to  import  i  ytt  this  ought  never  to  be  done,  fo  as 

to 
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to  make  a  deed,  but  only  to  avoid fome  extremity.     Hill,  25  Car,  2« 
Fin.  R.  loi.     Cheek  V.  Lord  Lille  and  Harvey. 

[  Se©  (tBtmtS^  J 


(Q^a)  Averments  as  to  Deeds  in  Equity. 

I.    A  V  E  R  M  E  N  T  by  A.  againft  a  general  warranty  in  a  deed, 
^^  and  fome  proof  being  that  it  was  declared  on  the  fealing, 
that  the  plaintiff  fliould  undertake  for  his  own  adt  only  j  he  was  re- 
lieved,   Mich.  14  Car.  2.  Chan.  Cafes,  15.     Caldcot  v.  Hill. 

2.  Averments  are  not  to  be  admitted  in  chancery  contrary  to  the  See  Vendor 
purport  of  the  deed.  Tr.  32  Car.  2.  2  Vent.  345.  in  Sir  Wil-  ^"^  Vender 
liam  Beverfliam's  cafe,  cites  i.  Roll.  379.  ^  ^' 

3.  In  cafe  of  a  furrender  ^  made  by  a  Jleward  of  a  copyhold^  if 
there  be  any  mtftake^  that  is  only  matter  of  fa<9:,  and  the  courts  at 
law  wiirin  that  cafe  admit  an  averment,  that  there  was  a  miftake, 
&c.  either  as  to  land  or  ufes.  P.  1689.  per  CommiiEoners.  2  Vern* 
98.  in  cafe  of  Towers  v.  Moor. 

4.  The  father  pur  chafed  land  in  name  of  a  younger  fon^  and  another, 
who  after  the  fether's  deafli  difclaimed ;  and  in  the  conveyance  the 
whole  purchafe  money  was  mentioned  to  be  paid  by  the  fether.  It 
was  ruled  by  the  Lord  Chancellor,  that  parol  evidence  fhould  be 
admitted  tojh^wthe  intention  of  the  father^  thdZthh  conveyance  was 
for  the  benefit  and  advancement  of  the  younger  fon ',  becaufe  it  r^w- 
curred  with  the  conveyance^  and  was  only  to  rebut  a  pretended  r/- 
fubingtru/i:  and  though  the  father  took  the  profits  till  his  death, 
at  which  time  the  fon  was  eight  years  old,  it  can  be  no  evidence 
of  a  truft  for  him  ;  for  it  muft  be  intended  to  have  been  done  by 
him  as  guardian  to  the  fon.  Wms's  Rep.  iii.  to  113.  Mich. 
1709.    Lamplugh  v.  Lamplugh. 

5.  A.  a  baronet  conveyed  to  the  ufe  of  himfelf  in  tail,  remainder 
fo  jB.  his  fecond  coufin  the  defendant  (who  W2iS  prefumptive  heir  to 
the  honour  in  cafe  of  failure  ofifjue  male  of  A.  for  life,  remainder  to 
^bffirft,  &ff .  fon  of  B.  in  tail  male,  remainder  over,  with  power  of 
revocation  to  A.  who  fometime  after  revoked  the  old  ufes,  and  limited 
finu  ones  upon  D.  his  youngeft  fifter  for  life,  remainder  to  her  firft, 
&c,  fon  in  tale  male,  they  taking  the  name  of  A.  &c.  A.  died,  and 

D.  brought  a  bill  to  eftablifh  the  revocation )  and  B.  brought  his   f   QQ    1 

bill  tQ  fet  afide  this  latter  deed,  and  to  recover  fome  legacies  given 

him  and  his  children  by  A.'s  will ;  B.  died,  and  upon  a  revivor  of 

the  fuit  by  the  two  mfant  fons  of  B.  the  deed  of  revocation,  &c. 

was  fiiUy  proved ;  and  on  the  other  fide  was  only  circumftantial 

proof  J  as  that  A.  had  exprefled  his  intentions,  that  his  cftate  fhould 

go  with  his  honour,  Ace.     But  Ld.  Parker  faid,  that  words  can 

have  no  weight  againft  a  deed  fo  folemnly  executed,  and  it  rauft 

therefore  ftand.     Wms's  Rep.  481.  Mich.  ijiS.    Shales' v.' Sir 

John  Harrington, 

[  Sec  aterment  ] 

I  2        ^  (R.  a)  Sup. 
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(R.  a)  Supprefled  Deeds.    Relief  in  Equity. 

Wras's  ^»  A  ^^^^^  attainted^  znd  it  was  luppofed  iiizt  he  vns  feized  of 
S^^^w^^i',         "^  •  <i«  </?tf/^  toV.     A.  bill  was  exhibited  in  chancery,  becaulc 

s.  c.  cued  the  deeds,  by  which  the  efiate  was  to  come  to  A.  were  not  extant^ 

by  Jekyl  but  were  ftrongly  fufpeSed  to  be  fupprefled  by  fome,  under  whom 

RSis^-^a^d  *®  defendants  claimed.    And  it  was  decreed  by  Ld.  Chancellor, 

faid  chat  Ld*  Coke,  and  Hobert,  and  M  after  of  the  Rolls,  that  the  king  and 

upon  fearch  his  heirs,  and  his  farmer  of  the  faid  lands  ihould  hold  and  enjoy 

*^dc"the*^  the  lands,  till  the  defendants  (hould  produce  the  deeds,  and  th« 

name  o£  Court  thereupon  take  further  conAderation,  and  order.     Hob,  109. 

Hobcrt,  Trin.    14  Jac.      The  King  and   LA  Hunfdon  ?.  Counteis  of 

Attor.  Ge.  Arundell  and  Ld.  William  Howard. 

neral  v* 

L I  '     2.  Wms's  Rep.  680.  Mich.  1734*  ^'  ^*  cited  in  the  cafeof  Cowper  v«  £.  CoW* 

per.  Per  JekyU  Mat  of  the  RoUs,  wlio  faid  that  the  decree  was  drawn  up  thus.  ^  That  the  king^ 
**  his  heirs,  and  his  farmer  (hould  hold  and  enjoy,  till  the  defendants  produced  the  deeds,  thereia 
•*  particularly  mentioned,  and  ftnvrd  (mce  to  have  been  extant^  and  duly  executed,*'  And  makes  Ihit' 
remark,  (viz.)  that  here  we  fee,  that  the  fxiftmce  of  the  deedi  was  fundamentrnJ  to  the  decrer,  and  the 
froofofthrm  fitUy  and  eX^tsJify  ajftrtcd  by  the  court  in  framing  the  decree.  and  pag.  6S2.  be 

fnys,  that  he  does  not  remem>>er  or  believe,  that  any  cafe  had  been  cited,  where  there  was  noC 
fome  proof  made  of  the  exigence  of  the  deed  or  writing  fuppofed  to  be  foppreffed  or  de- 
fcoyecU 

1.  The  defendant  entered  into  a  bond  to  have  his  ftUowJhip^  and 
after  took  away  his  bond,  and  the  Court  decreed  him  to  leave  it. 
Toth.  128.  129.  cites  P.  IS  Car.     Holme  v.  Wild. 

3.  termor  for  yean  dies  inteftate  \  adminiftration  is  granted  to 
B.  who  dies  and  makes  J.  S.  executor.  C  is  adminiftrator  de  bonif 
Mon^  and  brings  a  bill  againft  J.  S.  for  the  originsd  leaTe ;  and  it 
was  decreed  accordingly.  Hill.  25  Car.  2.  Fin.  K.  59.  Preftidge 
V.  Preftidge. 

4«  Upon  a  bill  for  difcovery  and  delivery  of  old  deeds,  defen<- 
dant  infilled,  that  the  plaintifPs  claim  was  under  one  executed  for 
felon]^'w\i^vt\yy  his  lands  were  forfeited  to  the  king,  and  that  de- 
fendant was  in  poiTcnion  feveral  years  under  that  forfeiture.  But 
it  appearing  that  the  anceftors  of  defendant  had  the  deeds  concern*^ 
ing  thefe  lands,  the  court  ordered  the  bill  to  be  retained  to  enable 
the  plaintiff  and  his  heirs  to  make'ufe  of  the  depofitions  therein  ac 
any  trial  at  law,  and  defendant  to  do  the  fame,  and  the  plaintiff  to 
have  recourfe  to  the  records^  rolls^  and  evidences  of  the  manor<^  in. 
which  the  lands  lie,  to  view,  perufe  and  take  copies^  (p^yu%  for  the 
fame)  and  ordered  that  defendant  and  his  heirs,  lords  of  the  manor» 
fho\AA produce  at  any  trial  at  law  fo  many  thereof  as  the  plaintiff  or 
his  heirs  {hall  at  any  time  require,  but  at  the  charge  of  the  plaintiff^ 
iiis  heirs  or  aiSgns*  P.  28  Car.  2.  Fin.  R.  249.  Draper  and 
Zouch. 
v^'hcrt  the       5.  Lands  were  decreed^  where  a  marriage  deed  of  fettlement  wa» 

hy^Mther'     wd  by  him  buTQt  or  cancelled  %  and  the  decree  canfinned  on  « 

rc-hearing  i 
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re-hearing;  and  where  deeds  are  fuppreflfed  omnia  praefumuntuf,  v^*^ 
/tnd  the  Chancellor  wouU  not  allcw  a  tryal  at  lawy  whether  the  fa-  ^^cquUy 
Cher  funendered  his  eftate  for  *  life  to  enable  a  recovery  produced  will  always 
for  making  good  the  fettlement  by  barring  a  prior  entaiK     See  2.  p^'I^^^  ^ 
Ch.  Cafes  292, 293-  Mich,  28.  Car.  2.     Gartfide  v.  Ratdiffe.        '"rfons °^ 

fuppreffing  it  until  the  tvidtnc*  be  produced.    Mich.   32  Car.  2.    Fin.  R.  471.     Lewis  v. 
Lewis. 

6-  A.  gave  B.  a  ftatutc  for  5000 1.  and  B.  gave  A.  a  defeafanct 
•f  the Jiatutcy  which  was  to  perform  a  truji  of  a  term;  B.  died. 
The  heir  of  B.  bv  bill,  claimed  the  term,  as  being  declared  by  the 
defeaiance  to  be  in  truft  to  attend  the  inheritance ;  but  A.  fup- 
preflfed or  concealed  the  defeafance  ^  Finch  C.  decreed  the  truff 
for  the  plainrift.  P.  30  Car.  2.  Fin.  R.  357.  Goodwin  v. 
Cutler. 

y.  Where  a  conveyance  by  fine  was  voluntary^  and  without  con- 
iideratioa*  no  money  being  paid,  and  the  defendant,  who  was  heir 
to  her  mother,  and  whofe  eftate  it  was,  infifted,  that  the  fine  was 
gained  unduly,  and  denied  the  having  the  deed,  by  which  the  con^ 
plainant  claimed,  and  of  which  he  prayed  difcovery,  the  Court 
would  give  no  relief,  but  left  the  plaintiff  wholly  at  law  to  help 
himfelf  there  as  he  could.  Hill.  34  and  35  Car.  2^  a  Chan. 
Cafes  133.  134.     Anon. 

S.  Detinue  of  charters  (during  the  detainer)  is  a  good  plea  at  See  Ac 
law  in  bar  of  an  account;  and  fo  it  is  in  equity.  Hill.  1688.  per  cow^^C^**) 
Cur.     2  Vem.  37.  in  the  cafe  of  Lady  Plymouth  v.  Bladen.  f^'  ^""^ 

g.  The  plaintift  was  a  remainder  man  in  tail  in  a  vt)luntary  fet- 
tlement, and  the  bill  was  for  the  difcovery  of  the  deed ;  but  it  ap- 
pearing to  the  Court  that  the  entail  was  difcontinued^  the  Court  would 
not  relieve  the  plaintiff.  Hill.  1688.  2  Vern.  35.  Kelley  v. 
Berry. —50.  Pafch.  1688.     Btrnce  v.  Philips.  S.  P. 

ID.  A.  prefented  a  parfon  to  a  living,  and  took  a  bond  to  refign 
on  requeft  at  any  time  within  feven  years ;  A.*s  houfe-keeper  being 
the  porfon's  fifter,  got  away  the  hondy  and  delivered  it  over  to  the 
paribn^  A>  brought  bill  to  difcover,  and  to  be  relieved.  The  de- 
feiKlants  demurred,  and  the  demurrer  allowed.  2.  Vern.  242.  in 
the  cafe  of  Bainham  v.  Manning,  cited  by  commiffioner  Hutchins« 
Mich.  1691.  as  the  cafe  of  Mr.  Fortefcue* 

11.  The  defendant  fuppreffed  a  marriage  fettlement,  whereby 
a  remainder  in  tail  ^^'as  limited  to  the  plaintifTs  fether,  and  all  the 
prior  eftates  were  fpent ;  on  proof  that  the  fettlement  came  to  de-r 
fendant's  hands,  and  that  he  confeffed  it  in  an  anfwer  to  a  former 
bill,  the  Mafter  of  the  Rolls  decreed  the  plaintiff  to  hold  and  enjoy, 
Aflinned  by  Ld.  Keeper  Wright,  Trin.  1700,  %  Vern.  380. 
Eyton  V.  Eyton. 

12.  A.  tenant  for  life  without  impeachment  of  waffle,  wth 
fewer  to  make  a  jointure  on  any  wife,  not  exceeding  |ool^  a  year  for 
each  1000  h  brought  by  her,  and  fo  ratably  for  aiiy  lefs  mm,  re^ 
mainder  to  truftees  to  preferve  contingent  remainders^  rem.^inder  to  tho 

firji^  tic.  fon  in  tail  male\  remainder  over.     Afterwards  j\  married 
'  %  ^  wbfiherjhe  bad  any  or  no  fortunt  do^s  not  appear.    They 
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fatt  by  confentj  and  a  deed  is  drawn  between  A,  andM,  and  the  re* 
fnainder  rnan  andtrujlees  with  covenant  to  fettle  30/.  a  year  for  the 
provijion  ofM.  during  the  feparation^  in  confideration  of  which  Jhe  is 
to  c  faint  no  thirds  or  any  thing  out  of  the  hufbanis  efiate  under  the 
Jiatute  ofdiflributions.     A.  executes  this  deed^  and  fends  it  to  the  re» 
mainder  man  in  the  country  to  be  executed  by  hinij  who  didfo^  and  rr- 
turned  it  to  A.  who  kept  it^  and  did  not  deliver  it  to  the  truftees; 
M.  applied  for  it,  but  could  not  get  it ;  however,  money  was  paid 
her  in  purfuance  of  the  deed.     Afterwards  A.  cancels  the  deed  in  pre- 
fence  of  the  remainder  man,  A.  dies.  M.  brings  a  bill  againft  the  re- 
maindfer  man  to  have  the  benefit  of  this  covenant  from  the  death  of 
A.  and  fo  decreed  by  the  Matter  of  the  Rolls,  and  on  appeal  af- 
firmed by  the  Ld.  Chancellor.     Sel.  Ch.  Cafes  in  Ld.  King's  time. 
75.  Trirti  2  Geo.  2.     Sepalino  v.  Twitty. ' 
r  lOI  1        I3«  Defendant  had  articled  to  give  a  portion  in  marriage  with  his 
2Vern.  561.  'daughter  to  S.  and  had  the  deed  in  his  cuftody.     S.  fued  for  the 
S.  C.  as  to    portion,  and  fet  forth  the  purport  of  the  articles  by  his  bill.    The 
TOMit?  See    defendant^  in  his  anlwer,  pretended  that  the  articles  varied  from  what 
(X.3.)pL4.  f^f  bill  fet forth^  and  afterwards  burnt  the  articles.     All  which  being 
made  to  appear,  he  was  committed  and  continued  confined^  till  he 
admitted  the  articles  to  be  as  the  bill  had  fet  them  forth.     Mich. 
1731.     1  Wms's  Rep.  733.  where  Jekyl,  Mafter  of  the  Rolls, 
cites  it  as  the  cafe  of  Sanson  v.  Rumsey  ;    and  fays  that  the 
commitment  was  only  by  an  interlocutory  order,  and  the  caufe 
never  heard. 

14.  A.  by  AttA  fettled  a  term^fo  as  that  af^er  his  andM,  his  wife*s 
(the  defendants)  death  without  ijfuey  the  fame  was  to  come  to  the 
plaintiff  for  the  reftdue  of  the  term.  A.  died  without  iffue,  and  M. 
>Jiad  burnt  the  deed ;  and  by  her  anfwer  did  but  faintly  deny  it,  viz. 
That  fhe  did  not  remember  fhe  ever  burnt  or  deftroyed  the  deed. 
Two  witneffes  fwore  to  the  limitations  of  the  fettlement;  both 
Agreed  that  it  was  in  truft  to  A.  for  life,  remainder  to  M.  for  life ; 
but  differed  as  to  the  words  of  the  remainder ;  one  faying  that  it 
was  to  the  heirs  of  their  bodies^  and  the  other  that  it  was  to  the 
iffue  of  their  bodies^  and  for  want  of  iffue  by  A.  and  M.  remainder  to 
the  plaintiff.  It  was  infifted  for  the  defendant,  that  the  remainder 
over  upon  either  of  thofe  limitations  of  the  truft  of  a  term  was  void 
in  law^  and  tlierefore  the  admitting  the  deed  to  be  fuppreiTed  could 
hot  advantage  the  plaintiff.  But  the  Mafter  of  the  Rolls  laid,  that 
diough  fuch  limitations  as  before  mentioned  were  void,  yet  a  limi- 
tation in  truft  for  A.  and  M.  for  their  lives,  and  afterwards  for  their 
children,  or  for  their  iffue,  and  for  want  of  fuch  children  or  iffue 
living  at  the  death  of  the  faid  A,  and  M*  then  to  go  over  to  the 
plaintiff,  is  good  \  and  that  fmce  a  term  might  be  limited  in  fuch 
manner,  be  would  intend  it  fo  limited  in  the  prefent  cafe ;  for  every 
thing  fhall  be  prefumed  in  odium  fpoUatoris,  But  he  faid  there 
could  be  no  decree  for  the  poffe/fion,  nor  any  prefent  conveyance 
to  the  plaintiff,  it  being  only  a  remainder  of  a  term  after  the  de- 
fendant's death  ;  but  direded  that  the  defendant  affign  over  the  term  to 
truftees>  in  trujtfor  herfelffor  life^  and  after  for  the  plaintiffs  and  bring 
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ih  Jktds  idstuig  to  the  JCitle  into  courts  arid  toy  cojk.     X  Wms'$ 
Rep.  73''' to  734-  Mich.  1731.    Daifton  v.  CoatfworA. 

15.  What  a  court  of  eijiuty  will  look  upon  as  evidence  to  tre-^ 
fume  afutpreffton  of  dieds,  fee  2.  Wms's  Rep.  678,  &c.  Mich. 
1734.     Cowper  V.  Earl  Cowper. 

[Sec  (B.  a)  (X- 3) JWfCOter?  (M.) JfraUO-    Huntv. 

Mathews.  ] 


(S.  a)  Deeds  diredcd  by  Chancery  to  be  delivered  " 

up,  or  Cancelled. 

|.  f  N  debt  upon  an  ehllgation^  the  defendant  (aid  he  had  made  it 
* .  to  the  plaintiff yir  certain  debts  whi^h  be  had  bought  ef  the 
flaitttiffy  which  were  due  to  him  by  diverfe  perjins;  and  becaufe  it 
IS  only  a  chrfe  in  a^ion^  of  which  no  property  is  altered  to  the  de- 
fendant! nor  can  he  fue  for  them,  but  the  plaintiff  may  fue  for  them, 
or  rekafe  theni>  and  fo  he  has  not  quid  pro  quo^  by  which  he  fued 
hyfidf^na  againft  the  plaintiff  upon  thi^  nP^Uer  in  chancery  to  hav0 
the  obligation  difcharged;  to  which  the  plaintiff  there  came  and 
aofweied  i  and  the  Chancellor  for  doubt  adjourned  them  into  the 
Exchequer- Chamber ;  and  theie  it  was  debated  by  him  and  all 
^  iuftices  of  both  benches  -,  and  held  that  the  plaintiff  in  confcience 
ought  to  discharge  the  obligation,. in  as  much  as  the  defendant  has  f  1 02  1 
sot,  nor  cannot,  have  any  thing  by  this  obligation ;  by  which  thq    ^  ^ 

Chancellor  awarded  in  the  chancery,  that  the  plaintiff  bring  in  the 
obligation  to  be  cancelled,  or  make  an  acquittance  or  releafe  it. 
And  becaule  the  now  plaintiff  refufed  to  do  it,  he  was  awarded  to 
the  Fleet,  there  to  remain  until,  &c.  and  there  he  yet  remairis 
which  is  the  fame  obligation,  judgment,  &c.  and  held  that  the  obliga* 
tion  remains  in  force,  2lnd  therefore  no  bar.  Br.  Barre,  pi.  45* 
cites  37  H.  6.  13. 

2.  Ancient  bonds  being  pift  in  fuit  were  ordered  to  be  cancelled. 
Toth.  88.  cites  Mich.  16  Jac*     Garford  v.  Humble. 

3*  Bonds  entered  into  by  menaces^  threats. and  imprifonments, 
were  ordered  (o  be  cancelled*  Toth*  88.  cites  4  Car.  Watts  v. 
Lock. 

4.  Bonds  concerning,  wares  were  cancdled  becaufe  of  cofenage* 
^  Toth.  88.  cites  5  Car.  Otby  v«  Daniel. 

.  5.  Bonds  entered  into  for  fees  and  lord*  s  favours  were  cancelled. 
Toth.  89.     Lever  v.  Arfents. 

6.  Adarriage  brocage  bonds  were  ordered  to  be  cancelled,  Toth« 
89.  cites  Feb.  17  Jac.  Arlefton  v.  Kent. 

7.  A  voluntary  bond  of  xooo/.  entered  into  for  no  conflderation 
was  cancelled  in  the  prefence  of  the  judges.  Toth.  89.  cites  7 
Car.  Wright  v»  Moor. 

8.  Bond  entered  into  in  22  Eliz.  (being  a  very  long  timffince)  was 
dec;feed  to  be  delivered  up;  it  being  canceivea  that  the  money  was 
;kll  paid)  becaufe  it  W^  not  inventoried^  nor  any  money  proved  to  have 
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Ian  paid  to  the  ieftatsr.     Todi.   90.  cites  Lord  Cavendifli  r. 
Forth. 

9.  A,  made  z  feoffment  to  the  mayor  and  burgefTes  of  Glouceftcr 
to  the  ufg  of  afreefchool  and  other  purpofes ;  and  a  bill  being  ex* 
hibited  againft  them,  and  the  plaintiff  not  proving  his  tide,  it  was 
decreed  for  the  defendants  and  their  fucceiforS)  and  that  the  plain-^ 
tiff*  fhould  by  Chriftmas  then  next  deliver  them  all  the  evidences 
concerning  the  fame.  Toth.  I20.  cites  Meffenger  v.  the  Mayor 
and  BurgefTes  of  Gloucefter. 

10.  A.  as  principal,  and  B.  as  furety,  were  bound  in  a  bond  to 
C.  The  obligee* s  name  was  ufed  only  in  truft  for  A.  one  of  the 
obligors^  and  if  any  money  was  paid,  it  was  A's.  money;  but  it  did 
not  appear  if  any  money  was  lent.  B.  being  fued  broueht  his  bill, 
and  the  Court  decreed  the  bond  to  be  delivered  up  and  cancelled, 
and  fiitisfa£Hon  acknowledged  with  cofls  to  theplaintifF.  See  Mich. 
26  Car.  2.  Fin.  R.  127.    Launce  v.  Marden  and  a}« 

11.  If  a  deed  with  power  ^revocation  is  revoked^  he,  to  whom  the 
inheritance  belongs,  may,  by  a  bill  in  chancery,  compel  a  delivery 

^  thereof  to  him  in  order  to  be  cancelled ;  becaufe  the  deed  of  revo- 
cation may  be  lofl,  and  then  it  is  unreafonable,  that  the  other  (hould 
be  flanding  out  Pafch.  4  Anna&.  G.  £q.  R.  i.  fays  it  was  (o  held 
in  chancery.  « 

12.  A.  lent  money  on  a,badfecurity^  which  his  lawyer  advifed  him 
was  a  good  one ;  he  having  notice  of  the  other  title^  how  it  ftood, 
(though  not  knowing  the  goodnefs  of  it,)  or  at  leaft  knowing,  that 
another  claimed  title  to  it,  he  muft  deliver  up  all  the  writings,  ex-** 
cept  the  mortgage  deed  \  but  that  he  may  keep,  becaufe  of  the  co- 
venant therein  for  payment  of  the  money.  At  the  Rolls,  Mich« 
1720.  Ch.  Free.  548.    Opie  v.  Godolphin^ 
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ftru£lion  touching  the  ufes  mufl  be  made,  as  near  as  may  be  to  the 

meaning  of  the  parties^  who  conveyed  the  fame  to  ufes.  Toth.  191. 

cites  16  June,  36  £Iiz.  Rumney  v.  Garnon. 

ttw9i  2.  The  word  (heir)  was  left  out  in  a  claufe  of  refervation^  but 

made  a       fupplied  in  equity.  Toth.  229.    cites   July  i6o6,    Baildon    v. 

'^I'fL'lr      Church. 

vrhecher 

chancery  m'Sbt  help  a  ptarehofsr  of  lands  for  a  valuable  coofideratioriy  the  word  (heirs)  being 
omitted  in  the  purchafe  deed ;  but  the  poinC  ivas  not  refolved.  4  Le.  8.  184.  M.  30  £liz.  C.  B. 
ID  Haiton^s  aife. 

3.  A.  was  poflefled  qf  a  defeftive  leafefirom  the  king^  which  die 
defendant  would  have  avoided  by  a  compofition  made  by  him 
with  the  commiffioners  for  defective  titles  3  but  he  was  relieved 
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bcre.  Toth.  192.  cites  Hill.  5  Jac.     Gage  v.  Scory.— and  lays, 
that  any  other  eftate  whatfoever  would  be  relieved  in  like  cafes« 

4.  A  bend  for  ^QoL  by  a  miftakeofthe  writer^  was  not  good; 
but  tjie  Court  ordered  the  obligor  to  give  a  new  bond  of  like  pe« 
ualCy.  Toth.  237.  cites  10  Jac.     Haddon'scafe. 

5.  A  conveyance  was  defe£Uve>  yet  becaufe  there  was  a  full  i«- 
Untiwtomake  better  ajfuranciy  it  was  decreed.  To(h.  lo6«  cites 
%  Car.    Cooke  v.  Cleere. 

6.  A'  bill  being  brought  to  be  relieved,  as  to  a  covenant  ill  penned^ 
was  demurred  to ;  but  in  regard  of  fome  precedent  agreement^  the 
demurrer  vras  over- ruled.  Toth.  no.  cites  Mich.  3  Car.  Vanlore 
y.  Bardett. 

7.  Chancery  will  help  a  defeiSt  In  %  fur  render.  12  Car.  x.  I 
Qiun.  Rep.  108.     Smith  v.  Smith. 

8.  The  afSgnment  of  a  term  for  years  had  n^t  words  fufficient  ta 
convey  ally  which  was  conveyed  by  the  grant  of  the  inheritance ;  but 
the  defed  was  made  good.  Pafch.  30  Car.  2.  Fin.  R.  347.  £.  of 
Pembroke  v,  £•  of  Middlefex  and  Hawles,  and  al. 

9.  A  bi/I  was  brought  to  fupply  a  defeat  in  afettlenunt  of  lands 
on  the  plaintiff,  the  better  to  enable  him  to  pay  his  debts;  but  the 
caufe  coming  on  upon  bill  and  anfwer,  the  court  would  make  na 
order  without  a  replication  and  proof.  Hill.  13  Car.  2.  Fin.  R« 
415.    Sir  John  Tufton  v.  Hawtry. 

10.  A  defe6l  in  a  voluntary  conveyance,  made  as  a  provifionfor 
children  and  for  their  maintenance,  fhall  be  fupplled  in  equity* 
Pafch.  1682.  Vern.  40.    Thompfon  v.  Atfield. 

M«  The  not  delivery  of  a  deed^  though  it  was  iigned  and  fealed, 
is  not  relievable  in  equity;  by  Wright  Keeper.  Hill.  1704.  % 
Vern.  475.  in  cafe  of  Clavering  v.  Clavering. 

12.  A  bond  being  interlined  after  execution^  and  fo  void  at  law, 
was  endeavoured  to  be  made  good  or  relieved  in  equity  for  fo  much 
money,  as  it  was  really  given  to  fecure ;  and  that  it  might  be  con- 
iidered  there  as  a  bond.  But  Lord  Chancellor  was  of  opinion,  that 
at  mo/l}  it  can  be  a  charge  by  fimple  contract  only;  it  being  de* 
firoyed  as  fuch  by  themfelves,  and  fo  is,  as  if  it  had  never  been,  and 
confequently  can  be  no  bar  to  the  payment  of  a  debt  of  a  fuperior 
nature.  Sel.  Ch.  Cafes,  in  Lord  K.-s  time.  24.  Trin,  )  i  Geo.  i. 
Anon. 

13.  A.  made  a  voluntary  conveyance  to  B,  his  half  hrotherjwhicti 
proved  defedive.  A.  died  without  ifTue.  B.  brought  a  bill  to 
compel  the  heir  to  make  good  the  conveyance.  And  Lord  K, 
Wright  was  of  opinion  that  as  the  confideration  of  blood,  would 
at  common  law  raife  an  ufe,  and  as  before  the  ftat.  27  H.  8.  fuch 
cefty  que  ufe  ihould  have  compelled  an  execution  of  the  ufe  in  a 
court  of  equity ;  fo  would  this  imperfeft  conveyance  raife  an  ufe  in 
fefpeSl  of  the  confideration  of  bloody  and  confequently  o^ght  to  be  made 
good  in  equity.  Wms's  Rep.  60.  Mich.  1702.  Watts  v.  BuU 
las. 

[  See  Copulwlt— 10otoer0f  ] 
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(U.  a.) 


"iP4i  iTatttf  [or  Deeds,] 


(U.  a)  Aided,  or  relieved  at  Law,  or  in  Equity. 

!•  T  F  a  man  pkads  hy  fora  6f  an  inJenture^  which  is  loft,  on  of" 
^  Jidavit  made  thereof,  the  party  (hall  be  compelled  by  me 
Court  to  /hevf  his  counterparty  and  he  to  plead  thereto  \  or  other* 
wife  the  Court  may  grant  an  imparlance.  So  it  is,  if  he  wilt  depob 
that  he  never  had  ahy  counterpart.  'Inn.  15  Jac.  Bi.  R.  Cra  J. 
42$. .  Anon. 

2.  Kfint  fhewn  in  evidence,  there  h^m^proaftf  the  purchafe  iw- 
ney  paidy  was  held  to  be  good  evidence^  that  the  eftate  was  pailed  ac- 
cordingly though  the  deed  of  ufes  is  loft.  Clayt.  lai.  Grice  v. 
Beaumont. 

3.  The  plaintifFhaving  <Mily  a  copy  of  a  deed  of  feoffment,  under 
which  flie  claimed  the  land,  (the  original  being  loft)  and  the  de- 
fendant having  a  counterpart,  the  pTaintifF  prayed  by  her  bill,  dial 
the  copy  might  be  compared  to  the  counterparty  aiKi  if  it  agreed,  that 
the  £ime  might  be  allowed  in  pleading  as  a  g^  deedfeoUd  and  de^ 
Uvered ;  which  was  granted,  and  it  was  referred  to  a  mafter  to  fet'- 
tle  the  fame.  Pafch.  13  Car.  2.  N.  Ch.  R.  82.  Griffin  v.  Boyn- 
ton. — So  of  a  probate  of  a  will  wherebf  the  original  v;nll  was  loft* 
Ibid,  cited  as  decreed  13  Car.  2-  in  the  cafe  of  Gorges  v.  Fofter. 

Poplr.205;  4*  It  was  (aid,  that  if  a  grantee  in  a  voluntary  deedj  or  an  obligee 
206.— Con-  in  a  voluntary  bond,  lofe  the  deed  or  bond,  they  ftiould  have  remedy 
TTnajotv''  ^g^'^n^  ^^e  grantor  OF  obligor /n  equity.  Mich.  18  Car.  2.  X  Chan. 
Beverly,  *     Cafes.  78.  •  Underwood  v.  Stany. 

Cootraw  5.  A  docket  or  inroUment  of  a  decree  vras  loft,   and  ordered  to 

I  be  new  inrolled.     19  Car.  2.  3  Ch.  R.  20.     Deta  &  al.  v.  Dick- 
cnfon. 

6.  Proof  being  made  of.  the  conftant  payment  of  a  rent  till  12 
years  paft,  the  deeds  being  loft,  the  rent  ana  arrears  were  decreed  to 
be  paid,  bccaufe  it  did  not  appear  what  kind  of  rent  it  was,  and  fo 
no  remedy  at  law.  Hill.  20  and  21  Car.  2.  1  Chan.  Cafes.  I20. 
Collet  V.  Jacques. 

7.  AJlatute  being  loft,  it  was  moved  to  have  if  cerfifedyTnai  two 
precedents  were  (hewn.  But  per  Finch  K,  they  are  precedents 
not  to  be  followed,  and  I  will  never  do  it;  exhibit  your  bill  againft 
all  that  are  concerned  in  the  land,  and  juftice  fliall  be  done  you. 
Mich.  27  Car.  2.  i  Chan.  Cafes.  270.  Anon. 

8.  A  debtor  conveyed  his  e/fate  to  trujtees  for  payment  of  debts j  but 
the  title  deeds  were  burnt  caiually,  and  the  perfon,  from  vi^om  the 
eftate  was  originally  purchafcd,  knowing  this  refufed  to  execute  a  , 
releafe  for  the  iatisfadion  of  a  purchafor ;  but  he  was  decreed  to 
join.  Trin.  28  Car.  2.  Fin.  R.  262.  Bennet  v.  Ingoldfby  and 
Hampton. 

9.  An  annuity  was  granted,  but  afterwards  the  deed  carne  into  thi 
hands  of  the  heir  <f  the  grantor ;  yet  it  was  decreed  it  ftiould  be  paid 
with  intcreft.  Pafch.  29  Car.  2.  Fin,  R.  293.  Stokes  v,  Ver- 
rier. 

JO.  A 
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10.  A  hilt  of  exchange  being  loft  after  acceptance^  the  drawco 
was  decreed  to  pay  the  money  to  the  plaintiff,  on  giving  fecurity  to 
indemnify  the  defendant  as  the  mafter  (ball  think  reafonable,  againft 
any  perfon  that  may  hereafter  demand  the  fame,  Pafch.  29  Car*  2« 
fin.  R.  301.     Tcrcefe  v.  Geray. 

11.  A  mortgagor,  having  confeffed  that  he  had  burnt  the  original  f  10^  J 
mortgage  deed^  was  ordered  to  deliver  to  the  plaintifPs  clerk  in  court    . 

the  copy  of  it  upon  oath,  with  the  names  of  the  witnelTes.  Pafch« 
30  Car.  2.  Fin.  R.  352.     Corfellis  v.  Corfellis. 

12.  Where  equity  relieves  in  cafe  of  deeds  charged  to  be  fup- 
prefled,  or  burnt,  or  cancelled,  it  is  necejfary  to  prove  that  there  were 
frcb  deids.  Per  the  Mafter  of  the  Rolls.  2  Wms's  Rep.  68  !• 
cites  it  as  fo  done  in  cafe  of  the  King  v.  the  Countess  of 

Arundel.    Hob.  109. and  i  Ch.  Cafes  292.  in  cafe  of  Gart« 

fide  v.  Ratdiffe — and  i  Vern.  408.     Hunt  v.  Matdiews. 

r  See  jacWUnf.  J 


(W.  a)     Loft  Deeds  fupplied  by  after-Deeds, 

1.  'T^HE  defendant  acknowledged  a  recognizance^  which  was 
*    taken  away  privately;  the  Court  ordered  that  either  the 
'plaintiff  ihould  be  paid  his  money,  or  that  the  rocognizance  fliould 
be  inroUed.  Toth.  267.  cites  22  Eliz.  Charnock  v.  Charnock. 

2.  Obligee  in  a  bond  loft^  hath  remedy  igalnft  a  furety  in  equity^ 
Mich.  18  Car.  2.  i  Ch.  Cafes  77.  Underwood  v.  Stany.— Arg. 
Hill.  31  and  32  Car.  2.  2  Ch.  Cafes  23.  S.  P. 

3.  If  an  annuity  is  granted  by  one  to  his  houfekeeper  with  a  bond  Though  it 
for  payment  of  it,  and  the  bond  is  lojt  equity  will  decree  payment  of  ^^^^ 
the  annuity ;  for  fervice  is  a  good  conftderation^  and  no  turpis  con^  wages  wei« 
traSfus  (hall  be  prefumedy  unlefs  proved.  Abr.  Equ.  Cafes  -24.  pi.  7.  <*"«  ^o  hcr^ 
Hill.  1700.     Lightbone  v,  Weedon.  c^f«J^'* 

4.  If  vijine  is  levied  by  hufband  and  wife  of  lands,  which  he  has 
ia  right  of  the  wife,  and  there  is  a  deedmzAt  at  the  fame  time  to  de-^ 
clare  the  ufes  thereof,  and  afterwards  this  deed  is  loji^  and  then  an^ 
other  is  mgde  to  the  fame  effedt,  and  dated  as  the  fir/i ;  that  deecl 
isfufficient  to  declare  the  ufcs  of  the  fine.  Per  Holt  Ch.  J.  Mich. 
7  Annae.     Holt's  Rep.  735.  in  cafe  of  Buftiell  v.  Burland. 


S-C. 


(X.  a)     Of  inipefting  Deeds  by  Order  of  Court, 

and  at  what  Time. 

I.    ^Nearthzy'ing  a  notion  that  his  next  eldeft  brother  was  ex-  ^^^^  Wac- 

^  travagant,  and  having  no  ifl'ue  of  his  own,  cut  off  the  entail  f^j^'^hac 
of  his  eft  ate  by  a  recovery,  and  by  deed  and  will  fettled  it  on  his  more  wight 
younger  brother  for  life,  remainder  to  his  firft  fon  (then  in  being)  for  \oht  done 
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'ban  in  t  Jife,  with  remainder  to  truftees  to  prefcrve  contingent  remainders } 

^^"ibid.  remainder  to  the  firft  fon  of  that  fon  in  tail  male ;  &;c»  charging  the 

ij8,_  efiate  with  lOO  1.  a  year  only  to  his  next  brother-the  prefent  earlj  and 

Yet  after,  ^id  without  iflue.     Lord  C.  Macclesfield  taking  notice  of  the  in- 

Tcafc  "*  gratitude  to  the  crown,  to  give  away  the  eftate  from  the  honour,  and 

vberepeer*  that  here  being  no  purchafor^  there  was  no  occafion  to  bring  the 

age  was  caufe  to  a  hearing ;  his  lordfliip,  on  bill  and  anfwer,  ordered  afi  the 

cerncT'  deeds. and  writings  to  be  brought  by  the  defendant,  the  devifee,  be- 

wbere'the  fore  the  mafter  J  and  that  the  p]aintiiF,'the  prefent  earl  might,  cither 

plainti£F  by  himfelf  or  agents,  have  the  infpe(^on  of  them ;  fo  that  if  any 

virtue  ofT  ^^^Z  J*^  flipped  the  conveyance,  or  if  the  entail  be  not  well  dockedy 

remainder  the  plaintift  may  have  the  benefit  thereof,    2  Wms's  Rep,  177* 

in  tail  ex-  Trin.  1723.  Earl  of  Suffolk  v.  Howard. 

pedtancon  ' 

an  eftate  tail,  and  was  heir  malt  of  thefamfyf  and  tbe  tlfindanti  vMre  beirs  generafy  and  fibers  of  tht 
tenant  in  tail,  •^  and  by  their  anfwer  fliewed,  that  their  brother  the  tennnt  m  tail  had  fuflfercd  a 
recovery,  and  declared  tbe  ufe  to  himfelf  in  fee,  referring  to  the  deed  in  their  cuftody,  Lord 
C.  Talbot  before  the  hearing,  ordered  the  defendants  to  leare  with  their  clerk  in  ccmrt^  the 
dftds  making  tbt  tenant  to  tbe  frttcipfy  and  declarhig  tbe  ufcs  of  tbe  re-overy,     %  Wms's  Rep.  l^%• 

in  an  addition  at  the  end  of  tbe  page,  dtes  about  l£u.  175c  Sir  Edward  Dcctifon  t»  FaningM 
and  al. 


♦[io6J 


2.  In  the  proofs  of  a  caule,  platntijfproved  a  deedj  and  the  deftn^ 
dant^  m  petition  to  the  Mafter  of  the  Rolls,  got  an  order  of  leave  t9 
injpe£i ;  hecaufe  the  depojition  of  the  witnefs  referring  to  tbe  deed^ 
made  the  fame  to  be  part  of  the  depojition^  But  to  difchaurge  the  (wder, 
it  was  moved  that  defendant  can  have  no  right  to  fee  the  fti^ngth 
of  plaintiiPs  caufe,  or  the  evidence  of  his  title  before  the  heixine; 
and  that  if  this  wer(^  to  be  granted,  fuch  motions  woutd  be  made 
every  day  j  fmce  it  would  be  every  one's  curiofity  to  try  tQ  pidi; 
holes  in  d>e  deed  or  fettlement,  by  which  he  is  difmherited  ^  aiia  no 
fuch  order  was  ever  made  in  the  like  cafe ;  and  Lord  Chancellor 
difcharged  the  order.  2  Wms's  Rep,  410%  Pafch,  17^7,  D^ver^ 
v,  Daver^. 


jFalfe  iluDgment, 


(A.)  Who  fli^ll  hpld  Pl?a  of  Falfc  Judgment, 


4 


fiefore  the  1 ,     52  H.  3.  20.  Stat.  Marlb.'^  N  A C  T  S  that  nonefrm  bencen 

T^^jlu  Pv  /gr/A  (except  our  lord  tbe  iingy) 

Jf  a7aKo''  JbaU  held  in  bis  court^  any  plea  offaljejudgrmnt  giyeti  in  the  ^ntrt  f 

|udgmeot  bt^ 


iTalfe  aumgment*  lojS 


bU  tdmis  1  firfuch  pUafpecialh  bikngetb  to  tbi  crotum  midigniif  rf>^  ^^ 

^  ^    ,    j^t    r*    ''         *      "*  9     ^  J    given  in  a 

9ur  krdtbi  ktng.  ^^^  baron, 

this  fliould  luve  been  rtdreJptA  In  the  com  Barm  •ftbe  lard  itext  above  him,  aod  fo  Upwards  of  Che 
lords  {Mnmoimt ;  which  both  was  an  occafion  of  long  ^delays,  and  the  king  had  alfo  many  times 
prejudice  thereby  ;  for  th^t  thofe  baie  cam ts  could  alTefs  no  fine  or  amerciament  to  the  king; 
which  is  to  be  underflood,  that  if  the  next  immediate  mefne  had  no  court  baron,  the  falfc  udg- 
ment  could  not  be  rodrefled  in  the  court  of  the  lord  next  above,  for  default  of  privity  ;  but  then 
the  falie  judgment  was  to  be  redreiTed  in  the  court  of  Common  Pleas,  or  before  the  juftices  tn 
eyre;  and  now  the  juftices  in  eyre  being  worn  out,  the  original ^rit  oi  falfe  judgment  is  retorn' 
j>k  cvjujuJiitiariiswQ&ris  apud  Weftm.  which  are  the  juflices  of  the  court  gf  Common  Pleas. 
V  IdOl  133,139* 


(B,)  Lies  in  whgt  Cafes  ;  and  where  Falfe  Judg-  [  1 07  ] 
mcnt,  and  where  a  Writ  of  Error,  or  other  Ac- 
tion ;  and  the  Difference. 

I.  TirRIT  of  fiJfe  judgment  lies*  nH  bifkre  execution  fued^  ♦  But\t 
^^    and  till  the  demandant  has  entred.     Br.  Faux  Judgment^  ^"  ^' 

pi.  6.  cites  M.  18  £.  3.  and  F.  N.  B. And  in  falfe  judgment  it  catefty  and 

was  held  a  good  plea,  that  the  plaintiff  himfelf  is  yet  feifed  of  the  Jenney^ 
ftanktcnement,  and  was  fo  the  day  of  the  writ  purchafed.     But  writ  ^^P^  '^  ^^^  ^ 
if  error  lies  aeainft  him  who  was  party  to  the  judgment,  whether  he  ^^y  cxmu- 
vas  tenant  <^the  franktenement  or  not*    Bn  Faux  Judgment,  pi.  tion  in  plea 
8.  cit€S  38  E.  3-  34.  •  ^  ^;  ?'' 

o  o    JT  Faux  Judg*. 

Menf,  pi.  19.  cites  8  E.  4. 19.— «*«But  ibid,  cites  J  F.  N«  ft.  contra.  Brook  makes  a  quxre  m 
fkaperfmt/f  hut  fiiy$y  it  feems  ail  one  ;  octierwife  it  is  in  attaint^  by  reafon  that  the  petit  jurors  ma/ 
dt?,butit  ieemstbat  the  fuitors  may  live.  Qusre.<— — >^  F.  N.B.  19  (A)  cites  M.  38  E.  3.  15. 
aod  8  £.4.19.  accordingly*  That  where  the  tenant  lofcs  his  land  by  falfe  judgment  in  a  wric 
of  right  ia  a  court  baron >  he  (hall  mi  hav^  a  writ  0/  falfe  judgmeht  iefore  the  demawLtnt  has  entred 

i3pon  himp  Sec 1  Orig.  in  (Sur)  but  ia  the  other  editions  of  Brook)  it  is  (Sans)  which  is  ac<. 

cording  t6  the  year  book,  per  Jenney. 

a*  Land  is  recovered  in  court  baron  by  plaint^  where  it  is  Franks  So  dcfen. ' 

tenement^  and  ought  to  have  been  by  writ.     Falfe  judgment  hes,  but  jf*"^  "'^ht 

001  ajfifr^  nor  trejpafs ;  for  it  is  not  v6id,  nor  coram  non  judicei  but  Br.  Trefs- 

crior.     Br.  Faux  Judgment,  pi.  1 1.  cites  22  Afl*.  64.  pafs,  pi. 

23u«  S.  d>. 

3.  kjheriff\xi  the  countjr  qua/hed  the  ejfoin  without  the  content  of  s.  P.  Br. 
theJuiioTi^  and  the  party  brought  a  bill  againft  him  in  the  Excbequery  Aaion  Sur 
ana  it  ^ell  lies,     c  or  falfe  judgment  does  not  lie',  becaufe  it  was  not  ^^  "f^'  P^ 
the  aQ  0/ the  fuitorsj  who  are  judges  there ;  and  the  effoin  was  caft  s.'c!  ^^ 

in  writ  at  taking  of  beafts :  and  fo  note  that  fuitors  are  in  th^coun- 
tjr,    Br.  Faux  Judgment,  pi.  18.  cites  26  AfT.  45. .  ^   -  ---^ 

4.  Note,  that  of  a  judgment  given  in  ancient  defnefne  of  lands  at  For  trrvr  or 
tmmon  law  a  writ  of  falfe  judgment  does  not  lie,  becaufe  it  is  coram  ""'^J?*:' 
jwn  judice-  F.  N.  B.  19  (D)  in  the  notes  there  (C)  cites  7  H.  4,  ^^^^fdl!!^^ 

28.  bt  .         »^  the  pa- 

.,     ''  rol  Oull  not 

W  removed ;  for  the  party  may  hare  writ  of  falfe  judgment.    Br.  Caufi6  i  Remotrar.  &c.  \i.  4. 

5-  It  is.£ud  that  in  falfe  judgment  the  parties  have  day  in  court y 
wA  in  a  writ  of  error  not.     And  \n  debt  before  the  iheritf*  in  the 

county 


yo7  iTaU^  3fuligment. 

CMtity  the  plaintiff  recovered  his  debt  and  damages,  and  tbe  de- 
fendant brought  a  writ  offalfe  judgment,  bj  which  the  record  was 
removed  by  recordare  out  of  the  county  into  bank ;  and  in  the  fame 
court  the  plaintiff  in  the  firft  a£Uon  may  pray  execution,  if  the  de- 
fendant Will  net  afftgn  his  errors ;  and  after  the  plaintiff  in  the  writ 
of  &Ife  judgment^  was  nonfuited.  Br*  Faux  Judgment,  pL  15.  cites 
20  H.  6.  15* 

6.  Of  error  in  court  of  piepowders  writ  of  error  lies,  and  not  writ 
of  falfe  judgment ;  which  proved  that  it  is  a  court  of  record  \  and 
this  per  Littleton,  quod  non  negatur.  Bn  Error,  pL  162.  cites 
6  £»  4.  3.  and  7  £•  4.  23. 

7.  Falfe  judgment  lies  upon  a  jufliciesy  and  admeafurement  ef 
fafture^  and  all  other  vicontiel  writs.    Br.  Faux  Judgment,  pi.  14. 
cites7  E.  4.  23. 

F.  N.  B.  8,  A  writ  of  felfe  judgment  docs  not  lie  of  error  in  ajjife  of  frefiy- 

*J»W-       ySrnv  but  a  writ  of  error;  for  affiffe  of  frefli-force  is  always  in 

court  orrecord,     Br.  Faux  Judgment,  pi.  22.  cites  the  regifter. 
9.  If  falfe  judgment  be  given  in  a  writ  of  right  chfey  the  party 

tenant  or  demandant  may  fue  a  writ  of  faue  judgment  thereupon. 

F.N.B.  12.  (A). 
r  108  1  10*  But  copyholders  of  land  in  ancient  demefne  at  the  will  of 
Br.  Faux  ^^  '^^^  ni\3&  fue  by  bill  in  the  lord's  court;  and  ihall  make  pro- 
Judgmenty  teftation  to  fue  there  in  the  nature  of  what  writ  he  will.  But 
pL  7.  cites  though  falfe  judgment  he  given,  he  Jhall  not  have  writ  of  falfe  ju^-- 
ll^if^t  ^'^^  ^  common  law,  F.  N;  B.  12.  (B),  Ibid.  18  (H). 

copyholder  IKould  have  fuch  writy^e  flioald  be  reftored  to  a  freehold  which  he  never  loft,  bm 
always  cootinaed  in  the  lord.  Bot  it  feems  the  recovery  is  void|  and  may  be  avoided  by  plea. 
F.  N.  B.  xa.  (B)  in  the  notes  there  (b). 

* 

II.  UponTalfe  judgment  given  in  courts^  holding  plea  by  pre- 
fcription  in  every  lum  in  debt  by  bills  before  them,  falfe  judgment 
will  not  lie,  but  a  writ  of  error  thereupon.  F.  N.  B.  18  (H). 
Bocitisfaid  12.  Where  falfe  judgment  is  given  upon  a  writ  of  jufticies  A'- 
marg.ihat  ^^^^  ""^^^  ^^  flierifF,  the  party  grieved  fhall  have  felfe  judgment, 
k  is  contra-  and  not  a  writ  of  error ;  although  the  judgment  be  of  debt,  or  tref- 
gj  if  the       pafs  over  die  fum  of  20  s.  F.  N.  B.  18  (H)« 

jvlti&es  be 

Timavtd  into  B.  R.  i^  <f  ^ow.— »Br.  Error,  pi.  20.  S.  P.  cites  34  H.  6.  48.  and  63.^ 

But  C9nniy  1 3.  A  writ  of  error  properly  liesj  where  falfe  judgment  is  given  in 

dred  a>urt  ^X  court,  which  is  a  court  of  record;  as  in  the  Common  Pleas,  or 
and  court  in  London,  or  other  city,  or  place  where  they  have  power  to  hold 
baron,  lee  plea  by  the  kings  charter,  or  by  prefcription,  in  any  fum  in  debt 
Smsofre-  ^'^  trelpafe  over  the  fum  of  40  s.  F.  N.  B.  ao.  (D). 

cord,  and  fo  a  writ  of  error  lies  not,  but  a  writ  of  falfe  judgment.  Co.  Litt.  x  1 7.  b.i— 4nd  though 
the  plea  is  held  with  or  without  writ,  it  is  all  one.    6.  Rep.  11.  b.  Jentleman's  cafe. 

See  Court         14.,  Jf  die  fleward  is  named  in  the  judgment,  it  makes  it  a  felfe 
Jcmic.        judgment.  Noy.  74.  in  cafe  of  Vaughan  v.  Paramore  cites  i 
naa'scafo.    £^«  5*  3^*  f^d  ^^  reafon  is  becaufe  he  is  not  judge  there.    Ibid« 
cites  6  Rep.  ii.  Jen^eman's  cafe. 

[  Sec  (D.)  pi  I.  J 

(C.)  Falfe 


ir^t  3ittt>0menCf  loS 


(C.)  Falfc  Judgment  tried  by  whom,  aOtid  how ; 
and  of  the  returning  the  Writ,  and  removing  the 
Record. 

t.    t  £.  3)4*  Siaf.  u  "pNACTS  that  wb^n  a  reesrdcometh  •tTponer- 

^  into  the  king's  court  by  writ  cffa^i  \l^^^ 
judpaM^  in  cafe  where  the  party  aUedgeth^  that  the  record  is  *  other"  falfc  judg- 
vnk  than,  the  comrt  doth  record  thefamc'^  the  f  averment  JhaU  he  r^-   mcni  sivca 
cnvei  of  the  good 
court  when 
countrf  hj       ^      ^ 
be  taken  by  the  ^^cTcountry.  "'  '  ^*^»  ^  * 

nensr,  the  defendant  in  cbe  falfe  judgment^  after  pleading  to  the  other  errors^  founds  a  further 
piea  upon  this  AatUte  thus^  (viz.  J  Et  juoii  in  prjemijf.  ill.  vutnif.fit  tji  variatie  inter  loquelam  prjeSA^ 
fafetiti  retime,  Ssf  loyut!.  inCur'  Cbitf  fri^etV  fstp.r  fin  judtciiim  praedicft'  realiter  rcddit*  fuit  alfmit  hot 
qaod  defied,  praed*  uiperios  pro  erroribas  aflfign'  faerutit  vel  eorum  aliquis  fuit  content*  in  U«> 
quda  prrd.  fuper  quo  judiciuiri  prxd.  in  Cur*  Com'  prasdi^'  reddit.  fuir,  prout  in  Cur'  lilc 
preteactu  brevis  de  faifojudiciopraed*  fuperius  retorn'  recordatur,  et  boc  pararus  eft  vertftcare 
«nde  petit  jttdiciumf  fi  curia  hie  ad  exanxinatiotiem  defed^'  prxdidV  procedere  velit  feu  debeaC,  ioc. 
Lot w.  957, 958.  HilL  13  W.  3.  Butterfield  v.  Sarton.-^— »Aad  refers  to  a  like  precedcac  ia 
Hcamc(495)  399. 

*  In  a  writ  of  faUis  judgment  oa  a  judgment  in  ancient  demefne  it  was  fatd  to  ly  i*  airxa  r^« 
Ivhere  it  (hould  be  rtimJ:\  now  by  this  there  is  no  record  made  or  removed  but  only  an  tjlrovf^ 
and  is  as  if  the  fuitors  had  brought  in  the  record  vfithouc  a  wt'it  to  'warrant  it*  F.  N.  B.  i8.  (G)  in 
the  notes  tiiere  (U).  Bid  in  wit  of  error  which  removes  a  record  if  it  be  abated^  iffuciaJtorit  ma^ 
be  awarded  upon  the  record  ftoJ  refidat  in  curing  he.  For  this  was  a  record  before  the  removal 
and  tbe  judices  of  C.  B.  may  carry  it  into  B.  R.  10  their  hands;  though  ocherwife  of  a  roll  of  a 
bale  court  which  is  j|  not  a  record.-— ^Br.  Faux  Judgment,  pi.  i.  ekes  4  H.  6.  Fitzh.  Faux  J^g- 
ment,  pL  1.'        Br«  Faux  Judgment^  pl«  i.  cites  3  H.  6.  26. 

f  That  is,  it  (hall  be  tried  by  thofe  who  were  then  prefent*  For  the  \^ard  averment,  in  this 
ptace,/^«/C>f  OH  aSw  uial  \  and  not  an  offer  to  juilify  the  tiling.  N.  JLutw.  303.  in  his  oddiiioos 
to  the  report  of  Biitterfield  v.  Sarton. 

X  If  they  oocnc,  and  by  other  of  the  country,  &c«  Cay's  Abr.  Stat.  tit«  Falfe  JudgaienC 

II  [109]- 

2.  If  the  Pnriff  returns  that  the  fuitors  wtU  not  record  le  parol  (or  -^''  that  are 
piea),  Tijicut  alias  diflringas  (hall  iffue  againft  all  the  fuitors.     And  [hcflil^iff' 
if  at  the  dzyfome  cS  the  fuitors  do  appear^  and  others  do  noty  the  tobcfuitor« 
court  here  fliaB  accept  the  record  by  the  hands  of  thofo  that  appear;  ^  the  cou^ 
for  perhaps^  at  the  diftringas  ficut  alias,  the  others  will  difavow  the  ^^^"''^ea 
record ;  but  their  iflues  {hall  be  faved,  and  the  diftringas  ficut  alias  the  juiig- 
Ihall  iflue  as  weU  againft  thofe  that  appear  as  againft  the  others.    And  men^  w-^*- 
by  Hill,  if  on  the  firft  writ  the  record  had  been  delivered  to  4  fuit-  S^^^J.rf^^ 
ors,  and  2  of  them  had  appeared,  and  the  of  her  2  made  default,  writ,  and 
the  record  had  been  (well)  accepted.     See  i  E.  3.  9.  26E.  3. 61.  notaiUhofe 
•  12  H.  4-  23.     And  an  idem^ies  fliall  be  given  to  thofe  thatap-  Jo^^^^l** 
pear,  acccx'ding  to  29  E.  3.  26.    For  it  maybe  that  at  the  other  day,  fuit  at  court, 
thofe  who  now  appear  may  make  default.     But  if  the  Iheriff  returns  by  thatr 
the  names,  of  thofe  who  refufe,the  diftringas  fliall  iflue  only  againft  "*^'iij^i 
them :  and  if  any  of  them  make  default,  the  record  fliall  not  be  re-  never  h^ 


IVO 


ceived  by  the  hands  of  thofe  that  appear,  but  their  iffues  fliaU  be  it  cenified 

ewho 
made 


J  tf,'  —       

iaved,  and  a  new  diftrjjigas  fliall  go  both  againft  them  and  tb^fe  who  ^^^^  "^^^ 


rcg  iTatft  JuUgmenf . 

'^oy.74.      ttmie  default    F.  N*  B.  18,  (E)  in  the  notes  there  (b)  cites  d 

Paramore.     •^"^*  ^*  ^"^' 

cites  F.  N.  B.  iS  (D)  and  J>.  26a.  »•  Br.  Faux  Judgment,  pi.  5.  cites  S.  C.       Zm 

(E)  pi.  I. 

3.  Note,  that  records  of  a  court  baron  (hall  be  cerdfied  hj  mU 
thefuitors  upon  a  writ  of  falfe  judgment,  and  not  by  fome  of  them  ; 
quaere,  how  this  (hall  be  taken.  ISrook  fays  it  feems,  by  all  thofe 
VihoJhuUhe  in  court  upon  the  fame  pUoyZnA  not  by  thofe  fuitors  who 
never  were  prefcnt  in  this  fuit.  Br.  Faux  Judgment,  pi,  16.  cites 
12  H.  4.  22.  and  31  £•  3.  Fitz.  Faux  Judgment  8. 

4.  Writs  of  falfe  judgment  ijfue  out  of  Chancery^  and  arq  direded 
to  county  and  hundred  courts^  &c.  and  are  returnable  oT^ly  in  C  B. 

L.  P.  R.  529. 


(C.  2)    The  Effca  thereof,  and  how  it  muft  be 

obeyed- 

I.  T  F  a  writ  of  falfe  judgment  be  dire£led  to  the  court  of  a  lord^ 
■*  they  cannot  proceed  after ;  and  if  the  krd  will  not  hold  court  /# 
allow  it  di/lringas  Jhall  ijjue  to  diftrain  him  to  hold  his  court;  for 
the  writ  muft  be  ferved  at  a  court.  Br.  F^ux  Judgment,  pi.  12. 
cites  6  H.  7.  15. 


(D)  In  what  Courts  and  at  what  Time,  and  to  whom 

Direftcd. 


I»  p*  ALSE  judgment  (hall  iflue/^  thefuitors  in  a  bafe  courts  and 
"    not  to  the  bailiff's ;    for  where  bailiffs  have  conu&nce  of 


Writ  of  falfe 

}u«Igment 

arawjltbe  pleas,  or  authority  to  hold  plea  by  prafcriptiony  it  is  a  court  of  record, 

friiTSfper  and  therefore  a  writ  of  error  lies  there,  and  not  of  falfe  judgment; 

dlrr  ^^itc  S^^  ^^^  diveriit  &  dubitat.  there  what  writ  (hall  lie  of  falte  judg- 

iatorTlduZ  nient  in  a  court  oi piepowders.    Br.  Faux  Judgment,  pi.  3.  cites  45 

betidum  «-       E,  3,  J, 

€ortC  lies 

againft  the  fuitors.    Br.  Faux  Judgment,  pi.  14.  cites  7  £.  4. 13* 

r  1 1 0  1       2.  If  a  writ  of  falfc  judgment  be  brought  againft  the  fteward  and 
.  the  fuitors,  the  writ  (hall  abate  becaufe  the  fteward  is  named.    Per 

Vavifor  Arg.  it  feems  it  is  intended,  where  the  writ  is  dire£led  to  tbt 
Jieward  and  fuitors,     Br.  Faux  Judgment,  pi.  20.  cites  i  E.  5.  3. 

3.  A  man  (hall  not  have  a  writ  of  &lfe  judgment,  but  in  the 
court  where  there  are  fuitors  \  for  if  there  be  no  (uitors,  the  record 
cannot  be  certified  by  them.    F.  N.  B,  i8.  (H), 


[See  (B.)] 


(£)  Fleadii^ 


StA^t  Jiunmtnu  no 


(E)  Pleading,  and  Errors  in  Falfc  Judgment. 

J.  T  N  falfe  judgment  it  was  affigned  for  error,  becaufe  in  the  pre-- 
^  cept  ofjummonsy  Uc.  thefe  words,  coram  tali^  &c.  were  want" 
ini ;  and  becauie  it  appeared  by  the  record  that  be  had  appeared 
i^ore  Judgment  J  therefore  he  has  affirmed  the  fummons ;  and  where 
a  man  is  effiigned,  he  (hall  not  fay  after,  that  he  was  not  fummoned^ 
per  Wyche.  and  after  die  juagment  was  affirmed  Br.  Faux 
Judgment,  pi.  4.  cites  46  £.  3.  30* 

2«  Ettot  upon  falfe  judgment  given  in  D.  upon  a  writ  of  rights 
it  is  (aid  that  the  beirjhall  be  warned  as  well  as  the  tertenant ;  and 
it  is  fsud  there,  that  the  plea  of  the  tenant  Jhall  be  taken j  and  not  of 
the  heir:  but  this  feems  to  be  in  falfe  judgment,  and  not  in  error* 
Br.  Error,  pi.  42.  cites  8  H.  4.  i8. 


3.  Falfe  judgment  upon  ajufiicies  direSiedto  the  Jheriff of  J},  viz.  Br.  Faux 
.  B.  and  the  under  Jherif,  viz.  N.  T.  held  the  county.^  and  gave  the  ^"f^^""^^ 
judtment  of  the  {wta  of  1000/.  contained  in  thejufticiesj  and  the  ^'^'  * 


J 


defendant  brought  writ  of  falfe  judgment,  and  affigned  it  for  error ; 
and  that  they  made  the  record  that  the  plea  was  held  before  y.  B, 
named  in  the  jufticies,  where  in  faSl  he  was  ahfent\  quod  nbta. 
but  the  plaintiff  was  nonfuited,  and  fo  no  determination ;  but  it 
items  to  be  error  :  for  by  the  writ  of  felfc  judgment  the  (her iff  is 
commiffioner ;  and  commifEoner,  nor  judge  cannot  make  a  deputy ; 
and  fee  here,  that  he  ihall  falfify  the  roll ;  but  it  feems  that  he  {hall  . 
not  fay  fo,  if  it  was  in  a  court  of  record.  Br.  Error,  pi.  78.  cites 
21  H.  6.  43. 

4  Falfe  judgment  upon  a  recovery  in  a  writ  of  right  in  a  court- 
baron,  the  ^Ife  judgment  was  affigned,  for  that  the  roll  was,  placlta 
cnamfenefcalhy  pfiatoribusj  Sec.  where  the  fleward  is  no  judge, 
but  the  fuitors  ;  and  therefore  error,  per  Chock  and  Littleton.  Br. 
Faux  Judgment,  pi.  13.  cites  6  E.  4.  3. 

5.  Note  by  Fitzh.  for  clear  law,  that  in  a  writ  of  fiilfe  judgment,  «0ri5r.(Ac- 
i»  nuHo  efl  erratum^  is  no  plea ;  for  they,  (hall  join  ifTue  upon  fome  cord.)butin 
matter  in fa^  certainly  alledged  by  the  partyy  2nd  fhall  be  tried  per  ^'^tlo^nslt**' 
paisi  for  it  is  not  a  'record,  contra  in  error.   Br.  Faux  Judgment,  (Rccordj. 
pi.  17.  cites  M.  23  H.  8. 

6.  In  falfe  judgment,  if  the  plaintiff  affign  the  errors,  he  (hall  Dal.  7^.  pi. 
not  fay  in  hoc  erratum  ejl^  but  he  (hall  fay  unde  queritur  diverfimodo  ^\\^[u' 
fibifaljumiudiciumfanumfuiffey  judicium^  viz,  in  hoCy  ^c.  Note  the  after addi* 
diveruty  between  error  and  falfe  judgment  in  this  point.      And  tjons,  viz. 
note,  that  upon  the  writ  of  falfe  judgment,  the  (herifFreturned,  quod  *  ^^^^^ 
acceptisfecum  4.  legalibus  militibus  £com'fuo  accefjity  £fff.   ^  recor^  *^ 

dum  illud  habeo  coramy  CsTr.  fubjigillo  meo  (^  JigiUis  pradi^orum  ♦ 
militunsy  and  held  the  return  not  good ;  and  that  the  record  was  not 
removed  by  it.  For  the  return  (hould  be  fub  fgillis  f  ex  his  qui 
recordo  illo  interfuerunty  and  not  of  4  knights.  ^  And  for  this  caufe 
the  Court  could  not  proceed.     Trin.  6  EHz.  Mo.  73.  pi.  198. 

7.  A  writ  of  falfe  judgment  was  brought  ia  the  Common  Pleas  of 
a  falfe  judgment  given  in  the  -court  of  ancient  demefhe,  in  a  writ  of 

Vot.XIII.  K  right- 


right-dofe  profecutad  there  in  die  nature  of  a  wtit  of  aiel*,  one  of 
^  the  plaintiflis,  who  had  before  appeared,  was  nonfuit  and  fevered,  and 

the  other  fuitors  wbiJd  not  fend  the  record  to  the  iherifF;  where- 
upon a  diftringas  ifTued  againil  them  ;  upon  which  they  brought  the 
irecord  into  court,  and  Acre  aiBened  many  errors  m  the  record  of 
the  judgment.  I.  Becaufe  in  the  ftile  of  the  court  no  mention  i» 
made  before  what  judges,  2.  There  is  no  officer  named  in  the  award 
er  return  ofthefummons.  3.  No  day  prefixed  to  the  tenant  in  the  (uoi- 
monSy  but  ad  praxim,  curiam.  4.  i^voldX  made  attorniv  within  agt* 
5.  No  warrant  of  attorney  entered  for  the  plaint^,  6.  A^^  ncnnes 
rf  the  fummoners  returned,  7.  Tenant  within  age,  and  in  by  di- 
fcent  oufted  of  age,  8.  Refilfal  to  receive  demurrer.  And  upon  noii- 
fum  inform'  the  court  proceeded  to  the  examination  of  errors,  and 
reverfed  the  judgment ;  and  awarded  that  he  fhould  be  reftorcd  to 
'  all  which  he  had  loft  by  rcafon  of  the  judgment  afore£dd ;  but  no 
cofts  or  damages  \  and  the  fuitors  were  amerced  to  7  /•  1  Vin,  9 
Eliz.  D.  262.  i).  pi.  ?2,  33.  Anon. 

8.  The  writ  was  defedive  as  it  feems,  becaofe  it  was  recordari 
facias  loquel.  qua  ejl  in  eadem  curia  ^  v^ereas  it  fliould  be  fiiit, 
Mich.  9  and  10  Eliz.  D.  268.  pi.  17.  Herfordv.  Winde, 
f^hT^-^r^  9.  Exceptions  were  taken  to  a  writ  of  felfe  judgment  in  a  court 
^f^iiiit^  of  ancient  demefne,  becaufe  the  writ  was  ajfumptis  tecum  quatmsr 
Jegmhum  ho*  msUtibus  dc  conutatu  tuo^  tiff,  and  in  the  eiid,^/r  4  legates  bimumT 
utinumejuf-  ejufdem  ciiria.  But  difallowcd,  for  it  is  the  form  of  the  regifler. 
tlZV    Mich.  22  &  23  EHz.  D.  373.  pi.  13. 

Ihouki  btfubjiglllo  Un^^ per  4  hgalei  lomines  tjujiUm  curicc^ZiC^  and  alfo  in  the  end  of  the  wri^ 
before  the  tfefte,  it  wanted  the  words  *  df  aimd  breve  ;  and  the  defendant  rcfoiing  to  confent  to  ctfe- 
aroending  the  writ,  the  court  doubted  what  to  do.  Trin.4  and  5  P.  and  M.  D.  164.  pU  ^%*  an4 
cites  4  H.  6.  4.  that  where  the  writ  wants  fubftance,  the  plaintiif  may  have  another  writ  out  of 
chancery,  to  the  juflices  of  C.  B*  reciting  the  matter  and  commanding  them  Co  pi'oceed  to  difcufs 
the  errors  contained  in  the  record,  tjuod  penes  eos  refidet,  Nota  bene. 
*  D.  z68.  in  cafe  of  Herford  v«  Winde. 

10.  If  a  judgment  in  an  inferior  court  is  erroneous,  no  advantage 
JhaU  be  taken  of  it  upon  pleading,  but  by  writ  of  falfe  judgment  \  and 
the  judgment  (hall'  be  intended  good  till  it  be  avoided.  Hill.  24 
and  25  Car.  2.  B.  R.  2  Lev.  81,  82.  Doe  v.  Parmiter, 

11.  An  aSion  was  brought  in  the  court  of  Lcicefter,  for  an  in- 
artificial cutting  of  the  plam'tilTs  few.  The  defendant  demurred. 
Plaintiff  joined.  And  upon  the  demurrer  day  was  given  ad  proximam 
curiam  without  mention  of  any  day  certain ;  and  this  was  held  to  be 
incurable.  But  then  it  was  moved  that  it  appears  to  he  a  court  of 
record^  and  then  a  writ  of  error  lies^  and  not  a  writ  of  falfe  judgment, 
if  there  had  been  a  compleat  judgment  which  there  was  not,  there 
being  only  a  writ  of  inquiry  of  damages  awarded,  and  fo  nothing 
further  was  done.  R4ich.  3.  Jac.  2.  C.  B.  Lutw.  951  to  954. 
Buflard  v.  Bull. 

12.  An  infant  brought  trefpafs  in  an  inferior  court  for  taking  of 
a  cow,  and  after  a  verdict  and  judgment  for  the "  plaintiff,  it  was 
afligncd  for  error.  l.  That  tn  the  venire  facias  the  word  fcirey  &c. 
was  inserted  injlcad  offciriy  Sec,  2.  l^hat  the  plaintiff  in  the  infe- 
rior court,  did  not  declare  ly  his  proJuin  afny.     3.  Becaufe  it  is 


feid  in  the  record^  that  the  jury  eU£f.  tridt.  W  jurat,  fuirunt  per  Cur^ 
where  the  jury  is  to  be  tried  by  triors,  and  for  theie  reafons  judg- 
tncnt  was  reverfed.  Lutw.  954*  to  957.  3  &  4  Jac.  2«  WiUon  y. 
LeathaL 

[See  (B).— H&Tor*    [(J.  c)— K.  c)  &c.] See  more  in  Town- 

fend's  Tables  153*  and  Cornwall's  Tables  173, 175.] 


till 


(F)  How  the  Judgment  fhall  be*  [112] 

!•  iN  a  writ  of  faMe  judgment,  if  the  judgment  be  reverfed,  die 
^  ftiitoiS  are  amerced  j   and  the  court  fliall  give  the  former 
judgment  which  thefuiton  ought  ic  have  given.     F.  N.  B.  l8,  (A.) 
anotediere^ 

2.  In  a  writ  of  rtght-clofe^  if  die  writ  ^the  demandant  be  abatidy  J{^'^  ''• 
whereupon  he  brings  falfe  judgment  in  u  5.  and  there  the  judg-  laiieditfon* 
ment  is  reverfed^  and  the  writ  awarded  good  5  then  he  (haH  hdd  fays,  that  it 
I^ca  in.C.  B.  zndz  judicial  writ  fiall  iffue/rom  the  Common  Pleas^  in  ^"  ^^^^ 
nature  xsX proteftation  made  in  the  firff  writ ;  and  if  the  proteftation  fy,^u[cafe©£ 
were  in  nature  of  affife  of  mortdanceftor^  the  juftices  fliall  direft  a  Philips 
wrk  unto  the  /herijfto  fummon  the  jurors  to  come  out  of  ancient  de-  Y*  Jl^f  ^* 
nujke  thither j  and  all  the  matter  fliall  be  tried  and  determined  tn  C.  w.  3.B.R. 
B,     And  although  the  judgment  be  given  of  the  land  in  C.  B.  yet  byHoit,and 
the  land  fliaH  ht  amiient  demefne.    -Quod  Vide  &!•  3  E.  3.  in  dt  theopinioa 
Faux  Judgment,  F-  N.  B.  10.  (D.)  cites  4  Inft.  270.   '  dc§id'^^ 

3.  STenant  in  tail  levied  a  fine  (f  land,  which  was  ancient  demefne^  cauie  noj 
wid)  proclamations  (  a yirOT«3fe«  was. brought  of  the  land  withiji  the  JJ^*^'^^**^ 
court  of  ancient  demefne,  and  the  defendant  pleaded  the  fine  in  bar  1^}^ 

of  the  eftate  tail  by  the  cuftom,  and  judgment  was  given  there  ac- 
cordingly. Whereupon  a  writ  of  talfe  judgment  was  brought  in 
the  Common  Pleas,  and  it  was  a  queftion  in  that  cafe,  if  the  aver- 
ring of  the  cuftom  for  barring  of  the  eftate  tail  there  was  good 
againft  the  ftatute  de  donis  condittonalibus^  whrcfa  was  made  within 
time  tS  memorv,  Ld.  Dyer  makes  a  nota,  that  if  the  judgment 
flwuW  be  reverfed  for  that  error  }'et  the  judgment  given  here  can  be 
no  other,  but  that  the  party  fliall  not  havejudgnfient  to  recover  feifin 
^  die  land  which  is  ancient  demefne,  but  only  that  he  Jhall  be  ♦  r^-  *^«^«  (*)• 
^ored  to  his  a^iony^&ec^  which  will  be  adjudged  there  accordii^  to  ^  *  ** 
their  cuftom,  Mich.  22  and  23  Eliz,  D.  373.  a,  b.  pi,  13.  —*  cites 
37-  Aff.  4. 
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(G)  Execati«a 
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(G)  Execution  awarded  where,  and  how.     And  of 

Scire  Facias. 

I.  T  T  was  fhewn  to  Thirning,  that  a  man  had  recovered  land  in 
^  ancient  demefne^  and  before  that  execution  fued,  he,  who  lofty 
brought  a  writ  of  falfe  judgment,  fo  that  the  record  is  in  C,  B,  and 
the  plaintiff  does  not  purfue  itj  and  the  demandant  cannot  now  have 
execution  in  ancient  denujhe.  And  Thirning  faid,  he  mayfue  execu-^ 
tion  as  well  by  fc ire  facias  as  upon  a  writ  of  error  in  B.  R.  For 
when  the  record  is  there,  they  will  award  execution.  Br.  Faux 
Judgment,  pi.  6.  cites  12  H.  4.  23. 

'2.  It  was  agreed  that  if  the  plaintiff  upon  fcire  facias  ad  affignani, 
[audiend*]  errores  appears j  the  court  Jhall  proceed  to  the  examination 
ef  errors ;  but  if  be  makes  default^  the  defendant  Jhall  have  execution  ; 
for  the  court  is  not  bound  to  exanune  the  errors^  though  they  are  ap-^^ 
parent^  unlefs  at  the  aiHgnment  of  the  party }  and  that  a  man  can- 
not be  nonfuited  in  a  writ  of  error ;  for  he  has  not  day  in  court ; 
contrary  in  a  writ  of  falfe  judgment  j  but  in  the  fci.  fau  upon  writ 
of  error,  he  may  be  nonfuited ;  quod  non  negatur.  Nevertheleis.it 
is  not  exprefly  ruled.    Br.  Error,  pi.  11.  cites  20  H.  6.  i8. 

3.  The  original  is  determined  by  the  nonjuit  of  the  plaintiff  in 
•  £dfe  judgment,  per  Afcougb  ;  and  therefore,  per  Pafton,  execution 
(hall  be  awarded  in  bank  prefently  s  and  fo  fee  that  the  record  (hall 
r  1 1  ^  1  not  be  remanded  into  the  countrv,  but  execution  ihall  be  made  in 
bank.     Br.  Faux  Judgment,  pi.  15.  cites  20  H.  6.  18. 
/  4.  In  falfe  judgment  J.  T.  recovered  againft  R.  S.  in  a  jufticies 

direded  to  the  iherifFof  D.  1000/.  which  recovery  was  removed  into 
C  B,  at  the  fuit  of  the  defendant,  by  writ  of  falfe  judgment  return- 
able 15  Hill.  21  H.  6.  at  which  day  7.  7*.  aj^aredy  and  R.  S.  tsMS 
nonfuited ;  by  which  y.  Tl  brought  fcire  facias  to  have  execution^  re- 
rurnable  15  Pafch.  and  the  parties  appeared^  and  the  pkuntifF  [in  the 
court  below]  prayed  execution.  Yelverton  obje£t^  to  it,  and  faid 
he  could  not  have  execution ;  andjhewed  a  writ  of  falfe  judgment^ 
quoa  coram  vobis  rejidet  returnable  1 5  Johis.  and  prayed  procefs  againft 
J.  T.  and  tendered  furety  to  fue  with  efFeS,  andajjigned  error  that 
the  jufticies  was  dire£^ed  to  the  high  fherifF,  and  the  under  (heriff 
held  the  county  and  the  plea  between  the  parties,  and  the  record 
was  entered  as  before  the  high  iherifF,  where  in  foSt  it  was  before 
the  under  (heriff,  and  fo  the  judgment  coram  non  judice  \  and  be- 
caufe  both  parties  appeared *it  was  held  in  vain  to  award  any  procefs 
againft  the  faid  J.  T.  upon  which  y,  T.faid  that  the  faid  "j.  S.  was 
otherwife  nonfuited  in  another  writ  of  falfe  judgment^  therefore  judg- 
ment (1  aftio.  Per  Pafton  J.  if  a  record  he  removed  out  ^this  cyurt 
of  C.  B.  into  jB.  R.  by  writ  oferror^  and  fcire  facias  is  brought  againjl 
the  party^  and  after  the  plaintiff  in  the  fcire  facias  is  nonfuited^  and  the. 
other  brings  fcire  facias  to  have  execution  ;  and  the  other  Jhews  writ  of 
error  J  quod  penes  iUos  rejidet.^  andaffigns  errors  \  yet  the  other  ought 
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to  have  execution  without  anfwering  to  the  errors.     Br,  Faux 
Judgment,  pi.  q.  cites  21  H.  6.  34. 

5.  But  if  he  will  firft  fue  a  writ  of  er'ror^  and  pray  fcirc  facias 

againft  the  party,  and  after  is  nonfuiteo ;  there,  if  the  other  fues  fcirc 

&cias  to  execute,  the  party,  who  was  nonfuited  (hall  have  a  writ 

of  error,  quod  coram  vobis  refidet^  and  aifign  his  error,  contra  in  the 

fcire  facias ;  per  Pafton.  J.   Ibid. 

6.  Jnd  fo  there  feems  a  divcrjity  when  he  fues  fcire  facias  and  is 
nonfuitedj^ndwhcrthepraysfctrefaciaf  and  aces  not  fue  it  out  i  and 
therefore,  if  in  the  firft  writ  of  faUe  judgment  no  procefs  was  fued, 
then  it  is  ut  fupra.    Ibid. 

7.  Jnd  fo  it  feems  that  nonfuit  afier  appearance  and  procefs  fued  Br.yonMt. 
is  peremptorfy  and  e  contra  before  appearance ;  for  if  he  does  not  fue  pi-  a6-  cites 
out  procefs  upon  it,  then  it  cannot  be  ♦  after  appearance,  ibid.  TCr^Pa^X 

bot  Br.  makes  a  quaere  as  to  this  in  falfe  judgment.-**  Orig.  [Prife]  but  it  feems  it  fligul4  be 
[Puis.] 

8.  And  fo  it  appears  by  this  cafe,  that  if  the  record  comes  into  a 
emre  high  courts  and  execution  is  awarded  there^  the  record  Jhall  not 
be  remanded.    Ibid. 

9.  If  a  writ  of  £dfe  judgment  be  brought  in  C.  B.  of  a  judgment 
given  in  an  inferior  court,  by  which  the  record  came  into  the 
bank  \  yet  this  is  not  of  record  to  have  execution,  nor  otherwife  ; 
but  whether  the  judges  affirm  or  difaffirm  the  record^  fo  that  they  med- 
dle therewith,  then  it  is  of  records  and  then  execution  lies^  or  a  writ 
of  erroTy  and  not  before,  per  Prifot.  Br.  Faux  Judgment,  pi.  lO. 
cites  39  H.  6.  5. 

10.  When  ^Q  firft  judgment  is  reverfed  by  writ  of  falfe  judg-  ^r.  Exccu- 
mcnt,  the  plaintiff  in  the  writ  of  falfe  judgment  may  have  a  writ  pi  J'lT^'citee 
fcire  facias  in  bank  againft  the  party  to  have  execution  in  the  writ  s.  C. 

of  falfe  judgment.     Br.  Faux  Judgment,  pi.  19,  cites  8  E.  4.  19. 

II-  Writ  of  falfe  judgment  was  brought  of  ajudgmcnt  given  in 
the  county  court  upon  a  plaint  there  affirmed  in  an  a6):ion  upon  the 
cafe  for  an  aiTumpiit  to  the  damage  of  39^.  and  cofts  to  10  j.  And 
to  delay  execution  of  the  cofts  and  damages  the  writ  was  brought. 
And  the  record  ^yas  removed,  and  the  writ  fcrved,  and  the  plaintiff 
was  nonfuited;  upon  which  the  defendant  prayed  2i  fcire  facias 
againft  th^  plaintiff  to  have  execution.  And  by  good  advitement 
the  writ  was  granted 'y  for  otherwife  he  (hall  not  have  any  judicial  £  II4  j 
writ  to  have  execution.  For  the  record  flmll  not  he  remanded  into 
another  county,  &c.  Mich.  15  &  16  Eliz.  D.  329.  a.  b.  pi.  14. 

IZ.  See  the  like  point,  20  and  21  H.  6.  But  there  wds  a  new 
fvrit  of  falfe  judgment  diredied  to  the  juftices  of  C.  B.  quod  coran$ 
vobis  reftdet;  and  error  thereupon  afligned,  in  order  t6  prevent  ex- 
ecution in  ^e  fcire  facias  y  et  curia  advifare  vult,  ice.    D.  329.  b. 
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(A)  jraUe  fLum, 
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A  L  S  E  Latin  does  not  overthrow  indUimentSy  if  by  9iiy  in-' 
tendment  the  indi6hnent  can  be  made  good.     Cro.  £•  io8« 
Mich.  30  and  31  £liz.  B,  R.  Bricket  and  al.— rMich.  a.  Jac.  B.  R. 
5  Rep.  121.  b.  Long's  cafe,  S.  P. 
•if Rep. 3.       2.  Falfe Latin  (hall  not  Atiktoj * diid$  nor_pIfaJings^thonigh  it 

jic"in  Au.  ^'^^^  ^^^  t  ^'''^^-     ^^'-  3^^*  -^^-  "^  ^^^^  ^  ^^^'^^  ^'  ^«'^^* 

ditor  Carie'tcafc— — S.  P.  by  Coke,  Trin.  xi  Jac.  z  Buls.  241.  in  cafe  of  Mariham  ▼.  Jollf.— - 
"l  And  that  >$  only  oripnal 'writs  ;  but  /W/Vm/ writs,  or^fw^ylhail  doc  be  impeached  for  (alfe  I«atint 
5  Rep.  12 1.  Long's  ca{'e.-«-4  Mod.  160.  4  and  5  W.  and  M.  B.  $..  in  cafe  of  Bennet  ▼.  Pre£bH« 
•i*>««>io  Rep.  133.  a.  Mich,  xi  Jac.  B.  R.  Ofborn's  cafe. 

3.  In  debt  on  a  bond,  if  the  obligation  be  &Iie  Latin,  the  declarch 
iion  ought  to  be  good  Latin ;  as  if  the  obligation  be  wiginti,  the  decla- 
ration ought  to  be  viginti  \  and  then  the  court  is  to  conilrue  if  it 
t>e  a  variance,  a  Show.  155.  Hill.  32  and  33^  Car.  2.  B.  R. 
Anon. 

4.  Falfe  Latin  does  not  abate  an  appeal.  ±  and  5  W.  and  M« 
B.  K.  I  Salk.  328.  Bennet  v.  Prefton.— 4  Mod.  159.  S.  C. 

5.  Falfe  Latin  was  held  to  be  cured  by  a  yerdiif.  8  Mod.  380. 
Trin.  1 1  Geo.  Cambridge  v.  Lea, 

[  See  4  Geo.  4. 26.  at  tit  Latin.  Inf.  } 


(A)  jFalfe  £)at|), 

I.  fTplLL  the  ftatute  3  and  11  H.  7.  which  gives  power  ts^ 
Jl^     examine  and  punifli  perjuries  in  the  Star  Chamber,  there 
•was  not  any  punijhmeni  for  any  falfe  oath  of  any  witncfs  at  common 
law;  and  now  there  is  a  form  of  puniihment  provided  for  perjuries 
by  the  5  Eliz.  yet  before  the  ftatut^  3  H.  7.  the  king's  counfel 
ufc'd  to  alTemble  and  puni(h  fvich  perjuries  at  their  difcretion ;  and 
there  was  no  puniihment  for  perjury  at  conunon  law  but  in  cafe  of 
attaint;  as  appears  D.  272.     But  in  the fpiritualcoui^y pro htfionc 
fidei,  they  ufe  to  punifli  them.     Cro.  £•  520.  Mich.  38  and  39 
Eliz.  C.  B.  Damport  v.  Simpfon. 

2.  Ifone  makes  a  falfe  oath,  the  party  is  puni{ha)}le  for  it  by  an 
aSfion  on  the  cafe^  if  it  be  not  perjury  for  which  he  niay  be  indited ; 
there  is  a  difference  between  a  falfe  oath  and  perjury  j  for  one  is 
judicial  the  other  is  extrajudicial.     And  the  law  inflidb  greater 
puniflimerit  for  a  falfe  oath  made  in  a  court  of  juftice  than  elfewhcre, 
becaufe  of  the  prcfervation  of  juftice.   Per  Roll.  Ch.  J.  Trin.  1652. 
Sti.  337.  in  cafe  of  Howell  v.  Gwinn.  .....*. 

3.  At 


%  At  the  cmonon  law  qsk  may  be  indicted  for  a  falfe  oajth  in  an 
^^iiwiu    Per  RalL  Ch.  J.  Trm.  1652.  Sri.  374.  Kiog  v.  Troes. 

[  Sec  i^ePiisrf .  ] 
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(A)  The  Effedt  thereof,  and  how  Difcountenanced 
and  Puniihed  in  Law  and  Equity. 

!•  T  N  precipe  quod  reddat  agmnft  two,  if  the  one  comes  and  takes 
X  the  entire  tenancy  upon  him,  upon  which  they  are  at  iffue,  and 
It  IS  found  againft  the  tenant,  by  hiis  he  fhail  lofe  his  moiety ;  for  it 
is  found  againft  the  tenant  for  bis  part,  becaufe  it  is  tried  per  pals 
upn  iffue  ;  contrary  of  plea  to  the  writ  by  demurrer.  Note  the; 
pifference.     Br.  Peremptory,  pi.  73.  citiss  8  E.  3.  17, 

2.  Plaintiff,  in  a  "fuit  in  chancery  againft  an  executor,  fliall  have 
^e  fame  advantage  thereof,  as  if  the  &me  plea  were  found  falfe  by 
verdict  at  law  j  and  ihali  have  all  tk^fame  confequences  here  as  fol^ 
low  on  a  £sLlfe  plea  at  law  to  all  intents.  Mich,  26  Car.  2.  2 
Chan.  Cafes.  20i.  Parker  v.  Dee. 


iraWf^tng  laetotjeftetf. 


(A)     At  Comnnion  Law^ 

I,  A  T  common  law,  if  one  had  fuffered  a  recovery  in  any 
[\^  real  a<3ion  againft.  him  by  default,  (if  he  yi2&lawfullf 
fummmei and  no  error  was  in  the  proceeding,)  he  had  not  (the  cafe 
of  an  infant  only  excepted,  for  the  tendernefs  of  his  age  and  defcA  of 
intelligjeace,)  any  remedy  but  by  writ  of  right.  And  this  was  the 
reafon  that  tenant  in  tail,  tenant  by  the  curtcfy,  tenant  in  dower,  or 
for  life,  after  a  recovery  by  default,  had  no  remedy  till  the  ftatute 
of  ^.  2.  cap.  4.  gave  them  a  writ  of  quod  ei  deforceat.  Nota  per 
Coke.  6  Rep.  8-  b.  in  Ferrer's  cafe. 

2.  Where  lejfe  for  Ufa  was  remaiftder  in  fee,  if  a  Jiranger  had 
Ticoverul  againft  tb§  tenant  for  life  before  die  ftatute  of  Weft.  2. 
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he  was  barred  j  and  if  it  were  hy  feint  aSfUrij  and  after  the  tenant 
for  life  diedy  he  in  remainder  was  barred ;  becaufe  be  never  ha^ 
poflTeifion  of  the  land  to  maintain  an  a£^ion.  But  if\it  in  reverjum 
had  entered  upon  tenant  for  lifej  and  diffeiftd  him,  and  after  the  te« 
nant  for  life  had  re-entered  upon  him  and  died,  he  in  renuunder 
might  have  had  a  writ  of  right  againft  him  who  recovered ;  becaufe 
the  mife  was  joined  upon  the  meer  right  of  the  thing  which  was  ui 
demand,  which  of  them  had  meer  right,  viz.  the  demandant,  or  the 
tenant,  and  not  whether  he  has  right  to  the  poflfeffion  upon  that 
which  was  defeated  bjr  the  entry  of  the  tenant  for  life ;  for  if  he 
could  have  gotten  pofleffion  to  convey  an  adion  unto  him,  although 
fhe  pofleffion  afterwards  did  fail  him,  yet  in  trial  his  right  did  not 
fail  him ;  but  it  iball  be  found  that  his  right  is  eigne^  but  a  right 
without  a  pojfejfton  gives  no  aAion.  But  yet  at  common  law,  k 
was  faid,  he  was  not  without  a  remedy  before  the  ftatute ;  becaitfe 
he  might  have  had  a  fomudon  in  remainder^  though  he  never  had 
any  pofleffion  by  a  recovery  in  a  mortdanceftor ;  and,  it  was  (aid, 
that  if  tenant  for  life  upon  a  recovery  had  againft  him,  had  died  be- 
fore execution,  he  in  remainder  mignt  falfify  the  recovery  in  a  fcire 
ficias.  Hughes's  Abr.  916.  pi.  11.  cites  12  £.  4.  2i.— [But  I  do 
not  find  it  there.] 

3.  If  tenant  for  life^  where  the  remainder  was  over  in  fee^  had 
fufrered  a  recovery,  he  in  remainder  was  without  remedy  at  common 
law.  And  the  reafon  of  the  JiriStnefs  of  the  common  lawy  was  to 
prevent  multiplicity  of  fuits,  trials,  recoveries  and  judgments,  ia 
one  and  the  fame  cafe.  .  6  Rep.  8.  b.  in  a  nojta.  of  the  reporter's. 
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(B)  Falfifylng.     What  Things  may  be  Falfifycd  ^ 

in  what  Cafes^  aiid  how. 

I .  jpRJE  CIP  E  quod  reddat  againjl  two^  who  made  default^  and 
■*  at  the  gra/td  cape  they  appeared  and  waged  their  law  of  mm 
fummcns^  and  at  the  day  one  came  and  the  other  not  \  there  if  the  de» 
Ttiandant  recovers  the  moiety  where  the  other  is  tenant  of  the  whole 
and  is  onjicd^  he  fhall  have  affife ;  per  Stpne.  Quaere;  for  he 
might  have  taken  the  whole  tenancy  abfique  hoc  that  the  other  had 
any  thing,  and  have  waged  his  law,  &c.  Br.  Affife,  pi.  47O-  cites 
6  £.  3.  and  Fitzh.  Saver  Defalt,  67. 

2.  In  formedon  the  tenant  vouched oncy  who  came^  and  joined  ifl[ue 

with  the  demandant,  and  a  venire  facias  iffued  \  and  before  the  day 

of  return  the  vouchee  diedy  and  [fo]  did  not  come  at  the  day;  by 

which  petite  cape  iffued^  and  fo  the  demandant  recofuered  by  default ; 

this  judgment  maybe  reverfed  by  a^ion  oi  difceit 'y  per  Cur.  but 

not  by  ajftje\  and  therefore  fee  that  the  judgment  is  voidable,  but 

not  void.     Br.  Affife,  pi.  139.  cites  8  Alf.  32. 

^W.!1*im"       3'  ^"  ^^^*^  *^^  ^^^  recovers  by  verdiSf^  and  before  judgment  the 

^^capl'^d  ^^^^^^  g^^^  a  r  chafe  of  the  plaintiff^  he  cannot  plead  it;  but  if  he 

7tlu  r«-      be  ou/iedy  he  fh  11  have  affife,  per  Tanks,  to  which  there  was  po  ai^ 

^wccN  the  rxji  fria  and  tb:  d.ty  in  bank,  aaU  recovers,  aiid  enters :  the  teaamt  who  lolk  (hall  tore 


iFalfifglng  IRecottetietf  *  1 1 6 


•fijf  by  the  rtltaSe,  per  Townfend.    Br,  Affife,  pi.  37S.  cites  5  H.  7. 40^— ««S.  P«  abi4.  pK  4o4« 
<ites  M.  6  R.  2.  aatl  Fitzb>  AIT.  70,— ^-S.  P.  ibid.  pL  491. 

4.  If  I  grant  to  you  proxitnam  advocationemy  and  after  \fuffir  the 
ahfwfon  to  ht  recovered  againft  me  by  writ  of  right  of  advowfoni 
you  may  in  Qua.  Imp,  falfify  this  recovery.  And  this  was  at  com-m 
won  lawy  per  Fitzh,  26  H.  q,  pi,  8. 

5.  Cefy  que  ufe  in  taily  before  fhe  fiafute  ofufesy  fuffcrcd  a  rcco-» 
very  againft  him  upon  a  feint  title  and  died,  the  feoffees  could  not 
ftlufy  it  in  aJRfepy  way  of  entry  ;  but  they  (hall  have  writ  of  entry  ad 
termimm  qut  prateriit^  or  writ  of  right,  and  {hall  fidfify  it  by  thii 
aftion.    Br.  N.  C.  pi.  153.  cites  30  H.  8.  147. 

6.  In  all  cafes  where  a  man  (hall  not  have  error  or  attaint^  he  may  S.  p.  per 
ialfify.    Godb.  271,  Hill.  15  Jac,  B,  R.  adjudged,  Plott's  cafe,  ?crM^ 

466.  S.  C.  Holford  v.  Piatt. 

7.  Chirograph  of  a  fine  fliall  not  be  fiilfifyed  by  any  parol  evi- 
dence. Admitted.  Arg.  10  Mod.  42.  Mich.  10  Annae,  B.  R«  in 
cafe  of  Ld.  Say  and  Seal* 

8.  Nor  by  the  date  of  the  concord ;  though  that  be  matter  of 
record.     10  Mod.  43. 44.  ut  fUp. 

9.  Whenever  a  recovery  is  falfificd,  it  is  by  writ  of  error^  or 
by  pleading ;  and  in  fome  fpecial  cafes  by  motion.  Pie.  of  Re« 
cov.  1 66. 

(B.  2)  By  Entry,  &c.  [  "?] 

I.  /^ESSjfFIT  is  brought  again/if,  who  aliened  to  S.  pending 
^  the  writy  and  the  demandant  took  the  rent  and  homage  of  S. 
fending  the  writj  and  after  had  judgment  to  recover ;  the  beft  opi- 
nion was,  that  the  faid  S.  (hall  avoid  the  recovery  by  this  accept- 
ance; quaere,  inafmuch  as  it  was  not  pleaded  before  judgment,  fo 
that  it  is  matter  in  ia<^ ;  but  per  Stone  by  this  acceptance  the  writ 
was  abated,  and  the  adiion  extind.  Br.  Acceptance,  pL  3,  cites 
21  £.3.  18,  iq. 

2.  Where  the  demandant  in  praecipe  quod  reddat  enters  upon  thg 
tenant  pending  the  writy  and  the  tenant  lojes  the  land  by  default  after 
appearance  by  petite  cape,  upon  which  he  cannot  aver  this  entry  by  »  , 
way  of  plea  before  his  default  faved ;  by  which  feifin  of  the  land  is 
adjudged,  and  a  prateflation  is  entered  of  this  entry  made  by  the  de-^ 
mand^nt'to  Jove  the  ajftfe  of  the  plaintiir ;  and  fo  fee  that  of  this  en- 
try he  fhall  have  affile  againft  him,  who  hath  recovered  the  land 
a^inil  him  by  judgment  after  the  entry,  per  Cur.     Br.  AfSfe,pL 

17.  cites  40  £.  3. 42. 

3.  In  fcire  facias.  A.  brought ^r^rr/^^  quod  reddat  againjt  B»  and  Br,  Brier, 
pending  the  writ  J,  N.  entered^  and  A,  recovered  and  brought  fcire  P''J9'  ^^'^ 
facias  again/i  him^  who  entered  to  execute  the  recovery^  and  the  tenant       * 
pleaded  that  he  wasfeifed  tilt  by  the  faid  B,  dijfeifedy  againjt  whom  the^ 
JaidA,  brought  the  pracipe^  pending  which  writ  the  now  tenant  enter -^ 

ed',  and  by  the  opinion  of  the  Court  it  is  do  plea  >  for  he  ought  to 

allege 
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aHig4  Mar  tUky  or  that  there  is  covin  between,  the  demandant  in  the 

pracipe  and  the  tenant^  quod  nota.     Bn  Fauxif.  de  Recov.  pL  2. 

rites  3  H.  6-  34* 

Pr.  Britf,         4.  Wherefore  the  tenant  alleged,  that  before  B.  had  any  thing 

pi.j.atc8     j^  g^  ^^  feifed  in  fee,  and  enfeoffed  him,  by  which  he  was  feife<^ 

till  by  the  faid  B.  difTeifed  by  covin,  againft  whom  the  faid  A. 

brought  the  praecipe,  and  pending  the  writ  he  entered,  and  after  he 

omitted  the  covin  and  pleaded  ut  fupra ;  and  fo  it  is  admitted  there^ 

lickzx.  elder  ^title  of  eniryy  than  the  tenant  has  upon  whom  he  enters^ 

fufficesy  though  it  be  not  elder  than  the  title  of  the  demandant  in  the 

^     pracipe  quod  reddat\  for  there  it  is  agreed  that  fuch  zwtxyjhall  abat$ 

the  writ.    Ibid 

5.  So  if  the  lord  enters  upon  his  villain^  or  the  mortgagee  upon  the 
mortgagor  pending  the  writ.     Ibid, 

6.  Contra^  if  a  man  d[ffiifes  the  tenant  pending  the  writy  this  (hall 
not  abate  the  writ,  and  therefore  this  is  no  caufe  to  &liify  i  and  per 
Marten  there  the  matter  fupra  is  good,  but  yet  this  is  no  plea  in 

fcirefaciasy  which  is  founded  upon  a  recovery  i  but  the  demandant 

(hall  have  execution,  ai^  the  other  Jhall  be  put  to  an  ajffifey  and 

falfify  therey  viz.  by  way  ofaSlion^  and  by  an  original,  and  not  in  writ 

judicial  by  way  of  defeating.    Quzre  indc  \  for  concord.  7  H.  4* 

Ibid. 

Br.  Brief,  7-  In  ptacipe  quod  reddat ;  where  formedon  is  brought  againft  C 

pLiSi.citrf  and  I  enter  pending  thewrit^TxA  ^'t  demandant  recovers  efter  \  there 

\\^ — ^>l'    ^^  recovery  Ihall  bind  us  both ;  contrary  if  I  had  title  before  the 

31.  cites  $•'    ^^it  of  formedon ;  and  therefore  it  is  ufualj:p.bring  the  writ  againft 

%^  the  mortgagor  and  the  mortgagee,  the  lord  and  the  villein ;  for  a 

lawful  entry^  pending  the  writ,  Jhall  abate  the  writ.     In  thefe  cafes^ 

and  feveral  others,  the  lawful  entry  of  a  fir  anger  (hall  abate  the 

writ,  quod  notz^  and  by  fuch  entries  the  party,  who  entered  lawfully,. 

ihall  falfify  the  recovery,  per  ^arkeham.    Br,  Entre  congeable,  pk 

34.  cites  21  H.  6.  17. 

8.  If  tenant  for  life  be  impleaded^and  prays  in  aid  of  a  ftranger^ 
he  in  reverlion  may  enter ;  but  if  he  dues  not  enter^  till  the  other  has 
recovered,  then  he  cannot  enter,  but  is  put  to  his  writ  of  entry  ad 
terminum  qui  preteriit,  or  entry  at  common  law,  andfhall  falfify  the 
recovery  there.     Br.  Forfeiture  de  Terres,  pi.  87.  cites  24  H.  8« 

[See  (grror  (Bj— Kemitter  (G.  2)] 


[118]  (B.  3)    In  what  Cafes.     In  rcfpedt  of  the  Placf 

where, 

I.  1 N  fcirc  &cias  again/I  the  heir  upon  a  recovery  in  ajftfe  by  d^ 
*  fault  againft  his  father,  he  faid  his  father  had  nothing  the  daj 
rftbe  writ  of  ai&fe,  nor  at  any  time  pending  the  ajjife,  but  f.  A/1  wba 
wasjeifcd  in  fee,  whofe  efiate  he  has,  judgment,  &c.  and  by  all  the 
juftices  be  (nail  have  the  plea,  becauie  he  claims  by  a  ftranger  and 
not  by  his  father  ;  and  per  Choke  the  father  himfelf  fhall  have  this 

plea 


jjlbti  m  feiie  iaciag  u|ion  a  rocorery  b^  de&ulc^  quod  qusere,    Br, 

Conf!^  and  Avoids  pi.  6.  cites  33  H.  o.  91. And  fee  33  H.  6. 

Fitzh.  20.  it  is  agreed  there  9]^,  that  recovery  by  de&ult  may  be 
nvoided  as  above,    Ibid^ 

2«  Affife  was  brought  in  Suflexby  B.  and  E,  bis  wife  agaii^ft 

J.  F*  and  it  was  adjourned  into  the  exchequer  chamber,  and  the 

plaint  was  of  8  acres  of  land,  the  tenant  pleaded  in  bar  that  ajiranger 

wasfetfedandinfeoffidhirmiA  ^zvtcohur^  &c.  the  plaintiff faid  that^ 

at  another  time  the  feme  brought  writ  of  dower  againfi  a  Jiranger^ 

and  demanded  her  reafonable  dower  of  the  frank^tenement  which 

was  J*  Ft's  ]ate  her  hu{band  in  3  vills,  and  the  writ  wasferved^  and 

the  tenant  made  default^  and  the  demandant  madf  her  demand  of  th0 

third  part  of  the  manor  of  D,  and  S,  oftuhich  manor  ofS,  this  land 

in  the  plaint  is  parcel^  upon  which  grand  cape  ifllied  returnable,  &e^ 

OTid  the  plaintiff  recovered  by  default  and  had  execution  and  this  land 

(inter  a|ia)  put  in  execution^  by  which  he  was  feifed  till  by  the  tenant 

diffeifedy  to  whjch  the  tenant  [aid  th(tt  4  acres  of  the  land  parcel 

of  the  feid  manor  of  S.  are  in  W .  which  is  one  of  the  cinque  ports 

where  the  king's  writ  runs  not,  and  fo  the  recovery  falfe  and  faint 

in  law,  and  demanded  judgment|  and  the  plaintiff  demurred,     p)er 

Fortefcue  Ch.  J.  if  the  recovery  was  void  of  the  land  in  the  cinque 

ports,  yet  it  is  good  as  to  this,  which  is  now  put  in  view;  by  which 

he  awsunded  the  aflife,  quod  nota ;  and  qi;ere,  if  this  was  becaufe 

^bc  plaintiff  £d  not  make  tttle^  or  becaufe  the  recovery  is  good  of 

land  in  the  cinque  ports,  if  exception  be  not  taken  \    it  feems  to  be 

for  both  points,  and  fo  it  feems  the  recovery  good ;  but  fee  *  that  *  OHg,  f^ 

(it  may  be  confiftent  or)  ftand  together,  becaufe  all  was  not  in  the  P"^*  cftokr 

cmcrne  ports,  nor  does  it  appear  what  part  was  in  the  cinqv\e  ports. 

Br.  Fauxif.  de  Recov.  pi.  15.  cites  36  H.  6.  32. 

3.  A  recovery  of  land  in  the  county  of  E.  whieh  lies  in  the  county  of 
H,  is  void.     Ibid. 

4*  Soofz  recovery  of  land  in  ancient  demefne  which  lies  not  in  tht 
manor  of  TLticient  demeCne  I  for  iiiis  is  coram  non  judice.    Ibid.  ^    . 

5.  But  a  recovery  inforynedon  in  B.  R.  Or  zjine  levied  there,  is  fines  (Ci) 
^ood  enough)  per  Fortefcue  Ch.  J.    Ibid. 


(B.  4)  How,    By  Plea. 

I.  A  M^n  fli^ill  not  avoid  z  judgment  given  againji  his  anceflor  in 
-^^  an  a^ion  r^al  pa/fed  by  trial  in  jury^  by  (ay'mgthzt  his  an- 
ceftor  had  nothing  in  the  land  at  thf  time,  &c.  contra  of  a  recovery 
hy  dtfauk^  there  he  may  iay,  tha^  his  anceftor  had  nothing  at  the 
time,  &c«  but  J.  D.  whofe  eftate  he  has ;  by  alt  in  the  exchequer 
chamber.     Br.  Judgment,  pi.  95. 5.  cites  33  H.  6.  17. 

2.  And  it  was  faid  there  that  he j  wiio  pleads  a  recovery  by  default 
mgbt  to  aver  the  tenant  to  bt  tenant  of  the  land  at  the  time^  &c.  con- 
^ra,  where  he  pleads  recovery  in  action  iried^hy  all  in  the  exchequer 
chamber.^  Br*  Judgment,  pK  95.  cites  33  H.  6. 19.— -J^  of  a  f  lig  1 
recovery  in  ajife  agaJk^  my  anceflor.  Thc^e  year,  fo.  19.  in  fcire 
fK:ias,per  judicium  Cur.  ibid. 

3-  In 


11$  iT  alfi^tngflRecotiettesr. 

3.  In  fcire  facias  upon  recovery  oilandagainft  A,  the  tenant ptU^ 
that  A  was  not  tenant  of  the  franktenement  the  day  of  the  writ  pur^ 
chafed^  nor  ever  after^  but  B.  was  teitant  whofe  eftate  he  hasj  and  a 
good  avoidance  of  the  recovery.  Br.  Confeis  and  Avoid,  pL  49. 
cites  14  £.4.  2. 

4.  IF  judgment  be  given  in  the  marjbalfea  between  two^  %vhB  are 
not  of  the  iing*s  houfehold^  it  is  void  and  coram  non  judice,  and  the 
defendant  may  avoid  it  by  plea,  or  have  writ  of  error,  Br.  Judg- 
ment, pi.  123.  cites  20  £«  4.  15. 

See  (G.  2)— oError  (A) 


(C)  Falfifying  Recovery.     In  what  Cafes.     In  the 

Point  tryed. 

^Ztail't^'  I-  T  N  annuity,  per  Fortefcue  where  a  man  hath  ijue  a  fin  by  one 
may  falfify  '''  ventcTy  and  a  daughter  by  another^  and  the  land  is  entailed  to 
in  the  point  him  and  his  fecond  iffuoy  and  he  lofes  by  faJfe  verdift,  and  dies ;  the  at* 
Faax.IU-  taint  is  given  to  the  fin  \,  and  therefore  the  daughter  may  faif^  the 
cov.  pi.  29.   recovery  in  the  fame  point,  that  was  tried,     Br.  Faux.  Recov.  pi. 

cites  10  E.     12.  cites  22  H.  6.  28. Quaere ;  for  tempore  H.  8.  it  was  hdd» 

pL^^oTs  p.*  ^^^  ^^  attaint  goes  with  the  land,  as  a  writ  of  error  (hall  go,  and 
cites  Ilk.  that  the  daughteif  (hall  have  attaint^  and  (ball  not  £iUify.  Ibid. 
4. 14  &  19.  pL  50. 

2.  So  where  a  mznfeifed  in  bourough^-EngliJh  hath  two  fonsy  and 
lofes  by  felfe  oath,  and  dies  -,  the  attaint  is  given  to  the  eldeft  foo> 
and  therefore  the  youngeft  (hall  falfify  in  the  point  tried,  quod  Yel- 
verton  omnino  negavit^  Br.  Faux.  Recov.  pi.  X2.  cites  22  H. 
6.28. 

3.  If  a  recovery  be  had  againft  tenant  in  tail,  and  the  title  is 
tried  againft  him  (fcilicet)  quod  non  dediiy  &c.  the  ifTue  has  no  re- 
medy but  by  attaint ;  for  he  (hall  not  falfify  in  this  point;  but  if 
the  verdi£l  be  upon  other fpecial  matter^  and  not  upon  the  titk'%  ^r  if  it 
was  a  recovery  by  d^ault ;  in  thefe  cafes,  the  heir  in  tail  may  fal- 
fify the  recovery.     Br.  Faux.  Recov.  pi.  4.  cites  34  H.  6.  2.- 

4*  So  xhtfucceffor  of  a  parfin  QxTiX  falfify  upon  a  Recovery  bydi: 
faulty  in  like  cafes,  wnere  the  title  was  not  tried.     Ibid. 

5.  So  upon  a  recovery  by  default  againft  tenant  for  life  who  dies, 
he  in  reverfion  may  &Ifify ;  and  fo  it  feems  here,  that  a  man  (hall 
not  falfify  in  a  point  once  tried.     Per  Prifot  and  Moyle.    Ibid. 

6.  A  feme  may  falfify  in  diAuery  where  a  recovery  is  pleaded 
againft  her  baron  by  a^ion  tried,  viz.  in  another  point  which  was 
not  tried ;  but  not  in  the  iame  point  which  was  tried.  Br.  Faux. 
Recov.  pi.  7.  cites  Trin.  36  H.  6.  in  Fitzh.  Tit.  Faux.  &c.  27. 
per  Fortefcue. 

Br.  Eftop-  7.  If  tenant  in  tail  makes  manumffion  to  his  villein  whom  he  has 
P^*-  P'"  *J*'  in  tally  and  after  the  villein  brings  a£fion  againft  him,  and  the  te* 

nant  in  tail  pleads  villeinage  againft  him,  and  be  fays  thatfranky  &c. 

^d  fo  to  iffiie^  which  is  found  again/i  the  tenant  m  tailj  who  has  iffue 

^  and 


and  dies;  if  the  villein  brings  aSHon  agatnfi  the  ijfuey  and  he  pleads 
villeinage  in  the  faid  villein,  and  the  other  ejlops  him  by  the  trial 
agatnft  bisfather^  there,  per  Littleton  juftice,  the  iffue  in  tail  ought 
to  plead  the  matter,  and  confefe  and  avoid  the  trial  and  record ;  bie- 
caufe  his  anceftor  had  made  to  him  manumiifion.  Br.  Confefs  and 
Avoid,  pi.  4.9^tes  13  £.  4.  2. 

8.  Where  trial  of  frank  pafles  againft  the  anccjlor  In  tail,  who  ll>id* 
alleJges  the  villein  to  be  regardant^  the  heir  in  tail  ihall  not  by  this  be 
eftopped  to  alledge  that  he  is,  suid  was  villein  ingrofs  to  him  and  to  [  1 20  1 
his  ^er,  &c.  hy  the  beft  opinion.     Ibid, 

9.  A  termor  J  who  is  received  upon  a  recovery  given  againft  his 
Jeilor,  may  falfifv  in  the  point  of  the  writ  and  traverfe  it ;  for 
otfaerwife  the  covin  will  not  aid  the  termor,  if  it  be  upon  a  true 
title  I  quod  nota  bene,  per  Pollard  and  Fitzherbert.     fir.  Faux./ 
Recov.  pi.  48.  cites  14  H.  8.  4. 

10.  Where  it  is  faid  in  the  books,  that  privies  (hall  not  falfify  in  A  recovery 

the  fame  point  tried ;  the  meaning  is,  that  they  (hall  not  falfify  in  ^^^^^yj^^  **" 

fiire facias  upon  the  fame  judgment ^  or  in  any  other  writ  of  the  fame  t!iat  it  may 

nature  I  but  he  may  bring  aftion  of  a  higher  nature,  and  fo  try  the  befaififyed 

natter  again.    6  Rep.  8. 40  and  41  Eliz.  in  *  Ferrer's  cafe.  *L*tf  r^#- 

«ery,y^  tht  tbimr,  as  alio  betwixt  the  Ome  parties,  per  Doderidge  J.  Cro.  J.  466^— i~*  Pig-  it  K6m 
COT.  i6«.  cites  S.  C. 

1 1.  There  is  a  difference  where  the  parties  have  not  the  abfolute 
fu  in  them,  as  parfons^  prebendaries^  &c.  there  the  fucceflbr  is  not 
bound,  but  in  a6lion  of  the  fame  nature  he  may  falfify,  or  have 
juris  utrum  ;  but  where,  by  the  common  law,  they  have  the  mer« 
right,  as  bifhop,&c.  there  they  cannot  falfify.  Pig.  of  Recov.  160. 
cites  6  Rep.  8.  a. 

[See(G.  2)(H)] 


(D)  Falfifying  Recoveries  by  Termors. 

1.  6  £.  X.  1 1,   TT^HEN  a  man  leafes  his  tenement  in  London,  and  ^a  ^*»e  ey* 

"^     he  in  reverfion  or  remainder  caufes  himfelf  to  he  ^any^^Tfw 
impleaded  by  cottufion^  and  to  make  the  termor  lofe  his  term^  lojes  by  de^  lift,  bein^ 
faulty  or  gives  it  up  j  in  this  cafe  the  mayor  and  bailiffs  may  inquire  »"  c^*^*  ^^ 
by  inquejly  whether  fuch  plea  was  moved  upon  good  rights  or  by  covin  j  g'^^^^'  ** 
and  if  it  be  found  that  it  was  upon  good  right*     'Judgment  fhall  be  whom  a 
forthwith  given  ;  but  if  it  be  found  by  frauds  to  caufe  the  termor  to  lofe  ^  precipe 
his  termy  the  termor  fhall  enjoy  his  temty  and  the  execution  of  the  ^^^^^^^^ 
judgment  for  the  demandant  fhall  befufpended  until  the  term  be  expired:  an  higlier 
iu  Uke  manner  /ball  it  be  of  inquiry  before  the  jufticiSy  if  the  termor  and  greattt 
challenge  it  before  the  judgment.  f^Tf'f^ 

jMtrjy  cbOQgh  it  be/w  d  tb9mfmd  w  mort,  which  never  are  withont  fufpicion  of  frauds  and  they  wer* 
ttie  lefs  Talaable,  for  that  at  the  common  iaw  they  tutrc  fabje^  unto,  and  *  uti4Ur  the powir  of  tU 


fofibe/raholdi  the  leai'ning  whereof  ftandech  thus,  and  it  is  woriliy*  to  he  known.  V/hcn 
Ltt(tecon  wrote,  if  a  roan  had  made  a  ieafe  for  years  by  writing,  and  he  that  h:id  Uie  freehod 
had  faifercd  himfelf  to  be  in^ltatUJin  a  real  affwn  by  collujion,  to  bar  the  Ujjie  of  bis  term,  and  maOe 
dtfiMlt,  Ik.  the  ftatute  of  Glouc.  gave  the  lelTee  for  years  fome  reinedy  by  way  of  receipt,  an<^  a 
lnal»  wtatUier  tUe  demandaot  did  move  the  plea  ty  good  nghc  or  coUufioDj  and  if  it  wcie 

fom.d 


i2d  iTalfi^ing  i^etoiMtled* 

fojund  hy  colIuilTon,  Aert  the  termor  ihouM  enjny  his  term,  ind  the  exfeettion  of  the  judgmest 
Ihould  ftay  till  after  tbe  terra  etided.  But  this  iUtute  txUndtth  not  to  five  cales.  ift.  If  the  Icafe 
was  *  without  vfrititVf  for  the  words  of  this  a£t  are,  (fo  that  the  termor  may  luve  recovery  by  writ 
of  covenant)  ad.  It  extendeth  only  to  a  recovery  fy  default,  ^d.  The  termor  could  not  be 
relieved  by  thi^-ftatate»  unlefs  lie  knna  of  tb*  recweryf  and  vuas  rtcutftd,  4th.  By  the  better  opia 
iiion  of  bookfy  it  cgctendeth  not  to  f  taunts  by  fiahat  merchant,  ftatute  ftaple  or  elegit.  5th. 
Hot  10  guardian.  But  now  the  ftatute  of  ll  H.  8.  doih  give  remedy  in  ail  the  faid  ce^tSf  ftvhrg  injh$ 
^fe  of  ttt  guardian,  and  giveth  them  power  to  falfify  all  mautter  of  recoveries  had  againil  the  Ce* 
junts  of  the  freehold  upon  feigned  and  untrue  titleS)  &c.  Co.  Litt*  46.  a. 

*  6  Rep.  57*  BrBdiflaaa*s  cafe.      '        9  Rep.  135.  in  Afcough's  cafe.  Per  Poderi^e 

J.  2  Rolls.  R.  aao.— Per  Holt  Ch.  J,  7,  Mod.  42.  *  Pig.  of  Recov*  51.       ■         f  P^g. 

'  of  Recov.  51*  Br.  Aflife,  pi.  367. 

This  Jfatute  which  ena^s  that  a  termor  may  be  received  to  falfifyy  |  mptires  a  deed^  and  tbattlys 
UrworfitouldfTtnuit  Monjndgmoni  &c.  as  above ;  and  txtendi  9»fy  to  the  eotifeffim  of  the  tcnantt  and 
t»  his  default  ahtr  d^ftuHt  It  does  mt  extend  tofeiftt  pleadings ;  nor  where  judgment  is  given  open 
the  default  of  the  vouchee ;  for  the  ftnt.  ^oes  only  to  the  default  of  the  tenant.  It  aids  the  ten^mt  hy 
fdbtie  and  tenant  by  eJtegit*  The  termor  and  tenant  by  (bitute  and  elegft  after  judgment  agaiilft 
the  tenant  any  falfify  a  recovery  had  againft  any  of  them,  by  the  iUt*  of  ax  H.  )f .  c.  1 5.  The 
Itat.  of  Gloucefter  is  ufed  at  this  day  for  a  termor :  If  he  has  a  deed,  and  comes  before  judj^niefiti 
lie  may  |f  be  received  to  maintain  his  leafe  upon  averment  of  ^ollufion,  and  ofiering  to  maincaia 
the  leafe  of  the  leflbr.    Jenk.  200*  pi.  ry. 

By  this  ftatute  leflee  for  years  io  London^  may  faifify  a  common  recovery  s  whereby  the  jiad^<* 
inent  is  not  to  be  flaid,  but  the  execution  fuijpended  during  the  term  *  and  this  is  done  by  a  ^erii 
dt  injmrendo  fuptrftat,  Gifiuc^  and  trUd  in  the  bujings.    Pig.  of  Recov.  51. 

II[I2I] 

j^itf  per  -2.  A  quare  w^editis  brought  againft  the  patron  and  incutnibeiit 

be'^^'lf  ^^  prefent  to  a  redory,  of  which  the  incumbent  has  modi  a  leafe 
one  grants  ^for  years  to  B.  by  deed.  The  patron  of  .the  incumbent  confejfes  the 
ftoximam  a^'ton :  the  leffeefor  years  is  not  reliveable,  although  he  come  be- 
mmHn^"^  fofc  judgment,  and  fhews  his  leafe,  and  fhews  title  of  his  leffor, 
after  fuflfcrs  and  the  fraud  and  collufion ;  for  a  parfon  incumbent  may,  when 
the  tdvow-^  he  will,  rcfign  his  reftory,  and  avoid  his  leafe ;  and  the  abience 
fon  tobc  Qf  ^  parfon  for  the  fpace  of  80  days  in  a  year  fliall  avoi4  the  {aid 
agatnft  him  le^e;  ajfo,  if  he  would  fuffer  a  judgment  and  recovery  of  it  againft 
by  writ  of  him,  fuch  recovery  Ihall  avoid  the  faid  ie?fe*  The  JIatute  vfGUu'^ 
right  of  r{/?^r  is  to  be  underftood  of  leafcs  made  by  fuch  leflbrs,  as«coul4 
there\he  ' .  not  defeat  fuch  leafes  by  their  own  a£ls.    Jenk.  200.  pi.  19.  cites 

grantee  26  H.  8.  *  23;     ' 

Ihall  have 

quareimpedit,  ahd  falfify  the  recovery  at  common  l3M*i  who  is  not  in  efife6l  but  termor.     Bk'. 

Fa.xif.  de  Recov.  pU  i.  cites  26  H.  8.  a.  ■         •  it  (houlii  be  2.  pi.  3* 

3.  A  woman  brought  dower  againft  her  two  daughters  and  ano- 
ther, and  in  truth  the  third  was  but  a  termory  and  the  wife  had  919 
caufi  of  dower ;  but  this  was  only  to  make  the  termor  to  lofe  his 
term ;  for  they  all  made  defauk  at  the  grand  cape',  and  now  the  ter-^ 
nmr  prayed  to  he  received^  and  (hewed  caufe  that  the  hufliand  made 
a  leafe  for  years,  and  after  the  Uffee  levied  a  fine  io  the  l^fir^  und 
they  granted  and  rendered  back  again  to  the  Uffee  for  the  ^me  years^ 
rendering  the  fame  rent 'y  it  was  argued  that  the  ftatute  of  Glou- 
cefter is,  that  if  the  farmer  have^  i^c*  that  is,  if  he  may  have  eove^ 
natst  as  in  the  19  £•  3.  and  here  he  may  have  covenant,  and  prayed 
to  be  received,  and  ffewed  his  ple^  Anderfon  Ch.  J.  held  that  a 
tenant  may  falfify  by  the  common  law.  And  it  being  infifted,tba£ 
the  leafe  is  after  the  title  of  the  dower,  Peryam  J.  faid,  that  although 
it  be  after,  yet  if  he  have  matter  which  goeth  in  the  deftru£tion  if  the 
4t(wer^  he  maU  falfify  well  enough,  as  if  file  have  title  of  dower  an^ 

five 


five  years  pafi  after  the  fine  levied.  And  Andeifcm  and  Peryam 
•find  that  the  flutute  of  Gloucefter  was  made,  that  a  termor  ihould 
not  be  put  out  of  poiTeifioii)  but  here  the  termor  is  named ;  ideo 
^naere ;  and  after,  at  anbtiicr  day,  Bhuttlewonh  moved  it  again, 
and  iaid  tiie  termor  fliall  not  he  received,  becaufe  he  is  named  in  the 
M;r2t,  and  the  court  was  of  the  feme  opinion  then;  but  they  faid 
that  he  might  plead  fpecial  non  tenure.  Goldf.  87.  pi.  12.  Paich. 
ijEliz. 

4«  M.  and  his  wife  brought  ddxverzi^xvA  £•  to  partel^ht  pleads 
nsn  tenure y  and  to  the  other  parcel,  ne  unqucfeijie  que  dawery  whick 
goes  to  the  trial yzwA  there  the  tenant  makes  default^  and  upon 
that  a  petit  cape  is  awarded,  and  now,  at  a  day  in  hank^  one  Lumbard 
prays  to  be  received  upon  the  flatute  of  Gloucefter,  to  fave  his  term, 
&c,  but  Hendon  alledged  to  the  contrary,  i.  That  ftatute  is  not 
to  this  purpofe  in  force.  By  the  common  law  tenant  for  years 
cannot  fal&fy.  6  Rep.  Periam's  Case.  Then,  becaufe  it  was 
hard,  that  a  recovery  (hould  be  had  by  covin,  and  the  leffee  for 
years  without  remedy  for  his  term  the  Jlatute  of  Gloucejler  was 
made,  which  gives  a  refceiptfor  the  lejfeefor  years ;  after  the  ftatute 
21  H.  8.  was  made,  which  gives  the  leffee  power  tofalfify.  The 
common  experience  of  the  court  is,  that  if  an  habere  facias  feipn^m 
iffiic,  there  is  not  any  favtng  of  the  term  of  leffee  for  years.  Hill. 
39.  Eliz.  in  Best's  Case,  a  refceipt  was  moved  and  depied.  For 
if  the  lefiee  had  a  good  term,  he  might  have  trefpafs  for  entry  upon 
him;  though  Littleton  fays  in  his  chapter  of  tenant  for  years,  that 
he  (hall  be  received.  Hutton  faid,  the  ftatute  of  Gloucefter  aids 
them  onlyy  who  knew  and  had  notice  of  the  recovery ;  but  21  H.  8. 
aids  them  who  had  not  notice  of  it*  And  it  is  better  to  prevent  f  122  1 
mifchief, than  to  remedy  it  after,  and  as  to  that  a  final  bar;  that  he  . 

was  of  counfel  in  fome  cafes,  where  the  leffee  was  received.  And 
if  the  leafe  be  not  good,  the  leffor  may  avoid  it  by  plea  fcil.  tra- 
verfe,  or  demurrer :  and  he  remembered  the  iffue  taken  upon  the 
term,  and  found  againft  the  termor,  in  the  cafe  of  Fulham  v. 
Serjeamt  Harris.  Sed  adjoumatiir.  Hetl.  144.  Trin.  5  Car. 
C.  B.  Moor  v.  Everay. 

5.  J^  is  brought  againft  the  tenant  of  the  franktenement  and 
the  termor^  who  pleads  and  lofes;  but  the  termor  is  acquitted 
of  the  difieifin.  The  termor  is  without  remedy  to  have  attaint ; 
for  he  loft  nothing,  neither  the  franktenement  nor  damages ;  ne- 
vertfadefs  fome  hold  contrary,  and  adjournatur,  quaere  if  he  ihall 
not  falfify.    Br.  Faux.  Recov.  pi.  41,  cites  43  Aff.  p.  41. 

6.  Note  by  all  the  juftices  that,  of  ertor  in  a  recovery,  none 
fliall  have  advantage  but  the  party  or  his  heirs  \  for  zftranger  Jball 
Mfalfif/for  error^  nor  by  dilatories^  but  by  that  -which  difproves 
die  caufe  ofa£Hon.     Br.  Error,  pi.  89.  cites  9  E.  4.  13. 

7.  Tenant  by  elegit  or,  termor  fliall  not  falufy  a  recovery  of  the 
franktenement  by  the  common  law ;  for  they  cannot  have  the  thing 
that  is  rec90ered\  for  the  recovery  is  of  the  franktenement  and  the 
term  is  only  a  chattle,  per.  Danby  contra  Litt.  Br.  Faux.  Recov. 
pi.  14.  cites  9  £.  4.  38. 

8.  Where  termor,  recognizor,  &c.  are  received  in  default  of  the 
tenant  of  the  franktenement^  there  the  demandant  fliall  have  judgment 

9  againft 


122  iraI0f^ingt  ^tcottttita* 

againft  the  tenant  of  the  franktenement,  with  a  ceffk  exeeutU  dur» 
ing  the  Uafe  or  extent.  Br.  Faux.  Recov*  pi.  25.  cites  7  H.  7.  la 
per  Mordlant, 
Thtrutfm  Q,  21  //.  8.  15.  Ena^s  that  a  termor  for  years  tnay  falfijy  a 
7^  a  tfrm  Jgigned  recovery  badagainji  them  in  reverjum^  andJhaU  retain  andai" 
was  tfleemd  joy  his  term  againft  his  recoverer^  his  heirsy  and  ajjigns  according  to 
in  law  to  be  his  Uafe. 

« lefi  tfiatt 

them  afieAildfor  Ufe  is  this.  In  former  days  all  adtions  were  real,  and  lands  being  leafed  for  lonf 
terms,  and  fines  taken  for  ftich  leafes ;  it  was  ufual  for  the  leifoi-s,  or  their  heirs  to  fuffer  com* 
mon  recoveries,  and^by  that  means  the  leffees  were  evidled  ;  becaufe  they  could  not  f^ijify  thofe 
rtawerieSf  /£// enabled  by  this  off.  J3ut  in  thofe  days  the  terms  for  years  were  ufually  granted  for 
aihorttime;  fot  nobody  would  take  long  ternns,  becntife  the  tenant  of  the  freehold  could. de- 
ifcroy  them,  ad  libitum,  by  fuffering  a  common  recovery,  as  aforefaid  ;  therefore  thofe  eftates  for 
years  were  accounted  the  leail,  and  next  to  eftates  at  wilL  per  Cur.  Mich.  11  Geo.  9  Mod.  xcs. 
ID  cafe  of  Theobald  v.  Dufiby. 

The  former  aft  of  6  £.  i.  xi.  extended  only  to  London  ;  but  thi«  a6l  extends  to  all  leafes  out 
of  London ;  and  by  this  ftatute  the  lellee  Ihall  be  received  to  falfify  t!ie  recovery  before  judg- 
ment, and  it  (hall  fufpend  the  execution ;  but  then  he  mud  not  only  aver  the  coUufion,  but  plead 
fbrae  bai*  to  the  plaintilTs  title ;  and  this  flatute  extends  to  all  tliofe  cafes  where  the  vouchee  or 
tenant  lets  judgment  go  by  default.    Pig.  of  Recov.  51. 

13  Rep.  6.  10,  Where  the  21  H.  8.  15.  in  the  preamhle^fpeais  of  leafes  made 
t^u^l'  for  great  fines  for  the  incomis^  and  the  provifo  is,  that  all  fuch  termers 
Jac.  C.  B.  flis^I  or  may  falfify :  it  has  always  been  taken  that  the  fiatute  ex- 
»  Porter,  tends  to  leafes  either  for  a  fmall  fine  or  for  no  iine.  \  i  Rep.  33.  b. 
imdRothef.  Trin.  12  Jac.  B.  R.  in  Poulter's  cafe. 

terscatie.  "^ 

S.P. 

RoU.  R.  II*  Tenant  in  /^iV  acknowledged  a  recognizance  of  lool.  and  dies. 

443.  S.C*     A  fcire  facias  was  brought  againfl  the  iffue   in  tail,  fc;^^  hanging 
^^f*  '^of    .'^"  '^''^^  facias  made  a  leafe  for  years  of  the  land  .in  queftion  to 
thejudg-      the  defendant,  and  pleads  to  the  fcire  facias,  that  he  had  riens  per 
ment.    1.     difcent  of  fee  fimple  from  his  father,  and  that  he  was  not  the 
Becaufe^he  i^ji^^^x.  of  the  land,  all  which  was  fDund  againfi  him^  that  he  was 
1. 15.  ex-     tenant  of  the  freehold,  and  that  he  had  land  by  difcent  from  him  in 
tends  to  re-  fee  Ample,  all  which  was  put  in  iiuie,  and  hanging  this,  he  made 
covertes  by    ^^  ^^^  ^^  ^^  defendant.     Judgment  was  ^iven  againft  the  iffue 
the  preara-    ^^  ^^U  that  the  land  (hould  be  liable  to  this  recognizance ;  the 
ble  is  of  rr-  leafe  was  made  before  judgment  to  the  defendant ;  the  defendant 
tavtritiby      being  the  Icffee,  plcads  all  this  matter,  and  in  the  Ipecial  verdicl 
iThichthis     ^'^  '^  ^''  found  :  the  plaintift^'s  ♦  title  was  under  this  recognizance, 
is  not.  a.      and  the  judgment  given  againft  the  iifue  in  tail:  the  defendant's 
5^'"^*a!^*  title  under  this  leafe  for  years  made  unto  him  by  the  iffue  in  taiL 
ht/haiLviild  '^^^  whole  court  was  clear  of  opinion,  becaufe  this  was  afler  ver- 
it  in  tbefamt  di£fj  the  Icffec  here  (hall  not  be  received  to  falfify  for  his  term.     Af- 
m.-.nnras  tbt  terwards,  at  another  time,  it  was  clearly  agreed  by  the  whole  court, 
^fZ^i>id        ^^  ^^  \eSte^  for  years  (hall  not  falfify,  and  fo  the  feme  was  pro- 
'{louiJ.votd   nounccd  by  Montague  Ch.  J.  and   accordingly  by  the  rule  of 
"i .    For        the  court  judgment  was  given  lor  the  plaintiflf.    3  Buls.  245.  Mich- 
*  'I^Zr      H  Jac.  Crawlv  v.  Marrou-. 

jDjoe  for  ^  ^  * 

fir  dr.biltty  of  his  eftate ;  hot  in  t!ie  principal  cafe,  the  lefTce  pendente  lite  could  not  avoid  it  nor 
t  c  lelTor  hirofelf,  and  fo  the  tenar.t  itf  ihe  frauktcnenicnt  could  not  avoid  it,  and  therefore  neither 
CO  iKt  t.  e  leflce«         ■  >   Bridsm.  64.  S.  C« 
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12.  Though 


12.  Though  by  the  ftatute  H.  8.  a  termor  may  felfify,  yet  it 
.9nu/i  ie  tbi  Urmor  bmfelf^  and  mt  another  fir  hlrru  i  Sa!k.  291. 
Micfa.  8  Annae,  in  the  cafe  of  Lady  Lindfey  v.  Ld.  Lindfey. 

13.  34  and  35  i/.  8.  20.  Is  that  it  Jhall  not  extend  to  prejudUe 
the  iejfee  or  leffees^  of  any  tenant  in  tail  <f  any  landsi,  ^c,  ivhereo/thi 
reverfion  or  remainder  at  the  time  of  a  feigned  recovery  had^flsail  he 
in  the  Kix^,  fieade  in  viriting  indented  of  any  manors^  landsy  tic.  for 
21  yearsy  or  three  lives^  wr  under^whereupon  the  accujiomed rent  or  rents 
fV,  orfiaS  heyearfy  referved  during  the  fame  term  of-  terms ;  but  the 
fame  leffee  or  leffees  Jhall  enjoy  bis  or  thetr  term  or  termsy  aco^rJing  to 
the  flat,  of  2^  H-  8.  28.  this  a6l  notwithfianding. 

14.  In  replevin,  the  cafe  was,  a  diffetfor  infeoffl-d  a  Jiranger^  and 
after  the  diffeifee  brought  an  ajpfe  againjt  the  dijcifcr  only ;  and  the 
feoffee^  fending  the  affifey  let  the  land  to  the  plaint  iff.  The  diffei£br 
pleads  to  the  affife  nul  tort,  nul  difleiiin,  &c.  and  found  againft 
him;  whereupon  the  diffeifee  recovered*  The  queftion  was,  if  the 
tennor  for  years  (hould  fidfify  this  recovery ;  that  is  to  fay,  that  the 
defendant  in  the  affife  ne  diUeife  pas.  And  it  ^as  agreed  by  the 
court  that  he  might ;  for  the  termor  here  did  not  claim  by  him  againfl 
whom  the  recovery  was  hady  and  there  is  no  doubt  that  the-freehold, 
out  of  which  the  term  is  derived,  is  not  I'ecovercd,  and  the  freehold 
is  not  bound  by  it.  And  the  doubt  at  co7?imon  law  was,  if  the  t.er« 
mor  might  falfuy,  where  the  recovery  was  againft  the  leffor ;  but  it 
was  never  doubted,  but  that,  where  a  recovery  is  mt  againjl  the 
reverjioner  but  againft  a  ftr anger y  who  had  nothing  in  the  land,  the 
leffee  niight  falfify  in  the  point  tried.  And  fo  is  i  H.  7.  19.  Cro. 
El  284.  Trin.  34,  Eliz.  B.  R.  Flower  v.  Rigden. 

15.  jfndh  is  a  ra/f,  that  every  fir  anger  to  a  recovery  may  falfify  ; 
for  he  cannot  have  errot  or  attaint y  if  he  came  Jiot  in  pending  the 
writ  by  him  againjt  whom  the  recovery  wasy  for  then  he  is  bound  ; 
and  afterwards  it  was  fo  adjudged,  that  he  might  falfify  in  the  point 

•  tried.    Cro.  E.  284-  Flower  v.  Rigden. 

16.  Tenant  in  tail  made  a  feoffh:cnt  in  fee  to  his  ^wnfony  who  was   Cro.  E.  610. 
then  of  full  age,  and  afterwards  he  diffeifed  him,  and  then  levied  a  ^•^-  ^"^  ^• 
fine  I  but  before  the  laji  proclamationy  thefon  entered  and  made  a  feoff-  ftnc^bufrc- 
went  'y  then  all  the  proclamations  were  made,  and  afterwards  both  the  ports  ncv. 
father  and  the  fon  died ;  then  the  feoffee  of  the  fon  made  a  leafe  to  ^^^'^k  ^s  to 
W.  R,  and  died  fcifed,  and  the  ijfue  of  the  tenant  in  tail  brought  a  ncIs^A.S^i. 

formedan,  againil  the  heir  of  the  faid  feoffee,  who  was  in  by  defcent,  pi.  7.  cites 
and  recovered  againft  him  by  2i  feint  defence  of  his  title -y  and  then  S.C.  and 
he  turned  the  leffee  for  years  out  of  poffeifion,  who  thereupon  ^Tj^fp^d^^ 
brought  an  ejedjnent :  the  court  thought  that  he  might  falfify  the   bur  t!ut ' 
Recovery  had  by  the  iffue  in  tail ;  becaufe  the  court  alfo  thought,  ^^^'^  not  ap-  ^ 
that  the  eftate  tail  was  bound  by  this  fine;  but  becaufe  it  appeared  boo^^^J^^^^f 
by  the  pleading  that  the yf^^  7c;tfx  A*W<ft/ by  the  father  to  that  very  which  he 
perfon  to  whom  the  feoffee  of  the  fon  had  granted  this  leafe  for  years,  takes  it. 
Bodwho  was  now  plaintiff,  and  it  not  being  averred  to  be  levied  to   [  1^4  j 
^ny  other  ufe ;  therefore  his  leafe  was  extinguijbedy  and  he  was  inca- 
pable to  fHfify  the  recovery  obtained  by  the  tenant  in  tail.     Mo. 
391-  HUi.  37  Eliz.  B.  R.  King  v.  Hunt, 
VolXUI.  L  17.  A, 


1 24  .    jratfiQffns  laecotietiejsf. 

''f  **y'  17.  A.  Unanf  for  life^  nmaintUr  in  tail  to  B.   remaiiuler-^man 

'?icant'a  '^^^  '^^  ycars,  to  btgin  after  the  deceafe  of  the  tenant  for  life. 
i":..rttof»  A»  fuiFers  a  recovery  with  voucher  of  B.  and  dies.  The  leafe  is 
/^••«^  /'^«  not  deftroyed,  but  leffcc  may  falfify  by  common  law,  and  alfo  by 
till  h's'^in*'  **  ftatutes.  But  if  B.  who  had  the  inheritance,  had  fufFercd  a 
tereft  s  commoH  recovery  that  (hould  have  deftroyed  all  the  remainders  and 
twrnfi^  into  revcrfions  thereupon  depending,  and  all  the  eftates  derived  out  of 
^"he^can.  ^^^^  remainder  $  but  tenant  for  life  has  no  fuch  power.  And  the 
not  fainfy  Recovery  is  had  egainfl  tenant  for  life  with  voucher  of  tenant  in  faiL 
wtthAQt  /If-  Mich.  41  and  42  £liz.  C.  B.  Cro.  £.  718.  Pledgard  v.  Lake. 

limy  and  he 

cjnaok  b^vc  a^ion  till  then.    Arf.  1  Roll.  R.  406.  ia  the  cafe  of  Afciie  v.  Bates. 

[Sccitecotien!(C.4i.3)] 


(D,  2)    By  Heir,  Rcvcrfioner,  or  Remainder-man; 

and  How. 

I.    A  Recovery  had  againft  tenant  for  life  was  felfified  by  the  r^- 

-**  veriioner,  becaufe  the  anceftor  of  the  recoveror  in  thefcin 

facias  had  releafed  his  right  before  Uie  execution  of  the  fine,  i^ich 

was  pleaded  in  bar  to  J.  S.  then  tertenant  \  and  fo  the  execution 

fitlfe  and  fein^n  law.     Br.  Faux.  Recov.  pi.  2i,  gtes  29  ASL  i. 

ff.N.  c.         2.  If  a  mair recovers  againft  tenant  for  life,  he  in  reveriion  fliall 

pl.  56,  s.  p.  not  fidftfy  by  entry  j  but  Jhall  have  action  of  ad  terminum  qui  prate- 

cafl  rflc!"    riit^^^writ  of  right,  and  fliall  filfify  therein ;  but  if  tenant  for  life 

nant  for  life  traies  aid  of  a  Jiranger^  he  in  reverfioo  may  enter  before  judgment^ 

praying  aid  but  after  judgment  he  is  put  to  falfify.    Br.  Faux.  Recov.  ^.  44* 

verfionerniay  enter ;  becaufe  //  isaforfiUure,  cites  z  H.  7.  22..  10  H.  7. 20.  per  Keblc  25  H.  8. 70. 
w.-i.-Br.  Entre  Cong.  pl.  X15.  cites  24  H.  8. 

32  H.  8. 31.       3.     14  Eliz.  8.  Ena^s  that  all  recoveries  bad  or  profecuted  (by 

escended  agreement  of  the  parties,  or  by  covin)  againfi  tenants  by  the  c^efii, 

vcriw/*^**'  /tf»tf«/j  in  tailj  after  pojjibility  ofiffue  extinct,  for  term  rf  life  or  lives^ 

vrhere  te-  9r  ofefiates  determinabU  upon  Itfe  or  lives,  cr  any  lands^  tenements^  or 

nam  for  life  hereditaments,  whereof  fuch  particular  tenant  is  fofeifid^  or  againfl 

vonchec  ^^  ^  Other,  with  voucher  over  of  any  fuch  particular  tenant^  or  of  anf 

&c.  aiid'  having  right  or  title  to  any  fticb  particular  efiate,  jhall  from  henceforth 

therefore  (as  agaif^  the  reverjioners^  or  them  in  remaindery  and  againft  their 

1  ereiii^d  C  *"''*  and  fucceffors)  be  clearly  void. 

4hi:>  a6t  of  14  Eliz.  S.  and  full  remedy  provided  for  prefervation  of  tlie«itrf  of  them  in  reirerfaii 
or  remainder.  But  this  ftature  extenih  not  to  any  recovery,  unlefs  it  be  by  agreemeot  or  covin* 
Co.  Lite.  ^62.  a.  *  Bendl.  131,  132. 

32  H.  8.  ?1.  ^rwididcn}yfor  the  prefcrvation  of  revcrjion,  or  remainder  mfom  ifiiOt  for  lifet  &C.  W 
uvivfrrt  (/i4tic  titil ;  and  fo  thntby  tbis  ftatute,  uo  proviiion  was  made  for  the  prefervarioo  of  lh# 
revei-iion.  or  rtmamder  €xf*ltant  upon  tftau  tj^  10  Rep.  44.  b«  45.  a*  Trin.  38.  Eliz*  B.  R.  injcs* 
mjv;*s  cafe. 

\n>cr  r  v>G  ^.  This  a£l  Jhail  not  prejudice  any  perfin,  that  Jhall  by  gM  title  re* 
th*  let  *^  ^^'^^^  ''"*  hmds,  6?V.  without  fraiid,  by  reafon  of  any  former  right  or 
t;clC«>C2R  titles  aifoy  every  fuch  rccwery  had  by  the  ajfent  andagrumnt  of  the 

petrfon 


fitfifti  in  rivtrfion  or  remginder  atpearing  of  rotor d  in  anf  of  the  ^'-^^f^*- 
fitien's  courts  AmU  ho  good  againfi  the  party  fo  affenting^  f^^  ^\i^rtt 

/ioQ  or  remaioder,  'miitoht  untUtJtoed,  that  fitch  an  aflent  muft  appear  upon  the  fame  recordf 
cuhcr  upon  a  vaniber^  mdfiraiir,  nctity  or  Che  like  ;  for  it  caoooc  appear  of  recutx!*  unlefs  it  b« 
4oa.t  la  coiu-£;-  of  Uw^  aad  noi  by  any  extrnjudicutl  tntry  or  by  meoaorandum.    C  o^  i^itt.  362* 

[  Sec  dfrror  {B)  3 

(E)  Falfifying  Recovcile«.     By  other  Perfons  than  [  125  ] 
Termors.     By  Privies,  or  Strangers. 

I.  JDEf^ERSIONER  fidfified  a  recovery  had  againft  tenant 
•**-  for  life.   Bn  Faux.  Recov^  pi.  21.  cites  %q  Aff.  i.         Even 
tfaou^  ike  tenant  prayed  in  aid  of  him  and  made  default.  Br.  Faux* 
RecoK.  pi.  24.  cites  4  H.  7.  2. 

2.  Ifpnecipo  quodreddat  be  brought  againft  four^  and  three  confejs 

the  aSion  or  make  default^  and  tht  fourth  demands  the'*  vieuf^  and  the  *Oni,  LUv. 
demandant  recovers  3  parts ;  there  if  the  fourth  be  tenant  of  the 
whole,  and  be  oufted  bv  judraient  againft  the  ifaree  he  (ball  have 
affiibi  for  he  Jhallnat  he  hound  hy  judgment  againB fir  angers^  where  ho 
hinfefisfiU  tenant^  per  Slurene.  Br.  Aifife,  pi.  58.  cites  J2  H.  4* 
19.  and  T.  4  H.  6.  2Jb»  accordingly. 

3.  A  Jiranger  may  fiilfify  a  recovery  in  the  fame  point  triedy  per 
optimam  opinionem ;  and  per  Babingtoni  he  may  do  fo  upon  pica  in 
hoTy  but  not  upon  plea  to  the  writ.  Br.  Faux*  Recov.  pi.  3.  cites  9 
H«  6.  41. 

4*  If  a  mzn  purchafes  pending  writy  and  the  demandant  proceeds,  He,  that 
and  recovers,  die  nurchafor  fhall  be  bound  as  well  as  his  feoffor,  '^^^''J^m 
and  fliafl  not  bmy^  though  he  be  zjlranwer^    For  he  comes  in  by  Sb^ihC 
bin%  who  16  bound  and  under  his  titles    Br.  Faux.  Recov.  pi.  15,  recovery  i^ 
cites  36  H.  6.  32.  per  Wangford.  Sfifyl'^Sen 


5.  In  affifoy  a  reconrery  is  pleaded  againft  a  ftnutger^  and  the  poT* 
feffion  of  the  plaintiff  mefne  between  the  title  and  the  writ  brought^ 
there  the  plaintiff  may  falfify  the  recovery,  as  to  Jbew  that  the  to* 
nant  migj^t  have  pleaded  a  reUafey  or  that  the  tenant  died  ponding  the 
writy  or  tii^  the  tenant  had  noi  any  thing  in  thAlani  ponding  the  writ  ^ 
for  theie  proy^  the  recovery  voic^  or  without  tide ;  and  dierefore  a 
ftranger  may  £dfify,  per  Wangford  and  Fortdcue  Ch.  J..  Br.  Faux, 
dc  Recov.  pi.  15.  cites  36  H-  6.  32. 

6.'  Se  where  he  proves  ihe  recovery  vcidy  or  the  title  nuly  per 
Wangford  ^nd  Fortefcue  Ch.  J.    IWd. 

7*  Bui  where  a  cecovcry  is  pleaded  againfi^  a  firangery  and  th^ 
title  (fthe  plaintiff  nufnoyi^c,  he  cannot  falfify  it  in  title i  for  he  is  as 
well  ^^^/^'as  die  (eriant  himfislf.    Ibid. 

8.  ButcfVcty  f^ranger  may  have  allegation  to /r«vr  the  title  ruly 
tr  the  recovery  v^id*    Ibid. 

L  2  9^  ^^ 


1 25  ifalfifging  TSitmnltn. 

9.  And\{  pracipe  quodreddat  be  brought  a^alrfi  hirn^  who  ba$ 
nothings  and  be  appears^  and  pleads^  and  lofes^  he  fliall  be  eftopped  for 
ever  J  becaufe  he  was  privy.    Ibid. 

10.  But  his  heir  may  have  thereof  writ  of  error,  or  (ball  lave 
itbywayofanfwer;  quane  indc.     Ibid. 

1 1.  He  who  hath  a  rent  out  of  land  may  falfify  a  recovery  tfihe 
landy2S  it  is  faid.    Br.  Faux.  Recov.  pi.  14.  cites  9  £.  4.  38. 

12.  If  two  coparceners  make  partitiony  and  one  is  impleaded  and 
prays  aid  of  the  other,  who  is  fumtnoned  but  does  not  come  in^  and  the 
other  dereigns  the  firji  warranty  paramount  as  if  they  had  joined^ 
and  fo  the  other  fliall  have  pro  rata>  and  [yet]  the  other  (hall  never 
falfify  the  recovery,  per  Keble*  Br.  Faux.  Recov.  pi.  24.  cites  4 
H.  7.  2. 

fr.Faox.         jj,  A.  had  lands  defccnded  to  him  in  ancient  dtmefne  extended 

25^.  S^C.      ^yfiotuie  merchant ;  B.  purchafcd  the  lands,  and  had  a  recovery 

'    by  fuflFcrancc  in  the  court  of  ancient  demefne  upon  a  voucher,  and 

-  oufted  A.  then  A.  brought  a  fubpoena ;  and  it  was  holden  that  A. 

[  120  J  cotild  not  felfify  the  recovery,  and  therefore  fliould  be  reftored  to 

the  pofleffion  by  the  chancery ;  for  he  had  no  remedy  by  law.     Where, 

notwithftanding  a  double  judgment,  yet  the  judges  diredled  them  to 

the  chancer}*.    Toth.  185.  cites  7  H.  7.  10. 

14.  If  a  man  gives  land  in  tail,  remainder  over  in  fee,  and  the 
tenant  in  tail  dies  without  ijfue^  and  2iJ}r anger  intrudes^  and  remaind^^ 
gr'-man  in  fee  brings  formedon  \\\  remainder,  and  recovers  by  default^ 
and  after  makes  feoffment  in  fee ;  and  afterwards  the  intruder  brings 
nElion  of  difceit  and  reverfes  the  recovery ;  in  this  cafe  he  in  re- 
mainder fliall  never  have  any  remedy  nor  aftion,  but  it  fliall  go  in 
advantage  of  him  who  intruded.  Br.  Barre,  pi.  76.  cites  9  H. 
7. 24. 

15.  21  jK  8.  15.  EnaSfSy  that  no  Jlatute  of  the  ftaple^  fiatute* 
merchant^  or  execution  by  fX\%\\.Jhall  be  avoided  by  fuch  feigned  reco^ 
veryy  but  fuch  tenants  Jhall  alfo  have  like  remedy  to  falfify  fuch  recovc'- 
ries  as  is  here  provided  for  the  lejpe  for  years, 

•16.  Quaere,  if  a  man  impleads  the  feoffee  upon  condition,  and  the 

feoffor  enters  for  the  condition  broken ;  it  feems  there  that  the  writ 

fliall  abate,  therefore  it  is  ufual  to  implead  the  mortgagee  and  mort- 

sragor,  and  the  lord  and  the  villein ;  and  f6  fee  that  die  entry  of  a 

itranger  fliall  abate  a  writ  and  avoid  a  recovery.    Br.  Judgment^ 

pi.  3'-  ' 

17.  Debt  was  brought  againjlj.  S,  as  executor^  and  pending  this 
a£lion,  J»  D.  brought  debt  againlt  him  as  adminifiratory  for  a  true 
debt,  (whereas  in  truth  he  was  executor)  J.  S.  coiifeffed  the  latter 
a£lion,  and  pleads  this  recovery  in  bar  of  the  firft  a<^on :  aad  it 
wa^  refolved  to  be  no  good  plea ;  firft,  becaufe  the  recovery  was 
had  againft  him  as  adminiftrator,  and  fo  is  void,  although  this  had 
been  only  a  plea  to  the  writ ;  and  a  ftranger  fliall  not  falfify  diat 
which  is  only  to  the  writj  2dly,  he,  that  firft  fueth  fliall  firft 
be  fcrved,  and  the  executor  might  have  pleaded  the  firft  aidioA 
againft  him,  that  brought  the  fecond«  Trin.  27  Eliz.  C.  B.  Crow 
t«4x«  An&ii, 

1%.  The 


18.  •Tfce^qaile,  that  one  /ball  not  fal/ffyj  where  bimftlfis  partyy  hss 
three  exceptions,  .  ift.  If  I  can  fhew  by  way  of  refAcation,  that 
this  recovery  is  void  in  hwy  I  may  falftfy  it  in  an  a(&&y  a3  36  H*  6« 
32.  39  All*.  pL  6.  and  6  £.  3.  54.  adly.  If  a  man  recover  agaioft 
me  certain  tenements  in  B.  and  they  lie  in  A.  and  I  bring  an  affile 
of  my  franktenement  in  A.  the  recovery  in  B.  ihall  not  bar,  20  £• 
2.  Faux.  &ecevery  I2.  3dly,  IVbere  the  recovery  by  default  was 
vfn  a  writ  abated;  as  if  an  affife  were  brought  againft  my  father, 
s«d  he  died  banging  the  liTue,  and  judgment  is  afterwards  given 
againft  hims  in  Sus  cats  becauie  the  writ  was  abated  de/a^Oj  imzf 
wlfify  the  recovery  ppr  Doderidge  J.  Cro.  J.  466.  HiU,  15  Jac« 
B.  &.  in  cafe  of  Holford  v.  Piatt. 

19.  An  ixfant  brought  an  ajf^e  in  B.  R.  for  fands  in  Middlefex^ 
depeiiding  which  the  tc'nant  in  the  fame  affife  brought  an  ajjife  for 
the fetme  lands  in  C  B.  which  laft  writ  bore  date,  and  was  returnaole 
after  the  firft  writ ;  and  the  deqnandant  in  the  fccond  writ  recovered 
againfi  the  infant  by  default  by  the  afilfe,  who  found  the  feiftn  and 
difeijm\  and  upon  a  plea  in  bar  of  the  lirft  affife  of  that  recovery^, 
die  in&ot  byway  of  repiication,  fet  forth  all  the  fpccial  matter  \  and 
that  the  demandant  at  the  time  of  the  fecond  writ  brought,  was 
tenant  of  the  land ;  and  prayed  that  he  might  felfify  the  recovery; 
and  it  was  adjudged  that  he  might  falfify  the  recovery;  for  in 
all  cafes  where  a  man  (hali  not  have  error,  nor  attaint  he  may 
iaifify.  But  in  this  cafe  he  cpuld  not  have  error  nor  attaint,  be-* 
caufe  the  judgment  in  C.  B.  was  not  given  only  upon  the  de&ult, 
but  alfo  upon  the  verdi£l.  And  it  fhould  be  in  va.in  for  him  to 
bring  an  attaint,  becaufe  he  (hall  not  be  admitted  to  give  other 
evidence  than  what  was  given  at  the  firft  trial ;  alfo  he  Ihall  fialfify 
Ae  recovery,  becaufe  it  was  a  pra5fice  to  defeat  and  take  away  the 
right  of  the  infant,  and  to  leave  him  without  any  remedy  wbatfoever. 
Hill.  15  Jac.  in  B,  R.  Godb,  27 1 •  Plot's  cafe. 


(F)  Falfifying  Recoveries,     By  other  Perfons  than  [  1271 
Termors.     In  refpedt  of  Covin. 

I.  T  N  aiSfe  the  tenant  pleaded  a  recovery  by  himfelf  in  formedon 
^  ^  againjl  N,  and  the  eftate  of  the  plaintiff  mefne,  the  plaintiff 
feid,  that  pending  the  aJJife  againji  the  tenant^  and  the  fame  N.  the 
tenant  erfeoffedrl,  and  after  brought  theforme^n  againft  him  by  con^ 
fent  and  covin  between  them,  and  demanded  judgment ;  and  a  good 
plea;  and  the  plaintiff  recovered  in  affife.  And  it  is  faid  that  if  h© 
was  tenant  the  day  of  the  writ  purchafed,  and  the  other  had  entred 
wpon  him  of  his  affent,  and  he  had  brought  a  formedon  and  re* 
covered,  that  yet  the  plaintiff  fliould  recover  by  the  affife,  Br. 
F«ux.  Kecov.  pi.  17.  cites  25  Aff.  i. 

2.  \i feoffee  upon  condition  fuffirs  one^  who  has  good  rights  to  re-* 
^er  by  a  falfe  writ,  as  if  he  brings  ad  terminum  qui  prseteriit,  a9 
fvppolui^  the  Icafc  made  to  A.  where  it  was  to  £•  and  where  his 

I4  3  entry     - 


entry  ivas  not  bwfiil^  feoiFor  may  enter  and  hl&fy  tbe  reeoWffV 
Br.  Faux.  Recov.  pi.  5.  cites  44 II.  3.  8. 

3.  So  a  ftftuj  whc  dimandi  dwnr^  may  falfUy  fuch  recorery; 
quod  nota;  for  ihe  may  lay^  quod  non  dimifit  pndlato  A.  mode  & 
forma,  &c.  Ibid. 

f.  In  formedofh  the  Unant  c$fdejjid  tb^  aOien  $  by  inMch  frxk^ 
motion  was  madcy  if  any  could  jay  any  thing  nvhy  die  demandant 
Ihould  not  recover^  and  a  third  perfm  cmru  and  eiUged  covin  to  toll 
him  of  his  entry,  lirfiere  he  had  infcofied  the  tenant  upon  condition 
broken  and  the  tenant,  [fliewed  caufe]  &c.  by  wlucb  judgment 
was  ftayed«  Br.  Judgm.  pK  18.  cites  7  H.  4«  19. 
1*^^^^  5.  In  pleading  recovery  to  be  iy  covin  the  cat^i  tf  covin  muft  bi 

ther'v.  "'*   Jkrumy  per  Cur«  Br*  Faux.  Recov.  pi.  5.  cites  9  H.  6.  41. 

FurUicr 

6.  Nota,  it  was  fiiid  for  law  in  attaint^  and  not  denied,  diat 
where  y.  ix  dtjjiifid  by  W.  and  z,Jiranger  recovers  againfl  him  bona 
fiUj  or  by  covin  by  title  which  is  younger  than  the  title  of  y.  there  J» 
may  enter  upon  the  recoreror,  and  ^ead  this  matter,  and  the  re- 
covery itfelf,  &c.  and  a  good  plea,    or,  Entre  Congeable^  pL  4. 
cites  34  H.  6.  44. 
See  (D).-«       y .  Conufee  of  a  ftatute  may  fidfify  a  recovery  bad  againfl  die  co- 
juXm^    nufor ;  and  it  was  agreed  in  a  manner  by  all,  toat  if  the  conufee  hss 
thant,  or  his    no  remedy  by  the  common  law,  then  he  (hall  be  re/lored  by  equity^ 
^ranM  of     jjr.  Faux.  Rccov^  pi.  25.  cites  7  H.  7.  lo, 

IT  ay  have  9thk  and  falfify  recovery  had  by  covin  againit  the  conufor.    Br.  Fatix.  R«cov.  pL  49. 
cites  21  £•  3.1.  Ibid.pl.  57.  cites  iq  £•  3. 

8.  If  one  be  oufted  by  covin,  between  the  demandant  and  him 
that  oufts  the  tenant,  and  the  demandant  brings  an  aifife  a^nft  die 
party  that  oufled  the  tenant ;  the  tenant  may  have  an  afife  i  and 
on  die  Ipecial  matter  (hewed,  fhall  avoid  this  recovery.  Pig.  R&> 
cov.  156,  157. 

[  See  (Crecator  (P.  a.  4}--iFratiD*  ] 


(F.  2)    Faliifying  Recoveries.     Barred  by  Covin, 

Dotwithflanding  a  true  Title. 

Z.  X7I7H£[RE  a  man^A^/n^dvi^^enfeofis  another,  or^!;^ 
^^  fers  him  to  enter  upon  him  by  confent,  and  to  recover  by 
formedon  by  an  elder  gifty  this  (hall  not  hinder  the  plaintiff  in  a0ey 
but  thathejStf/f  recover.  Br.  CoUufion,  &c.  pi.  28.  cites  %$  Afi.  u 
2.  A  man  had  title  of  aMony  and  caufed  J.  N.  to  enters  againft 
whom  he  recovered  \  there  by  this  covin  me  tenant,  who  was  oufted 
may  falfify  the  recovery,  notwitbibnding  that  the  title  was  true,.and 
he  fhall  not  have  a^ife,  and  he,  that  recovered,  (hall  not  be  hy  this 
r  12S  1   remitted;  quod  nota  bene,  where  the  demandant  bimfe^ is  frsvy  to 
the  covin ;  for  otherwife,  it  feems  that^  the  covin  is  no'  plea  in  an- 
other cafe  without  alledging  caufe  ojf  the  covin  in  deftrufbon  of  tbe 
tide  of  the  party.    Br.  Faux.  Kecov.  pi.  40.  cites  41  A£  28. 

3-Tt 


3.  It  was  held  clearly  by  Parfhy»  Tank,  and  Kirton,  that  If  9ne  ^^  where  a 
hath  effim  to  certain  landt  and  by  his  ajfent^  and  covin  the  tenant  be  ]J^2"?^^* 
9kfied^  and  he^  who  has  a^ion^  brings  hts  a£iion  againft  the  dijfeifor^  aod  cauf«s 
ht^  who  was  oufted,  fhall  have  aiHfe,and  the  pofleffion  of  him,  who  J*  N.toen* 
\  recovered,  ftiall  be  adjudged  by  abatement  againft  him,  and  not  by  [u^^^jj^^^' 

!  recovery;  becaufe  he  was  a  diileifor,  44  £.  3.  46.  pi.  63. — Br.  to  recover 

i  Collu&on,  pi.   10.  cites  S.  C.-^ibid,  pi.  31.  cites  S.  C.  and  41  againft  him, 

A/r.a.  thotemint, 

who  IS 

ouiled  thereby,  (hall  have  a[l:ff  a^ainfi  h«r  and  J,  N,  and  fliaU  falfify  t^lls  recovery  by  fuch  covin, 
themrb the  title  bt  true.  Br.  Faojg^  Kecov.  pi.  43.  cites 44  AC  29.  ■  .-5  Rep.  31.  in' Coulter's 
cafe.'— S  Rep.  i  ja,  b.  1^3.  a.  in'Turnor's  cafe.— PI.  C.  Arg.  51,  cites  Ficz.  til.  Dower,  pi.^7^-^ 
So  fee  that  a  man  may  falfify  a  recovery,  though  it  be  upov  true  tith  hy  r'.ifin  of  the  covin,  Br.  Faux. 
Recov.  pi.  6.— S.  P.  Br.  Judgment,  pi.  134.  cites  25  A^«  1.  and  17  AIT.  74*  and  M.  39  £•  3.  ac- 
cordingly. B'ut  if  a  man  who  has  a  A<feajibk  titU,  grant i  a  renf-ciMrge,  and  after  is  imple*ide  i  by  btm, 
tvoo  ha>  titU  aiulccnf(j[fts  the  ailion,  the  demand.int  fhall  recover,  and  he  (hall  hold  difcharged.  though 
the  taunt  agreii  to  the  hfs  of  the  laud ;  for  in  the  firfi  (ufe,  the  fjfiffion  wui  alfrtd  by  nrt  if9  mtgni  ; 
nKtra  ia  the  uhar  cafe^ 

4.  In  dnver  the  tenant  falJ^  that  he  himfeif  ^Jfeipd  y.  N,  who 
re-entered  pending  the  writ  J  TSiA  prayed  judgment  of  tne  writ;  and  a 
good  plea.  The  demandant  faid  that  f,  N',  re-entered  by  covin  to 
abate  the  writy  and  no  plea ;  for  where  his  entry  is  lawful^  it  cannot 
he  covin.  But  where  a  man  has  title  of  formedon,  or  a  feme  title 
of  dower,  and  makes  another  to  enter,  againft  whom  he  or  ihe  re-- 
covers, it  may  be  avoided  by  covin ;  for  the  entry  was.  a  wrong, 
and  a  man  may  do  a  wrong  by  covin,  but  he  cannot  do  a  right  by 
covin ;  quod  nota,  per  Litdeton  and  Cur.  Br.  CoUufion,  &c.  pi. 
20.  cites  15  £.  4.  4. 

5.  A  man  granted  a  rent  charge^  or  fuch  like,  where  Tijiranger 
who  bad  good  title,  brought  a  writ  againfl  the  grantor j  and  he  con^-^ 
fijfed  the  a^ion  to  the  intent  to  defeat  the  rentcharge;  there  the 
grantee  hath  no  remedy,  nor  he  cannot  falfify  it  by  this  covin,  be* 
caufe  die  tide  is  true.  But  where  a  man  who  has  title,  caufes  an^ 
other  to  enter  and  after  he  brings  an  aSlion  againft  him  and  recovers, 

!         it  is  otfaerwife  ^  nota  the  diverfity.    Br.  Faux.  Recov.  pi.  46.  cites 

5  H.  7.  40.  - 

I  ^  6.  Covin  mav  be,  where  the  title  is  good,  and  the  title  ihall  not 

I  give  benefit  to  him,  who  has  it,  for  caufe  of  the  covin  \  for  the  mix-' 

I  '«^'  ^good  and  iU  together  makes  all  ill,  and  the  truth  is  obfcured  by 

thifalfity^  and  the  virtue  is  merged  in  the  vice.     Per  Montague  Ch. 
J.  Mich.  4  E.  6.  PI.  C.  54.  b.  in  cafe  of  WimbiQi  v.  Talbois. 

7.  As  where  G.  T.feifed  in  tail  to  himj  and  the  heirs  male  of  his 
Wf  ^continued,  and  retook  to  him  and  E,  his  wife,  and  to  the  heirs 
of  their  two  bodies,  and  had  ijfue  7*,  and  W,  and  dicd^  and  jB.  his 
^'iftjurvivedj  and  T.  had  iJfue  E,  and  died,*2j\A  after  JF.  by  covin  of 
E.  his  mother  brought  formedon  upon  thejirji  t^il  againjl  bis^mther^  * 
^flie  appeared  at  the  firft  day,  and  W.  recovered  per  nient  dedin^ 
^  E.  the  daughter  of  T.  the  eldeft  fon  and  heir  of  G.  entred  by 
theftaiuteoftl  H,  7.  the  entry  was  adjudged  lawnil  by  the  fame 
flatute,  which  iays,  that  the  recovery  is  void,  and  need  not  fay  that 
the  recovery  was  executed  i  for  fince  it  is  void  it  never  (hall  be  ex- 
ecuted J  and  £.  tke  heir  averred,  that  flie  was  the  fame  perfon,  to 
Wbom.th^  revcrilon  belonged,  and  did  not  (h^wliow  ihe  was  heir  to 

L4  it. 
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it,  and  yet  well,  per  Molineux  and  Hales  Juftices,  contrary  Bfown^ 
mi  Montague  Ch«  J.  of  C.  B,  BMt  all  agreed  that  it  was  a  re« 
covery  by  covin,  notwithftanding  that  it  was  upon  true  title  and 
*  Wimbifh  good,  though  that  (he  did  not  Jbetu  catJi  of  the  covihj  quod  nota^ 
▼.  Talboif.  Br.  Entre  Cong.  pL  140.  cites  32  H.  8.  and  *  PI.  C.  fo.  42.—? 
Br.  CoUufion,  pi.  47.  cites  ^pmpprc  H.  8.  Wimbifh  V»  Tal- 
bois. 


[  129  }  (G)  Falfifying  Recoveries  for  Dilatorics^ 


I.  TT/HE^E  a  baron  lofes  by  dilatory,  which  does  not  di&ff 

firm  his  pofleiEon,  as  nontenure-^  mfnofmer  of  tbi  viUj  &C. 
^d  dies  3  the  feme  (hall  have  writ  of  dower^  and  ialfify  die  reco^ 
very,  per  Wich.  quod  non  negatur.  Br.  Faux.  Recov.  pi.  8.  cite* 
50  £.  3.  9. 

2.  A  man  (hall  laot  falfify  in  dilatories,  as  in  utlawry^  $xcQm^ 
mmgenunt  in  the  demandant,  and  the  like  j  nor  by  entry  of  the  de^ 
mandant  into  the  land  pending  the  writ^  nor,  becaufe  the  land  was 
in  aricitnt  deriiefney  apd  the  like  \  for  thofe  do  not  difprove  the  title 
of  the  demandant.  Br.  Faux.  Rccov.  pi.  15.  cites  36  H.  6.  32.  per 
Fortefcue  Ch.  J. 

3.  An  executor  (hall  not  felfify  for  variance  between  the  wilt 
and  the  writ^  per  Jenney,  Br.  Faux.  Recov.  pi.  13.  cjtes  9  £•  4« 
12. 

4.  A  Jlr anger  fliall  not  falfify  a  recovery  for  a  dilatory  matter* 
p.  67,  pi.  16.  obiter.  S.  P.  as  to  fay  that  a  feme  demandant  took 
baron  pending  the  writ,     Br.  faux.  Recov.  pi.  15.  cites  36  H.  6^ 


S. p.  per 

Catcfby. 
But  he  mr^y 
in  that 
lyhich  goes   32 


ton 

of  the  tit/c  »•  .i^HoH ;  for  a  (h-angcr  Ihall  not  plead  nufn^rnor  jmntnoMcj,  but  he  may  plead 
£ecaui'e  in  lucli  cafe  the  !  ecoveiy  U  void  where  the  tenant  had  nothing^  per  Catelby.    9r.  FaiiXr 
Kecov.  pi.  1  ^.  tites  q  K.  4. 12. 

Per  Aniicrfon  aiui  Beacmoftt,a  ftrangcr cannot  falfifying  a  recovery  fotjnntmtitcy  or  n^menmcy^ 
or  by  fuch  a.latoric?,  but  for  mttur  ojfubfianct  only,  Cro.  £.  471.  (bis)  in  cafe  o£  Fuitber  t-  Fut^ 
ther. — See  S.  C.  at  larg  inf.  • 

A  ft  ranger  (hn!l  not  fallify  in  a  thing  which /»rw«  tbi  torn  abaied^  as  by  the  death  of  any  party ; 
but  othcru  ife  of  a  thing  which  proves  the  writ  abntablfy  as  if  a  feme  plaintiff  takes  baron  pendms 
the  writ,  &c.    Br.  Faux.  Becov.  pi.  13.  cites  9  E.  4.  la.  per  Choke.      »  Ba^  m  dsii  upon  aa 


% 


\'\Z?ilon  a^rtinfl  F,  and  3  otjynsy  odmimjlrat^i  of  J.  S.  who^J^^ded,  that  oud  y*  2>.  bad  hrnyrht  ddt  in 
R.  upon  an  oblisaiion  of  icol.  againft  one  of  the  adminiiVrators, «f</ rwotw^// ^  jtiAir<AW/,  fimji 
^ha:  thev  had  riens  in  fes  mains  to  fatisfy  over  and  above  the  fatd  debt ;  and  it  was  thereupon  del 
znurred.  Glanvill  moved,  that  this  was  not  any  plea,  for  in  r«gard  tj-ie  d^akkm  m  tbefrfi  afiim 
ki^bt  Ln/f  ubtited  tbi  bill  ty  frying  that  be  bad  co^admmfruptn  mt  named,  this  recovery  flltU  not  bJD^ 
any  Hrar  ;er;  this  recovery  is  alfo  covenous  being  by  default^  and  in  proof  thereof^  fee  9  Ed.  4.  ra* 
$ut  Andt  rfoii  and  Bi  amoiid  J.  held,  that  it  vvaa  a  good  plea  prima  facie ;  for  a  Itranger  cannoc 
Ialfify  a  \t  covery  by  reafon  of  jointenancy.  or  nontenancy,  or  by  fuch  dilatoritt,  but  only  for  maU 
ter  of  I'lihflance  ;  ;^iid,  if  the  recovery  be  for  a  true  debt,  it  is  not  reafooy  but  that  tho  admini^ 
frator  nM^'.ht  futfcr  it  to  pafs  by  default ;  and  it  is  reafon  it  (hould  be  allowed  to  all  the  others  s 
and  if  there  be  any  r*v/t  it  is  to  be  averred  by  the  plaintiff;  for  prima  fuie,  it  (ball  not 
Ve  fo  intended,  but  that  it  '\%  true ;  and  if  there  he  any  covin  in  it,  he  may  CdiliiCy  k  ibr  that 
caufe  ;  .nnd  a  recovery  againftnne  adminiftrator  (haU  bind  him  and  all  his  compaaionS|aiiJ  ihet-»« 
fore  it  i{  reafon  it  Ihuuld  bind'all  ftiangers ;  and  of  tha;  opinion  Owen  and  Walmfley  faid  ttiey 

frcre;  hut  they  would  be  advifed,  &c.     Cro.  E.  471  (bis)  Hill.  3S  EU%.  B.  R.'    Farther  V^ 
virtbcr.'^Br.  Faux,  Rccov.  pi.  34.  cites  si  £.  4.  23. 


(G,  a)  Bj 
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(G.  2)   By  whom*    For  or  againft  Succeflbr  of 

Parfpn. 

• 

I.  f^OMPOS  ITION  was  made  between  an  abbot  anfl  dean 
^  for  tenths  to  the  dean,  and  Annuity  to  the  abbot ;  and  after 
the  abbot  brought  writ  of  annuity  and  recovered  \  the  dean  died, 
and  the  abbot  brought  fcire  facias  againft  the  fucceflbr  of  the  dean^ 
who  pleaded  that  the  compofition  was  made  by  the  dean  without  the 
chapter^  which  cannot  charge  but  for  term  of  life ;  and  a  goo4 
plea ;  and  -  fo  (hall  falfify  by  plea^  per  Finch,  becauje  he  cannot  have 
writ  of  right  in  this  cafe;  qusere  of  the  faliifying ;  for  Belknap  bel4 
the  contrary.  Br.  Faux.  Recov.  pL  52.  cites  39  £!.  3.  17. 

2.  Judgment  given  againft  a  farfon  of  a  church  ufon  an  a^ion      » 
tried  mall  bind  the  fuccelFor,  though  the  predeceflbr  did  not  pray 
aid  before  of  the  patron  and  ordinary ,  for  the  fucceilbr  may  have 
writ  oi  error ^  or  attaint^  and  not  falfify  the  recovery.    Br,  Judg- 
ment, pi.  io2f  cites  8  H.  0.  25.  per  Strange. 

3.  A  man  recovered  againft  a  parfon  by  default  ia  ceffavit  dc  can-  f  I  "10  1 
taria,  the  parfon  died,  and  the  plaintifF  brought  fcire  facias  againft  See6aep« 
his  (ixcceSor^  who  prayed  aid  of  the  patron  and  ordinary^  and  diey  8.  a.  in 
yfoM  not  join;  fo  the  defendant  pleaded  non  ceflavit;  and  per  f«t«'« 
Cur.  he  (hall  not  falfify  in  this  manner,  but  (hall  be  put  to  his  jurit  ^^' 
utrunij  quod  nota.     Br.  Faux.  Recoy.  pi.  53.  cites  |0  H.  6.  5. 

4.  Parfon  and  patron  in  writ  of  annuity  traverfe  the  prefcription,  Br.  Barre, 
which  pafl!ed  againft  them :  the  iucceffor  cannot  traverfe  this  again,  ^'q^  ^^^^ 
and  falfify  the  firft  verdidl,  inafmuch  ^s  t^Q  jurors  are  all  dead \ 

(b  that  he  cannot  have  attaint ;  for  it  was  the  folly  of  him,  or  his 
predeceflbr  to  fufier  the  Jjnae  to  expire^  Br.  Faux.  Recov.  pi.  !!• 
fites  19  H.  6.  39* 

5.  If  an  abbot  had  confeffed  the  aJIion  in  ajfife  brought  againft 
him,  the  fucceflbr  ftiould  not  falfify;  and  fo  it  was  of  ^ fine  ^-^ 
Icflowledged  by  abbot,     Br«  Faux.  Recov^  pL  28,  cites   10  £, 

6.  The  fucceflbr  of  a  vicar  or  parfon  cannot  falfify  in  the  fame  See  6  Rep, 
flinty  which  was  once  tried \  becaufe  he  may  have  attaint;  hut  in  \^^^^^i^'* 
a  collateral  point  they  may  fidfiiy ;  for  they  have  not  the  fee-fimple,         An* 
and  therefore  cannot  have  writ  of  right,  but  only  juris  utrum  ;  con-  nuiryagainil 
tiarv  of  an  ahhot^  who  may  have  writ  of  right-    But  fucceflbr  of  a  ^^'^-^^a  1 
parfon  or  vicar  may  falfify  by  releafe  not  pleaded^  or  h^  condition  broken  ^/ofpa- 
Mf  pleaded  \  but  he  who  cannot  have  attaint,  may  falfify  in  the  point  tron  ao4 
tried  befbrCf     Br.  Faux.  Recov,  pi.  29.  cites  12  £.  4.  16.  w^hoTniak 

irfad>9  and  the  parfon  triei  the  title,  and  hfes ;  this  binds  the  fnccefifor,  and  he  /haU  not  falfify  the 
noovery  in  the  point  Cried^  though  sll  she  jury  ke  Jkady  fr  that  he  cannot  have  attaint.  Pig.  of  Recoy. 
ijS,  I  $9.  cites  34  H.  6.  s.  b^  10.  ■  Br.  Faux.  Recov.  pi.  4.  cites  S.  C  per  Prifot  and  Moile^ 
fiat  I  find  i^o  notice  in  Brooke,  or  in  the  year  book,  as  to  the  jurors  being  all  dead.3  But  fee 
sup.  pi.  4. 

7f  Paftroif  aod  parfon  ioin  in  annuity  brought  againfl:  them,  and 
\jjk.    'I'l^e  (ifcceiTcr  0uul  i^lfify>  for  tb^t  another  ^-as  parfon  the 

dof 
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day  tfthe  writ  purchafed,  and  that  he,  againA  whom  die  recovery 
VTBSy  was  not  fo  then^  vel  iinquam  poftea^  pending  the  writ.  Br. 
Faux.  Recov.  p).  33.  cites  21  £•  4.  7/ 
per  Hawct»  8.  In  annuity  by  a  prior  againft  a  parfon  he  counted  by  pre(crip-< 
t*'m^  d  ^^°'  ^^^  par/en  prayed  aid  of  the  patron  and  ordinary^  who  vrerc 
andVair!  fummomd^  and  made  default,  and  the  parfin  cnfejfed  the  aifioni  the 
Ux,  the  plaintiff  recovered,  the  parfon  died ;  the  prior  hrcmghtjcire  facias 
^"**^?£iv  ^g^^l/f  ^*^  fa^^ifforj  who  prayed  aid  again,  and  they  appeared  and 
»7Huffey'  traverfed  the  pr^criptiani  and  therefore  die  priot^emurred  ^  and  by 
and  Brian  awaro  they  (hall  not  faliify,  nor  traverie  contrary  to  the  £rft  record, 
?V  ^*iiiia  no^^ft^di^S  ^^^  *^  recovery  was  upon  confeffion ;  becaufc 
the  Ch  ^^  ^^  ^'^'^  granted  and  they  were  fummoned  and  came  not.  Br. 
Jtai-one       Faux.  de  Recov.  pL  51.  cites  12  H.  8.  7.  ^ 

coptft, 

quKr«.  Br*  FiQX.  Recov.  pi.  24.  cites  4  H.  7*  z* 

In  fcire  facias  againft  an  ahhoi  oa  a  >udgmenr  in  annuity  had  againit  his  predecei|br,tbe  abbot 
pleads,  that  his  predvceflbr  coofefled  the  judgment,  when  1m  bad  a  releafe  of  the  aamiity  ;  and 
per  Cor*  he  Aall  not  thus  avoid  the  recovery  i  for  Liiprtd:eeJ[p>r  htui  thf  fetjimf>/g,  and  not  like  zfwjn 
wbofi  fuodammMh  tgfksnifTF  life,  who  (hall  avoid  it,  where  it  is  wtboui  mSJ  frajij of  pairon  and  or- 
dJMiy.    Pis-  of  Recov.  1 5S.  cites  30  H.  6. 45, 46. 

J.  If  a  bifliop  or  paribn  ceafes,  by  which  the  lord  brings  cejfavit^ 
recovers,  it  fhali  bind  the  fuccefibr.     Br.  Forfeiture  de  TerrcS) 
pi.  102.  cites  Do£t  and  Stud.  lib.  2.  fo,  123. 

10.  So  of  alienation  in  mortmain.  Br.  ibid. — But  Brook  £iys  it 
ieems  not  to  be  law :  for  a  feme  ibali  have  cui  in  vita  of  iiicl^ 
alienation  made  by  her  Baron.  Ibid. 

_       [See(C)J 


[131]  (H)By  whom.   Temnt  in  Tail. 

X.  T  N  affife  the  tenant  pleaded  a  recovery  hy  default  in  a  writ  ef 
*  entry  fur  difftifin  made  to  his  grandfather  againji  Z».  mother  ef 
the  plainti'ffj  to  which  the  fdaintifFySr/W,  that  A.  wasfeifed  infeey  and 
gave  to  Jv.  his  father  and  L.  his  mother  in  frankmarriage^  and  N« 
died,  and  L.  furvived,  axld  died,  and  we  entered  as  heir  abfque  hec^ 
that  the  grandfather  rfthe  tenant^  who  was  fuppofed  to  b^  difleifed, 
had  ever  any  thing,  rrift,  &c.  and  fo  it  feems  that  the  ifliie  in  tail 
may  fidfify  die  recovery ;  but  it  feems  by  this  that  he  canmtfalf^ 
it  againft  him  that  is  to  execute  the  recovery ;  for  the  ifiue  was  taken 
if  the  recovery  was  executed  or  not.  Br.  Faux.  Recov.  pL  19.  cites 
aS  Air.  p.  32. 

2. '  In  affife,  ^^fenu  recovered  in  a  writ  of  dower  aeainft  tenant  ta 

tail'iiy  nient  dedire^^c  tenant  died,  his  ifliie  entrtdjmefeme hro^gbt 

etjifey  and  made  her  title  by  the  recovery ;  now  the  iffue  in  tailfaidy 

that  ne  unquss  accauple  and  ib  falfiiied  the  recovery ;  quod  rninim^ 

without  a6iion  brought  of  formedon  to  recover  the  land.  Br.  Faux. 

Recov.  pi.  20.  cites  28  AfT.  p.  52, 

Pfit  if  hf  dies      3*  If  a  man  recovers  againft  tenant  in  tail  by  falfe  recovery,  and 

a/uKfudj.     does  notfue  execution^  but  dies,  the  ifltie  enters,  the  other  oufts 

Tr^cZcJ^-    him,  the  ifliie.  fhall  have  ajftfe^  and  if  the  other  pleads  the  recovery^ 

•Van^  the    the  iffue  iKall  talfify  it  with  allegation  of  the  continuance  of  the  poj-^ 
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f^Hy  but  if  execution  had  been  fued  it  is  otfaerwife ;  for  tben  the  danandant 
ifliie  is  pttt  to  ^formedany  and  fiiall  faliify  ia  this.    fir.  Faux.  Re-  ^"pss  ^cira 
coF.  pi.  10.  cites  7  H.  4-  17.  s^Sth* 

Jieir ;  htwaay faljify  m  tie Jcirc  facias.    Br.  Faux*  RecoT*  pi.  58.  cices  LitL tit.  Remitter.     . 

4«  F$rmeJon  is  brought  again/!  unanf  in  /jiV,  who  pleaded  thatmr 
Jmafasy  where  be  had  a  reJeafefrom  the  demandant  to  plead,  or  a 
deed  of  bis  anceRor  with  warranty  and  ajfets  defcended  in  fee ;  and  it 
is  tried  for  the  demandant^  by  which  he  recovered ;  the  tenant  in 
tail  dies,  his  iiTue  brings  ibrmedon »  the  recoveror  pleads  the  re- 
covery  by  a6lion  tried  i  there  the  iflue  in  tail  may  falfi^  by  the 
matter  fupra>  per  Fortefcue,  which  Pafton  and  Alcue  juftices  ut-  ^i^^p^" 
terly  denied;  for  he  fhall  not  falfify  in  the  fame  point  which  was  medoapu" 
tried \  becaiiji  he  may  have*  attaint y  notdu    £r.  Faux.  Recov.  pi.  35- cites    ^ 
II.  cites  19  H.  6.  39.  *•  ^ 

5.  Tenant  in  tail,  who  is  not  the  eldefl  fon^  as  where  he  is  ion  by 
a  (econd  venter,  fhall  falfify ;  becaufe  he  cannot  have  attaint.  Br« 
Attaint,  pi.  124.  cites  22  H.  6.  28.  per  Fortefcue. 

6.  If  a  recovery  be  had  againft  tenant  in  tail,  and  the  title  is 
tried  againft  him,  viz.  quod  non  dedity  &c.  the  iflue  has  no  remedy 
but  by  attaint ;  for  he  (hall  not  fidfify  In  this  point.  But  if  the  ver- 
di£l  be  upon  other  fpecial  mattery  and  not  upon  the  titky  or  if  it  was 
a  recovery  by  defaulty  in  thefe  cafes,  the  heir  in  tail  may  &l(ify  the 
recoverv.     Br.  Faux.  Recov.  pi.  4.  cites  34  H.  6.  2. 

7.  The  iilue  in  tail  cannot  faliify  in  tie  fame  point  which  was 
tried \  but  reddition  or  confejjion  fhall  not  bind  the  ifTue  in  tail  from 
his  falfifying ;  and  notwithjianding  recovery  in  value  fuppofedy  yet 
the  heir  (hall  falfify  in  the  pointy  fuppofing  that  his  anccflor  was  not 
tenant  at  the  tinuy  l^c.  andfo  the  recovery  void,,  per  Choke  J.  and 
per  Brian,  fuch  recovery  fhall  not  bind  the  tail,  but  where  the  te- 
nant was  feiied  by  force  of  the  tail  at  the  time  of  the  recovery,  8ec« 
and  when  the  heir  of  the  donor  is  vouched.  Br.  Faux.  Recov. 
pi.  30.  cites  12  £.  4.  14. 

8.  The  juftices  were  of  opinion,  that  if  ifTue  pafled  by  jury  againft  But  if  trf» 
tenant  in  tail,  and  he  has  ijfue  and  dies  and  all  the  petty  jury  diey  ^^'  ^*t. 
yet  the  ifTue  in  tail  (hall  not  &lfify  in  this  point  which  was  tried.  g^^^tU^ 
Quod  nota.    Br.  Faux.  Recov.  pl«  31*  cites  13  £•  4.  3.  ancejur  'm 

tjil  anttjf* 
a^  B,uiA  it^tffes  arain^  ibem,  if  tenant  in  tail  din,  and  j4.  and  B./utvive^  the  heir  ID  tail  (hall  one 
be  eftopped  to  falfi^  in  the  fame  fmnt ;  for  the  attaint  is  given  to  the  furvivor,  qaere.    Br.  Eftop- 
pel,  pL  j68.  cites  13  ^.  4.  a  and  3. 

9.  A.  tenant  for  life,  remainder  to  B.  in  taiL     A.  leafeth  for  f  i  ^2  1 
ytarsi  a  recovery  is  had  againji  B,  living  A.  the.  recoverors  enter,      «       . 
and  ouft  the  lefl*ee  for  years ;  the  fon  and  heir  of  B.  releafeth  with  \.  s!a  by 
warranty  to  him  to  whom  the  recoverors  have  afTured  the  lands ;  nsraeof 
the  lefee  enters  ^  B.  diethr  the  releafor  diethy  6cc.     It  was  holden  cl*iL^fe 
that  tne  entry  of  the  leflee  before  that  the  warranty  had  attached  ^2  And? 
upwi  ths  pofTcffion  which  paffcd,  had  avoided  the  warranty.     And  31.S.  Cbf 
theLd.  Anderfon  conceived,  that  the  recovery  fhould  not  prejuiice  J?"*?^ 
theilluc  in  tail,  b  It  t.uc  th^  iiFue  flioulJ  falfify  the  1.  me.  Mich.  ^!^y^^' 

30£liz.  C.  B.  2  Lj.  5^^.      Aids  v.  Smith.  Lincoln 

College  -^ 
Mcx  255.  S.C.  by  name  of  BricQl  T.  Chamberlaine. 

§  10.  A 


xo.  A  praecipe  is  brmight  againft  tenant  in  tail,  who  prays  in  oU 
ff^JlrangiP  as  tenant  for  lifiy  who  fHters  into  the  aidj  and  bars  die 
demandant,  and  afterwards  the  tenant  in  tail  dieth  ;  his  ificte  is  at 
large  to  chim  the  eftate  tail,  although  the  mouth  of  bis  fiitber  was 
eftopped  as  to  it.    ,2  Le«  27.  in  caie  of  Ards  v.  Smith. 

II,  Tenant  in  tail  brought  a  quod  ei  ieforceat  and  ceunted  ufon 

em  e^ecial  tally  whereas  in  truth  it  was  a  general  tail,  and  recovered 

and  died ;  the  faid  recovery  fliall  not  conclude  the  iflue.  2  Le.  57. 

in  cafe  of  Ards  v.  Smith.— —cites  33  H.  6.  i8. 

s  c!Raym.    '   I2»  -^-  tenant  for  lifiy  remainder  to  B,  his  fan  in  taiL     A,  entered 

19.  s.  c.      into  ajlatute  and  dies.    The  conufee  fucd  zfcirefocias  againft  B, 

— '»  Mo4     The  Cheriff  returned  fcire  fociy  Sec,  and  thereupon  execution  was 

j/c,  ^*'**     had  without  any  plea  pleaded  by  the  heir,  and  the  heir,  being  auftediy 

the  execution  brought  ejeflment.   It  was  adjudged^  that  B.  was  Dound, 

an4  that  be  had  no  remedy  by.  eje£hnent,  error,  aud.  quer.  or  any 

way,  but  againft  the  fherinF,  in  cafe  he  made  a  &Ife  return ;  but 

Wmdham  J.  thought  B.  the  heir  might  £dfify  this  recovery  in  ac* 

tion  of  a  higher  naturcy  but  not  in  this  adion  of  ejedment,  becaufe 

k  is  of  a  lower  nature,  according  to  F£RK£R*s  case,  6  Rep.    But 

Twifden  J.  doubted  if  he  could  &lfify  in  any  action,  becaufe  it  is  m 

mare  than  a  term.    Mich.  13  Car.  2.  B.  K.  Sid.  54,  55.    Day  v« 

Guildford, 

[  See  Itcioterc  CfittlMMt.  (C.  a).  ] 


(H.  2)  By  Infant  or  Feme  Covert, 

!•  T  F  a  mail  recovers  again/I  etfonu  covert  withont  naming  thi 
-^  haron  in  the  writy  the  baron  and  feme  Jball  have  ajjyiey  per 
Shard  and  StouiF.     Br.  Judgment*  pi.    147.  cites  12  E«  3*  and 
Fitxh.  Affife  147. 

2.  But  if  it  be  not  reformed  in  the  life  of  the  bai^onyhxit  he  dies; 
tbere  the  feme  (hall  be  barred  by  fuch  recovery,  and  is  put  to  her 
writ  of  right,  per  Shard  and  StouiF.  Ibid. 

3.  Brook,  fays  the  cafe  is  briefly  reported,  but  he  believes  that  it 
is  intended  of  a  recovery  by  aSlion  tried  ^  and  by  appearance  of  the 
party  ^  for  if  it  was  upon  a  recovery  by  defauhy  it  fcems  to  him  that 
the  feme  jkould  have  writ  of  error  \  for  infant  flxiU  have  a  writ  of 

,  error  of  a  recovery  had  by  default  againft  nim  \  and  fo  it  was  ufed 

in  the  time  of  H.  8.  and  anno  2  M.  i.  Ibid. 

Br«  Affift,        4^  Aflifc  by  infant ;  the  tenant  pleaded  recovery  of  the  fame  VmL 

nt«  S^C—  '"  ^?^  ogainjl  the  fame  flaintijfy  to  which  he  yJrr^,  that  at  the  time 

IJr.  Jucisr^^  (fthe  recovery  he  was  within  agCy  and  the  affife  was  taken  by  baiE^ 

wen^P^      and  (^t  the  time  of  the  recovery  J.  held  ttfor  term  ofUfoy  the  re* 

es^ites       'oerfion  to  the  now  plaintiff  and  his  Jiftery  and  the  c^inion  of  the 

court  was  that  the  infant  tnall  well  have  the  plea^  quaere  cau&m, 

.    whether  becaufe  he  was  an  infant,  or  becaufe  it  was  taken  by  plea 

of  the  bailiff',  or  becaufe  the  infant  was  not  tenant ;  for  it  feem$  by 

1%  PJa  i6«  that  recovtrj  upon  appearance  Ciiwot  be  confeffed  and 

«  avoi^cdr 


aroi^d  in  pleading,  contrary  of  recovery  by  drfiault ;  for  th^rc  the 
pleader  (haU  aver  uiat  he  was  tenant  at  the  time  oi'  the  recovery, 
to  wbich  the  other  ihall  have  anfwcr.  Br.  Confers  and  Avoid  pL 
3J.  cites  26  Afll  6. 


(I)  At  what  Time, 

!•  T  N  ai&fe,  a  recovery  is  pleaded  againft  the  plajntliF,  and  he 
''  hath  caufe  tofalfi/y  it,  and  does  not,  but  takes  ijfue  upeu  an^ 
$tbir  ^inty  which  is  again/i  hiTUj  zni  he  is  barred  oy  judgment; 
(here  n  he  brings  another  action,  and  the  recovery  is  pleaded  againft 
him,  he  cannot  falfify  it,  becaufe  the  judgment  ftood  in  force ;  ani 
the  plaintiff  might  have  taken  this  by  plea  at  firft,  quod  nota,  by  the 
opinion  of  the  whde  court.    Br*  Faux.  Recov.  pl«  39.  cites  49 

2.  Debt  by  a  prior;  the  defendant  pleaded  the  cujtom  •fLondom 
at  large  cf  foreign  attachment^  and  that  one  H.  brought  debt  againft 
the  fame  plaintiff,  which  was  returned  nihil  in  London,  and  there- 
upon this  debt  was  atnU:hed  in  the  hands  of  this  defendant,  and  fo 
the  plaintiff  recovered,  judgment  ii  a&io ;  and  the  now  plaintiff 
fiddy  that  the  recovery  was  ty  covin ;  for  he  faid  he  did  not  owe  the 
hid  hm  to  the  (aid  H.  which  was  by  him  demanded  in  London 
nodo  &  forma  prout ;  and  per  Laicon  he  fliall  not  have  the  plea  to 
6Ifify  the  (aid  recovery  in  London  now,  becaufe  he  might  have  const 

into  London  within  theyear^  and  have  pleaded  and  *  difproved  the  debtf    *  ^"'s* 
and  have  barred  the  then  plaintiff,  and  becaufe  he  did  not,  therefore,   ^^^^^ 
now  be  hathpajjid  his  time  and  cannot  ialfify  it.     Br.  Faux.  &ecov« 
pL  i6.  cites  39  H.  6.  19. 

3.  If  tenant  for  life  fuffers  a  recovery,  he  in  reverlion  may  fiadfify 
imring  the  life  of  the  tenant  for  life,  or  after  his  death.  Pig.  oi 
Recov.  165,  i66, 

[  See  JCrid  <B.  2).  ] 


(K)  By  Warranty  and  Affets. 

!•  1^0T£,  that  where  tenant  in  tail  difcontinues  with  war* 
^^  ranty,  and  leave  aflets  and  dies,  and  2  by  cort/piracy  caufe  E. 
tt  enter  and  ouji  the  alienee^  againji  whom  the  iJTue  (widiin  age)  of 
Ae  tenant  in  tail  recovers  in  fcire  facias  upon  fine  of  the  fame  tail; 
that  in  diis  cafe  he  who  loft  (hall  have  adlion  and  falfify  the  re-* 
covery  by  the  warranty  and  affets.  Br.  Faux«  Recov.  pi.  18.  cites 
27  AlE  74. 


(L)  F#r 
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(L)  For  want  of  Jurifdidion. 

I.  T  T  was  admittedi  diat  a  man  may  blCiff^z  recovery  had  agatHjl 
^  bimfiif  (or  a  point,  which  proves  fuch  recovery  to  be  void,  as 

becaufe  it  was  coram  mnjudice,  Br,  Faux.  Recovery,  pi.  38.  cites 

39  Aff.  6;  ^ 

2*  In  treipafs,  it  was  not  denied,  but  diat  if  z fine  be  levied  sfkmi 

in  ancient  demefne  at  the  cmtmon  law-,  and  after  a  recovery  is  had  in 

the  court  of  ancient  demefne^  that  this  recovery  is  feint  in  law ;  bjr 

which  he  mfified  it.    Br.  Judgment,  pL  17.  cites  7  H.  4,  3. 
r  I  '^^  1       3*  In  affife  tenant  pleads  in  bar  a  recovery  in  dower;  plaintiiF 
ir.Fwk.     ^pli^  ^t  die  lands  demanded  are  in  the  cinque  ports,  ubi  breve 
KecoT.  pU    domini  regis  non  currit,and  the  plea  held  ill ;  for  judgment  at  9^- 
X5.  S.  C,      minfierfor  lands  in  the  cinque  ports  is  good ;  aliter  of  lands  xxiWaUs. 

Pig.  of  Recov.  1 59*  cites  36  H,  6.  6.  32. 


(M)  For  Prior  Right. 

I.  1  F  I  am  feifed  by  titUy  and  J.  ouffs  nu^  and  /  ^e-ouft  him^  tsA 
^  A.  ncovoTf  againfi  me  by  affife^  1  may  have  attaint  or  afife  of 
my  firft  pofleffion ;  and  therefore  if  the  recovery  in  the  affife  be 
pleaded,  the  plaiittiff  may  confefs  and  avoid  it,  becaufe  his  affife  was 
of  elder  pofleffion.  Per.  Paming.  Quaere  inde,  the  judgment  of 
die  affife  being  in  force.  Br.  Affife,  pi.  i86.  cites  13  Afil  i. 
^^  2.  Note,  it  was  (aid  for  law  in  attaint,  and  not  denied,  that  where  • 

!*(;?*  cites  y^  ^^  diffeijed  by  W^  and  3.Jiranger  recovers  againft  him  bonafide^  or 
ty  covm  iy  titky  which  is  younger  than  the  title  of  J,  there  J. 
may  eoter  upon  the  recoveror  and  plead  this  matter,  and  the  re« 
covery  mefne,  &c.  and  a  good  plea.  Br.  Entre  congeable^  pi.  4. 
dtes  |4  H.  6.  44. 
J^*  ^""dL  3*  ^^^  ^^  forcible  entry  j  the  plaintiff  makes  title  by  a  recovery 
g^^'cT  in  a  writ  of  right  againft  the  Uffor  of  the  defendant;  the  defendant 
fleads  that  at  the  time  of  the  writ  of  right  brought^  his  lejjor  hat 
aliened  the  reverfion  to  A.  to  whom  he  attorned,  and  held  good. 
Pig.  of  Recov.  159.  cites  i  H.  7.  pi.  7. 

4.  If  ^.  kai  title  by  formedon  or  cui  in  vita  and  enters^  and  Bw 
recovers  againft  him;  A.  is  remitted  to  his  firft  action.  Bt»  Juc^-^ 
nent, pi.  iii. cites  23  H.  8. 

5.  But  if  B.  recovers  againft  A.  hyfalfe  title  by  a^on  tried,  nAen 
J.  is  in  by  good  title^  be  mall  then  have  error%  or  attaint^  or  writ  ef 
right.  Ibid. 


tN)Foc 
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(N)  For  Feint  Pleading. 

r«    A    Parfon  made  a  leafe  for  years,  and  afterwards  in  a  quan  Br.  Fanx. 

-^  impedit  brought  againji  him  and  the  patron  they  pleaded  ^^3;  P** 

feindy ;  leflee  fhall  not  falfify,  becaufe  if  the  parion  had  refigned,  the  '*  '    '  ' 
leaTe  had  been  gone.     Pig.  of  Recov«  159.  cixes  T.  26  H.  8. 


(O)  Pleadings. 

I.'  T  N  affife^  the  tenant  pleaded  recovery  in  moftdanceftor  againft 
•*  N.  and  the  plaintiff yir/W>  that  N,  againft  wbont^  {jfr.  was  not 
tenant  tfibe  franktenement  \  and  it  was  admitted  a  good  plea.    Br. 
Faux.  Recov.  pL  37.  cites  19  AiT.  4. 

2.  Where  a  recovery  is  pleaded  againji  my  ance/forj  I  may  fay, 
that  my  anceftor  Jkad  nothing  in  the  land  at  the  timej  6f r.  without 
/hewing  wb^  was  tenant  thereof  \  contra  in  avoidance  of  a  fine^ 
Qusere^  if  it  (hall  not  be  intended  a  recovery  by  default ;  for  it  feems 
to  be  contnuy  upon  a  recovery  upon  appearance.  Br.  Judgment, 
pL  24.  cites  14  H*  4.  33. 

3.  In  warranty  if  charter s-^  the  defendant  rmy  fay y  that  the  plain*  f  I  *l  C  1 
tiff' in  the  fr^  a^ion  entered  uponthcplzhmS  then  tenznt  pending  the  •^^  •• 
writy  which  matter  the  plaintiff  might  have  pleaded  and  did  not  ^ 

or  that  the  plaintiff  in  this  action  had  nothing  in  the  land  loji  by 
the  Jirfi  affien  i  and  a  good  plea,  per  Arden  in  a  praecipe  quod  red- 
dat,  quod  non  negatur.    Br.  Faux.  Recov.  pi.  45.  cites  21.  H.  6. 

49- 

4.  In  ai&fe,  if  the  tenant  makes  a  bar  at  large^  and  the  plaintiff 

neka  title  by  recovery^  and  the  tenant  dejlroys  the  recovery  by  trov*  ■ 
ing  it  to  be  void',  it  is  no  plea  without  making  title  to  himfelt ;  for 
if  the  plaintiff  was  in  by  a  void  recovery,  this  is  no  refort  to  the 
tenant;  for  it  is  not  lawful  for  the  tenant  to  enter  upon  him,  if  he 
has  no  title :  and  fo  fee  that  the  tenant  (hall  not  avoid  the  tide  of 
the  plaintiff  without  making  title  to  himfelf.  Br.  Aflife,  pL  103. 
<:itcs  36  H,  6.  33,  34. 

5.  A*  pending  a  writ  of  entry  fur  diffeifin  againft  him,  recovered 
iyfirmrdon  agatnji  his  own  feoffee.  The  beft  opinion  was  that  the 
traverfi  £hall  be  of  the  diffeijin  and  not  of  ^isi^  feoffments  Br.  Faux. 
Recov.  pi.  ay.  cites,  7  £.  4.  19. 

6.  A  man  recovered  land,  and  brought  fcire  facias  againji  TV, 
If.  and  after  he  brought  fcire  facias  againji  J.  tertenanty  who  faid 
that  TV,  N.  againji  whom  the  recovery  was  had,  was  not  tenant  of 
the  franktenement  the  day  of  the  firjl  fcire  facias^  kc.  nor  ever  after^ 
hut  one  A,  whofe  ejiate  he  the  now  tenant  hathj  &c.  and  To  the  re- 
covery void;  and  this  was  held  a  good  avoidance  .of  the  recovery; 
and  yet  nontenure  generally  is  no  plea ;  and  it  leem?  that  this  re* 

covery 
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corejrv  was  by  default;  for  it  is  faid  elfewhere  that  upon  reanerj 
fy  default^  the  tenant  may  fay  that,  he  was  not  tenant  the  day  of  the 
writ,  &c.  nor  after ;  for  in  pleading  fuch  recovery,  the  party  mufi 
aver  that  the  writ  was  brought  againflfuch  a  cne^  then  tenant  of  the 
land ;  but  he  who  appears  and  pleads  and  lofes,  fliall  not  do  fo.  Br. 
Faux.  Recov.  pi.  32.  cites  14  £.  4.  a. 

7.  Note,  by  the  juftices,  that  the  termor  may  falfify  a  recovery 
againft  his  lefior  being  in  reverfion  at  the  time  of  the  recovery,  as 
lie  may  of  a  rent  which  the  lefior  fufFered  to  be  recovered  againft 
him }  and  per  Brian  and  Townfend,  he  {hall  by  that  before  the  writ 
brought  agfinji  his  lejfor^  the  lejfor  granted  his  reverfion  .to  W,  N. 
to  v^om  he  attorned  before  the  writ  brought,  andy&  was  not  tenant 

I  at  the  time  of  the  writ  brought,  and  recovery  had.     Br.  Faux.  Re- 
cov.  pi,  23,  cites  14  H.  7. pi.  59.  cites  i  H.  7.  9. 

8.  Praecipe  quod  reddat  fur  difleifin  in  the  poll ;  the  termor  for 
years  by  thejlatute  of  Gloucejier  prayed  to  be  received,  and  (aid  that 
this  recovery  is  by  covin  to  make  him  lofe  his  term,  and  traverfed 
the  difTeiiin  $  and  per  Pollard  and  Fitzherbert  he  cannot  do  others 
wife ;  for  the  covin  is  not  material  without  traverjing  the  point  efthe 
writ.  But  per  Port,  if  the  tenant  in  tail  makes  dijcontinuancey  and 
the  difcontinuee  makes  a  leafe  for  years^  the  ijjue  in  tail  brings  for^^ 
nudon  by  covin  of  the  difcontinuee  to  make  the  termor  lofe  his  term} 
there  the  covin  is  only  material.  Per  Pollard  the  termor  is  with- 
out remedy  in  this  cafe  \  for  the  heir  in  tail  (hall  be  remitted ;  for 
by  them  where  the  recovery  is  upon  a  true  titlcy  the  covin  is  not  ma^* 
ieriaL    Br.  ColIufu>n,  ice.  pi.  21.  cites  14  H.  8.  3. 

.  9.  In  pracipe  quod  reddat  the  t^wiJit  pleaded  in  abatement  tj{  At 
writ,  that  one  A.  after  the  laft  continuance  had  brought  an  ajjife 
aigainft  him,  and  recovered  by  aSiion  tried^  viz.  by  verdi<5t ;  and  the 
demandant  faid  that  this  affife  was  brought  by  covin  between  the 
(aid  A.  and  the  tenant  to  the  intent  to  abate  his  writ ;  and  there  it 
is  granted  by  all  the  court,  that  this  is  no  plea  without^nt/m^  ctf ij;^* 
of  the  covin,  PL  C.  46.  b.  Arg,  cites  9  H.  6.  41.— And  Plowden 
iaid  he  agreed  the  law  to  be  fo  \  and  the  reafon  is  becaufe  the  title 
was  tried  by  verdift  of  12  men,  and  then  the  demandants  faying 
that  it  was  by  covin  cannot  be  intended  true  againft  the  verdi3m 
Ibid. 

10.  But  where  (as  in  the  principal  cafe)  the  recovery  was  hyde-* 
faultj  in  which  cafe  there  is  no  trial ;  but  the  default  of  the  defen* 

[  1 36  J  dant  was  the  cauje  of  the  judgment^  by  which  in  this  cafe,  and  where 
the  recovery  is  by  default,  a  man  (hall  aver  that  it  was  by  covin  ge-^ 
-nerallyy  and  fo  the  divcrfitj-.  Arg.  PL  C.  46.  b.  in  cafe  or  Winibiih 
V.  Talbois. 

11.  By  the  21  H.  8.  15.  the  leffee  (hall  be  received  to  fidfify 
•the  recovery  before  judgment,  ani  it  (hall  fufpend  the  executioii* 
But  then  he  mufl:  not  only  aver  the  collufton^  but  pUadfome  a£f  to  iar 
the  plaint ij^'s  title.    Pig.  of  Recov.  5 1 . 

12.  Notwithftanding  the  fbtute  of  Gloucefter,  and  the  2X  H.  S. 
Jt  never  l^y  in  the  mouth  of  a  tenant  to  the  pracipe  to  plead  a  leafe 
fox  years,  or  to  (lop  execution  upon  any  fuch  plea.  If  an  ajfife  be 
iuroMght  againfi  tenant  for  life^  he  caimot  fay  that  there  is  a  leafe  for 

♦  years 


yiars  fnadext  to  bh  rights  though  the  tenant  for  years  himfelf  may 
fidfifyarecoveiy  againft  him  in  reverflon.    Trin.  i  Annae^  B.  R*      ^ 
7  Mod  42.  Per  Holt.  Ch.  J.  in  the  cafe  of  Smith  v.  Angell. 


(P)  Bar.     Plea  in  Bar  to  the  Falfifylng. 

1^  ASSISE  by  A.  againft  the  Lord  C  of  land  in  T.  in  the 
^  county  of  £•  the  defendant  pUadid  in  bar^  that  at  another 
time  be  bimfe^  recovered  the  fame  tenements  againji  the  plaintiff  in 
the  county  of  IV.  and  the  plaintiff  fued  to  reveife  toe  judgment  tn  B. 
R.  affimdng  them  to  he  in  the  county  of  W.  and  had  judgment  and 
refiitutiony  and  after  the  tenant  brought  aJSfe  in  the  county  of  fFl 
againft  the  pbixtiff  and  recovered  the  land  tn  the  county  ofW.  judg-* 
ment  if  the  plaintiff  who  fued  to  reverfe  the  firft  judgment,  affirm- 
aiig  them  to  be  in  the  county  of  W.  (hall  now  have  affife  in  the 
county  of  £•  For  he  ought  to  have  brought  affife  and  not  to  have 
fued  to  reverfe  it  \  for  it  was  faid,  that  where  a  man  recovers  land 
in  a  bafe  court,  y^ich  does  not  lie  within  the  jurifdidion  of  it,  and 
brings  writ  of  fidfe  judgment  of  it  s  he  (hall  not  have  af&fe  after,  be- 
cauie  he  affirms  th:^  it  lies  within  the  juri(didion ;  quod  nota,  by 
Avne;  but  here  the  affife  was  taken,  becaufe  it  cannot  be  intended 
to  be  of  the  (ame  tenements  which  are  in  plaint.  Br.  Judgment^ 
pi.  58.  cites  10  Air.  25. 

1.  In  mortdancejlor  againji  the  baron  and  feme  and  S,  the  baron 
Sfclmmedfor  bimfelfand  hisfeme^  and  S.  vouched  the  baron^  who 
came  and  pleaded  a  recovery  by  aSfion  tried  by  himfelf  againji  one  5. 
by  dumfutt  infra  atatem,  where  in  truth  he  recovered  again/l  5. 
named  in  the  writ  pending  this  anion  ;  and  f aid  that  the  ejlate  of  the 
anchor  of  the  demandant ^  of  whofe  feifin  he  demanded^  was  mefne  ^f- 
fween  hi:  title  and  his  recovery ;  to  which  the  demandant faid^  that  S. 
wasfeized,  and  enfeoffed  t^is  fame  S,  with  warranty^  of  which  feifin  S. 
wasfeized  at  the  time  of  the  judgment  given^  and  Jo  the  recovery  falfe 
and  feint  in  law,judgment,imd  prayed  the  affife,  and  the  vouchee  de'^ 
iiwrr^i/ thereupon,  and  becaufe  by  the  demurrer  all  thq  points  of  the 
writ  are  confeflTed,  therefore  the  demandant  releafed  his  damages  and 
bad  judgment  to  have  feifin  of  the  land  immediately.  Quod  nota ; 
and  fo  good  caufe  to  fidfify,  becaufe  Utitfeoffnuni  and  warranty  were  . 
not  pleaded  in  the  firft  aSion.  Br.  Faux.  Recov.  pi.  22.  cites  30 
Aff.  10. 

3.  A  man  cannot  falfify,-unlefs  he  makes  himfelf  a  title  to  the  land  > 
fx  though  the  recovery  be  void,  yet  when  the  recoveror  is  in  by 
it,  it  is  not  lawful  for  the  plaintiff  tg  enter  and  ouft  him  without 
title,  and  therefore  it  is  no  plea  without  making  title  \  for  where  the 
tenant  in  affife  {deaids  a  bar,  the  plaintiff  muft  make  a  title  to  him- 
felf bdbre  he  can  avoid  the  bar.  Br,  Faux.  Recov.  pi.  15.  Per  For- 
tefcue  Ch.  J.  cites  36  H.  6u  32. 

4.  In  annuity  by  the  abbot  ^CL  again/l  the  vicar  ofT.  and  counted  f  j  ^7  1 
that  he  and  his  predecej/ors  time  out  of  mind  have  been  feifed  of  the  an^  *•  ^'  ^ 
9uity  in  right  of  his  church  of  C.  alorelaid  \  and  the  defendant  tra- 
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Vit/ed  the  prg/cripfidn,  and  //  wasfounJ  with  the  fUnniiffy  and  he  m^ 
covered  \  a|id  after  the  annuity  was  arrear  at  amthtr  thm^  and  tbt 
abbot  brought  fcire  facias  agairi/l  thefucc^Qr  of  the  TicaTi  who  [aid  thtit 
thi  abbot  and  bis  predcajors  have  been  parfons  of  71  and  beld  it  in 
proper  ufe.  as  parfons  imparfonee  in  right  of  their  church  of  C.  time 
out  of  mind,  and  that  the  faid  abbots  have  claimed  thef^id  annuity  as 
parfofiS'i  fcc.  and  that  the  (aid  abbots  and  their  predecefibrs  were 
feifed  ^the  faid  annuity  only  as  parfons  of  the  faid  church  as  he  has 
alled^ed;  arid  fo  the  iliid  rscoverv  void  and  iHiU  in  law.  And  b^ 
caufe  he  does  not  fay ^  that  the  preaeceffars  of  the  nbbet  have  been  feijed 
of  the  laid  anniiity  in  fzA  as  parfons^  &c.  ner  has  travetfed^  that  the 
abbot  and  his  predeceiFors  were  not  feifed  of  any  other  annuity^  there- 
fore the  plaintiiF  recovered,  quod  nota  \  but  bj  feveral  the  inatter 
was  good  caufe  to  have  felfihed,  ice.  For  otherwife  the  abbot, 
might  have  two  annuitte?)  the  one  as  abbot,  and  thd  odier  as  parfon : 
and  vxis  faili^ing  goes  to  the  adion;  and  yet  if  it  had  beexi  pleaded 
in  the  fif  ft  ai^on,  he  muft  have  conchxded  tx>  die  writ.  Br.  Fawd 
Recby«  pL  29.  cites  10  £•  4.  i6. 

5.  In  annuity,  one  outlawed  oftreafen  brought  a  writ  of  rmr,  ami 
htA  fiire  facias  againft  the  lords  mediate  and  immediate,  who  are  re- 
turned warned,  and  made  defauity^nd  the  utlawry  is  reverfed  by  im« 
prifpnment.  In  affife  brought  the  lords,  cannot  aver  that  he  ivtt 
at  large  and  ihall  not  ialfify  the  recovery ;  for  thofe  who  ore  fum- 
mon^  are  bound  for  ever*  Br.  Faux.  Recov.  pL  24.  dtes  4  H. 
7.  2. 

6.  In  afflfe  againft  tetunt  in  fee  fimple  the  plaintiff  recovered  by 
default ;  he  can  never  falfify,  though  h^  may  have  writ  of  right,  net 
Keble.    IbiA  ' 


(Q.)    Other   Adion.     In  what   Cafes  after  Re- 
covery againft  a  Man  by  £>efau}t,  he  may  have 

other  Adion,  and  what. 

I.  13  E,  I.  4,  re-  JT/.HE  RE  AS  before  time^  ifaman  hadl^ 
cites  that  '^    his  land  by  default'^  he  bad  neme  other  r#- 

eqvery  than  by  a  writ  of  rights  whtch  was  n§t  maintainahU  by  any^ 
that  could  not  claim  of  meer  right  as  tenants  fo|r  term  ofWf^  in  free 
marriage,  or  in  tail,  in  which  ejlates  a  reverfion  is  rejirved* 

And  provides  that  ftetn  henceforth  their  defouhjMl  not  he  fo  pre-' 
judicial^  hut  that  they  may  recover  their  eftate  by  another  writ  than  if 
4i  writ  of  rights  if  they  have  right  \  and  that^ 

For  land  in  free  marriage  hft  by  defauk%  fueh  -a  writ  fiM  be 
made. 

2.  In  afiiie  the  defendant  pleaded  in  abatement  of  the  writy  that, 
pending  the  writ  J.  N.  had  recovered  againfi  him  by  dumfidt  infra 
gOtatem  of  elder  datOy  ftnd  was'i;)r  mVfff  ^i^v;  and'iK>twmftakidjag 
this  the  aifife  was  awarded,  quod  nota  j  quaere  cau&m,  whether,  be* 
4au(e  that  the  tenant  did  not  fay^  that  bey  wbe  rHaVerod  ewtrodi  or 

becaofis 
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« 
becaufe  the  recovery  was  by  nient  dedire,  and  not  by  aSfion  tried. 
Br.  Brief,  pi.  278.  cites  22  Aff. 

J.  Per  Mordaunt,  Wood,  Townfcnd  and  Brian,  if  tenant  for  life 
be  impleaded,  and  prays  md  ofhAOi  in  reverfiony  who  isftumamudi  emd 
mates  defaukySLni  the  tenant  for  life  confet(es,  or  lofes  odierwife,  y«t 
he  in  reveriion  may  have  writ  of  rights  or  ad  terminum  quiprateriity 
aod  (hall  falfify  the  recovery.  Quod  No'ta  Bene*  Br.  Faux.  Rc«  ^ 
cov.  pi.  24.  cites  4  H.  7«  2.  ^        ' 

[  See  JBar,  (D)  ] 


(R)  Other   AAion.     In  what  Cafes  a  Man  may  [138] 

falfiiy  by  other  A6tion. 

1.  J  F  fuch  particular  tenants  as  tenants  in  dawery  &fr.  kfe  by  ac^ 
*  tion  tried  in  a  real  a&iony  it  feems,  that  at  this  day  they  t^eoi- 
felrcs  are  without  remedy,  per  Coke.    6  Rep.  8.  b,  and  6y^  that 
with  this  accords  50  E.  3. 7. 

2.  l{  tenant  for  Hfehe  impleaded,  znd  prays  aid  bf  him  in  rtoerfton^ 
^Bifoisfummonedy  and  makes  default^  and  the  tenant  for  life  confeffes, 
or  loles  otfaerwife;  yet  he  in  reveriion  may  have  a  writ  ofrigbty  or 
oitirmnum  quiprateriity  and  fhall  falfiiy  the  recovery,  quod  nota 
bene;  per  Mordant,  Wood,  Townfend  and  Brian.  Br.  Faux.  Re- 
cov.  jL  24.  cites  4  H.  7.  2. 

3*  If  a  man  lofes  in  af^ey  the  tenant  is  not  put  to  his  writ  of  ri^, 
bat  may  have  amfe  of  mortdancejlory  per  Coke,  6  Rep.  8*  b.  cites 
5M  1. 

4«  &  recovery  in  aflUe  is  no  bar  mformedon  in  rev^rtar*  per. 
Coke.  6  Rep.  8.  b.  cites  6  H.  4.  2. 

5«  Real  aioions,  as  writs  of  right,  wxits  of  entry,  &c.  and  their 
fcvetal  appendaees,  as  grand  cape^  &c.  were  feveral  great  titles  in 
the  year  books,  but  now  much  out  of  ufe;  for  in  moft  cafes  at  this 
day  the  entry  of  him  that  has  right  being  law^I,  men  chooTp  to  re- 
cover their  pofleffions  by  ejeShmnty  excepting  that  in  common  re- 
coveries the  form  of  fucn  real  actions  is  prefer ved.  And  fometimes, 
though  rarely  a  writ  of  dower  or  formedon;  becaufe  ordinarily,  where 
an  enitatl  is  Juipedted,  a  common  recovery  is  bad.    And  fometimes    ,  « 

in  the  grand  feifions  in  ^ales  they  proceed  by  a  quodei  deforceat,  Ld« 
Haies*s  Pref.  to  Roll's  Abr.  pag.  5. 


(S)  Equity* 


'•   A     had  land  extended  to  him  in  anciint  demefne  byjl^tuu  mer-*^ 

^^  chanty  and  afterwards  B.  pur  chafed  the  landy^nd  recovered 

by  fufferance  in  the  ancient  demefne  court  upon  voucher,  and  en- 


yj  %  vMs^mc  mere  was  no   rcr 

fcicncc^pl.  8.cites7H.7.  II. 
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iPa^er  and  ^n,  or  C!)iUi,  $c.   ilDr 

{Parent  anD  C][)iU)« 


(A)  What  Adions  a  Father,  &c.  may  have  on  Ac- 
count of  his  Child. 

m 

I.  f  IIRESPASS  quare  filiam  ^  handemfuam  rapuit  &  ab- 
jl,     duxit  lies  for  the  father,  but  not  for  the  motker  \  for  the 

father  of  common  right  ihall  have  the  wardoihx%  fon  or.  daughter; 

per  Catefty.  Br.  Garde,  pi.  55.  cites  ^  E.  4.  53. 
AAion  lies       '2.  Father  (hall  not  have  a^on  agamft  a  mailer  for  beating  his 
not  for  Che    fon  and  heir  apparent,  and  laming  bimfo  as  he  is  di^araged  as  to  bis  ' 
thou'^h  it      ^^rriage.    Le.  50.  Pafch,  29  Eliz.  B.  R.     Gray  v.  Jeffes. 

i^as  objected  that  he  was  at  the  charge  ofcurirg  his  foil  of  his  wounds,  becaufe  he  was  not  compcU- 
abie  to  it.    Cro.  E.  849.     Rip? on  v.  Norton.—- — But  it  was  admitted  arg.  that  aAion  roi^ 
have  lain  for  the  father,  if  he  had  (hewn>  that  the  fon  w«f  bisfervant^  whereby  he  ioft  hi^  ferrice^ 
But  alleging  lois  of  fenrice^  without  aiiegtng  tliat  the  foa  was  bis  fervant,  is  not  fofficienu    Cm.  ' 
£•  ut  fupra. 

3.  If  the  fon  marries  without  confent  of  the  father,  the  &ther  has 
.  no  remedy.  Le.  50.  Gray,  v  Jeffes.— Sec  5  Mod.  222.  King 
alias  Micnel  v.  Thc/p. 

4*  The  father  ihall  not  have  adion  for  taking  any  of  his  chil« 
dren  except  his  heir;  and  that  is,  becaufe  the  marriage  of  his  heirs 
belongs  to  the  father,  but  not  of  any  other  his  fons  or  daughters. 
And  the  father  has  no  property  or  intereft  in  the  odier  children, 
which  the  law  accounts  may  be  taken  from  him.  Cro.  £.  770. 
Trin.  42  Eliz.  B.  R.  Barham  v.  Dennis.-— -But  Glanvil.  J. 
contra.  Ibid* 


(B)  Inter  ic;  as  to  Legacies^  &c.  to  the  Children 

by  Others. 


Jey 

2.  lihc  graru^ather  devifed  lands  to  his  fon  to  pay  10  /.  p^r  annum 
to  ihefon^s  3  daughters^  ^c  father  gives  200  /•  in  marriage  with  one 
whether  the  10/.  per  ann.  {hall  be  included  in  the  20q/.  or  not  ? 
it  was  decreed  that  it  ihould  be  included.  Toth.  141.  cites  Mich* 
13  Car.  Kirrington  v.  Afly. 

3-T^ 


iTat^et  ann  ^n,  $c* 
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3.  The  hther  received  a  legacy  of  100/.  and  another  of  50  /.  left 
to  B.  his  eldeft  ion  by  the  grand^ther  and  grandmother ;  afterwards 
ibcfatbir  gave  bond  to  pay  his  fm^  whom  he  had  dijinherltedy  6000  /. 
It  was  infifted  that  the  bond  mcluded  the  legacies.  But  Ld.  Jef-  r  .  .^  l 
fcnes,  in  fiivour  of  a  difinherited  heir,  would  allow  no  more  than  L  t  J 
what  they  could  prove  to  have  been  a£tually  paid  towards  fatisfac- 
tion  of  thefe  legacies^  and  eo  nomine  as  in  part  of  the  legacies,  and 
the  reft  to  be  paid  with  intereft.  Mich,  1687.  Vern.  480.  Sir 
Wnu  Cann  v.  Lady  Cann. 

4.  A  legacy  of  150/.  to  the  daughter  of  B,  was  paid  to  B.  who 
after,  on  her  marriage  with  J.  S.  gave  her  1000  /.  fortiony  and^QltX^^ 
a  church  leafe  upon  her,  and  maintained  her  and  her  hujband  i^years 
at  his  own  hcufe^  The  Mafter  of  the  Rolls  decreed  the  legacy 
with  cofts,  but  (aid,  though  he  would  not  difcharge  it,  he  difliked 
the  fuit.  HilL  1703.  Ch.  Prec.  228,  Sir  George  Chudley  v. 
Lee. 

5.  Children  iiot  demanding  their  legacies  of  their  father  when 
they  come  of  age,  or  after,  i$  no  difcharge  of  them ;  and  the  father 
is  bound  to  maintain  them  during  their  minority,  and  their  portions 
given  by  a  ftranger  are  nothing  to  him  more  dian  if  they  h^d  not 
any  j  and  where  they  lived  to  be  fit  fur  fervice  and  ferved  their 
father ;  their  fervice  was  more  worth  than  the  intereft  of  the  legacy 

(which  was  50/.  apiece)  and  fo  inter ejl  was  allowed.  But  wherQ 
one  of  the  daughters  married,  and  ihe  and  her  hu(band  had  a  yearns 
hard  after  marriage^  the  father  muft  be  allowed  for  it,  unlefs  an 
agreement  be. proved  to  the  contrary.  Pafch.  7  Annac,  3  Ch,  IL 
168.    Strickland  v.  Hudfon  and  Maion. 

[  See  Retire.  (L.  c)  ] 


(C)  Allowances  to  Parents  for  Maintenance  out  of 

Children's  Fortunes, 

I-  A  Devif^  250/.  to  his  fon,  and  made  his  wife  executrix, 
^^*  who  married  another  hufband.  T)n  a  bill  brought  againft 
them  by  the  fon  for  the  legacy,  the  defendants  would  have  difcounted 
maintenance  and  education ;  but  the  court  would  not  permit  it  fo 
as  to  dinunijh  the  principal  fum ;  for  it  was  (aid  that  the  mother 
ought  to  maintain  the  chilcL  2  Vent.  353.  Mich.  33  Car.  2. 
Anon. 

2.  But  2L  fum  of  money  paid  for  the  binding  him  out  an  apprentia 
was  allowed  to  be  difcounted.     2  Vent.  353.  Anon. 

3.  jtndtiie  mother  was  decreed  a  reafonable  allowance  for  main^ 
tenance  cf  her  (on  ftom  2  years  of  age,  when  the  ^ther  died,  to  18, 
when  the  fon  died ;  (he  having  received  the  rents  of  33  /•  per  an- 
num defcended  from  the  &ther  on  the  fon,  as  heir  at  law.  Pafch* 
7  Annse,  3  Ch>  K»  164,    Wallis  v*  Everard.  ^ 
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(D)  Goer- 
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(D)  Cocrtton.  What  Adh  done  by  a  Child  fliall 
be  faid  to  be  done  by  Coertion^  and  fo  relieved 
againil. 

I.  A  Father  prepared  a  hoM  conditioned  fir  payment  cfrzoL  a 
^^  year  to  htm  for  life  by  hhfon^  to  whom  O' very  large  e/tate  had 
been  devifed^  and  upon  propofing  it  to  the  fon,  he  refufed  to  execute 
it,  fejnng  it  was  more  reafonable  diat  the  father  Aould  depend  upon 
his  honour.  Upon  which  the  father  left  the  bond  with  the  forij  fay^ 
ingy  if  he  would  notfign  it  he  might  let  it  alone.  But  aftrrwaras  in 
the  father's  abfence  the  fon  figned  it,  juft  before  he  went  to  travd, 
ana  drreSfed^  that  it  Jhould  be  delivered  to  his  father •  Ld.  C.  Parker 
r  1  ^l  1  faid  that  thofe  words  might  be  fpoloc  fo,  as  to  amount  to  a  threatning 
and  to  intimrdate ;  but  it  might  alfo  be  otherwife,  and  the  £dber 
feemed  to  acquiefce  undej  the  fon*s  anfwer.  And  that  for  aught 
appeared  it  was  his  free  zA^  and  what  he  thought  himfHf  obliged 
in  honour  to  do,  and  therefore  without  any  proof  to  impeach  it^  it 
Ihould  not  be  fet  afide  in  equity.  Wms's  Rep.  602.  607.  ffilL 
1719.     Blaclcborn  v.  Edgely. 

2.  If  it  ihould  ever  appear  diat  the  power  of  a  parent  aver  a  chiU 
has  been  abufedy  as  by  his  gaming  a  releafe  ot  the  child's  orphanage 
.    part  by  threats^  &c.  a  court  of  equity  will  certainly  fet  afide  a  re- 
leafe thus  unduly  gained,  per  Ld.  C.  Parker.  Pafch.  1720.  Wms*s 
Rep.  639,  640.  in  cafe  of  Blunden  v.  Barker. 


(A)  iFealtp  mU)  i^emaspr, 

Ii     17  E.  2«    K*  NJCTS.  that  when  a  freeman  ddtb  homage  /» 

^■^  his  lord  of  whom  he  holdeth  in  chiefs  beflmil  bM 
Bis  hands  between  the  hands  of  the  lordy  and  fay  thus  : 

I  beeome  vaur  man- from  this  time  forthy  for  Hfiy  for  member  ani 
for  worldly  honour  \  andjhall  owe  you  my  faith  for  the  lands  that  / 
hM  ofyouyfaving  the  faith  I  $we  unto  our  lord  the  kingy  e^nd  to  mime 
ether  lordsn 

When  a  freeman  doth  fealty  to  his  lordy  heJhaObold  his  right  htmd 
upon  the  hooky  andjhalljay  thus  : 

Hear  you  my  lord  R.  that  J.  P.  will  be  to  you  both  faithful  and  frut^ 
andjhall  owe  tny  fidelity  to  you  for  the  land  thai  I  hold  ofyouy  andlaw^ 
,  fully*  fhall. do fuch  cujioms  andjervices  as  my  dutj  is  to  you  at  aUtermu 
affigned.     So  help  me  God  and  all  his  Saints. 

9U  Seifi^ 


%,  Sii/h  rf  homage  ttid  fe^ty  is  fo  tneftimaUe  ki  hw,  that  no 
iSfirefi  for  them  of  any  goods  or  chatties  of  whativer  valttg-f  is  in 
judgmeitt  of  law  excef&ve^  and  though  the  lord  diiirein  oftentima  * 
iot  tbeni,  that  the  tenant  cannot  manure  his  land,  yet  the  tenant 
(ball  not  hBMtaffUidffivent  dijlrefi  as  iie  (hall  have  for  rent  or  other 
prd!^.  4  Rep.  8.  b,  Mich.  17  and  j  8  £I}z.  C.  B.    Bevil's  cafe. 

3.  Fealty  gives  fiijin  of  all  annual  fervices  fufficient  .to  make 
feifm  in  avowry,  but  not  in  an  affife ;  but  of  accidental  fervices  this 
gives  feifin  in  aiffife.  per  omnes  J.  2  Biownl.  99.  Trin.  9  Jac.  C.  B, 
Anon, 

4.  A  difirefs  is  a  good  demand  of  fealty,  but  the  lord  cannot  avow  sm  if  after 
for  fealty  upon  a  demand  made  after  the  death  of  the  tenant.     Mo,  fealty  </«. 
883.  Trin-  15  Jac.  C.  B.    KingfweD  v.  Crawley.  "I^^UiT^ 

ntmt  £es,  the  lord  may  diftreia  after  his  death  for  it.  per  Hobart.  Noy.  24.  Crawley  v.  Kingf* 
milL 

5.  If  a  man  holds  land  at  will  rendring  renf^  fealty  is  not  incident 
ta  it;  for  it  is  but  a  rent  diftndnable  of  common  right.    Co.  Litt. 

6.  One  vutthin  age  may  do  homage,  but  he  cannot  do  fealty ;  b^* 
caufe  that  is  to  be  dohe  upon  oath.  2  In(l.  1 1. 

7.  Homagium  is  either  ligeum  orfiodaU*  Vaugh.  279,  in  calc  of  There  are 
Craw,  v.  Ramf^.-i— cites  7  Rep.  7.    Calvin's  cafe.     •  homagcX 

verrifoti  and  feudal ;  foveretgn  homage  is  due  to  the  king  only  in  right  of  fovereigDtty ,  and  tliis 
coaimonly  is  called  liege  homage,  from  tigando,  becaufe  it  binds  the  fubjedl  to  the  king  ;  but  fo 
aifo  was  the  other  anciently,  becauie  it  lifcewife  binds  the  tenant  to  his  feod4l  lord.  Spelm.  Glofs, 
Tprbo  Homagium.  296* 


mrm^^im^am 


jree-jratm  laents.  [  h?  1 

(A)  Notes  in  General, 

FEE-FARM,  .or  feodi  firma  is  when  any  one,  of  the  gift  or  45  1. 3. 15. 

grant  of  another,  holds  to  him  and  his  heirs  rendering  either  \  P"* 

the  h3f  or  the  third  part,  or  at  leaft  the  fourth  part  of  the  true  value*  bJ."  r^*^ 

And  fuch  tenant  is  bound  to  no  fervices,  but  what  are  contained  in  pi.*8.*i;Ues 

'  the  charter  itfdf,  except  fealty,  which  all  tenures  are  liable  to,  S-  e — pi. 

Spdm.  Gl<^.  verbo  Feodum,  page  221.  TenuTcfc'* 

Bf  22  Car.  2.  6.  ffff.  4.  Letters  patents  granted  by  the  king  of  This  ^et 

tertain  fu-farm  rMs^  before  the  24th  of  June  1672,  arc  con*  ©f  P»«^«fi- 

P     -,  J     J^  *  *  "*     .  '    '  ment  was 

AnneO*  mi  ructjfaiy 

M  4 '  Seff. 
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to  enable  tht  Self.  10.  Purchafors  may  buy  and  enjoj  the  fame  rents^  notwidH 
*' altera        ftanduig  any  fiatute  of  mortmain. 

Uant  of  thefe  rents,  Inii  to  encourage  purcha(<lrsy  and  to  nvefich  friviUgei  to  thefubjeA  tuhVAtbe 
king  cmlri  transfer  witbout^aS  offm-Bamaitf  and  locure  and  fupply  the  defaft  of  nomredtaloc  mfrt' 
cital\  and  the  a6t  itfelf  is  an  authority  that  the  king  might  alien  ;  for  the  a6l  declares  the  letters 
patents  good,  which  were  granted  before.  Per  Holt  Ch.  J.  Mich.  7.  W.  3.  B.  R.  Skin.  606. 
In  the  JBUnkers  cafe.— -——Fee  farm  rents  will  merge  in  the  i»bentaitce.  per  Parker  C.  Mich. 
10  Geoy  !•  10.  Moid.  526.    Atcherley  v.  Vernoo*  • 


(B)  Convcyancps  thereof.      How  diredcd  to  be 

made  by  the  Trijflees, 

22  Car,  2.  cap*  6.  fe^.  6.  Ena^s  that  tbi  truftees  and  the  far- 
vtvor  orfurvivors  rfthem^  ihall  execute  to  purcbajirsy  indentures  of 
bargain  and  fale  containing  a  conveyance  of  the  faid  renti^  and  reciting 
the  confideraiion  of  money  paid,  which  (Eall  be  enrolled  in  any  of 
the  four  courts  of  Wejlminjier^  within  fix  months  afier  the  date 
thereof 

Seit.  12.  InJhuBions  to  he  oUerued  in  the  fale  of  thefe  rentSj  yet/i 
as  the  non-purjuance  of  thcmJhaU  not  weaken  purchafors  titles, 

1.  Contrasts  for  fates  Jball  bejigned  by  the  lord  treafurer  or  commif" 
fioners  of  the  treafury^  or  two  ofthem, 

2.  The  truftees  Jhall  convey  to  fitch  as  by  order  from  the  hrd  trea- 
furer or  commijfioners  of  the  treafury^  or  two  of  them^  they  fkaH  be  rf- 

reRedm 

3.  Every  contractor  fhaUaX  or  before  fealing  his  conveyance^  pay  one 
moiety  at  leaji  of  his  pur  chafe  money  into  the  exchequer -^  and  before  he 
receives  his  conveyance  give  fuchfecurity  as  the  lord  treafurer  or  com^ 
miffionersy  k^c*  Jhall  approve  for  the  other  moiety, 

4.  Such  as  pay  down  their  whole  money^  Jhall  be  allowed  for  prefent 
payment  of  their fecond  moity^  not  exceeding  loL  per  cent,  « 

5.  Immediate  tenants  liable  to  pay  any  rentSyfiaU be  preferred  in  the 
purchafe  of  it  before  other Syfo  as  they  tender  themfihei  to  the  Igrdtrea^  - 
furer  or  commtfjtoners  of  the  treafurvy  to  contrast  within  fix  months  after 
pafpng  the  faid  patent  y  and  notice  thereof  publijhed  by  proclamatieny 
and  perfeSf  their  contraSlyand  pay  orfecure  the  money  within  fix  months 
aftery  at  fuch  rate  as  Jhall  be  agreedy  not  exceeding  7.0  years  pur-^ 
chafe, 

[  l/L%'\       b.  If  the  immediate  tenanty  orfome  on  his  behalf  do  not  tender  and 
perfeSf  his  contraSlyOll  benefit  of  performance  to  be  loft, 

7.  Thepurchafor  may  have  his  conveyance  in  the  names  of  any  per» 
fon  he  JhaU  dejire, 

8.  If  any  rent  be  charged  with  an  incumbranccy  confideration  Jhall  be 
had  of  it  and  reprize  allowed i  and  the  purchafor  Jhall  covenant  to  take 
upon  him  fuch  incumbrance, 

9.  The  truftees  Jhall  hold  the  rents  to  the  king^s  ufe  till  fale, 

10.  The  truftees  fiall  covenant  with  the  purchafors  againft  their 
§wn  aSis. 

.  22  4^ 


tZ  (f  23  Car.  2.  24«  fe&.  9.  Impawers  the  trujfees  to  convey  tht 
faii  Tints  to  purchafors  either  by  the  words  expreffed  in  the  letters 
patents,  or  by  particulars  to  be  made  by  the  auditors^  or  by  the  original 
grant:  from  the  crown^  favin^  the  queen's  right  to  th^  rents  hereby 
Vipd. 


(C)  Purchafors  indemnified  and  favoured ;  and  how 

enabled  to  fue. 

-      ♦ 

22  Car.  2.  6.  fe£I.  7.  Ena£fs  that  purchafors  Jhatt  hold  the  fame  ^o  cncou- 
ajcharged  of  any  breach  oftrufty  which  may  be  pretended  to  be  committed  chafinKfoo- 
ij  the  trufiesy  and  may  recover  the  fame  as  the  king  mighty  excepting  farm  i-ents, 
the  prerogative  procefs  out  of  the  excbeqieer,  this  aa 

Se£f,  9.  Purchafors  of  rents  referved  by  any  letters  patents  of  lands  pJJ^rcVafors 

mid  tenementSy  i^c.  and  fold  after  the  pajjing  of  this  aSly  fhall  enjoy  the  fame 

tbem'y  any  cancellingy  avoidanccy  or  determination  of  fuch  letters  pa-  power  of 

tents  notwithjlanding.     This  a£l  fhall  not  he  conjirued  to  avoid  any  ^^^x'^^^l^ 

covenants  or  agreements  on  the  king's  party  in  the  original  refervation  of  land  out  of 

fuch  rents  \  nor  decrees  in  the  court  of  augmentation  or  court  of  ex^  which  the 

chequer  before  the  2^dof0^ober  1642.  or  f  nee  2gth  of  May  1660.  ^^^^ 

whereby  fee  farmers  were  to  be  difcbargedy  and  allowances  out  of  the  but  on  any- 

[aid fee-farm  rents  to  be  made,  -  other  of  the 

lands  of  the 
tenant  as  the  king  had.    Hill.  1715.  1  Vern.  713.  Att.  Gen.  v.  Mayor,'&c.  of  Coventry. 

Fee-Farm  rents,  when  grai^teid  by  the  king,  hecame  rent  feck,  and  therefore  not  to  be  extended, 
i^rg.  9.  Mod.  72.  cites  Cro.  £.  656.  Fee  farm  rent  is  exUndihU  upon  an  elegit,  and  yet  the 

vords  of  tiie  (tatute,  which  give  thelheriff  authority,  are  only  land,  viz.  Mediaaten  tei-rae.  Arj. 
10  Mod.  526.  , 

A.  claims  a  fee-farm  rent.nndertbis  flatutey-end  there  is  z  feftcjlration  on  the  land,  out  of  which 
the  fee-farm  rent  ilTues^;  the  court  canuot  order  the  fequeurators  to  pay  the  arrears  out  of  the 
money  in  their  handSf  but  declared  the  grantee  mgbt  tuie  bis  remedy  at  law,  notwithflanding  tbefg^uef 
tratim.    Per  Covirper  C.  Hill.  1715.  »  Vci*n.  713.  Att.  Gen.  v.  Mayor,  &c.  of  Coventry, 

The  court  left  him  at  liberty  to  diitrain  fur  his  renc  at  law,  without  incurring  any  contempt  in 
eqVtty,  and  that  no  le.ife  or  eftaie  derived  under  the  fei^eOraturs  Ihould  be  made  ufe  of  in  evi- 
deuce  acainft  tbe  claimant  of  the  fee-farm  renc,  to  prevent  the  diArefs.  Wms's  Rep.  3cS« 
S.C. 

Though  the  king  might  tBJlrain  on  any  other  lands  of  his  tenant,  as  well  as  on  thofe  out  of 
which  the  rent  IflTues  ;  yet,  if  the  tenant  alim  devife  or  Icafe  at  will  only  bis  other  lands,  the  crown 
cannot  diltrein  on  thofe  lands.  Hill.  17 15.  Arg.  z  Vern.  714.  Att.  Gen.  Vt  Mayor,  &c.  of  Co- 
ventry. 

S.  P.  Held  by  Cowper  C.  afiifled  by  the  Ld.  Ch.  J.  Parker  and  King#  Wms's  Rep.  307.  HilL 
1715.  S.C. 

Soy  if  theve  be  an  eximt  upon  an  elegit  of  fuch  other  lands,  the  goods  or  chattels  on  the  premiiTes 
ib  extended  will  not  ^e  liable ;  for  this  is  a  greater  eltate  than  an  eftate  at  will.  Per  Cowper  C. 
aflifted  by  Ch.  J.  Parker  and  King.    Wnis's  Rep.  307.  S.  C. 

/\s  to  the  caie  of  the  Att.  G^n.  v.  the  mayor  of  Coventry,  the  reporter  fays,  that  afterwards  Ch. 
J.  Parker  informed  him  that  he  thought  ic  (night  have  been  proper  to  have  determined,  that  the 
je^vfir/aion  was  as  tU  band  of  the  court  upon  the  ejiate,  and  where  a  right  to  a  fee-farm  rent  appeared 
ID  be  prior  and  indifputable,  the  court  might  reafonably  enough  have  ordered  payment,  elfe  A.  for 
ought  appeared,  would  be  in  a  worfe  condition^  than  if  there  had  been  no  fequeltration ;  for  till 
the  feqoeftration,  the  corporation  paid  the  rent  voluntarily,  and  nowaredifabled  purely  by  thefe- 
queftration ;  and  patting  A.  to  diftrain  was  putting  the  charge  of  the  fuit  upon  the  eflate ;  whereas 
nothing  appeared  to  the  contrary  ;  but  that  the  corporation  was  feniible  of  A.'s  right  to  tbe  rent^ 
and  defirni  it  might  be  paid.    Wms*s  Rep.  308,  309. 

By  22  and  23  Car.  2.  24-  fe^.  2.  AU  purchafors  thereof  are  t9  U 
iept  harmlefsfrom  all  incumbrances  made  by  the  l^ujlees. 

(D)  Extent 


144  .  iTe^iratm  ]anitjG(. 


(D)  Extent  of  the  AQ,  as  to  the  Power  of  the 
Truftccs,  and  what  they  might  Convey. 

22  Can  2.  cap.  6.  fiff,  9.  EnaSfs  that  rent  not  ufuaUy  paid  by 
the  ffeaterjpace  rf^o years  lajl  pa/kfi^  ^*  i^  infert^dinfuch  letters 
patents^  and  tenants  Jhall  hold  tl^^r  lakds  difcharged  of  any  rent,  re- 
ferved  hy  virtue  of  any  patent  $f  concealment^  or  commjjion  ofdefenive 
titles'^  not  ujually  paid  by  the  greater  [pace  of  Afiyears^  until  the  fame 
JbaB  have  iehi  recovered  by  me  cosirje  eflaw^  And  bj 

&e&*  14.  &o  much  as  is  due  for  any  n/es  out  of  tie  premiffes  to  be 
fettkd  upon  truftees  fbaU  continsu  to  be  paid\  and  the  trufiees  are 
hereby  authorized  to  convey jfvr  performance  of  fuch  ujes^fucb  of  the 
faidfee^farm  rents^  &r.  as  Jhall  amount  to  the  f urns  chctrgedj  af^er 
which  conveyances  the  pvrchaJ9r5  ef  the  refiaue  to  he  difcharged 
thereof 

{^)  How  to  be  ordered  till  Sale.     And  liable  to 

what  Payment  or  Allowances. 

By  22  and  23  Car.  2.  %^fe£l.  4.  Tittfale  of  the  faid  rents^  the 
receivers  of  the  iing^s  revenue  Jhail  gather  the  fame* 

9  and  10  ^  3.  8.  Suhjeifed  fee-farm  rents  to  payment  if  taxes. 

7  Geo..  2.  cap.  j.  f.  5.  EnaSied  that  landsj  isc.  fubjeS  to  fee^ 

farm  rents^  iic.  iffsuh  rent  amounted  to  20  s.  per  ann.  or  nwre^  the 

landlerd  may  deduct  the  taxes  \  fuch  deductions  to  be  allotved  by 

the  perfons  intitled  to  the  rent  without  fee  or  charge  for  fuch  aOouH 

ana. 

8.  26.  Receivers  ofefee*farm  rents  to  allow  2  s.  per  pound  to  thi 
parties  without  fee  on  penalty  of  20 1. 


(F)  Pleadings  by  Purchafors. 

22  Car,  2.  cap.  24.  fe^.  8.  All  purchafors  may  male  a  general 
juftification,  without  producing  any  letters  patents^  by  £iying  that  the 
truftees  urre  feized  in  fee,  and  fo  granted  to  them.  And  bt 

10  Anna^  \%.f  4.  Where  anyfee^farm  rents  j  intended  by  theaHs 
of  22  Car.  2.  and  22  and  23  Car.  2.  to  befoldy  and  which  are  Ud 
furfuant  theretmtOy  fhall  he  named  and  defcribed  in  any  deed  er  fine^ 
declaration^  or  other  pleading'^  hy  fuch  or  the  like  names  or  defcriptiens^ 
as  the  fame  were  defcribed  in  the  indentures  of  bargain  and  fale  made 
by  the  trufiees  for  fale  thereof^  fuch  names  and  defcriptions  nmyferve 
for  conveying  or  pleading  the  title  to  fuch  rents  from  and  under  the 
triifiees. 

'^  4  Sea 


Sim.  t»44 

Si£i*  5-  Trmided^  that  this  aif  fiall  not  gw  any  benefit  ut  pleads 
ingy  or  laiving  a  title  to  any  renty  which  haih  not  been  paid  or  levied 
within  20  years  next  before  the  time  ofjuch  pleading  or  deriving  a 
Hfle. 


Stts,  [145] 


*  It  was 
the  ancieni 


(A)  Fees  of  SherifFs.  t^'^i^ 

any  offiee 

f  I.  rrrE  S  TM.  i.  c  26.  That  no  Sheriff  or  other  mini^r  of  J^Sr- 

'^    the  king  take  no  reward  for  doing  his  office^  but  be  paid  of  tration  of 
dat  which  they  take  of  the  king ;  and  he  who  (hall  do  fb,  fhall  render  i'ift^^^^td 
tfce  double  to  the  plaintiff,  and  Iball  be  puniflicd  at  the  will  of  the  orreW^^j' 


of  any  Tub. 
.  jcAfortho 

wmi  In  ofllce^  to  tTi«  end  h«  rc&xjtit  befree,  and  at  liberty  to  do  jofticei  imd  not  be  fettered  with 
folden  fees»  as  fetters  to  the  fuppreffion  or  ftibverfion  of  truth  ami  jiiftice.  a  Inft*  176. 

Here  are  underilood  ifcbeaforsy  coroners^  baUiffsy  ganUfs^  the  king's  ckrk  of  the  mm  keif  auhagtr,  and 
teiber  nferior  mmfisrsf  and  officers  of  the  km^,  whofe  office  do  any  way  concern  the  adminiAra- 
tioQi  or  execQtion  of  juftice^  or  the  common  good  of  the  fubjedt,  or  for  the  king's  lervice  ;  that 
nooe  of  the  king's  officers  or  minifters  do  take  any  reward  for  any  matter  touching  their  offices* 
bot  of  the  king.  And  fome  do  hold  that  the  king's  heralds  are  within  this  a^  ;  for  that  they  are 
the  king's  mkiiiiersyand  were  long  before  this  ftatute*    a  InH,  a  39*      ■  See  i  Inft.  74. 

Afromtitr  of  the  king  brought  an  adlion  upon  this  (latute  againft  J.  B.  under  iberiff  for  taking 
2C>  JL  over  his  fee  contra  formam  ftatutii  of  a  prifoner  in  his  ward,  &c.  the  defendant  faid  that  ho 
^  not  take  coutra  formam  ilatuti,  &£.  and  the  defendant  gave  in  evidence*  that  he  and  all  under 
ihcrift  there  time  out  of  mind  have  ufed  to  tak*  of  every  frifiner  taken  f^r  Jujpicion  of  felony  and  ae* 
piff of,  which  Tirere  in  their  ward,  ao</.  when  they  are  acquitted,  called  hart  feei^  and  that  theprU 
fner  vw  in  bis  ward  for  fufpieion  of  feltHy%  And  before  fucb  juices  ^  &c,  wat  acfmiteti  of  the  feleny,  bf 
w^ch  be  took  20^.  tor  abarr  fee*  &c.  and  the  plaintiffdencurred  upon  the  evidexice,  he  and  b« 
tbe  opinion  of  all  the  juftices,  this  is  out  of  the  cafe  of  the  ftatute ;  for  the  intent  of  the  ftatute 
iif  wtane  he  fo  takes  of  tbemi  that  bq  in  ward,  to  eiife  them,  but  Here,  when  he  is  acquitted,  be  tt 
no  prifooer ;  for  if  he  efcapes,  tbe  fiseriff  fliall  not  be  charged  of  the  efcape,  and  this  feo  was  af* 
ff,^  by  the  court  for  a  barr  fee  by  their  difcretion  in  confideration  of  the  great  charge^  which  thcptriff 
6u  m  kee^ngy  hringln/,  and  carrying  back  the  prifonersj  and  inketpiffv  the  number  of  fa  v  ant  i  to  carry  tht>m*, 
dW  ndfttaMtflirr  for  fear  of  eibapes ;  and  fo  the  clear  opinion  ofthe  juftices  was,  that  the  20  d,  for 
1  barr  foe  i$  out  of  the  cafe  of  this  ftatwe'    Br.  Fees,  pi.  6.  citeF  ;^i  H.  7^.16. 

•'^u/if  alkeriff  tairi  of  tbe  prisoner  his  cloatbs,.or  money  out  of  his  pwfe  injpite  of  his  teethy  it  is  out 
•f  tbe  cafe  of  this  fUtute,  becaut'e  trefpaf  lies,  Br.  ibid.—- *Br.  Prelcriptton,  pi.  j6.  cites  21  H.  7« 
J5.S.C. 

The  common  law  giving  00  fees  to  Iheriffi?  made  tbem  b^kwards  in  executing  writs,  by  ret* 
foiof  the  great  danger  both  in  ukiiig  defperate  men,  by  reafon  of  refiftance  ;  and  alfo  in  detain.t 
ing  tbem,  for  fear  of  efcapes,  fo  that  they  would  have  great  rewards,  or  otherwife  would  de  no« 
tbtag.  Whereupon  the  parliament  thought  6t  to  ikiat-  their  feesi  a&  in  the  29  £liz.  4.  per  Do« 
Mdge  J.  Lat.  iS.  in  the  cafe  of  Walden  v.  Vefey. 

[2.  Capitula  jiiftiti.  in  Magna  Charta,  fol.  i55.articulo  99, 
rf  flieriffs  and  *  other  bailiffs  and  minifters  of  the  king,  taking 
gifts  or  reward  for  executing  their  offices,     SeQ  alfo  there  article 

3.  A 
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Br.Coronc,  3.  A  man  was  arraigmd  of  two  felonusj  ind  paid  but  fir  one  de^ 
Stes  s!  c.  ^'^^rance  only.  Quod  Nota.  Br.  Fees,  pi.  8.  cites  26  Afl'.  47. 
per  Shard,  4-  In  replevin,  xh^Jheriffprefcrihed  to  have  40  j.  per  ann.  of  jlN. 
£r.  Office  and  his  anceftors,y»r  holding  of  his  tourne  at  D.for  the  eaje  of  the 
*^**ckfs^'  ^f/bi^iznf  ^ni  A/>  tenants^  for  which  fum  he  diftrained;-  and  per 
s.  c— s.  P.  Cur.  he  cannot  prefcribe ;  for  he  is  an  officer  removeable  yearly, 
Br.  Pre-  and  therefore  the  taking  of  the  faid  fum  is  extortion^  Br.  Fees,  &c. 
piffe    Pl.  18.  cites  47  E.  3.  4. 

40  £.  3. 4 -o-^but  ihould  be  4a  £.  3.  4» 

5.  He,  who  renders  himfelf,  and  \a&  fuperfedeas  before  he  is  ar^ 
refted  by  capias  in  debt,  ihali  make  an  attorney  in  bank  at  the  day, 
and  this  though  cepi  corpus  be  returned,  and  (hall  pay  no  fees 
upon  the  fpecial  matter  returned,  though  he  does  not  Jhew  thefaper^ 

r  146  j  fedeas  to  the  Jberiff  till  after  the  taking'^  if  he  renders  himfelf  to  him 
before  the  taking,     fir.  Tees,  pi.  4.  cites  21  H.  6.  20. 

6.  It  was  held,  that  a  (heriff  cannot  take  money  for  fees,  upon  de^ 
Every  of  warrants  general  to  his  own  bailiffs^  but  muft  ftay  till  the 
money  is  levied.  But  in  cafe  of  fpecial  bailiffs  of  phintifPs  own 
naming,  the  (herifF  may  take  his  fees  prefently.  ClayL  79.  15  Car. 
Baynes  v.  Robinfon. 

7.  If,  upon  a  ftatute,  one  Jheriff  takes  the  body^  and  another  the 
goodsy  per  Cur.  both  ihall  have  their,  fees.  And  wherefoever  the 
iherifF  hath  double  trouble^  he  ihall  have  double  fees.  Comb.  220« 
Mich.  5  W.  &  M.  B.  R.    Pope  v,  Haman. 


(A.  2)  Fees  by  Sheriff  upon  Executions. 

•  Thisfta-  I.     «  2Q  Eliz.  4,    J?  NACTSy  that  it  Jhall  not  be  lawful  for 

S^^^eSL  .       .      .             ^  any Mif,  under Mif.l'^iiif.  of franciiji, 

to  their  or  liberties  in  any  of  their  offices  by  colour  of  their  office^  to  receive  or 

executing  take  of  any  perfon^  direStfyy  or  indire^ly^  for  ferving  and  executing  any 

of  wrUs  of  g^fgy^f  Qy  execution  upon  we  body^  lands^  goods-,  or  chattels  of  any  perfons^ 

execution  .  .^'^  •'f^i/'j  ■'       ^  K  ^      J 

in  counties  ^''^  than  17,  d.  for  every  20  J.  where  the  jum  does  not  exceed  lOOL 

and  n9t  in  and  6d  for  every  20  J.  over  and  above  the  fum  of  100  L  which  they 

th"eThe  -^^^^ -^      ^  ^^  extendy  and  deliver  in  executiony  or  take  the  body 

arc  allowed  i^  execution  fory  upon  pain  that  every  jheriffy  l^c,  and  every  their 

aad.  in  the  officers,  which  Jhall  dire^ly   or   indirectly  do    the   contrary,  Jhall 

V  "fi^ft^^  fi^fi^^  ^^  '^^  P^^^y  ST^^^^  ^^^  treble  damages,  and  Jhall  alfo  for^ 
looL  and    fi^^  the  fum  of  i^L  one  moiety  to  the  queen^  arid  the  other  to  the 

6  d.  in         profecutor. 
.every  hun- 
dred afterward&a    But  then  they  ou^ht  to  pay  their  own  bailiffs  out  of  their  poundage  monef 
for  their  pains.    But  of  late,  the  ihenfi^  of  cities  do  demand  the  fame  as  ihehf&  of  counties  have ; 
and  1  have  heard  they  have  recovered  it.  L,  P.  R.  598.  *  The  printed  book  of  the  year 

of  this  ilatuie  is  falfet  and  by  the  Parliament  RoU.  it  appears  to  be  the  sSth.  i  Salk*  331.  in  cafe  of 
Broorwzlx  v.  Lock.  Trin.  7  W.  3*  Bt  Rt^-^^S^kin.  364.  accordingly .  Mich*  5  W.  and  M. 
B.  R.  in  cafe  of  Pope  v.  Hajmao. 


a.  Provided 


^.  Provided  that  ihis  aii  do  not  extend  to  anjfees  to  be  taken  for  it  was  re- 
eivf  exectaion  In  any  city^  or  town  corporate*  the'^^tovifo 

extends  to  a  city  corporate,  when  judgmetg  is  there  ghm  nmtbin  tbar  francbife,  and  execution  upon 
thaty  and  tut  whenjutipmnt  and  txecution  ijfuts  out  offuperior  courti  \  for  in  the  firft  cafC)  the  officer  is 
not  at  chat  *  grand  care  and  perii.  But  as  to  the  Iheriif  of  a  county>  his  travel  and  labour  is  all 
Qoe,  be  it  in  the  body  of  the  county,  or  in  a  franchile ;  but  if  that  tvum  U  a  county  of  itfelf^  there 
tlie  fteriffs  (ball  have  their  fees  according  to  this  ftatute.  And  now  judgment  was  given  fur  tlie 
plaintiff.  Noy.  76.  Walden  and  Gefner  v.  Veafely. 

*  5  Mod.  97.  Brockwell  v.  Leck«  Becaufe  he  is  at  lefs  trouble,  the  jurifdidion  4s  narrow  and 
the  Cheriff  not  fo  much  in  danger  of  an  efcape ;  but  where  in  the  principal  cafe  the  jurifdiAion 
being  the  palace  court  of  the  biJhop  of  Rorhefter,  and  as  large  as  the  diocefs,  and  fi>  was  iniiiled 
not  to  be  within  the  like  reafon.    But  non  allocatur. 

In  an  infonnation  on  this  ftatute  aga'uift  the  (heriff^  of  GlouceftcTy  for  taking  above  t2  d.  in 
the  poaod  for  txicuting  frocefi  upon  a  judgment  in  C.  B,  the  defendants  pleaded  the  provijo  in  the  (ta« 
tutCy  tuixtdn  aii  cities  and  cofporatl9nSf  and  their  officers  are  excepted,  upon  Which  it  WIS  demurred  ; 
for  Owen  Serjeant,  moved  that  this  provifo  extended  only  for  ferving  executions  upon  judgmentf 
in  their  courts  but  nut  upon  executions  of  judgments  in  other  courts ;  and  fo  it  may  be  collected 
fay  the  preamble  and  body  of  the  a^  But  all  the  court  contra  ;  for  it  Ihall  be  expounded  as  well 
for  ferving  executions  upon  judgments /in  other  courts,  as  in  their  own  courts.  Cro.  £.  2639 
164.  Mich.  33  and  34  Eliz.  C.  B.  the  Sherifft  of  Glouceftcr's  cafe 

jfnd,  wfaoeasit  was  objected,  thai  the  county  of  the  city  of  Ghucejler  extends  four  or  five  mles  fur- 
ther than  the  city,  and  that  this  execution  was  not  in  the  city,  but  within  the  county  of  the  city  ;  and 
fo  is  not  within  the  provtfn,  the  court  faid,  that  if  it  had  been  fo  pleaded,  peradventure  it  fhnuld 
beotherwife;  but  as  it  is  plieaded,  it  appears  not  to  the  court;  and  thereupon  it  was  adjudged 
forihe  defendants.  Cro.  £.  264.  the  Sheriffs  of  Gloucefter*s  cafe.  ■  Lat.  19. 52.  &  P.  per  3  J.  f 
Walden  v.  Vefley. 

f  S.  C  Pafob.  X  Car.  Palm.  399. 

3*  TheflierifFs  of  London  brought  debt  againft  A.  upon  the  fta- 
tate  of  28  Eli%.  4«  for  the  fees  there  allowed  for  the  making  of  an' 
aecution.  And  upon  nihil  debet  the  fp^cial  matter  was  found  of 
the  ftatute,  which  was  that  the  Jberiffjhould  not  take  ultra^  tuQ.fuch 
a  Jim  for  making  of  an  execution ;  and  all  the  court  thought,  that  [  j  aj  1 
ihis  implied^  that  f^ty  Jhould  take  fo  muth^  which  is  not  prohibited  ; 
and  though  the  ftatute  gives  no  action  for  this9  yet  becaufe  it  is  a 
d«tjr,  adion  is  given  of  neceffity  by  the  law.  Therefore  judgment 
^ens  given,  that  the  {herif&  Ihould  recover  the  12L  which  were  de- 
manded. Mo.  853.  pi.  1 166.  PaTch.  14  Jac.  B.  R.  Proby  and  Lum- 
leyv.  Mitchell. 

4.  No  fee  is  due  to  the  Iheriff  for  executing  a  cap,  utlag,  or  for  a  iheriff 

a  warrant  to  execute  it,  or  for  a  return  of  it,  per  tot.  Cur.  Het.  52.  was  commits 
Mich.  3  Car.  C.  B.  Wildfliire-'s  cafe.  ^  tedtoturuet 

**  ,  for  lakniT 

20  s-  for  a  warrant  on  a  general  cap.  utlag,  For  all  the  juftices  held  that  he  (liall  not  talc:  any 
fees  for  making  of  a  warrant  or  execution  of  that  writ,  but  oniy  is,  4^.  Whidi  is  given  hy  the  Jlu* 
Me  23  H,6.  for  it  is  at  the  fuit  of  the  king^  But  iipoii.r^^.  tt/ia^-  umdexomriSus  <r//,  which  Is  after 
jndgmeiit  it  is  otherw.ife.    Mich.  7.  Jac  1.  %  Brownl.  283.  Sheriffs  of  Berkfhtre's  cafe. 

5.  There  was  much  doubt  upon  the  words  of  the  ftatute,  and  •  Per  3. 
Ac  court  divided  upon  the  point,  whether  the  fherifF  Should  not  Juftatainft 
have  I2d.  in  the  pound  for  every  pound  to  lool.  and  after  that  6d.  ^'^fjl^^'y' 
or  whether  he  fliould  have  but  6d.  for  every  pound  when  the  exe-  ftJan  ha!e 
cution  is  more  than  lOol.  Noy.  75,  76.  Walden  and  Gefner  v.  is.  in  the 

Vcafdv.  *  pound  for 

^  the  fu:ft 

100  L  and  6d.  (or  what  is  over  100 1.  Poph.  173.  S.  C.  Welden  v.  Vcfcy.-— Poph.  176.  cites  tlit 
caieof  Emptom  v.  Bathukst,  where  two  juftices  contra,  one  held,  that,  where  the  fum  ex- 
^•eds  rooL  he  (hould  have  but  6  d.  for  levying  of  every  20  s.  of  the  firft  100 1.  but  t\nt  judgment 
J«^as  given  upon  other  points,  (but  adds)  that  all  the  court  feemed  to  be  of  opinion^  that  he  Ihall 
Mve  12  d.  for  every  20$.  of  tiie  firft  xool.  and  6d.  for  every  20  s.  olFthe  refidue.— Held.iccciV- 
Wflyuponthc  firft  argument  on  a  demurrer  .Scd  Quaere,  cfuia  adjomatur.  Cro.  E.  535,  Gucnuiy 
V-^oout— Fflr  HohfiTtaad  Wiach  J.  the  iheriff  fhail  have  6  d.  only  if  the  /urn  cxcccvi>  ic- 1. ' 
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Mich.  20  Jac.  C.  8.  Wtnch,  51.  ift  cafe  of  Em^on  v.  Bathiirft.*-*  Lat.  ji.  accorJIngly,  Walften 
and  Gefner  v.  Urfy,  S.  C— S.  P.  adjudged  and  afiirmed  in  error.  Cro.  C  a86.  Liifter  v.Brcxiflc/. 
—Jo.  307.  Mich.  S  Car.  B.  R.  &  C 

6.  Per  Glyn  Ch.  J.  There  are  Mfeet  due  to  the  ikusASfwr  at* 
ecutfng  an  habere  facias  pojfeffionem  5  and  fo  let  it  be  declared,  al- 
though they  have  ufually  taken  fees  for  executing  fuch  writs.  Pafch. 
1659.  in  cafe  of  Henb  v.  Njsmt.  L.  P.  R.  597. 

7.  In  an  aftion  againft  a  (heriff  for  his  fees  it  Was  obje6fcd,  that 
this  was  a  Ca,  Sa»  the  which  was  not  a  iatisfa£Uon,  and  the  ftatute 
does  not  give  any  fee  to  the  (herifF)  but  only  permits  hsm  to  take  a 
foe  not  exceeding  fuch  a  rate.  But  per  Cur.  the  ufagc  has  always 
been  fince  the  ftatute  of  28  Eliz.  to  take  a  fee  upon  a  Ca.  Sa.  and 
fAich  a  fee  is  sdlpwed  to  the  iherifF  for  his  trouble,  which  he  had  in 
the  execution ;  and  therefore,  if  there  be  2,fecond  execution^  he  ought  * 
to  have  a  fee  for  that  alfo  for.  his  trouble,  as  well  as  for  the  firft; 

•  Comb.      and  per  Holt  Cb.  J.  an  affion  would  lie  for  .his  fee,  for  the  law  ^ 
«o.  S.  C.    permitting  him  to  take  it,  makes  it  a  duty.     Skin.  363.  Mich.  5  W. 
and  M.  B.  R.  Pope  v.  Hayman. 

8.  It  was  bidd  by  the  court,  ^that  the  ftatute  extends  to  all  judg^ 
ments  in  JVeJiminJiery  and  that  whether  the  (herifF  executes  them 
in  a  county,  or  a  franchiie,  he  fhall  have  his  fees  within  this  fla-' 
tute,  viz.  i$«  per  pound  for  the  £rft  100 1.  and  6d.  per  pound  for 
every  other  lool.  and  fo  it  is  of  the  bailifFof  a  liberty,  wi^en  he 
executes  any  execution  on  a  judgment  given  ia  the  courts,  at 
Weftminfter  within  his  liberty ;  but  if  the  bailiff  or  other  officer^ 
executes  procefs  on  a  judgment  g,iven  in  a  court  of  a  corporation^  or 
Jihrty,  he  is  not  entided  to  fees  withjn  this  ftj^tute.  I  Salk.  331. 
Pafch.  7.  W.  3.  B.  R.  Brockwell  v.  Lock. 

9.  It  was  refolved,  that  the  ftatute  29  Eliz.  4.  does  not  extend  to 
real  executions^  but  only  to  executions  in  perfonal  a£bion$,  therefore 
it  does  not  extend  to  an  habere  facias  feifinamy  or  ppffejjionem*  Pafcb* 
8  W.  3.  C.  B.  I  Salk.  331.  Peacock  v.  Harris. 

ID.  Nor  does  it  extend  to  executions  \x^nj}atutes*merchant^  re^ 
cognizances^  i^c,  for  the  a£t  is  to  be  underfiood  of  i^afos  where  the 
judgment  redditur  in  invitum^  and  not  by  the  voluntary  .confeffion  of 
-  the  party,  i  Salk.  332.  Peacock  v,  Harris. 
[  1 48  J  IX.  Upon  a  capias  adfatisfac*  the  flieriff  (hall  have  his  fees  for 
the  whole  debt,  i  Salk.  331.  Pafch.  8  W.  3.  C.  B.  Peacook  y. 
Harris. 

12.  Powelljun.  J.  faid  that  it  was  the  opinion  of  Holt  Ch,  J. 
diat  the  fherifFmould  have  fes^  for  executing  an  elegit^  but  be  faid 
he  doubted  of  that  \  becaufe  it  would  be  unreafonable  v/httk  the 
whole  debt  is  500 1.  and  perhaps  the  land  extended  but  20 1.  per  aon. 
that  the  fheriff  fhould  have  fees  for  500 1.  Treby  Qi.  J.  Aid  that 
he  fhould  have  fees  according  to  thefum  levied^  and  not  according  to 
the  debt  recovered,  as  upon  a  fieri  facias.  To  which  Powell  an- 
fwered,  that  that  could  not  be  ^  becaufe  the  party  might  detain  the 
land  till  he  was  fatlsfied  the  intire  debt,  and  the  plaintiff  is,  hy 
bavin?  made  his  election,  barred  pf  all  other  executions,  x  SallL 
332,  Peacock  v.  Harris. 

13.  If 
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13.  If  an  erroneous  writ  be  delivered  to  the  iheriff,  and  he  ex- 
ecutes it,  he  iball  have  fees,  though  the  writ  be  erroneous.  I 
Salk.  $n.  Pafch.  9  W.  3.  a  R.  Earl  v.  Plararoer. 

14.  For  fee^  of  executing  an  elegit',  debt  lies.  Extent  generally 
i$  the  word  of  the  ftatute  of  EKz.  and  that  an  extent  upon  an  ex- 
tent upon  an  elegit  was  an  extent  within  die  ftatute,  as  well  as  an 
extent  cipMi  the  ftatute.  i  Salk.  333, 334.  Mich.  4  Annse,  B.  IL 
Tjfon  V.  Paflce. 


(A.  3)  Fees  of  other  Officers. 

^^Jfnu  %,  42.   CJS  VE  RJlf  ancient  fee$  of  marjhftls^  chemier*  « Inft-  461 

*^  kinf^  porters  of  iuftices  tn  ejre  ^  ferj^n$f^  ^^' 
harinf  verge  before  the  juflices  at  "Weftminifler. 

2.  fFeftwu  2*  44.  Porters  haring  verge  before  ^}if/iic£S  rf  the  %  10(1.467,^ 
bench  in  the  circuity  ft>all  take  for  keeping  a  jury  only  lod.  for  the  4f^ 
billsj  nothings  upon  a  recovery  without  a  jury  ^  nothing ;  upon  a  reco» 
very  againfl  many  by  one  writj^J,  for  homage  done  in  the  bench  they 
Jballhave  their  upper  garment  "^  of  great  aJ/SfeSy  attaints^  juries^  and 
battel  wggedy  the  fee  is  i%  d.  for  tbf  pleas  of  the  crown  the fif  is  12  d» 
the  (hteni  fer  every  prifiner  delivered /^ a.  the  chirographer's  fee  is 
4^.  the  cleri'sfeefor  writing  originalsyfor  every  writ  l  d. 

(A.  4)  Of  Coroners. 

I.    3  E.  u  10.  H^eJIm.  t.rpNjiCTS  that  they  Jhall  take  iw-  4inft.  271. 

"^  thing  of  any  man  iodQ  ih^  offiu  rf.  — '  Hawk. 
coroner,  in  pain  of  great  forfeiture  to  the  king.  ^g  ^-  *^ 

liTawk.  PL  C.  c^.  9.  f.  46.^«z  InfL  176.  f^ys,  that  this  lUtute  was  made  m  aftrmmctoftbe  cam* 
MM  /ai|r;  il|is  otilgr  is  .added,  fur  paine  d«  greve  foifeiture  al  roy,  and  this  Aatuts  ^od  ia  force 
votiUthe  Hatuce  made  3  H.  7.  i. 

i 

2.  Coroners,  ^o  had  taken  half'a  mark  at  divers  tines  of  die 
people  contra  fermam  ftatuti,  were  thereof  indiMed,  and  put  into 
the  grace  of  the  king  and  made  fine.  Br.  Fees,  &c.  pi.  9,  cites  27 
A£  14.         - 

3.  3  H.  7.  I.     Gave  him  a  fee  ofi^s.  ^d.  uponthewew  of  the  ^^^%  *^J- 
body,  if  the  goods  vf  the  murdereryVc.  pL^CnStS 

4*  A  coroner  received  id.  cf  every  vifne  when  they  came  before  9.  C  47. 
ihe  judges  in  tyrcy  as  belonging  to  his  office,  ii^ich  was  neither* 
againft  the  common  law,  nor  this  ftatute ;  for  he  txxk.  it-  not  for 
mg  bis  fffcey  but  a  right  due  to  his  agkey  which  might  have  a 
reafenaUe  Degtnmn|,  viz.  for  uid  towards  his  travel,  iMendance^- 
aad  ichar|cs.     2  *Inft,  176- 

5-    I  «•  8.  7.    Enaefs  ibaty  where  any  perfon  Jhall  be  fiam  by  %^^\ 
wifad^eriturey  the  coroner  Jhall  not  take  any  thing  fir  doing  his  oglee  9,f.^/*^' 
on  pain  of  ^o  s.    Thejufiices  ofajjife  andjujlices  of  peace  are  impfw- 
eridto  hear  and  detemune  the  faid  offence. 

(B)  Bjr 
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(B)  By  Officers  in  Conrt,    [Detamef- if  the  Body  till 
pdidy  yujiifiable  in  nobat  Ca/esJ] 

s.  P.Br.OF-  [i,     j4  Gaoler  may  retain  a  prifoner  for  due  fees.    P.  14  Car.  B» 
^.V°  d^  ^'  ^^^  per  Cur.  in  Jennings's  cafe.] 

o*  £u  4«  x8« 

*  s.p.  Br.        \But  a  gaoler  can  »a^  retain  a  prifoner y^r  *  iw/fl/,  drink^  or  hdg'- 
Office  and    ing ;  for  diefe  are  not  of  neccffity  for  him  to  provide.   P.  14.  Cur. 
'    ^^P^^y-  in  B.  R.  per  Cur.  agreed.] 

xg;  '  '  [2.  If  due  fees  are  due  to  an  officer  and  upon  a  habeas  corpus  if 
fends  the  body  charged  with  his  fees  \  it  feems  that  he  ought  to  be 
detained  till  the  fees  paid.  -A  queftioiiin  the  faid  cafe  of  Jennings.] 

C  See  gaoler  (C)(D)  Wiiroen  of  t^  ifUtt  (B)  ] 


(C)  In  Courts.     [MarJhalU  ^^.] 

•Orig.it      £i.     2  H.  4*  numero  54.  'T^HE  fees  of   die  marjball  rf  the 
fd^auters  *  1     taarjbalfu  of  the  king's  boufehold^ 

Gardcin        ^^^  ibidem  numero  55.   Upon  prayer  of  the  commons  that  the  mar- 
&c«]  Ihall  of  the  King's  Bench,  and  *  others,  and  the  warden  of  the 

Fleet  ihall  not  take  other  fees  than  ihall  be  limited  in  this  parlia- 
ment, under  pain  to  iofe  their  offices,  and  to  render  treble  damages. 
To  which  it  is  anfwered^  that  this  petition  is  committed  to  his 
council,  to  call  to  them  the  chancellor  and  juftices  to  etamine  it, 
and  ordain  due  remedy,  as  to  to  them  ihall  feem  [good]  by  autho- 
rity of  parliament.  ] 

2.  In  attaint  J  the  plaintiff  was  nonjuited^  by  which  judgment  was 
given,  and  Qvery  one  of  the  petit  Jury  paid  lid.  to  the  fee  rf  tbf 
marjhallj  and  went  quit,  and  fo  it  feems  that  it  was  in  B.  R.  Br. 
Fees,  &c.  pi.  7.  cites  19  AiT.  13.  * 

3.  ByzH.  ^  23.  The  fees  of  the  marjhall  of  the  king's  boufeJkaU 
he  as  in  times  pafl^  and  no  more^  viz^for  him  that  comes  in  by  capias. 
4  d.  and  if  be  be  bailed  2  d.  more  \  of  the  defendant  in  trrfpafs  'that 
findeth  bail  to  anfwer  the  fuit,  2  d.  for  every  commitment  by  judg* 
ment,  4  d.  for  every  one  delivered  of  felony,  and  of  a  fslon  iMtiled  by 
the  courty  4  d.  And  if  the  marjl>all^  or  his  officers  take  more^  theyJbaU 
lofe  their  offices^  and  pay  treble  damages  to  the  party  and  the  party 
grivedjhail  have  his  fuit  before  thefleward  oftbefanu  court* 

Here  a  ferver  of  pills  7^0//  take  no  more  than  1  d.  for  ev^j  mile 
diflantfrom  the  court  to  the  place  where  he  doth  his  office ;  but  when  be 
ferves  a  venire  facias,  or  a  diftringas,  ho  Jhali  have  the  double  i  if 
Jiicb  an  officer  takes  more  be  Jhall  be  imprifoned,  make  a  fine  to  tae 
king  at  the  difcretign  of  the  Jleward^  and  be  from  thenceforth  forc'^ 
judged  the  court. 

4.  The  marihalt  cannot  detain  any  perfon  afier  that  he  is  dif' 
chargod  of  the  court,  yir  any  thing  but  fcr  fees  of  the  courts  and  not 

3  fi^ 


fir  iining  and  drinking^  and  other  things  which  Jie  had  bough?  of 
him  in  priibn,  and  if  he  does  otberwife,  perhaps  he  may  be  indited 
efixiirticn.    Br.  Fecs,&c.  pL  15.  cites  8  E.  4.  18. 

5.  G&ves  -were  demanded  by  the  court  y»r  themfelves  and  offiiers^  Two  dozen 
before  they  would  allow  the  reading  of  a  pardon.    Pafch  22  Car.  of  gloves 
2. B.  R.  Sid.  452.  the  King  v.  Webften  7oZX 

ccrs  in  B.  R.  for  allownnce  of  charter  of  pardon  for  felony.  Br.  Fees,  pl.14  .cites  4  E.  4.  10.-* 
Br.  Appeal,  pi.  9a.  cites  S.  C— Keling  25.  S.  P.*-a  Jo.  56.10  Ld.  C's  cafe.^-fl  Hawk.  PI,  C.  J99. 
f.  71.  Cays  th^/  may  do  fo. 


(C.  2)  Ecclefiajiical.  [  'S^^JI 

[i.  M.  17.  E.  3.  B.  R.  Rot  20.  T U R  A T OR E  S  prefentant 

«J  quod  Raymondus  procurator 
archidiaconi  Buck,  communiter  capit  pro  acquietancia  teftament* 
faciend.  de  aliquibus  2  s.  &  pro  aliquibus  40  d.  ad  opus  prsedidli 
archidiaconi.  Ideo  prsceptum  eft  vicecon^iti,  &c.  qui  venit  &  pro- 
fert  breve  de  fupcrfedendo  ufque  proximum  parliamentum.  J 

[2.  P.  3  H«  5«  B.  R.  Rot.  15.  Pardonaturarchiepifcopus  Ebo«     1 
rum  pro  extorilone  diverfarum  pecuniae  fummarum  de  diveriis,  &c» 
pro  probatione  teftamentorum.    £t  in  Rotulo  16.  pardonatio  ejus 
fequeftrationnm  pro  coniimili.] 

[3.  RoU  Parlianunti  i  H.  5.  numero  23.  The  commons  pray  that 
where  by  the  law  of  England  in  time  of  your  noble  progenitors, 
it  was  ordained,  that  no  ordinary  of  holy  church  of  the  realm  Oiould 
take  of  any  executors  of  the  teftament  of  their  teftators  for  prov^ 
ing  the  fame  teftament^  and  for  the  making  an  acquittance  in  this 
party,  but  2  x.  hd,  and  now  they  will  take  1 00  /•  and  fometimes  40  /•  ^ 

20  L  &c.  pray,  that  if  they  take  for  it  more  than  2  J*  bd.  they  mall 
lofe  ten  times  as  much  as  they  fo  take,  &c.] 

Anfwcr. 

[i.  [4]  The  king  has  charged  the  lords  Jpiritual  to  ordain  due  re* 
medj^  and  if  they  do  not,  the  king  will  have  it  well  in  memory, 
and  caufe  it  to  be  amended  in  time  to  come.  The  like  2  H.  5* 
fecond  part,  number  2.  3  H.  5*  number  47.  where  this  is  made  an 
ad  for  a  year.] 

[2.  [5]  Rot.  Parliament!  45  E.  3.  numero  24*  Complaints  againft 
extortions  of  the  ordinaries  in  fees  for  proving  of  teftaments.j 

[3.  [6]  Rot  Parliamenti  46  E.  3.  numero  37.  complaints  of  the 
ordinaries  for  taking  from  executions,  the  feals,  and  *  chains  of  the  •  q^u 
teftators,  or  fines  and  redemptions  for  the  iaid  feals,  or  otberwife  Cheinis 
Aej  will  not  deliver  adminiftration  of  the  teftator's  goods,  &c.] 

Anfwer. 

[7.  Let  the  prelates  and  other  their  minifters  have  the  feals  and 
chains  of  thofe  who  will  give  them  willingly,  fo  that  none  be  con* 
firained  to  give  them  againft  his  will*] 

Vol,  Xfn,  N  8.  -£> 


8.  By  31  E.  3.  4.  Bijbops  ft)aU  retain  their  (^ar$  from  taHtg 
UiCiffive  fie$  far  frdfoti  ^iefiamentSy  in  pain  to  bavi  them  in^Qd 
tefon  the  jujiicei  hr  extortiaUj  as  bath  been  hjritcfori  ufei. 

9*  Where  a  hiftf9p  ails  as  judge^  he  fliall  have  his  feet ;    as 

where  the  diurch  is  Ikigated,  he  is  not  bound  to  award  ijuspatr^' 

natusy  unleis  required  by  the  party,  or  his  clerk  and  at  their  cofts. 

But  where  he  a^s  as  an  officer  onty^  as  where  the  court  writes  to 

bim  to  certify  baftardy,  Qiatrimony)  &c.  it  (hall  be  at  his  own  cofis. 

Br.  Fees,  pi.  i .  cites  34  H.  6.  38. 

If  a  man  jq^  By  7.1  H*  8. 5.  Nothing  Jhall  be  given  for  the  probate  ofvnUsy 

teil^mttM     ^''  ^^fftmifjio^  of  admini/lrationj  when  the  goods  of  the  dead  exceed  mt 

In  paper,      5  /•  fave  only  6  d.  to  the  regifter*    "NevirtheUfs  the  judge  fhall  not 

*"<*  i^  ^  ^^fir  ^*  p^^^  f^^^  ^  te/Iamenty  being  exhibited  unto  him  in  writingi 

Koods^d     *^''*  ^^^  ^^^^y  *^  befealedy  and  proved  communi  forma,  but  Jhall 

chatties  a-    difpatch  the  party  without  delay* 

bove  the  f^  ebo  probate  ofawiU'i  and  all  other  things  concerning  thefanu^ 

Ind"!hi^S-  fui«/A^  goods  ^of  the  dead  exceed  S  I*  butmt  ^oL  the  judge's  fa 
eutor  has  the  ts  2  X.  b  d.  OS  before^  and  the  regi/ier's  12  d,  and  when  they  exceed 
teftament  ^  ^  the  judge*  s  fee  is  2  s.  6  d,  as  before^  and  the  regijler's  as  mucbj 
p^fb^J"  ^  ^*^  regijiet  may  refufe  the  *  2  5.  6d.  and  take  a  penny  for  lO  lintt 
andbrin^  of  the  will^  each  Une  being  conceived  to  contain  \0  inches  in  length  j 
both  to  the  and  far  thefe  fees  they  Jhall  difpatch  the  party  without  frujiratory 

proved,  it  is       Nothing  Jhall  be  given  for  letters  of  adminijfrationy  when  thtin^ 

actheelec-  tefiates  goods  exceed  not  ^L  and  when  they  exceed  ^L  but  not  ifiU 

t^xS^  thi  iter's  fees  are  mtly  2  s.hd. 

whcth2r'he       ^ke  fae  of  the  cofy  ekher  of  the  willy  or  inventory^is  the  fame  with 

will  put  tlic  that  above  allowed  for  regijlering  of  the  willy  or  elfe  the  regijkr 

Jrol^e  to  may  Uke  a  penny  for  eviry  lo  lines  of  the  ^'Hth  as  aforefaid^^ 

thcorigioal,       The  officery  that  takes  more  than  his  due  fee^  Jhall  forfeit  that  excejs 

orthctraBf.  to  the  party  grievedy  and  be/ides  lo/.  to  be  divided  betwixt  the  king 

wiwthcr"hc  and  the  fame  party  grieved. 

purthcra  to       This  a£l  Jhall  not  alter  the  cujlom  where  lefs  money  hath  been  far 

the  one  or    probate  of  tejlaments% 

theother, 

there  can  be  talcen  of  the  executory  &c.  but  5  s.  onlf  viz.  s  s.  6  d.  to  the  ordinary,  lee.  and  his 

minifterSy  and  2  s.  6  d«  to  thje  fcribe  fqr  regiAei  jng  the  faqie  ;  or  elfe  the  laid  fchhe  naf  ze^ufi 

the  as.  6d«  and  have  for  wrictng  every  10  lines  of  the  fame  tc(iamenC9\%'hereofevery  line  to 

<»>ncain  xo  incbes,  one  penny.    3  Inft.  149,  150,        13  Rept  24^25.  HilL  6  Jac.  Kcale  f* 

Kowfe* 

If  ihorjr««feri£f^r«,  that  the  teftament  in  paper  mrry  ^<  tranfcribed  in  parchment^  be  wmji  ^ff 
with  tbe party  for  the  trapfsribing ;  but  the  ordinary,  ike.  can  take  nothing  for  it,  nor  for  tbetz- 
amination  of  the  trimfcrtpt  with  the  original,  but  only  as.  6d.  for  the  whole  duty  beloo^ng  te 
him.    3  Init  150.  .  ' 

Where  the  goods  of  the  dead  flo  npt  exeeed  loQS.  the  ordtnary*  Icc-fliaU  Ca1(e  nothhig,  a;pd  the 
fcribe  to  have  only  for  writing  of  thp  probate  6  d.  fo  the  faid  tef^^tnaeoc  be  exhibited  in  writinj 
with  wax  thereupon  affixed,  ready  to  he  fcaled.  Where  they  do  an^ount  to  sbove  the  viluc  ol 
100  8.  and  do.Dot4aceed  40 1.  ibere  (ball  be  taken  for  the  whole  bnt  3  s.  6 d.  viz.  as.  6 d.  totfae 
ordinary,  &c.  and  i%6,  to  (be  fc^bp  fqr  r^g^nns  ^9  C»De«     l,hi&*  i^ 

Where  by  cuflom  Icfs  hath  been  taken  in  any  of  the  cafes  aforefaid,  there  lefe  is  to  be  taten  • 
iKid  where  any  pcrfons  requires  a  copy  or  copies  of  the  teftapient  fo  proved,  or  inventory  fo  made 
the  ordinary^  ikc«  (hall  take  for  the  fearch,  and  making  of  the  copy  of  the  teAameot  or  inventory 
if  the  goods  exceed  not  100  s.  6  d.  and  i^  d.,if  the  goods  exceed  xoos.  and  exceed  not  4P 1-  ^.f 
the  geods  exQ«^.4Ql.  a  s.  6d.  or  to  take  for  every  10  liAet-tbefeof^  of^Uie  f  ro|x»rtioD  afoitwi 
one  ptany.     alxUl.  ico. 

*•  ^  "'  ij.  Moft 


1 1»  Moft  of  the  fees  In  tiie  fpiritusJ  court  arc  gptioinud  if  cfin^  ^  C-  ^^ 
Jfitutms pr^vincialy  and  they  prove  them  by  them.    Mich.  25  Car.  ^^q'^^^,^ 
t,  C.  B.  Mod  167.  per  Vaughan  and  Wiiidham  In  cafe  of  Hor-  itiscuaom 
ton  V.  Wflfon.  *"<!  "°5  ^^o 

autlionty  of 
coaftictitions  which  intides  proAon,  &c.  to  take  fe^s,  for  which  an  a^ton  will  lie  at  the  common 
bv,  and  rule  was  to  declare  upon  a  prohibition*  4  Mod.  254.  HilL  5  W.  ;ind  M*  B.  R«  Johnfoii 
r.  Oxendon. 

12.  A  prohibition  was  granted  to  a  fuit  for  fees  in  the  fpiritual  •  But  then 
court  hj  an  afparitcr  upon  ^fuggiftiony  that  there  were  n»  fuchfees  «  ought  to 
iue  by  cuftowu     For  that  is  triable  bv  law,  and  not  by  a  ieeimatta^  mined  n' 
er  vicefutria  frerferiptio^  which  is  allowed  in  their  courts  \  but  they  i^w,  whe. 
nay  fiie  diere  for  their  due,  and  *  ^ujiomary  fees^    Midi.  23  Car*  <^uch  a  fee 
a.  B.  R.  Vent.  165.  Anon*  ZVrT^ 

J  maryy  or 

not :  and  fiir  want  thereof  a  prohibition  was  granted.    Mod.  167*  faid  to  have  been  lately  done  ia 
B.  R»  in  cafe  of  a  prodior  for  his  fees. 

[Sce^pto|>ibieion(F)] 


(D)    Puniihment   for   taking    morre    than    ufual 

Fees. 

1.  J  F  any  officer  or  judge  take  more  than  die  ufual  fees,  ^  H 
^  puniiiiable  at  die  common  law*.    Per  Chamberlain  J»  2  KotL 
K*  262*  in  the  cafe  of  Smith  v.  MalL 

[  See  Corwitr  (H).  (Crto^fion*  I 

(D.  2)  In  what  Cafes  they  may  not  infift,  and  Pu-  [  ^S*  ] 
nifliment  of  Officers  infift ing,  on  prompt  Pay- 
ment,  before  they  will   do  the   Duty  of  their 
Office. 

i.  1  T  IS  no  return  for  the  Ihcriff  to  fay,  thht  he,  £d  net  eitentii  s.  p.andfo 

*  the  tvrity  becaufe  the  party  did  not  wvc  him  his  fee  or  cofts*  of  officer^r 

Br.  Foes,  pi.  i.  citos  34  H.  6.  38.  X^I^" 

Che  like.    Br.  Oftce  and  Off.  pt.  x<  dtes  34  H.  6.  38^  3^  * 

2.  The  flieriff  may  refufe  to  make  cxecytion,  until  his  fee  bo  It  ^« 

pid  Um*     But  then  fee  if  a  new  fberiiF  be  made*  before  the  old  ^.l^u! 

one  bad  lude  execution,  what  remedy  now  hath  the  pacty ;  and  it  under 

iMicd  to  nie»  that  be  may  have  an  account,  or  an  adtion  upon  the  ^^f  g^^ 

cafe  in  nature  of  an  affmpfxt.    Nov.  76,  WaWcn  and  Gibytr  v.  ^^^  jq^* 

y^feley. The  iheciff  (ball  not  nave  liis  fees  bs/(fri  the  liberate,  rcfwfmg  xm 

Poph.  176.  cites  it  as  refolved.    M.  ro  Jac.  C.  B.  limpfon  ^.  «??«* 

fiulUnf- pence  was  paid.     But  the  court  would  not  grant  the  rule,  *»«t  Caid  it  was   -xiortla^^  (be 
which  he  night  be  indiTiJL   i  Salic.  331.  pi.  «.  UiU.  7  W.  3.  S.  R.  Anon.- -"^  The booki$ 


is*  lew, 

3.  Upon  a  hah.  corp,  die  officer  ought  to  brlnglhe prifomr  to  thi 
Courty  and  his  refufal  to  bring  him,  unlefs  paid  hi^  fees  afbrduuldy 
is  a  contempt  \  for  the  king's  writ  muft  be  obeyed,  and  the  coott 
will  tax  the  charges,  and  compel  payment,  if  the  officer  and  pri- 
foner  cannot  agree,  or  payment  is  not  made  according  to  the  agree- 
ment. 2  Jo.  178.  Mich.  33  Car.  2.  B.  R.  the  King  v.  the  Stew- 
ard of———.    ' 

4.  An  under  flierifF  refufed  to  execute  a  capias  zdfatisfaciendm 
till  he  had  his  fees ;  and  upon  motion  againft  him^  the  court  faid 
that  the  plaintilF  might  bring  an  a^ion  againft  him  for  not  doing 
his  duty,  or  might  pay  him  his  fees,  and  then  indUi  him  for  exUr* 
tion.     I  Salk.  330.  Mich.  6  W.  &  M.  B.  R.  Heftcott's  cafe. 

s  cites  Noy.  75, 

» 

j[E)  Fees  granted,  and  afcertalncd,  how. 

'  Xk    A  L  L  new  offices  eredled  with  new  fees,  or  old  oficts  with 
'^^  new  ftes  are  within  thejlat.  34  E,  l*Jlat.  4.  for  that  is  a 
tallage  put  upon  the  ilxbjeft,  which  cannot  be  done  without  aflent  by 
2&  of  parliament.     2  Inft.  533% 

2*  If  the  king  grants  an  office  with  a  fee^  it  is  void  }  becaufc  djc 
king  canAot  charge  the  fubjedt.  Per  Rainsford  J.  Hill.  15  and  16 
Car.  2.  Hard.  353.  Veale  v.  Prior. 

3.  The  queen  grants  an  office  of  regijlering  policies  ofinfurance^ 
and  afterwards  43  Eliz.  12.  directs,  how  the  office  fliadl  be  regu- 
lated. The  patent  was  void;  but  what  validity  it  has,  is  derived 
from  the  faid  ftatute;  but  there  being  no  fee  limit cd^  it  was  objeded, 
that  there  was  no  office  at  all.  But  it  was  anfwered,  that  diough 
there  was  no  certain  fee,  yet  the  party  muft  have  what  be  reafoiia» 
Hy  defervesy  as  every  one  muft  that  does  any  thing  for  another  at 
his  requeft.  Now  the  policies  muft  be  entered  by  the  ftatute,  and 
the  law  will  allow  a  reafonable  matter  for  entering  them.  And 
ufagcy  iince  the  ftatute  has  now  fettled  it,  if  not  as  afee^  yet  as  a 
competent  recompence  for  his  labour ;  as  labourers  rates,  though  not 
fees,  yet  are  quantum  meruits.  per  Hale  Ch.  B.  Hill.  15  and  16  Car. 
2.  Hard.  355.  Veale  v.  Prior. 

4.  No  court  has  a  power  of  fettling  the  fees  of  its  officers,  fo  ast» 
r  I  C^  1  ^^^^^^^  ^^  fubje£t ;  but  thus  far  they  may  go,  as  to  judge  what 
t     03  J  ^fr^  reafonable  fees^     Hill.   13  W.  3.  12.  Mod.  609.  Ballard  ?• 

Gerard* 
fi.P«andlyy  5*  A.  was  libelled  againft  in  the  eccleflafticsd  court  for  fees,aiiil 
HoiuCh../.  upon  motion  a  prohibition  was  granted ;  for  no  court  has  power  tx^ 
2rcffi2|**  cftablilh  fees.  The  judg<;  of  a  court  may  think  them  rcafonaUe, 
them  rea-  ^t  that  is  not  bidding :  but  if^  on  a  quantum  meruit^  a  jury  tbini 
f«Dabie  them  reafonable^  then  they  become  eftablifhed  fees.  Mich.  3  AoniB| 
tAt     B.  R.  I  Salk.  333.  Gifford's  cafe. 

not  coQclufive  evidence.    And  fo  of  Che  tahic  pf  ujualfcaoi  a  court  not  newly  eroded.    Xi  Mod.* 
#09.  cites  1%  Car.  a.  Veale  v.  Prior* 

4  (F)  Prohlhitea 


iFeeisf*  153 


(F)  Prohibited,  or  due,  in  what  Cafes,  and  how 
I  much  to  Officers  in  Courts. 

I.    iK^lO.    T^NJCTSj  that  when  divers  perfins  are  jointly  This  aa  is 
I  -*-'   indited  of  one  felony  or  one  trejpajsy  and  they  all  fiUn^o^of 

fUeaito  any  iffue  as  not  guilty  \  the  clerk  of  the  crown  Jhall  not  take  the  com- 
jftr  the  venire  facias^  not  jor  entering  of  the  plea^  but  onefee^  vi%*  2  J. .  m«^  law. 
for  them  ally  and  not  fever al fees  for  each  perfon.  '  tlUfso  ^if* 


mt  num  be  inSaedoftvfofcvtralfthmgi  or  trefpafles^  and  is  acquitted^  he  Ihall  pay  but  for  oae  do« 
livennce.    4111(1.74. 

2.    ijac.  I,  10.  EnaSls  that  none  Jhall  take  any  moneyj  or  pro^ 
nujefor  tie  report  of  any  prder  or  caufi  referred  unto  them  by  any  of 
the  ting* s  judges  or  courts  directly  or  indireSfly^  on  pain  of  ^L  and  t9 
hfe  his  office  or  place  in  the  fame  courts     But 

Mot  to  prohibit  the  clerk  from  taking  for  his  pains  in  writing  tbi 
report  iid^for  thefirftjheet^  and  %d,  a  piece  for  the  reft, 

3«  If  a  cnent,  When  his  bufinefs  in  court  is  difpatched,  doth  r^* 
fufe  to  pay  unto  the  officer  in  court  the  fees  which  are  due  to  him 
iar  doiog  his  bufineis ;  the  court  will  upon  motion  ^rant  an  attach^ 
fnent  againft  the  client,  to  have  him  committed,  until  he  pays  dio 
^  due.  per  Roll.  Cb.  J.  1650.  For  the  not  paying  the  fees  is 
a  cfifSempt  to  the  court,  and  the  court  is  bound  to  protect  their  of- 
ficcrs  in  their  rights.    L.  P.  R.  S98. 

4.  It  feems  clear,  that  it  is  no  excufe  for  not  obeying  a  writ  of 
habeas  corpus  ad  fubjiciendum^  that  the  prifoner  did  not  tender  the 
fits  due  to  the  gaoler.  Alfo  it  feems  to  be  the  better  opinion,  that 
the  want  of  fuch  a  tender  is  no  excufe  for  not  obeying  a  writ  of 
l^abeas  corpus  ad  faciendum  ^  recipiendum ;  however,  it  is  certain, 
diat  if  the  gaoler  bring  up  the  prifoner  by  vertue  of  fuch  habeas 
corpus,  the  court  will  not  turn  him  over^  till  the  gaoler  be  paid  all 
bisfeeSy  nor,  as  fome  fay,  till  he  be  paid  all  that  is  due  to  him  for 
the  pnfoner's  diet ;  for  that  a  gaoler  is  compellable  to  find  his  pri<* 
foner  fuftenance,  but  this  is  denied  by  others,  z  Hawk«  Pl«  C*  |JX« 
£21. 


(P.  z)  Determined  by  Acceffion  of  other  Office. 

It  "^  O  T  E  for  law,  that  if  a  man  has  a  fee  of  a  lordy  and  after  it  Br.  Office 
"*-^   mads  ajufticoy  this  fee  is  not  void  by  the  law;  but  after  ""^  9*  ^ 

Ae  making  him  juftice,  he  is  not  to  take  any  fee,  unlefs  of  the  tJc?^ 

king.    Br,  N,  C.  29  H.  8.  pi.  116. 
%»  ^#  (rfhim  who  has  the  office  ofjleward^  and  after  is  made  a  f  1  (4. 1 

«nd  Oft  pL  47.  citti  S«  C> 


'r.  Office  J,  Andhj  federal,  where  a  man  is  haUiff  (f  a  mamr  hy  paienij 
47.  cites  **  *  ^^  ^^^^^  '^  madejievjard  ofthefaid  manor^  both  patents  are  good  i 
s/c«'  for  the  fuitors  are  juOges,  and  not  the  KaiUiF,    lUd, 

(G)  Actions,  and  Pleadings  In  Actions  for  Fees. 

^o.  699.      I,  T  F  A,  delivered  an  execution  to  the  (heriiFat  bis  fuit  agaiiift 

nSirw^s  ^  ^^  ^^  confidcration  that  the  iherifF  without  any  fee  wiH 

reverfed  in   execute  it,  he  promifed  the  fheriiF  to  pay  him  a  certain  JutJt^  whidi 

the  cxche-    y^as  the  fame  as  the  Jhertff  was  allowid  to  take  by  the  ftatute  28  Eliz. 

wjw'ended    GlanviU  J,  held  the  confidcration  not  good ;  for  at  commoc  law 

by  coropo-    he  ought  not  take  any  fees^  but  it  wa$  extortion)  which  the  ftatute 

iition.  Vid.  fs  Only  to  ^fcharge  the  (heriffftom;  but  the  other  joftices  and  ba- 

tainen.i(»-     j^^  j^^j  j  j^  to  be  a  good  eonfideration,  and  were  of  opinion  to  have 

affirmed  the  judgment     But  another  error  being  affgned,  vtr.  that 

the  tales  de  circumftanttbus  was  returned  by  the  plaintiff,  who 

breught  the  adion  by  the  name  of  (heriff  of  ^e  fame  county>  am} 

therefore  judgment  was  reverfed.    Cro.  £,  654.  HiU,  41  Eliau 

Bt  R.  in  Cam.  Scacc.  Stanton  v.  Sitliard. 

A4'ii^ged         2.  The  (herifF  may  have  debt  on  the  ftatute  for  his  fees,  aqd 

Ii«*;  for      Aefelwe  havidg  taken  a  double  bond  for  payment  of  bh  feos^  it  was 

^i^henafum  peiblved  that  the  bond  was  void.     rogh.  176.  cites  it  as  reiblved, 

is  given  by    M.  jq  Jac  C.  B.  Empfon  V.  Baihurft, 

a  ftatute       ■  ^  "*  ^ 

though  no  act'on  is  mentioned  or  appointed,  yec  debt  lies.  Cited  pev  Jones  J.  Lat.  51,  as  the  aXo 
of  Pioby  and  Lumley.-— — Noy.  75.  ciic^  S.  C.»y  Becaufe  it  is  i  duty,  an  action  is  of  oe* 

ceflity  M<i.  85^.  Pafch.   14  Jac  B.  R.  Proby  and  JLumtey  t.  Mitchellg     ■  Lit.  20.  Cmp^ 

fon*s  cafe  Winch.  2«*  51.  £tQp£6n  t.  Batfauril. 

Raym.  360.       3.  Cafe  was  brought  by  %  fheriff  againft  the  grantee  of  a  hundred 
*  ySr  ;f£<7rj*  for  fei2S,  and  plaintiff  had  judgment,    2  Jo.  194*  Pa^ch* 

34  Car.  a.B.  R.  Cole  v.  Ireland. 

4.  For  fees  oi  executing  an  elegit^  debt  lies,     i  Salk.  333.  Midu 
4  Annae,  B.  R.  Tyfon  v.  Paflce. 

5.  In  the  fettling  a  difpute,  whether  the  Warden  of  the  fleet 
ini^ht  return  a  non  eft  inventus  whereupon  to  found  a  fequeftra*- 
ttort,  or  that  fuch  return  muft  be  by  thcferjeant  at  arms  before  a  fe^ 
qucftration  could  go,  Ld.  Chancellor  ordered  the  regifter  to  loofc 
into  precedents,  and  certify  him,  how  die  praflice  had  gone. 
But  (aid,  that  if  the  ferjeant  at  arms  was  intitled  by  the  antient 
couth  to  a  fee  by  the  caption  in  fuch  cafes,  jV  could  not  be  altered 
without  an  a5i  of  parliaments  ^lich,  1720.  Ch,  Prcc,  551.  Jeph« 
fwi -a.  caib» 


(H)  Adions  for  Fc^>  W  what  Courts 


^  A 


I 


!•  A  bill  for  fees  was  dlfmiffid.  Toth.  84.  cites  15  Car.  Hard- 
wvgv.  Tcdwell, ana  More  v.  Rowe. 

3.  ^^^^r  of  (piritual  court  cannot  fue  there  for  fees.    Mich. 
13  W.  3,  B.  R.  Salk-  33;j.  Ballard  v.  Gerard, 

4.  There  is  no  fuing  in  the  court  of  adiniralty^  or  court  of  honour 
for  fees,  per  Eyre  J.  who  faid  that  a  prohibition  was  granted  by  all 

the  judges  of  England,  in  the  cafe  of  Donvill  and  Oldish,  f  I  CC  1 
Mich.  I  Geo.  i.  10  Mod.  264.  in  the  cafe  of  Clerk  v.  Lee. 

5.  Pratt  J.  (aid,  h6  law  no  reaibn  why  fees  in  the /piritudl  court 
may  not  be  recovered  at  common  law,  as  wellas^^^j  in  chancgry. 
10  Mod.  264.  in  the  cafe  of  Clerk  v.  Lee. 

6.  Whether  a  pro^lot  may  fue  in  thefpiritual  court  for  his  fees,  t  Roll.  R. 
is  a  toatter  much  litigati^d,  and  refolutions  both  ways  per  Parker  S')*  '^  ^^ 
Ch.  J.  10  Mod.  264.  Clerk  v.  Lce.  ^^,1^*^^^ 

•^  ^^         .  Allowed. 

Mod.  167.  Mich.  %$  Car.  2.  C.  B.  Horton  v.  Wllfon.  ■■  Prohibition  granted,  and  a  Yule  Code« 
dare  npoa  the  prohibition.  HilL  5  W.  &  M.  B.  K.-^-^-c  Mod«  254.  Johnron  v.  Oxcndon.  m 
5  Jiod.  J42.  S.  P.  debated,  but  adjournatnr.    Jotmfon  v.  Lee. 

.  7*  A  pfohfbition  was  moved  for  to  the  conHftory  court  of  tfatt 

Bp.  of  London  to  ftay  proceedings  In  a  fuit  commenced  there  \ty  a 

fatijh  ckrij  for  his  du£s  according  to  a  rate  agreed  to  by  the  parifli^ 

Agaiiift'the  prohibition  it  was  faid,  that  he  is  to  be  chofe  by  the 

fukfOi  ^d  that  his  office  is  ecdeiiaftical,  and  confequendy  hisf 

fees  are  of  eccleliaftical  conufance.    On  the  other  haiid  it  viM 

urged,  that^  whoever  has  the  nomination  of  hini,  his  office  is  merely 

teoiporai,  and  die  profits  of  it  muft  be  fo  likewife,  and  elpecially  iti 

the  prefqnt  cafe,  where  they  are  dema^ided  purfaant  td  a  rate.    Per 

Cur.  the  queftions,  who  has  the  right  of  nomination^  .and  what  e^€ 

tfie  clerk  has,  whether  at  will  only  or  for  life^  are  ^iiite  immaterial 

in  the  prefent  cafe.    The  law  is  certain,  that  his  office  is  tempo* 

laljit  tvas  fi>  determined  in  2  Brownl,  jiB.    Aim)  if  {oy  hh  bhrf^ 

at  whatever  is  given  for  the  fervice  of  that  office,  muft  of  confe-* 

quence  be  of  temporal  conu(ance.    But  whether  his  office  be  tem^ 

poral  or  ipiritual,  if  the  matter  in  demand  is  temporal,  the  ec« 

deiiaftical  court  can  have   no  jurifdi£tioh«    Now  here  the  de-* 

^  mand  is  in  purfuance  to  a  rate  agreed  to  by  the  parifh ;  and  there 

is  no  doubt  but  he  may  bring  his  action  upon  that  a^eement :  and 

accordix^ty  a  prohibidojA  was  granted.    Hill.  izGeOp  2.  C»  B» 

Pitts  V.  Evans. 

[  Vide  (C.  2).  ^nmtim  (F),  ] 

For  tntr^  of  die  bead  of  Fees,  fee  under  the  heads  Qi^^fiV$rahJicits^ 


N  4  f tf sneft 


^55 


iTeiijneU  Zttton, 


(A)  Feigned  Af^ion,  or  Iflue,  in  what  Cafes. 

I,  TN  fuch  cafit,  which  arc  merely  local,  and  the  venire  cannot 
*  be  altered,  they  will,  upen  good  reafon^  make  them  try  it  upon 
feigned  a^on,  and  if  no  confent  be  they  will  grant  imparlance. 
Per  Pemberton  Ch.  J.  Pafch.  34.  Car.  2.  B.  R.  Skin.  44.  in  the 
cafe  Ld.  of  Shaftfbury  V.  Grayham. 

2.  ^nd  Dolben  J.  remembered  the  cafe  of  Ld.  Gerard  of 
T  I  c6  ]   B&OMLEY  AND  SPENCER  in  the  Exchequer  when  Hale  was  Chief 

Ruon^tyAiOjupim  affjdavit,that  thf  plaintiff  had  livtd  kngittLancefinre^ 
and  kept  great  hojpitajity,  and  bid  every  body  welcome,  &c.  and  the 
dtfendant  wat  a  fouthern  gentleman,  and  lately  come  into  Lancajbirty 
Hale  did  not  fuffer  them  to  proceed  in  their  eji£lment  in  Lancaihire, 
but  made  them  try  it  in  five  feigned  a^ons  by  a  jury  of  Hertfoni- 
fliire.     Skin.  44.  Pafch.  34  Car.  2.  B.  R.  ut  flip. 

3.  On  a  motion  for  a  mandamus  to  the  old  church-wardtni  to  de- 
liver the  parijh  boolti  to  the  new  church -wardens,  &c,  it  was  after- 
wards Ibewn  for  caufc  againft  the  motion,  that  it  was  new^  and  the 
like  had  never  been  made  before  in  this  court.  But  it  was  infiftcd 
on,  that  the  old  church-wardens  had  a  right  to  keep  the  parifli 
books,  and  fo  the  rule  was  difcharged.  For  a  contefi  bettueex  parifi 
a^cert  which  of  them  ought  to  keep  the  booisy  mufl  be  tryed  at  law  by 
»  feigned  ilTue.  8  Mai.  98.  Mkh.  9  Gep.  i.  the  King.  v.  Stiect 
and  Stroud, 


^elo  1st  ft. 


(A)    How  conCdered,  and  what  Perfon  tnay  ba 
fo. 

G  a  felo  de  fe  is  not  murder  widiin  the  oxteptiM^ 
T  in  a  tardm.  Mich,  jz  Car.  a,  B.  R.  i  Lw.  8. 

0.  HooiictdO 


jTelo  ne  fe^  156 

%  Homicide  againft  a  man's  own  life  brings  him  under  the  no-   *  Crompc 

tion  of  felo  de  fe,  if  at  the  time  he  were  of  the  age  ofdifcretion  and  3^«  *•  ^  ^ 

€9mp$s  mentis.     I  Hawk.  PL  C.  abr.  72.  cap.  27,  1.  2.  I  Vol.  in  c.'iS.  Dak! 

FoL  67.  C  I.  cites  as  in  the  Marg.  *  9^«  \  iaft< 

54-        , 

(B)  Forfeiture  of  what. 

X.  I^ELO  de  fe  (hall  notforfeit  his  lands,  but  his  goods,  chattels, 
"   leafes  and  debts.     Bacon's  Ufe  of  the  Law,  39. 

2.  Giiods  of  felo  de  fe  are  forfeited  before  inquifttion.     i  Lev.  8* 
Mich.  12  Car.  2.  B.  R.  the  King  v.  Ward* 

3.  A.  was  indebted  to  B.  in.200ol.— -B.  is  felo  de  fe,  and  in-  «  Lev.  120. 
qutfition  returned.  An  a£k  oi  oblivion  is  pafied,  by  which  all  for-  ^'^^^  y  ^ 
feitures,  &c,  are  pardoned.  Yet  there  being  n6  words  of  re/iitU"  by  name  of 
tion  in  the  a£l,  the  adminiftrator  of  B.  cannot  recover  againft  ^.— -  Tombet  v. 
Nor  the  king  neither  \  for  the  pardon  operated  only  to  the  benefit  y^^hering-  ^ 
of  A.  I  Saund.  362,  363.  Mich.  21  Car.  2«  Toomes  v#  Eth-  siJ.167. 
rington.  Mich.  z5 

^  Car.  a.  S. 

C.-ip-r  And  the  year  hi  i  Saund«  feems  to  he  miftaken.  For  though  it  cites  the  entry  of  the  cafe 
I'afch.  i}$  Car.  t.  in  page  353.  y«t  in  page  362.  it  faySi-^^CbaC  judgment  was  given  for  the  de* 
(emlant,  in  Mich.  Term.  15  Car.  i. 


in  her  right,  and  allperfonal  things  in  a£fion ;  and  as  fome  fay,  entire  262,  3.  H. 

chattels  in  pofleiHon,  to  which  he  is  intitled  jointly  with  another  on  P-  C  29- 

any  account,  except  merchandize  :  but  he  forfeits  nothing,  that  he  has  ?  s  P?  C ' 

9S  executor  or  adminiftrator  ;  and  as  fome  &y,  a  moity  only  of  fuch  igg.'a. ' 

joint  chattels  as  ma^  he  fevered,     i  Hawk.  PI.  C.  abr.  72.  cap.  27.  ^ron*-  3'» 

£  5^ 1  Vol  in  Fol.  68.  f.  7.  cites  as  in  the  Marg.  *  .  *-^  3  "^^^ 

6. 47.  a.  S.  E.  4.  24.  h*  Raym.  7.  pi.  C.  143,  ft59, 323* 

Sf  Neither  is  his  hlood  corrupted  or  his  lands  of  inheritance  for-^  •  W-C. 
felted  i  nor  docs  his  wife  lofe  her  dower.     1  fifawb  PL  C.  abn  »^^»»»>-2«»' 
73.  cap.  27.  f.  6.  cites  as  in  the  Marg,  *     ■    ■  i  VoU  in  FqU  68* 
£  8* 


(C)  What  fhall  be  faid  fuch  Offence. 

I*  T  N  fome  cafes  a  man  may  be  a  felo  de  fe  by  conftruSfion  oflaw^  •DaL  cap, 
*  without  any  intention  againft  his  own  Ufe  5  ^j,  where  one  is  9*-  44  B.  t« 
killed  by  the  breaking  of  a  gun^  which  he  diicharges  at  another  with  ^  Bt.  Cor. 
■a  intent  to  murder  him;  or  by  falling  down  on  a  knife j  which  a  \^\  ,^ 
pcrfon  ftruck  by^iiim  to  the  ground,  happens  to  have  in  his  hand. 
1  Hawk.  PI.  C.  abr.  72,  cap.  27.  £  3.— ^i  Vol  in  FoJ.  68.  f.  4» 
Cites  as  in  the  Marg  *• 

2.  But 


1 57  Stionttt, 

•  S.  p.  c.  2.  But  if  a  man  be  killed  by  bq^fy  running  on  a  hn^i  of  fwerd, 
H.  f.  Cw'  '^^ic^  ^  pcrfon  afTauked  by  bim^  and  driven  to  tbo  vrall^  holds  i^ 
sS, 29.  in  his  defence ;  he  (hall  Hot  be  adjudged  a  felo  de  fe,  but  the  other 
Ihalt.  II9.  Ihall  be  judged  to  have  killed  him^^  diftndindo.  1  HaV^k.  PL  C, 
ag/J^    abr.  72.  cap.  27.  £3, 1  VoU  in  FoL  68.  f.  5.  cites  as  in  the 

54,  contra.  Marg.  * 

•  Kelw.  3*  If  A  man  be  killed  by  another  on  his  own  requeft  or  commaniy 
1  j6.  a.  Mo.  jret  is  he  not  a  felo  de  fe ;  bat  die  other  is  as  mdch  a  murderer,  as 
xcii^^  if  be  had  aSed  merely  on  his  own  head»  i  Hawk.  PL  C.  abr.  72. 

^  •  cap*  27.  f.  /^. i-i  Vol  in  Fol.  68.  £  6.  cit^  as  in  tb€  Marg.» 


(D)  Relation,    To  what  Time  the  Forfeiture  ihall 

relate. 

•  5  ««?♦  I.  XT  O  part  of  a  felo  de  fe's  perfonal  cftateS  i$  veiled  in  tb^  king, 

KimcL*  ^^^^^  *^   felf-murder  is  found  hj  form  inqutfttion ;  and 

jA2,  Sid.  '  therefore  the  forfeiture  is  faved  by  a  pardon  before  the  inquifition. 

'^  '^^  ^^  if  there  be  no  pardon,  the  whole  is  forfeited  immediately  after 

\  M^  ^^'  ^^  inquifition,  from  the  time  of  the  woutuL     i  Hawk.  PL  C.  abr« 

lA©,  141,  73.  cap.  27*  £  7,~---i  VoL  in  FoL  68,  (.  9^  to.  citci  as  in  ^ 

242.  L«v.  Marg.  * 

H.  contra. 

Xe^  6 J,  6S.  PL  C  :i6o.  H«  P.  C.  29.  5  R«i».  r|^ 


(E)  Inquiiition^  by  whom,  and  how  to  be  taken» 


•  T*2'  >•  T  P  *^  *  ^^y  can  be  found,  the  incfotrition  ought  to  be  taken 
'5!  J-i",  *  ■*  by  the  coroner  fuper  vifum  corporis  5  and  it  was  a  %  qoeitieil 
loftw  ^%.  whether  an  inquifition  fo  taken  be  ttmverfAlef  but  if  the  hoij  atn^ 
H.  P.  c.  Yi^  ^  hofoundy  the  inquiry  may  be  by  juflices  of  peace,  or  by  the 
141.— ♦*No  King's  Bench,  if  the  felony  were  in  the  county  where  the  court 
traverfecan  fits)  and  fuch  nn  inqutfltion  I  is  certainly  traverfable.  i  Hawk.  PK 
tfe  takcfi  to  C.  abr.  73.  cap.  27.  f.  8.*— — ^x  VoL  in  Fo!.  69, 69,  f*  It^  I2* 
^l%lx.      citesasintheMarg,* 

dc  fe.  per  Hale.    Veot.  a^o.  Hill.  14  and  a  c  Car.  2.  B.  R.    Anon. 

*  3  Lev.  2.  All  inquifitions  of  this  kind  ought  certainlf  and  fartievJenrlj  to 
140. 3  Mod.  fet  forth  the  circum/lMnees  ofthefa^y  and  in  file  tondufion  toadii» 
i^'  Saik.^*  ^^  *^  party  in  fuch  rrmvaexfelonicey  Sec.  murdered  himfelf.  *  And 
177.  contnu  if  die  premijies  be  infafficient^  a&  if  they  fet  forth  the  faff  in  o  ne»» 
~-t  5^*-  fenfical  manner :  as  Aat  the  party  flung  hhntelf  into  me  Waler,  anJ 
q Vfoe.^ioT.  ^^  fcipfum  eniergit :  or  if  it  want  tie  word  murdravity  &c»  ie  ftfiitt 
K'eK^o7.  *  be  qua{hed:«{But  if  it  be  full  m  fubftance,  the  coroiier  may  he 
SaiinA  i?^  fcrvcd  with  a  rule,  to  amend  it  infofnu     i  Hawk.  PL  C.  ibr.  7> 

cap.  27.  f.  9.— -I  Vol,  in  tci.  65,  C  14)  I5»  ckc»  as  10  *« 
Marg.  * 

9  fdon« 


iTelonp  untirr  Colour  of  Hato. 


M 


X.  A  Man  came  to  Smithfield  market  to  fell  a  horfe,  and  t 
^  ***  jockey  coming  Aither  to  b«jr  a  horie,  the  tf«;/i^r  deliverU 
his  horfe  to  {be  joekej  to  ride  up  and  detvn  the  market  to  try  bis  facesy 
but  inftead  of  that,  the  jockey  rode  away  with  die  horfe :  this  was 
9ifyjAff4  felony.    Keling  82. 

2.  Coming  into  a  houfe  by  colour  of  a  writ  ofixiesttion^  and  S.  Ccitod 
carryii^  away  ^  goods  is  felony.     2  Vent.  94.  cite^  Farr*s  cafe»  l^yn.  :i7(« 
•-—Sid.  254.  Pafch.  17  Car.  2.  B.  R.  The  King  v.  Farr. 

3.  A.  comes  intjo  a  femftrefTes  (hop  and  cheapens  goods  and  1 3  1°^ 
f»w  tfow  tuith  ibi  goods  #ttf  oftbefln^  ^penlf^  im  h$r fighi^  this  is  p^^,*^*** 

fefeny.  Kaym.  276*^  Chiffer's  cafe. So,  under  colour  of  outlawry  E?iz.li2 

to  take  a  man's  goods,  when  the  officer  knows  there  is  no  oat«*  ^  Sil  254. 
Iiwry,  IS  felony.     —  So  J  fuing  a  repUvin  to  get  another's  horfe^  jj  ^ J®  ^^ 

and  then  nmnmg  ayray  with  the  horfe. So  by  eje&ment  falfely  ok*  Kino  v. 

A^mo/ getting  into  ppileffion  of  a  houfe,  and  converting  the  goods*  Farr.s.*P* 
Pafch.  31  Car.  2.  in  Scacc,  Raym.  276.  in  Chiffer's  cafe.  f^^**  ^ 

**  ^  '  iiela  ac* 

corJingly  in  time  of  Popbam  Ch.  J.  .n  ■■■■Haym.  276.  cites  DSdt.  O^.  of  SherifJS;.  Cap.  «i, 
yoi.4S9. 

4.  h  [festal  truji  prevents  the  felony,  until  fuch  ipecial  truft  is  But,  when 
dflermiAed.    Pafch.  8  Geo.  8  Mod.  76.     King  v.  Mafon.  S^"i2.^ 

f^tte  pany  may  be  guilty  of  felony.  As  where  a  carritr  tarries  gootls  /«  sl§  plgct  appointed^  tm^ 
^UrtaJUs  them  awa^  and  difpofft  oftbtm^  this  is  felony ;  becaufe  by  bringing  them  to  the  place  ap- 
pobtedy  the  bargain  for  his  bringing  them  is  c1eterroine<l9  and  the  poiTeinon  is  then  in  the  fiiik 
ewner.  Keling  S^>  cites  13  £.  4*  9.  b.  '  ■■  Soy  if  vm  de/ivtfs goods  to  a  fortar  he  London  to  carry  |» 
0  imiJk§pkk4^  and  bt  ts^ces  them  and  caarrits  tbrm  away  io  mtotker  piact^  ami  thert  9f4iis  and  Sfjpojcs  •f 
$km ;  tfajs  IP  fdo^yy  whiph  fpeoos  to  be  wan^aoted  by  the  13  E«  4. 9*    Ibid. 


rt.M*M«ftv**>««l 


jFewe. 


t«i9] 


(A)     C^paUf  of  what, 

ft  FTS  TJZ  office  of  reaper  or  mower  rf  the  manor  of  £>.  vru 

J^    granted  fo  a  feme  with  ^  fee  of  20  qdarters  of  com  yearly, 

for  exercilmg  th^  faid  q£cc  &f  Uxtti  0(t^fr  Iifir«    B!r,  Urancs>  pU 

njf  Qtes  30  Air.  4« 

9*  Ak 


159  Sttat, 

2.  A  feme  lole  may  be  a  baifyy  and  chargeable  in  account,  as  f/« 
cipirix  denariorumj  &  ut  balliva.  Br.  Account,  pi.  43.  cites  19  H, 
6.  5. Ibid.  pi.  68.  cites  4  E.  4.  25. 

3.  Sifters  of  an  hofpital  incorporated,  may  by  cuftom  together 
with  the  brothers  ch::o/e  a  mafter.  Br.  Adion  fur  le  Statute,  pL  9. 
cites  34  H.  6.  27. 

4*  A  woman  may  be  a  commijjloner  cffewers^  and  the  ordinances 
and  decrees  of  fewers  madb  by  her  andf  the  other  commiiEoners  of 
fewers  are  not  to  be  impeached  for  the  caufe  of  her  fex.  Callis  of 
Sewers,  201,  202.  cites  Countefs  of  Warwick's  cafe. 

5*  Cuflody  of  a  cajlle  was  granted  to  a  feme  to  be  exercifed  perfi 
vel  diputaiumfuum  and  held,  that  it  may  be  good,  though  it  was  08- 
jeiSted,  that  it  appertains  to  the  war,  and  to  be  executed  by  men 
only.     Mich,  i  Jac.  B.  R.  Cro.  J.  18.    Lady  Ruffel's  cafe. 

6.  A  woman  was  appointed  by  the  juftices  to  be  govermfs  9f€ 
workhoufe  at  Chelmsford,  and  it  was  moved  to  quafh  the  order,  be- 
caufe  it  was  in  the  nature  of  a  houfe  of  correction,  and  fb  the  office 
was  notfuitabU  to  her f ex.  But  per  Cur.  abfente  Holt,  it  is  a  good 
appointment,  and  ihe  may  be  capable  of  executing  the  office,  either 
by  herfelf  or  deputy  \  as  the  Lady  Broughton  did,  who  was  keeptr  tf 
the  Gatehoufe  at  Weftminfter.  3  Salk.  2.  cites  Mich.  2  AniUB. 
Anon» 

7.  In  an  aflumpfit  for  money  had,  and  received  to  the  plaintifi^s 
ufe,  tried  in  London  coram  Lee  Ch.  J.  the  following  cafe  was 
made  for  the  opinion  of  the  court  of  S.  R.  (viz.)  that  upon  the 
death  of  Robert  Blyjfexton  of  the  parijh.  church  of  St.  Botdjphs 
without  Alderfgate,  two  candidates  offered  themfclves  to  be  deoed 
in  his  room ;  viz.  the  widow  of  the  fexton  deceafed,  and  the 
plaintiff:  that  upon  calling  up  the  books  the  plaintiff  appeared 
to  have  a  majority  of  mate  votes,  but  that  afterwards,  the  wi- 
dow polled  40  womerij  and  then  ihe  had  the  majority  i'  that  the 
widow,  and  all  the  female  voters  were  houfe^keepers  paying  fitt 
and  lotj  and  to  all  parifh  rates  and  aflefimcnts.  And  the  firft  qud^ 
tion  was,  whether  a  woman  was  capable  of  this  office.  (2dly) 
Whether  women  could  vote  in  fuch  election.  After  three  argu- 
ments at  bar,  it  was  refolved,  that  the  office  of  fexton  was  nopubuci 
office^  nor  a  matter  ofjkill  or  judgment,  but  only  a  private  office^ 
trufl\  (viz.)  to  take  care  of  the  church,  the  veftn^ents  of  the  mi- 
nifter,  and  the  books,  &9.  of  the  parifhioners ;  and  therefore  a  wo- 

r  1 60  1  ^^^  ^^  ^^^  proper  to  execute  it,  and  if  there  was  any  thing  to  be 

^  ^  done  in  this  parifh  by  a  fextop,  pot  proper  for  a  woman  (as  in  eviij 

place  the  office  varies  in  fome  refpeA  or  other)  the  court  (aid,  tho 

cafe  was  defedive  in  not  fetting  it  forth.  Trin.  13  Geo.  2,  B,  R« 

Olave  V.  Ingram* 

8.  And  fecondly,  it  was  refolved,  diat  being  n  matter  of  no  pob* 
lick  concern,  but  only  relating  to  themfelves  and  the  reft  of  the  {»« 
liihioners,  women  have  like  wife  a  right  ofele&ion  of  fuch  officer  | 
for  they  have  an  equal  intereft  in  the  church,  &c.  as  the  male  pa* 
riibioners,  sudd  therefore  ought  to  have  an  equal  right  to  appcnnt  a 
perfon  to  take  care  of  it.  Trin.  13  Geo.  2.  B.  R,  Olave  v.In* 
&amf 

(B)  Fane 


it  erne*  160 


(B)  Feme  Sole  Merchant.     Who  is ;  and  of  her 
being  a  feparate  Trader  in  General. 

!•  "p  E  M  E  fole  merchant  /V,  where  the  feme  trades  by  herfelf  in  Litt.  R.  31. 

"   one  trade^  with  which  her  hufband  doth  not  meddle,  and  S.  C.  Hct. 

buys  and  fells  in  that  trade;  there  the  feme  (hall  be  fued,  and  the  Bg^^^j\.^ 

hulband  named  only  for  conformity,  and  if  judgment  be  given  againft  Langham* 

him,  execution  mall  be  only  againft  the  feme.    Cro.  Car.  69.  —10  Mo<L 

Pafch.  3  Car.  C.  B.    Langham  v.  Bewett.  |;  ^'^^ 

if  the  wife  a/c  the  f aim  trade,  that  her  bujband  does,  it  was  adjudgeJ|  though  not  reported  by  Crok^ 
that  ihe  was  not  within  the  cuftom.    Mod.  s6.  Mich.  21  Cai*.  B.  R.  Anon. 

2.  Such  a  feme  may  fue  an  aillen  without  her  hujband^  per  s^T.fir 
Wray  Ch.  J.    Pafch.    31  Eliz.  B.  R.  Le.  131.  in  cafe  of  Cham-  dgbtsownr 
beriain  v.  Thorp.  '^%;f^ 

for  tbofe  doe  to  her  elfewhere,  the  hufband  muft  join.    Mich.  8  Annae>  B.  R.  11  Mod.  153.  Mrs. 
Poole's  cafe. 

3.  Every  feme  fole,  which  tradeth  in  London,  is  not  a  merchant* 
Cro.  C.  69.     Langham  v.  Bewett. 

4.  In  a  writ  of  execution  the  (herilF  returned,  that  the  plaintifF 
brought  his  o^ion  in  the  {herifPs  court  in  London  againft  thedefen^ 
doMt  and  his  wife  as  a  feme  fole  merchant,  and  had  a  verdi6l ;  and 
how  that  by  cuftom  in  the  city  of  London  the  Lord  Mayor  is 
Chancellor,  and  may  call  caufes  before  him  out  of  the  SherifPs 
court,  and  rule  them  according  to  equity ;  and  (hews  how  that  the 
Lord  Mayor  had  called  this  caufe  before  him,  and  ordered  the  plain- 
tiff (hould  have  judgment,  and  that  the  defendant  fliould  pay  cofts 
Within  14  days;  and  that  {he  ihould  pay  the  debt  by  50  ;•  quarterly, 
or  elfe  that  exefcution  fhould  go ;  and  that  this  was  the  reafon  why 
he  could  not  make  execution :  the  court  held  the  return  fufficienf, 
and  the  cv/lcm  reafonable^  though  it  had  of  late  been  abufed.  Skin. 
67.  Mich.  34  Car.  2.  B.  R.     Barns  v.  Barns. 

5.  Cafe  was  brought  in  the  Mayor's  Court  upon  an  indeb.  A£  It  wit 
for  57  A  according  to  the  cuftom  of  the  citir.     The  evidence  was  ^T^  ^ 
fox  goods  ibid  to  the  defendant's  wife  in.  her  life,the  jury  found,  that  tbatour^ 
defendant  had  been  a  freeman,  but  left  oiF  his  trade  20  years  before,  ing  on  fudi 
and  turned  diflenting  teacher,  but  the  wife  lived  apart  from  him  ^^ade-need 
widiin  the  liberty  of  the  city,  and  exercifed  the  art  of  making  gimp-  ^L  *  fo/ 
hc^and  the  hulband  no  ways  intermeddled ;  that  (he  paid  her  own  thatfome 
ren^  kept  no  Jhop  but  worked  in  the  garret ;  that  flie  had  goods  of  ^^^^^  *^ 
the  plamtiff  to  carry  on  her  trade,  amounting  to  57  /.    And  that  "rdfedi^ 
4tfier  her  death  the  defendant  promifed  payment  y  judgment  was  given  ihops^and 
1^  Rider  for  the  defendant,  and  he  declared,  that  Treby  was  of  the  particuUrly 
fcme  opinion.  Mich.  2  W.  and  M.  Show.  183.  Fabian  v.  Plant.  lh«'fo  w. 
—-The  reporter  who  argued  this  cafe  for  defendant,  makes  a  quaere,  Mr.  PhiU 
s^diays  it  deforves  conhderation,  if  fuch  a  feme  fole  trader  dies,  and  f^'^  i^*^^- 

leaves  ^^^^ 


WIS 


1^1  StMtft*, 

cnftom       leaves  an  eftate,  and  the  hufland  poflefles  IkaHeit  otit.  If  he  fhail not 
ft  jTte  tad  ^  «nfwe«ble  for  her  debts. 

Ceco  in  Mr,  Lighcfoot's  cuftody*    Ibid.  1 84. 

6.  If  the  hujband  relinquUb,  or  become  hankrupt^  or  be  ovrrjeu^  or 
of  another  traie^  or  never  intermeddle  with  her  trade,  flie  is  within  tiie 
cuftom.  Show*  184.  in  the  cafes  of  Fabian  v  Plant,  cites  Het 
•  9^  10*  ■  ■     Or  if  both  ixercift  thifame  trade  dlftitUily  by  theinfclve% 

and  not  intermeddle  widi  one  another,  Het  9,  io«  Paiclx,  3  Car. 
C.  B*  Bowet  V.  Langham. 

7*  A  woman,  whofe  bujhand  bad  left  bir  abw€  l%  years  before^ 
})a4  carri^  on  a  trade  in  her  own  name  as  a  widow,  and  gave  re* 
ceipts  in  her  own  nanuy  being  fued  for  a  debt  contrpfled  in  the  waqf 
of  her  trade  gave  coverture  in  evidence,  and  gave  evidence  of  ber 
hujband^ s  having  been  lately  alive  in  Ireland  \  and  Holt  Ch.  J.  direAed 
the  jury  to  find  for  the  defendant,  and  fo  they  did,  12  Mod.  603* 
Mich.  13  W.  3,  Anon. 
^  8.  A.  widow  and  adminiftratrix  of  B»  ufed  to  deal  in  tea  in 

B's  life  time,  and  bought  4  tubs  of  C.  at  fo  niuch  per  tub,  one  of 
which  A.  paid  for  and  took  away,  leaving  50  /.  in  eameft  fer  the 
other  3 ;  ruled  at  Guildhall,  per  Holt.  Ch.  J.  that  the  hujhand  was 
liable  on  the  wife's  contra£^,  becaufe  they  cohabited.  Patch.  3  Aniue. 
I  Salk.  113.  Langfort  v*  Adminiftratrix  of  Tiler. 


(A)  Who  muft  make  them ;  and  againft  whom  j 

And  where  noiie  were  before. 

X«  T  F  I  am  bound  to  fence  againft  land,  and  I  purciafif  that  lofiii 
j^  I  am  not  bound  to  make  a  fence  againft  my  own  land.  Ptf 

Newton.  Br.  Curia  Claud,  pi.  2.  cites  22  H.  6.  7,  8.    Sir  Qoo» 

Sackvill  V.  Milward. 
•  For  if  the  2.  A.  feifed  of  200  acres  of  coTnmon  moore  ei^eoffi  B*  of  50  veite 
^^^^  Boream»— The  purchafer  is  bound  to  encJo/e  or*  k«ep  th«  bidb 
inta  tbT*  Within  the  50  acres,  and  fo  ought  A.  to  do  ofthe  refsdue  for  his  beailt, 
land  of  the  and  adjudged  accordingly.  Mich.  22  and  23  £Uz.  D.  372.  pU  I0» 
oirwT/rr/:     .._^g,  cited  z  Roll.  R.  289.  in  cafe  of  Hoibeech  v.  Warner. 

chough  wild  dogs  drive  the  beaib  of  the  one  into  the  lands  of  the  other.    F*  N.  B.  128.  U$9«t 
ij»  xiotes  there  cites  Rift.  £nt.  6a  u  and  ao  S.  4.  xo. 

3.  A.  having  2  clajes  adiainingy  fells  one  of  them,  per  2  Juft.  the 
XQndqr  fliall  make  the  ioclofurc,  but  per  other  2  Juft.  the  vendee 

f^  make  ic    Mo.  775,  Trin,  2  Jac.    Doyly  v.  Drake. 

4.  By 


I    t 


iFf  »fiJf  ♦  J  i6i 

4«  %  Miff  ^f  Mfijff^^^  A  ^^  ^  fencing  maf  be  extiiiguiChed) 
and  fliall  »«/  revive^  though  the  clofes  after  cp^ie  into  feveral 
han^    Vent  JQ7.  Hill.  3^  Car.  2«  B.  R.  Polus  v.  Hanftock. 


(B)  Cafes  of  Trefpafles  through  Fences;  or,  where  [  162  j 

no  Fpncps  are* 

• 

I.  *f  F  jLhtf  land  adjiining  ^^  bis  «^in  f(arj^  2ip^  it  Mpngs  to  him 
^  to  fence  his  park »  y€t  he  is  wt  bpund  U  fence  4igainft  his  wm 
kmL  Per  Newton*  Ch.  J.  But  by  Pfifton  e  contra.  Br.  Cucisi 
Claud,  pi.  2.  cites  22  H.  6,  7,  8.  and  Brqpk  iays^  (hat  be  if  pf 
9pinm  wth  Newtoq. 

2.  If  /.  h^s  land  OH  $nifide  sfa  viry  l^rg$fiel^  and  ^g^  tafen^ 
againft  it;  and  B*  has  land  en  the  giber Ji^e^^d  ought  ^o^jfitnce  againft 
it;  if  tbe  beafts  of  A.  enter  in^p  the  field,  ^d  thence  int<>  the  cjo/fi 
of  fi.  and  far  de&ult  of  tfae  fence  of  B-  yet  B.  ofiay  t^v^  treipais 

ansA  A.  and  ta  vice  veria.    Bf.  Curia  Claud,  pi.  2.  ut  fvipra  j^ 
tmsxL 

3.  If  A  be  bound  to  ^xt/j/i  againft  ^*  and  £,  ngfiinji  C  and  If  A.  has  m 
mi?j  efiapepui  (f  Cs  land  into  B's  kf^  tmd  thence  i;itQ  the  la^d  of  t/^^^/^^* 
/    In  this  caue  A.  ihail  apt  have  trefpa($  a^ai^ft  C     But  if  A*  way,  ani 
be  hound  to  inclofe  againft  B.  and  B*s  b^q/ls  ejcq^into  Jfs  fifndy^i  beafts  come 
Acncc  intQ4he  land  of  one  D.  a  ftrapger,  there  D.  Jh^U  have  ^efp^fs^  hThlT^ 
aad  B.  be  put  to  a  curia claudenda  agai^ift  A.  F.  N.  B.  I23.  (^98)  mol^ 

ia  the  notes  tber^  cites  lo  £•  4^  7*  36  ^,  f>.  ^ar  *  ^8.  ciofe  ni  A. 

and  Tbeiicv 
rtjcffj  iV*  fi  cy«  ^  ^.  atljpining;,  and  whip!)  B.  oyight  to  fence  j  there  in  default  of  inclofure,  fec- 
it b  asood  plea  agaii>ft  A.  hut  not  againft  £.  or.a:iatHerilraiiger»&c.   N<>y*  107.    Harvey  v, 
^fiUTay  cites  36  H-^.    ?a»'r,  |68. — ^Jcnk.  16*.  pj.  5.  cites  22  £.  4.  49.  but  if  fisyeral  clofes  of 

A.  Ucconciguuus,  aiiU.th^  h^Hs  gp  into  all  thjc  clofes  of  A.  ic  i)>  no  ircfpals.— *  It  lliouid  be  t^i« 

4«  If  cattle  break  in  at  my  fence^  I  cannot  puniAi  die  owner; 
bot  if  after  notice  he  fuffers  them  to  coftiinue  there^  he  fliail  be  pu- 
iiilhed,  though  it  be  through  my  default.  2  Le.  93.  Arg.  cites 
5t2  E.  4.  49. 

^-  A*  and  B.  exchanged  landsy  v^iereupon  v/«  agreed  tp  make  cho 
fences  and  maintain  thein. — A.  did  not  mak^them,  but  for  want 
dicrcof,  B's  beafts  break  into  A*s  ground, — A.  bring*  tre^fs.  Per 
S  J*  againft  Pophani,  this  agreemefit  is  no  bar  toti^^afs,  though  by 
<feed ;  but  his  remedy  is  by  an  a£lion  of  cafe  on  the  promife,  if  with* 
out  deed,  or  on  oivenant^  if  by  deed.  Mich.  41  aiui  42  £Uz.  B.  R. 
Cra  E.  709.    Nowell  v.  Smith. 

» 6.  One  cannot  have  trefpafs  for  breaking  another  man*s  fence  j 
but  if  he  be  damnified  by  the  breaking  of  it,  he  may  have  aSion  on 
^c  cafe  ajgainft  the  party  that  broke  it,  per  Roll.  J.  Mich*.  24  Car.  . 

B.  R.  Sti.  131.  in  cafe  of  Sir  A.  A.  Cooper  v^  St.  John. 

7*  A.  fells  to  B.  a  piece  of  pajiure  lying  oten  to  another  piece  of 
pfture  (f  vendor's  \  B.  muft  keep  his  cattle  from  running  into  A's 

piece. 


i62  ^mce0* 

piece.    So  of  dung,  &c.  per  Cur.  Mich.  3  Annae,  B.  R.  6  Mil 
314.  in  c^e  of  Tenant  v.  Golding. 

[  iSee  ConfeQiunttal  HolTetf — Wittttd  (B).— ftent  (P*  c)^ 

Crefpafis  (i.  a). 


(C)  Actions  for  want  of  Repairing  Fences^ 

X.  CT^RES P  ASS  on  thi  cafe  lies  for  not  indbfing  againft die 
^    land  of  the  plaintifF,  by  which  defendant's  cattle  entered  ad 
damnum,  &c.  For  in  this  a£tion  he  lecovct  damages  only,  Br.  Curia 
Claud,  pi.  5.  cites  11  R.  2. 

2.  If  A.  and  B.  have  lands  adjoining,  where  there  is  m  incUfure^ 
and  the  beafts  of  the  one  efcape  into  the  land  of  the  other ;  trdfpafi 
lies ;  and  the  writ  fhall  be  quare  claufum  fregit^  for  it  is  a  clofe  in 
law.  F.  N.  B.  128.  (298}  in  the  Notes  there,  cites  22  H.  6.  9. 
f  16'^  1  . '  •  3*  ■^*  and  B.  had  lands  contiguous,  and  the  fences  were  always 
made  by  thofe  who  had  the  lands  of  B.  The  heajls  of  B.  efcaped  into 
the  lanas  of  A.  for  want  of  B's  repairing  his  fences,  and  thence  into 
the  kmds  ofC.  for  which  C.  brought  trefpafs  againji  A*  and  recovered^ 
whereupon  A,  brought  cafe  againjfi  B.  and  had  a  verdid;  but  it  was 
moved  in  arreft  of  judgment  for  want  of  ^ood  pleading,  &  adjor- 
natur.  Hill.  20  Jac.  B.  R.  Cro.  J.  665.  Holbach  v.  Warner. 

4.  A  writ  for  one  viU  againft  another  vill,  to  make  them  repair 
dieir  fences,  was  granted  j  but  per  Cur.  it  fliall  be  but  in  the  nature 
of  a  fci.  h.  retornable  in  this  court  Sd.  26.  Pafch.  23  Car.  B.R* 
Anon.  ' 

5.  A.  was  pfffeffed  of  a  clofe  adjoining  to  a  clofe  of  B.  the  fence  be« 
tween  the  &id  two  clofes  had  time  out  of  mina  been  repaired  by  the 
tenants  and  occupiers  of  B's  Clofe.  The  fence  was  not  repsiiitd, 
fo  that  B's  cattle  canu  into  As  clofg.  A.  brought  an  adion  on  the 
cafe  againft  B.  fetting  forth  this  matter,  and  had  judgment  in  C.  B. 
and  upon  error  brought  in  B.  R.  this  judjnnent  was  affirmed ;  and 
per  Cur.  either  trejpafs  or  cafe  lies ;  treipafs,  becaufe  it  was  ttie 
plaintiS^s  ground  and  not  the  defendants ;  and  cafe,  becaufe  the 
nrft  wrong  was  a  non  feazance,  and  negled  to  repair,  and  diat 
omiflion  is  the  ^ift  of  the  adion;  and  the  trefpafs  is  only  conjequen^ 
tial  damage.  Midu  9  Annae,  B.  R.  x  Salk,  335.  Starr  v« 
Rookefby. 

[  See  (A)  (B). — Conftqaential  5toire«.  ] 


•  (D)  Curk 
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(D)  Curia  Claudenda.     In  what  Cafes  it  lies,  and 

for  whom,  and  when. 

u  /^  U  RI  A  claudenda  lies  to  inclofe  between  boufe  andhouTe^ and 
^  court  and  court',  and  by  this  a£lion  the  defendant  mail  be 
compelled  to  make  the  inclofure.     Br.  Cur.  Claud.  pL  5.  cites  ix 
R.  2.  per  Richill.  and  Fitzh.  Bar  re.  36. 

2.  If  A.  has  a  ciofe  adjoining  to  a  clofe  of  B.  which  B.  is  bound  to 
make  the  inclofure  between  the  two  ciofes,  but  he  does  not  make 
It,  a  curia  claudenda  lies.     Br.  Curia  Claudenda,  pi.  I.  cites  2  H. 

3.  If  A  he  bound  to  inclofe  again/f  B,  who  has  20  acres  adjoining, 
and  A,furchafes  one  acre  contiguoufly  adjacent  to  the  inclofure ;  A. 
ihall  not  be  compelled  to  inclofe.  F.  N.  B.  128.  (299)  cites  it  as 
refoJved*.  21  H.  6.  3.  22  H.  6.  8-  •  This 

feems  to  b« 
mif-dtcd,  and  Ihould  be  21  H.  6.  5.  or  33.  Sackvitle  v.  MUard. 

4.  A.  was  feifed  of  the  fark  of  C.  in  C.  and  B*  was  feifed  of  20  If ^.  htts 
•cres  in  C.  adjoining.     A.  and  all  thofe,  whofe  eftate,  &c.  he  has,  '^/'«J'>* 
ijW  to  make  the  fence  between  the  park  and  the  30  acres.    B.  put  clfi^J^'Jfi 
his  beafts  into  the  30  acres,  and  they  for  want  of  a  fence  entred  te>t^bmsM 
into  the  park.     In  trefpafs  for  this  entry,  A.  proteftando  that  he,  «'^'.of  ^^^ 
&c.  bad  not  ufed  to  make  the  faid  fence  pro  placito  faid,  that  one  ^2?hc«*' 
C  is  feifed  of  10  acresy  lying  between  the  faid  30  acres  and  the  park ;  Un  »tbis 
and  becauie  B.  by  pleading  as  above,  had  confeflfed  the  trefpafs;  itchfurt 

A.  had  judgment ;  for  the  replication  is  good  j  becaufe  A.  is  not  J^'^^y^J"},'* 
oound  to  fence  but  againft  him^  who  has  the  Land  next  his  fark^  unlefs  that  has  th« 
in  a  fteqial  cafe      Br.  Curia  Claud.' pi.  2.  cites  22  H.  6,  7,  8.  •ontiguom 
Sackville  V.  Milward.  Jf^^JJJ 

/or  ijaah  ffimckfiiru  F.  N.  B.  Ta8  (199)  in  the  notes  thercy  cites  it  as  refolved  f  21  H.  6.  |.  ami 
XX H.  6. 8. f  This  fhould  b«  2 z  H.  6.  5.  or  33. 

5.  As  if  A  or  another  had" common  in  the  10  acres  \  but  then  this  X  164  1 
ought  to  hejhewn.     Br,  Curia  Claud,  pi.  2.  ut  fupra.  For  the 
€iammnti  hai  mterejl  in  tbt  LmAhy  rcafon  of  his  comnion,  though  he  is  not  owner  of  the  land.  Ibt<l« 

6.  He,  who  has  no  land  adjoining^  though  gritvcdy  Jhall  not  have  ALammmf 
euria  claudenda.  Per  Nowton*  Ch.  J.  ^t.  Curia  Claud,  pi.  2.  in  the  land 
cites  »»  H.  6,  7,  8.  ^'^^^ 

train  damage  feafant,  but  he  (ball  not  have  a  curia  claudenda  for  the  damages  fnftained  by  him  t 
for  the  writ  fuppofes  ad  nocumentum  liberi  unementi ;  fo  that  the  plaintiff  ought  to  have  the  foik.  P. 
V.B.  ia8«  (€).--— F.N,  B.  xa8.  (B)  and  in  the  notes  there  (D). 

^.  Curia  claudenda  lies  only  where  a  man  ought  to  inclofe  by  pra^  F-N.  B. 

Jcriftian ;  for  if  he  is  bound  to  it  by  indenture,  or  C(»npo(ition  in  "*"  ^^' 
writing,  then  writ  of  covenant  lies,  and  not  curia  claudenda.     Br* 
Curia  Claud,  pi.  2.  ut  fupra. 

8.  One  may  have  a  curia  claudenda  befort  be  is  dammfiidj  ami  F.  n.  b 

Yoi,  XIIL  O  Ihall  ;j7.  (I) 

JVlagr. 
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UtaSXfurmfi  damagis ;  for  this  is  ruft  travirfahk.    Bn  Curia  Ckt4 

\      pi.  3.  cites  s  £•  4-  118,  X19. 

9.  In  avowry  tbe  pkintiiT  (aid  that  the  land  adjoimd  U  the  high 

tvtfy,  and  was  open  in  default  of  inch  jure  ^the  tenant^  and  he  chafid 

the  heajis  into  the  way^  and  they  efcafed  in,  and  the  defendant  id 

themy  and  the  plaintiff  made  frejhfuit ;  and  did  mt  alledge  ^efcrip' 

tionj  that  the  tenant  ought  to  make  tbe  hedges^  and  vet  well ;  the  d^en" 

dantfaid  that  they  Wire  therefor  two  nights^  and  no  plea  withoiit  a 

traverfe  of  the  efcape^  or  the  frejhfuit  \  for  oneof  &em  ought  t»k 

traverfed.    Br.  Avowry,  pi.  J  35.  cites  15  H.  7.  17. 

ItliMQolf        10.  A  curia  claudendia  lies  not  for  tenant  for  years^    Fin.  LaW.^ 

fcr  a  tenant  g„Q   0-5 

«>;  for     ^^^'  ^7^- 

it  is  a  writ  of  nghc.  Ificb.  9  Adds,  B.  R.  i  Salk.  33(6.  in  cafe  of  Starr  t^  Rookftyw-^F.K.B. 

i»8.  (B). 


(E)  Curia  Claudenda.     Pleadings,  &c.  in  that  and 

Trefpafs, 

I.  'T^RESPASS  of  a  clofe  broken  and  grafs  eaticn  j  Yelver- 
*  ton  pleaded,  to  the  vi  &  armis,  and  the  entry  guilty;  and^ 
to  the  reft,  we  zxtfeifed  of  an  acre  of  land  in  5.  which  is  adjoimng 
to  your  clofe  in  F.  ani  we  put  our  cattle  in  our  acre  for  pafture,  aw  . 
there  is  a  hedge  between  the  land  of  the  plaintiff  and  our  acretHobiA 
the  plaintiffs  and  all  thofe,  whofe  eftate  he  has  in  this  land,  have  M 
to  make  time  out  of  mind  \  and  becaufe  the  hedge  was  open^  brmce, 
and  wafte,  our  cattle  entered  into  his  land,  and  did  the  trefpais,  &c. 
which  is  the  fame  /r^tf/r,  of  which  the  plaintiffbroi^ht  his  writ,  &c. 
Judgment  a  a^o,  and  a  good  plea  per  tot.  Cur.  Br.  Treipais,  pL 
X29.  cites  19  H.  6.  33* 

.2.  Trefpais  of  a  clofe  broken,  and  grafs  eaten,  die  drfendas^JM 
that  A,  isjeifed  of  a  ckfe  in  D.  containing  lOO  acres^  ana  B*  is  wki 
'*"  *iJd*    tf^^^  ^*^fi  adjoining^  containing  30  zcteSyand  the  plaintiff  and 
\^iL  6. 7»   ^^fi  whofe  ejlatej  l^c.  have  ufed^  time  out  of  mind,  to  make  the  hedge 
*   bitween  tbem^  and  the  plaint^ abated  the  hedge^  and  JB.  Ue^  his  e^ 
to  the  defendant  for  10  years^^  ice.  and  he  put  his  cattle  uito  it,  aod 
they  entred  into  the  dole  of  the  plaintiff  for  defiiult  of  indofiii^ 
ana  eat  the  grafs,  judgment,  &c.  Per  Yelverton  this  is  a  good  an- 
fwer  to  the  depaihire,  but  not  to  the  breaking }  and  per  tof  Cur* 
the  ad  of  the  beaiis  is  the  a£t  of  the  defendant,  and  the  entry  «f 
them  is  a  breaking  in  a  manner,  by  which  they  awarded  die  phil^ 
tiff  not  to  aiifwer>  quod  noca.    Br.  Trefpais,  pi.  136.  cites  ai  H. 
6.  5. 

3.  Trefpafs  of  a  clofe  broken  and  grafs  eaten,  the  defmiaietfeii 
that  71  P.  wasfeifed^a  ckfe  containing  7  acres  there,  emd  leafed  it 
t$  tbe  dsfendantjor  7  years^  the  term  commenced,  &c  during,  && 


S.  p.  ibid.^ 
P.L145 


•r/Pre- 

Icripciony       _ ^    ^ ^  ^  ^  ^ 

pi.j5.  cites  Q^  the  plaintiff  was  feUed  of  another  clofe  aJ^oining%  in  which  the  tref* 
Dafs  is  Uippofed,  anamsLt  the  plainti£Fand  ail  diole  whofe  eftats,&Ci 
have  ufed  to  make,  tbe  fence  time  out  ofnind^  and  tbe  dofrndmstpid 
bis  cattle  into  bis  elofe^  and  tbey  entered  imto  tbe  ckferfAeflmM 

4  > 


9.C 


ifencej*  i^5 


Ar4^a9A^bi$oum  incUfun^  C/c.  hi  ought  to  Jhm  agMtj^  wh$m 
hi  ougbi  H  mti/ki  tbifenny  &c.  auid  (b  be  did  i  and  that  tht  oAer  it-* 
fmdants  Msfirvants  rfthe  difendant^  Qiou  m  aid  f  put  the  iOttk  iota 
thi  lenJj  &C.  and  no  pica;  bat  Jbatlfav  n$t  guilty  for  them ;  for  they 
did  nothing  but  put  the  cattle  Into  me  land  of  their  mafter,  Br, 
TrdTpals,  jJ.  I5S«  cites  %%  H.  6.  36. 

4.  CoKtr^  when  they  juft iff  for  cmmon  of  their  mafier^  for  there  ^^  Pf*^- 
Oey  iom/ofs  that  they  put  the  cattU  into  another's  foil  'which  is  trefpafs^  pT  2  5?at«« 
itidefe  rt  be  excuiUi  but  in  the  iirft  cafe,  the  mafter  only  ii  the  s.  C. 
trefpaflbr  wiih  his  cattle,  and  not  the  fervants.    Ibid» 

J.  Ami  for  other  catiU^  the  defendant  juftijied^  that  they  efcapei  The  defeat 
into  the  land  of  the  plaintiff,  and  eat  his  grafe,  and  hefrefiity  retook^  ^r^i. 
and  no  fdea,  but  is  a  qonfeffm  of  the  trefpafs^  by  which  he  pre^^  hii  ufftr^ ' 
kriUd  in  the  ekapOy  as  appears.     Ibid,  «W  «'^  fj^ 

*  '     *  *  wbojt  tfiafe 

&c.  hav  vftiio  have  efcapt  in  the  chfe  tf  the  phintifft  and,  that  for  the  efcap«  the  pliiptlff*  nor  any  of 
tfaofe  wbolce(bfie  be  hachyought  to  have  fatisfa^ony  or  amends^  if  they  are  frefhly  re-taken,  lee.  but 
|ier  Poriy  this  prefcripCion  does  not  lie  in  the  mouf  h  of  the  tenant  for  years,  but  be  mgbt  ufay^th.-4 
tUJaidT,  P.  bii  leffcr,  amiailthofe  wbofe  ^aXty  Hfc.for  them  and  their  tenarAifor  life,  for  ftars^JwitO  wilt 
km  iadfieh  aificm\  by  u'hicli  he  pleaded  accordingly  ;  and  per  tot.  Cur.  !t  is  a  {;ood  prefcrip* 
tion ;  for  it  may  have  lawful  comnQencement,  as  by  grant  of  thofe  who  were  feifed  of  Ch^  Uad| 
where  the  tKfpafs  was,  Ucm    Br.  Prefcriptioni  pi.  25.  cites  S*  C 

6.  Curia  Claudenda  may  be  in  the  right,  (viz.)  in  the  dehet^  as  where  th« 
veD  as  in  the  dchet  andfolit.    Br.  i^uria  Claud,  pi.  3.  cites  5  £•  4*  queftion  is 

'»»» "9-  ri,uT«.. 

thJiHf  tty  Cham  the  mberitaace,  the  title  (bouid  be  (hewo  in  the  debet  and  folet,  but  not  where 
iihmtxtajkoftnfpcfstiti/,  Yelv.  75.  Mieh.  3  Jac.  B.R.  Faldo  v.  Ridge  ■  1  Ibid.  76.  lays, 
rte  this  jtidcment  was  revcrfed  in  the  Exchequer  Chamber  [Eut  does  not  i^  for  what.] 


7.  If  in  curia  daudenda  the  defendant  Jay s^  that  it  Is  well  inclofii^    . 
die  plaintiff' (hall  recover  immediately ;  for  by  this  bar  the  matter 

is  coaf^U^  per  ICeble,    Br.  Barre,  pi,  iii.  cites  i6  H.  7.  9. 

8,  'Thejudgment  in  curia  claudenda,  is  to  recover  the  inchfure  and 
dammg^s  for  the  non-inclofure.  Br,  Barre,  pi,  {i|..  cite^  |6  H.  7. 
9*  pef  Fineux. 

}f.  The  declaration  muft  fhew  the  eertainiy  of  the  tandj  which  the  ^^t^Jl'*^*" 
plaintiff  hath  adjoining  to  the  defendant,  and  the  certainty  of  the  bTi^s! 
land  which  the  defendant  hath  there  adjoining,  which  he  ought  to  (a9S)  ^  ^H 
indofe ;  and  to  alledge  a  prefcription  of  the  inclofure,    F.  N.  B,  ^^^^  ^^^ 
128.  (E). 

10*  u  Jts  heajis  tfeape  into  the  land  of  B^  where  B.  ought  to  In^ 
fJofif  A*  jQudl  have  no  advantage  th^^reof  on  the  general  iflue ;  but 
oufht  to  ftead  itfpecially.  f,  N,  B.  |a$,  (^98). in  the  notes  there 
cites  18  H,  8.  6, 

II.  It  is  a  good  iflue  to  traverk  the  prefiription\  for  if  Ac 
|ilaiiitiff  be  not  bound  to  inclofe  (though  he  has  voluntarily  inelofed^ 
It  wiU  be  to  no  purpofe.  F.  N.  B.  128  (298)  in  the  notes  there. 

ia«  If  thedefeiulant  pleads  that  hi  isfnfed  in  his  demefne  as  offea 
of  the  clofe  of  D.  the  plaintiff  may  re^ly^  that  J^  S.  wasfeifedj  ah* 
fpu  hoiy  thett  the  defendant  wasfeijed  tn  his  demejne  as  offee^  and  ftx 
faafe  the  pinAfe  ejiati  to  come  in  queftion.  But  ifd^endant  had 
fUadid  goneralff  that  he  y/nsfeifed  of  the  clofe  adjotmng,  or  that  the 
fkill  agoiniiig  WM  bis  freehold ;  there  the  plaintiff  fluitt  reply^  that 
V7  Q»  hQ 


i65t 


iFencetf. 


he  had  n§tbing  in  the  ejrfi  adJMttng  at  the  timi^  &c«  and  this  fluB 
make  the  iflue.    F.  N.  EL  ii8«  (29iB)  in  the  notes  there  cites  JX 
•  I).  3«5.    365  •  Sir  Francis  Leak's  cafe. 

33.  Mich,  sx  and  %i  Eliz.  S.  C 

aS8°  S*  C*  '       '3*  ^"  ^^fi^  **  ^""*  ^""^  ^*^  -'^  *^  plainttfwas  fjiffed  tf4 

and' Palm.  ^^  3<^  ^^''*  1 8  %f.  caUid  H.  in  fT.  mid  that  B.  tbt  defendant 

33Z.  S.  C.  was  pojfeffedafa  clofe  f  called  G.  in  W.  and  diat  omnes  foffeffires  rfthe 

bSuirT^  If  ^'"3^  ^^             *^^  "^^  ^'^'  whereeK  Vc.  to  make  the  fences  betwixt^ 

chat  Chun-  ^^'fi  ^^  ^^^  ^^^  i^  ^^e  plaintiff' i  clofe  fb^vld  -net  ceme  into  the 

berlain  T .  defendants  clofcj  and  that  for  default  of  fences  j  the  defendant's  cattle 

too^o  il^i-  ^^^  *"'  ?^  *"  '^^  '"''  '^'  plaintiff's  and  from  thence  into  aclofgrf 

OD  with  *°*^  J'  ^'  ^'^^^  y*'^  ^"^  recovered  again/l  hinu    After  verdid  it  was 

Poderidge  Dioved  in  arreft  of  judgment,  that  this  prefcription  by  ornnes  poffeffira 

and  Hoogh-  y/ifj^  not  good ;  becaute  that  may  be  for  years,  or  at  will,  though  • 

ton.  that        .  ®^       ^      •       1-   J       r-     V       I       ^    J     r    V         •   •  — 

the  pre.  terrarum  tenentes  implied  a  fee  umple ;  and  of  this  opmion  vreit 

fcription  Doderidge  and  Houghton  J.  but  Lea  Ch.  J.  contra ;  becaufe  it  was 

was  infuf.  in  afiion  on  the  cafe.    And  adjornatur  Cro.  J.  66s.  Hill.  20  Jac. 

^•'"s:  p.  ,  B.  R.  Holbach  V,  Warner. 

Salk.  336.  Mich.  9  Anncy  B.  R.  in  cafe  of  Scarry.  Roolcefbj. 

t[i66] 

X4«  A.  was  tojfejfed  of  a  clofe  adjoining  to  a  cl^e  rfB.  the  fences 
between  the  (aid  two  doles  had,  time  out  of  mind,  been  repaired  by 
the  tenants  and  occupiers  of  B's  clofe.  The  fence  was  not  re- 
paired, fo  that  B*s  cattle  came  into  jfs  clofe  ;  A.  brought  an  a^on 
on  the  cafe  s^ainft  B.  fetting  forth  this  matter,  and  had  judgment  in 
C.  B.  and  upon  error  brought  in  B.  R.  this  judgment  was  affirmed  \ 
and  per  Cur.  the  plaintiff  has  made  himfelf  a  fufficient  title  in  his 
declaration^  hy  Jbewing  the  defendant  bound  to  this  charge  by  prcjcripr 
tion^  which  prefcription  is  fufHciently  alleged ;  for  by  *  tenentes  is 
meant  the  owners  of  the  fee  fimple,  and  by  occupatores  thofe  diat 
come  in  under  them.  That  tenentes  is  fo  taken,  appears  by  the 
writ  de  curia  claudenda,  which  is  a  writ  of  right,  and  lies  only  for  a 
tenant  in  fee ;  and  as  this  is  a  charge  upon  the  land,  which  runs 
with  it,  there  is  good  reafon,  why  every  occupier  (hould  be  boilnd; 
and  it  is  fufficient  for  the  plaintiff  to  charge  the  tenentes,  and  oc- 
cupatores ;  becaufe  it  is  impoffible,  that  he,  who  is  a  ftrangcr, 
ihould  be  able  to  know,  and  fet  forth  their  particular  eftates,  tides, 
and  interefts ;  but  the  prefcription  is  annexed  to  the  tenentes,  diat 
is  to  fay,  tenants  of  the  fee  \  yet,  on  a  traverfe  of  the  prefcription, 
it  would  be  good  evidence^  that  the  tenants  for  years  have  firom  time 
to  time  fenced,  and  repaired ;  for  perhaps  the  eftate  has  not  fince 
time  of  memory  been  in  the  adlual  occupation  of  the  owner  of  the 
fee.  X  Salk.  335,  336.  Mich.  9  Annae,  B.  R*  Starr  v.  Rookfby. 

[See(C)] 
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(A)  Contrads  relating  to  Draining  them. 

I.    ^zEUz.  II.    fpNJtCTS  that  all  contra ffsj  or  bargatnt 

'^  made  of  part  offucb  wajls  commons^  orfrueral 
grounds^  (lying  in  or  ruar  the  fame)  as  arefubje£f  to  furrounding^  4*» 
tviiten  the  krds^  commoner s^  or  owners  thereof  on  the  one  party  and  the 
drainers  on  the  ether  part^jhall  he  good  in  law  according  to  the  manner 
and  forms  offuch  contra^Sy  or  bargains. 

Where  the  queeny  her  heirs  and  fucceffors^  hath  an  inter  eft  infucb 
wafiesy  l^c.fucb  contraEU  or  hargains^Jball  not  hind  them^  unlefs  they 
he  written  m  parchment^  indented  and  certified  in  chancery^  and  the 
royal  eiffint  thereunto  firji  obtained  and  fignified  under  the  privy ^  or 
great  jealy  when  the  waftes  or  foils  are  of  the  pojfijjions  cf  the  crown  i 
but  under  thefeal  of  the  dutchy  of  Lancajlery  and  enrolled  in  that  courts 
when  they  are  of  that  iind. 

This  aSf  jhall  not  impair^  or  take  away  the  intereft  offuch  lords^  com-   f  j  ^j  1 
numers^  or  owners  in  any  part  of  the  reftdue  of  the  waftes  or  commons  *"        ' 
mt  aligned  to  the  faid  drainers^  or  any  franchife^  or  liberty^  but  that 
tbejame  may  be,lawfuUy  ufedy  as  if  this  ahy  orfuch  corttra£fy  or  bargain 
baa  not  been  made. 

This  aSf  not  to  be  prejudicial  to  ports^  or  havensj  neither  ft>aU  it  bi 
put  in  execution  withtu  8  miles  of  Yarmouth^  or  6  miles  of  Lynn* 


SttiSxKitXiU 


(A)  Livery.     [Or  what  is  a  Feoffment^ 


C  Br.  Feoff- 
mc.  <]e  ter< 
res,  pi.  lo. 


[l.    A    feofiincnt  properly  is^  where  there  is  a  tranfmutation  ofpof 

fijfton  from  one  perfon  to  another,     ii  H.  4.  33.  J  ^^^  ^,,  ^^^ 

1.  A  feofFment  properly  betokens  a  conveyance   in  fee^  though  Feofare  di 

fometiaies  it  is  fo  called,  when  a  freehold  only  pafles.     Co.  Litt  ^^^  ^^  ^"^ 

liBofatorio  cooftit ;  i^Marrqni  feodum  talltatam.  Spelm.  Glofs.  Verb.  Feofare,  3tc. 

3.  A  feofFment  is  by  the  feudifts  called  an  i/2V{/?/Vi<r^.  See  Spelm. 
Glo6.  verbo  Feofare« 

O  3  4.  If 


^^7  leoffhtettt. 

4*  tf  a  man  makes  a  deed  of  feofltnent  to  anodier,  and  delivifi 
tbi  deed  to  him  in  the  landj  or  upon  the  land^  it  is  a  good  feofiment, 
by  all  the  juftices  in  C.  B.  Bn  FeoiFment  de  terre,  pL  74.  cites 
35  H.  8. 

5.  A.  feifed  in  fee  leafed  \o  B.  for  years  \  after  A.  made  deed  of 
feoffment  to  U£e$  oftbefanu  lands  infee^  by  tlie  words  didi  &  cotu^ 
with  Utter  ofaitomeyy  within  the  fame  deed,  to  make  livery  to  Ujee» 
The  deed  of  feoffment  was  delivered  Co  J.  to  deliver  the  £une  to  B. 
'  who  delivered  the  iame  according)  v.— (LeflTee  may  take  the  con- 
veyance as  a  feoffment)  or  confirmation)  leiTee  delivered  the  fame  to 
the  attorney  named  in  the  deed,  who  made  liverv  accoEtlingly.«-*By 
acceptance  of  which  livery  B.  has  determined  his  eledion  to  take 
by  Feoftment.    2  Le.  192.  1  rin.   28  Elis.  C.  B.    Lennard's 
.   tafe» 
Ow.i.S.a      (^  If  tenant  in  taH  be  diffeifed^  and  makes  a  deed  of  ftoffmenty 
i^^ard  y,    ^  delivers  the  fiune  to  the  dUfeifar^  who  delivers  the  fame  to  the  «!• 
S:eptms.     twyuy  named  in  the  deed,  who  makes  livery  accordingly ;  diis  is  a 
eocxl  feolRnettt  and  difcontinuance,  per  Anderibn.    2  Le.  192. 
Leonard's  cafe* 
Kotwith-         7.  It  is  not  a  fcoffment  without  livery  and  attornment*    Cro,  J. 
^"Si-  'a?'  P«fch-  *o  Jac.  B.  R.    Smith  v.  Mdfer. 

on  exprefled  ttle  ufe  fhall  not  change,  nor  any  efhite  (hatl  pafs  by  it  but  at  will,  until  the  li- 
very he  made  thereupon,  per  Popbam  Ch.  J.  and  agreed  by  all  the  juftices  Poph.  49.  in  cafe  of 
CbUard  T.  CoUard* 

[  Sec  (B.  2O  ] 


« 

(A.  2)    The  Force  of  a  Feofltnent.   And  what  is 

ExtinguiQied  by  it. 

t.  T  F  my  entry  he  taken  oivay^  and  I  ouft  the  tenant^  and  after 
*-  enfeoff  him  by  deed,  he  is  remitted,  and  I  Ihall  be  barred) 
for  this  is  a  good  confirmation*     Br.  Feoffment  de  terte,  pt.  84* 
cites  II  H.  7.  20. 

2.  And  if  a  feme  who  bath  title  of  dower j  enters  and  enfeoffs  the 

heir  by  deed,  her  tide  of  dower  is  determined;  for  it  is  a  good 

r  1 68  1  cot^irmation  and  difcharge  of  the  dower,  and  e  contra,  without  dttL 

Br.  FeoffinefK  de  terre,  pi.  84.  cites  1 1  H.  7.  20. 
See  (A.  4)        3*  Future  right^  and  right  of  aQion^  is  gone  hj  Feoffinent 
Are.  2  Roll.  R.  323.  cites  9  H.  7.  24.—— Per  Trevor  Ch.  J. 
Gibb.  234.  in  cafe  of  Arthur  (alias  .Archer)  v.  Bokenham. 

4.  Power  of  revocation  is  extind  by  Feoffinent    Arg.  2  Roll 
R.  337  cites  I  Rep.  Diggs*s  cafe. 

5*  Poffibility  to  be  tenant  by  the  atrtdy  is  gone  by  feoffincot; 

{bofattaini%  and  fo  of  writ  qf  difceit*   Arg.  2  RolL  R.  337.  cites 

9  H.  7.  I*  4  H.  6.  38  E.  3. 

G<idb**frt        *•  ^  fc<3*ncn^  excludes  the  feoffor  df  aU  rights  tntrin^  oBiem^ 

3SO.  cites  *   *^^^h  f^ffibilitits^  and  conditionsj  per  Jones  and  Button- J.  Jow  72. 

X  Rep.iix.  «M-i>It^  bam  ail  frefent  rights,  and  all  e^  rights  axifiDg  t» 

the 


Htefioeptrties  hy  cacrfes  before  riie  feoffinent,  and  that  without  ^'^'"i''* 


reaped  to  the  lofs  of  ftrangers.  Hob.  337.  in  cafe  of  Sheffield  v.  q^  '{^ 

Haddiff Per  Hobcrt  Ch.  J.  2  Roll.  R.  506.  iu  8.  C. 1  s.  I  9. 

Kepi  174.  a.  S,  P. It  is  a  bar  to  a  writ  of  error.   Arg,  Godb* 

32a  cites  Barton  v.  Ewers. 

f  S««  fltief  (C.  2)— As  to  barring  EntaUs  fee  (fffatef  (X.  2} 

&c.] 


(A.  3)  Mit:^  Veiled,  or  Changed.     la  what  C^fes 

by  a  Feoffment. 

!•    A      made  ^feoffment  to  B.  /^  fA^  ij/i  tf  hit  loft  will  expreffid  if  a  man 
**^*  i»  ihi  fame  deedy  viz.  to  his  own  proper  ufe  for  his  life,  makes  a 
and  after  to  F.  C.  his  fon  in  tail,  &c.  and  after  he  made  a  leafc  for  Ai^*** 

Ann   /MMtfd 

years,  and  died  \  and  it  was  the  opinion  of  the  court,  and  of  all  ex-  aftukk 
cept  Shelij,  that  he  may  alter  his  will  in  this  cafe  ;  for  where  this  to  the 
word  will  is  exprejfed  in  the  deed^  or  fchcdule,  he  may  alter  his  will  ^^*  . 
QOtwitfaftanding  the  other  words ;  but  where  the  ufe  is  declared  |^J*'S  can- 
upon  the  livery  without  this  word  will,  there  he  cannot  alter  his  not  chmn 
will  .  Br.  FcoflFmcntj  &c.  pi  i.  cites  19  H.  8.  11.  the  ufe  af- 

Br.  FeoflFiments  al  tTfes,  pL  47.  cites  30  H.  S. 
i«  if  he  exfrejffs  the  ufe  in  thi  iteA  of  feoflfment.    But  contrary  where  he  declares  the  ufe  hy  vfordi 
if»  «>//»  viz.    I  will,  that  my  feoffees  (hail  be  ieifed  to  foch  a  ufe ;  there  he  may  change  ths 
ofe,  becaufe  it  is  by  will,  &c.    Br.  Feoliments  al  Ufes,  pi.  47.  cites  30  H.  8. 

2.  TSto  Lord  Audley  made  a  FeoiFment  to  B.  G.  and  odiers,  4  Le- 1^^- 
aad  afterwards  by  indenture  reciting  the  /aid  feoffment  he  declared  d'^^^'  J* 
thi  fame  was  made  to  the  intent  his  feoffees  Jhotdd  perform  his  loft  pf.  V.  Miil. 
wi%  to  this  effca  (viz.)  «ry  will  is^  that  mj  feoffees Jhall fiandjeifed^  i  ElitS-C 
&c.  to  pay  aUwy  dehts^  and  afterwards  that  they  make  an  ejtate  of  ■Y^*4»k« 
die  lands  to  me  and  Elizabeth  my  t^jffj  ond  to  the  heirs  of  our  bodies^  PAfch.'  15 
with  divers  remainders  over ;  the  »id  lord  had  iflue  by  one  wife  a  £iiz*  s  c. 
fim,  and  by  another  a  daughter ;  die  feoffees  made  no  eftate  to  the  "j^^i*  ^^* 
lord  and  his  wife  ;  adjudged,  diat,  by  this  feoffment  and  deed»  no  Ei'ia!  in  ^ 
^  was  changed ;  for  though  the  feoffees  ihall  be  feifed  to  the  ufe  ejeament, 
of  the  feoffor  and  his  heirs  (for  there  was  no  conjideration^  for  which  r^.jjjj""* 
they  ihould  be  feifed  to  their  own  ufej  yet  the  fame  canilbt  make  a  uf^  ^„  ^ 
new  uie  to  die  lord  and  to  his  wife  in  tail  \  neither  can  this  wridng  raifeU  pre- 
take  efieft  as  a  will ;  becaufe  it  appoints  an  eftace  to  be  made  to  ^^^"^^3^'  ^^ 
the  lord  himfelf,  and  he  cannot  take  by  his  own  will.     2  Leon.  J/^^  1]q^ 
159.    21  Eliz.  in  Cane.  Ld.  Audley's  Uafe. 

3>  If  a  febffinent  is  made,  but  no  Uvery^  and  feoffee  enters^  he  is 
become  tenant  at  will  to  the  feoffor )  becaufe  he  enters  by  his 
content  \/\mt  feoffor  may  ouft  him  when  he  pleafe.  Co.  Xfitt.  f. 
yagpg.  56.  b. 

4«  A  feoSinent  to  a  man  upon  condition^  that  he  will  kill  B.  {hall 
be  good  s  but  a  bpnd  with  iiich  a  condition  void.  For  in  the  one 
cafe,  left  die  man  fliould  have  any  temptadon  to  do  the  a^l, 
^  law  feciires  Jum  the  pofieflx>n  of   the  lansl   without  per- 

O  ^         «  forming 


th  jreolBnent. 

fermiiiff  the  condiddn;  and^i  the  odier, frees  him  finom  the  penal^ 
of  the  bond ;  fo  that  die  law  has  the  tame  end  in  view  in  making 
the  feoffinent  good,  and  the  bond  void,  viz.  the  prevention  |of  the 
fst8t\  per  Parker  Ch.  J.  in  delivering  the  opinion  of  the  court. 
.  Hill.  II  Annac,  B.  R.  lO  Mod.  134.  in  cafe  of  Mitchel  v.  Rey- 
nolds. 

[  See  (tttatt  (L  6)   3|ointtnam0  (L)   mtfi  (A.  a.  4]  ] 


(A.  4)     The  Difference  between  Feoffments   at 
Common  Law^  and  Feoffments  by  the  Statute 
,    iR.  3. 

%  Roll  R*    !•  np  HERE  is  a  difference  betwixt  a  feofRnent  at  the  common 
334.  s.  p.  A    law,  and  a  feofiment  according  to  the  ftatute  of  R.  3.  which 

^^' '"  operates  fub  modo.  Feoffments  are  the  ancient  conveyances  of 
knds ;  but  feoffments  according  to  die  ftatute  of  i  R.  3.  axe  up- 
ftarts  and  have  not  had  continuance  above  150  years.  In  cafe  of 
feoffments  at  the  C9mm$n  law  the  feoffir  ought  to  beftifei  of  the 
lands  at  the  time  of  the  feoffment,  but  if  a  feoffment  tie  according 
to  the  ibtute  of  i  ft.  3.  in  fuch  cafe  the  feoffor  need  not  be  ia 
pofleffion.  Feoffments  at  the  common  law  give  aw^  both  effatts 
and  rights^  but  feoffments  by  the  ffaitute  of  R.  3.  give  the  eftates» 
but  not  die  rights.  In  cafe  of  feoffinent  at  the  common  law,  the 
feeffee  is  in^  in  the  per^  viz.  by  the  feoffor ',  but  in  cafe  of  feoff- 
ments by  die  ftatute  of  R.  3*  the  feoffees  are  in,  in  the  pofl,  viz. 
by  the  fixft  feoffees.  So  a  feoffment  by  cefty  que  ufe  by  force  of 
the  ftatute  of  i  R.  3.  will  not  faften  upon  any  thing  but  what 
theflatute  requires.  Godb.  318.  Arg.  rafch.  21  Jac  in  cafe  of 
die  Ld.  Sheffield  v.  RatclifF.—— cites  5  H.  7.  5.  2i  H.  7.  25. 


(B)  Livery.  In  what  Cafes,  [and  of  what  ^bings\ 
a  Livery  is  Necejfary.  Upon  what  Conycy- 
ance. 

Butifht     [i.    Y  ESS E  E  fir  life  mzy  furrender  to  him  in  reverfion^wik* 
grams  t6^m         J^  ^^^  making  any  livery.    44  AfT.  3.  Curia.] 

duriitg  th$  lift  cf  tU  kfor  rmdtrUg  rmt  dnriog  bis  life»  this  leafe  is  nbt  good  without  livery.    Aad. 
33.pl.  8x.  Palch.  8  £lis.    Browa  v.  King. 

oSaUc.  620.      [2.  Bj  exchange  a  franktenement  may  paiis  without  livery.   Co. 


BtHoU 


Litt 


itt  1-49*] 

[3.  If  a  botUe  or  land  aptertains  to  an  office^  this  may  paft  by 
grant  of  the  office  without  hvery.     Co.  Litt  49.] 

[4.  If  a  houfe  or  chamber  appertains  to  a  eoroify^  it  may  pfl&  by 
graiit  of  a  corody  without  livery*    Co.  Litt*  49.] 

5.  A 


jfeol&neiit.  t  ^^9 

5.  A/rabiU  mzj^  iy  cujkmii  [urnndtrei  without  Kvery*  Co. 
Litt.49.a. 

6.  It  was  held  by  all  the  juftices  in  the  Exchequer  chamber,  that 
if  the  king  make%  feoffment  of  the  lani^  which  he  hath  hy  the  dutchy  (f 
Lancajler^  -in  fee  ^  or  for  life^  he  muft  make  livery  as  well  as  a  com- 
mon perfon,  if  it  be  770/  of  the  lands  within  the  county  palatine  \  for 
thevpais  by  letters  patents  of  the  dutchy  wi^thout  livery;  but  a 
leafe  for  years  of  them,  or  of  other  lands  ought  to  be  by  deed,  quod 
nota  bene,  and  quaere  if  the  a£l  of  i  £.  4.  which  annexed  it  to  the 
king  and  his  heirs,  kings,  was  remembered.  Br.  Feoffment  de  terre. 
pi.  51.  cites  fti  £.  4.  6o. 

7.  If  a  man  makes  feoffment  to  the  king  by  deed,  it  is  good 
unthout  livery,  if  he  inroll  the  deed^  otherwife  not,  quod  nota ;  for 
the  k'mg  cannot  take  but  bv  matter  of  record.  Br.  Feoffment  de 
terre,  pL  69,  cites  29  H.  8. 

8.  If  a  deed  be  inroUed  in  L$ndon^  it  binds  as  a  fine  at  common 

law,  but  not  as  a  fine  with  proclamations ;  and  livery  of  feifin  is  not  p  <% 

requi/Ite  uponfuch  deed;  and  it  is  difconti nuance  without  livery;  L  ^7^  J 
and  becaufe  the  cuflom  there  is  faved  by  diverfe  a6b  of  parliamentS|^ 
it  ihall  bind  as  a  fine.    Br.  Fines,  pi.  i  xo.  cites  31  H.  8. 

9.  Gift  of  landj  re^ory^  and  tythes  in  fee  and  no  livery  made,  the 
^hes  do  not  pafs  ;  though  words  of  grant  will  pafs  them  without 
livery.    Mo.  496.  Ar2.  cites  Pafc.  24  Eliz.    Bofome's  cafe. 

10.  Leffee  for  years  Teafes  for  life  without  livery ;  the  term  (hall 
pals.    Mo.  423.  Pafch.  37  Eliz.    Buckler  v.  Ilarvey. 

It.  A.  is  le^ee  at  will^  leflbr  leafes  to  A.  for  yearsy  remainder  to  So  spt/Vm 

B.  in  fee;  it  is  good  though  no  livery  be  made;  for*  poffejjion  ''"A^f«'» 

etuntervails  livery.     D.  260.  b.  Marg.  pi.  20.  cites  Pafch.  38  it  wfll^or 

£liz«  C.  B.     Cooper  v.  Calambil.  tmant  at 

I*  good  without  livery  of  feifin,  becaufe  of  the  pofleflion  ivhich  countervails  livery,  per  Walm- 
SeyndBeamood  J«  Noy  56.  Cooper  v.CoUmbeli.  '  dtet  D.  icv^— «*f»  D.  Z4C.  b.  pi.  6  c 
Paich.  3  JK  4  P.  and  M.  i4UhfieU  (2p.)  ? .  Fiiher. 

12.  Grant  by  deed  of  all  my  trees  growing  within  my  manor  ofD. 
to  A.  and  his  heirs;  A.  Ihall  have  inheritance  in  them  without  li- 
very and  feifin.     11  Rep.  49.  b.  Mich.  12  Jac.  in  Liford's  cafe. 

13.  Inheritance  in  land  may  be  granted  without  livery,  though 
the  land  itfelf  cannot,  as  vejluram  terra  per  Morton,  J.  cites  17.  E. 
4*  6.  and  Fitzh.  Praecipe  SS*  And  Windham,  J.  faid,  that  fo  may 
treesy  which  are  an  inheritance  in  the  land.  Lev.  171.  Trin.  17 
Car.  2.  in  cafe  of  Jemmot  v.  Cooly. 

14.  A.  feifed  in  fee  of  a  trU/i  ejiate^  and  having  two  daughters 
B.  and  C.  conveyed  the  fame  to  B.  and  her  heirs  by  deed  in  na- 
ture of  a  feoffment  without  livery  and  feifin ;  and  held  that  the 
truft  pafi*ed  though  the  deed  was  not  executed  by  livery,  and  that  it 
was  fiifficient  to  declare  the  fame,  which  as  the  law  then  ftood 
nueht  be  declared  by  parol.  N.  Ch.  R.  86.  Cranburn  v.  Dal- 
maboy. 

15.  Where  grants  are  made  for  life  or  lives  in  fur  fiance  of  a 
f9werj  livery  anid  feifin  is  not  neceffary :  becaufe  it  is  only  the  ex- 
ecution cf  an  authority.    Js  in^cafc  0/  leafes  for  3  lives  m^de  by 

bare 


bare  tenant  tot  life  vrh^  has  <uch  power;  and  fi>  of^a  fale  of  kfidinr 
executors  by  virtue  of  die  will.  12  Mod*  ^oj.  per  HoltCb.  J. 
in  delivering  the  opinion  of  the  Court.  Trin.  10  W»  3.  in  the  caie 
of  Saunders  ▼«  Owed. 


(B.  2)  What  amounts  to  a  FeofTment. 

leafc^fir        f,  Im^  midreUafe  countervailes  a  feofiment,  Br*  FeofRncnt  de 

^^A  after  ^^^^^S  P^  5*  ^*^^^  44  ^-  3*  3»  *'     Leafe  for  years  and  rdeaie  b 

tDl^te  »  fl?9od  feoffiinent,  becaufe  frankteaement  pafles  bv  the  releafe,  per 

/m  i$9  in  a  tkdpepper  &id  to  have  been  fo  adjudged,  per  Beilcnap.    But  Cul- 

^H^obe  WP^  ^*^^  *f  **  was^  SLgrant  ^a  rev$rfim  after  the  death  rfu^ 

j^eoffmoit,  nantfor  Ufe^  it  would  be  otherwife,  as  he, thought.     11  H.  4.  33. 

pot  Fitzh.  au  bw^Br*  Feoffbient  de  terres,  pL  lO*  S.  C.  ad^  that  it  would  be 

S'Si^  otherwafc,  if  it  be  with  warranty. 

im  it  feeim  that  \taStfor  Bfe^  and  rdtafi  inftt^  eoimtcrv^ls  a  feofTtDtnt^  but  is  not  a  feoffment  im 
faSti  for  the  fee  aii4  tnuikteneiDeiit  <io  not  go  umjlatm  as  in  cafu  fapra.  Br.  Feoffinent  4e 
tcmSf  pi.  30.  cites  ^1  Aff*  15.  ■  In  formctton,  the  tenant  in  dnucr  grantt  his  t^^at  t9  fF'*  N. 
OB/d  after  be  in  rt^rfion  reUafis  to  him  Ufa  i  this  is  no  feoffment,  and  yet  this  counterraiU  feoff* 
nent ;  but  if  the  flTue  be  taken,  if  the  heir  enfeoffed  him,  this  is  no  feoffment ;  quod  caveat 

Jladtand.  Br.  Feoffinent  de  tenre,  pi.  44.  cites  5  £•  4«  5.^       *  Ibid.  pL  5S.  cites  zi  H.  6. 8. 
er  Pafton.  Co.  Litt.  207.  i. 

For  Frank-  2.  ReUafe  to  dijfeifor  is  extinguifliment  of  the  adion  and  righti 
^Si  not^  and  not  a  feoffment.  Br.  Feoffment  de  terres,  pL  10,  cites  1 1 
pafsby  a  H.  4.  33.  per  Hankford.  And  per  Thirning,  feoffment  is,  where 
releaie.  there  is  a  tranfinutation  of  poiTeffion  from  one  to  another^  which 
J^*^f  ^*       there  is  not  upon  a  rdeafe  by  difTeiTee  to  difTeifor.    Ibid. 

^%^p*  %re%^^^  ,  • 

SI  H.  6. 8.  Per  Pafico. 

3.  A.  made  a  feoffment  to  the  ufe  of  himfelf  in  tail,  remainder  t§ 
B.  his  fon  in  tail.  A.  died.  B.  entered,  and  by  indenture  har^ 
[  171  1  g^^^  and  fold  (without  any  words  of  dedi  &  concefli)  the  lands  to 
the  ufe  of  J.  S.  infee^  and  the  indenture  was  a  letter  of  attorney 
to  make  livery  which  was  made  accordingly.  J*.  S.  by  the  (aid  in- 
denture covenanted,  that  if  B.  before  fuch  a  day  paid  40;.  then  J.  S. 
and  his  heirs  would  ftand  feifed,  &c.  to  the  ufe  of  B.  and  his 
heirs ;  and  if  B.  did  not  pay^  Sec.  then  iftbefaidj.  S.  Jidnet  pea  to 
tbefaid  B.  within  four  days  after,  lo  /•  that  Y.  S.  and  his  heiro 
fiould  thenceforth  befeifed  to  the  ufe  of  the  laid  B.  and  his  heirsj  ice. 
and  B.  covenanted  further,  to  make  fuch  further  affurance,  as  the 
.  counfel  of  B.  fhould  advife ;  both  failed  of  payment  -,  B.  leviedaJSme  U 
J.  S.  without  any  confideration ;  it  was  adjudged  a  good  feoffinent 
well  executed  by  the  livery,  notwithflandmg  the  words  of  bargain 
and  iale  only,  and  that  the  covenant  to  be  feifed  to  the  new  tda 
con£tionally  upon  payment  and  non-payment  being  in  one  and  me 
fame  deed,  ihould  raife  the  ufe  upon  the  contingency  according  to 
the  limitation  of  it.  Trio.  26  Eliz.  B.  R.  Le.  25.  Benicombe  v« 
Parker. 

4.  Where  one*  who  hath  a  freehold  in  foffeffiony  levies  a  fine 
emf  ceo^  &c.  diis  enures  as  a  feojfmtnt  with  Wfory  on  record  9  but 

where 


ifnUkltent  tjt 

^re  he  hath  but  a  nvtrfitm  or  nmainitt^  it  enures  mJj  as  a 

C thereof  without  tort  prefunied  or  done  to  the  pbfleffion  of  a 
er,  iHio  hath  the  freehold.    Arg.  Mo.  fol.  629* 
5.  A.  feifed  in  fee  <ij/^^i/  B.  his  fin  infet^  to  the  ufe  tf  the /aid  D.  358.pt 
i.firUfe^  and  after  to  the  ufe  of  jB.  in  fee  \  and  after  this  to  the  J^^^jjg* 
intent  vcaU  A^fhould  be  able  to  make  a  leafe  to  B.  for  60  years  \  pjTlgs.^ 
B.  without  any  writing  feoffiivitdiduniA.de  tenemcntis  praedidtis  Parch.17 
babend.  eidem  A.  &  hatredibus  fuis»     The  court  held  the  feoffment  ^'  ^  ^ 
good,  and  in  this  is  implied,  thiit  A.  ihall  have  the  land  to  him  and 
his  hein  for  the  ufe  intended.     And.  51.  pi.  126.  lAmcaftel  v. 
AUcr. 

6.  A  bargain  andjsle  was  made  to  J.  S.  and  his  heirs  by  deed  in-  Bmtf^fmaa 
dented  but  not  inroiled,  and  the  bargainor  made  livery  or  the  land,  ^'^y  w/A. 
fecundum  ibnnam  chartae,  &c.    This  was  held  a  good  feoffinent*  ^^  ^^Trnt 


a.  And.  68.    Denton  s  cafe.  force  to 

makethtf 
land  to  paft ;  but  (he  inrolment  may  ejift  the  feoiibr  to  fay  not  bis  deed.    Agreed  per  oma«. 
Pepb.  8.  Gibbons  r.  Mattyard  axkl  Martin.  Trio,  16  Eliz.  B.  R.  S.  P.  Le.  25.  Bcoicomb  r. 

Parker. 


(B,  3)  Void ;  what  fhall  be  (aid  a  void  Feoffment. 

I.    X  £•  2.  o.  Every  gift  ^feoffment  rf  lands  made  hj  frauds  er  The^* 

mmmen&ncefl^U  he  voidy  and  the  aijeifee  (notwithj^andingfuch  aSe-  f^"***"' 

nati$n)Jhall  recover  again/I  thefirjl  dijjeifor  both  his  lands  and  double  peopk^ar- 

damages  \  provided  be  contmence  htsfwt  within  a  year  after  the  dtffii"  ins  ns>tt 

fn^  and  that  fuch  feoffor  be  then  pernor  of  the  prefits.  HS^I^*** 

aad  tenements^  are  wrongfully  delayed  of  cheir  rights  and  anions,  by  gifts  md  feoffments  made» 
Ac  and  alfo  recites  that  many  dHfeife  others,  and  made  feoffment  to  perfons  unknown,  Ace  And 
ordaiot  and  en»<Ss,  that  the  difleifees  fball  have  their  recoveries  again  ft  the  diflei'fors  who  ar« 
pcfBors  ^  the  profits,  (whioh  is  as  moch  as  to  fay,  that  they  are  cefties  que  ufe,)  fo  that  they 
oonnence  their  fiiit  within  a  year  after  the  diffeifm  done.  And  fo  the  preamble  declares*  thac 
the  mifchiefey  whieh  the  makers  of  the  a6t  intended  to  remedy,  was  to  tliofe  who  had  righ^and 
juft  title,  or  were  diifeifed ;  and  the  purview  gives  the  remedy  ^iy  /•  dij/rtfeeif  andyi  it  nmfi  he  a 
a/aJUiitfaS^  and  liter  this  ufe  made  i  in  which  cafe  remedy  is'  given  to  iiich  difleifee  againft 
cifty  que  ufe,  snd  a  recovery  againft  him  (hall  bind  him  and  the  feoffees ;  and  fo  this  aft  makes 
BO  other  but  ccily  que  ufe  able  to  lofe  the  land  of  the  feoffees  in  a  feint  a^on  brought  againil 
bim.  1*1.  C«  3«  K  Baflet  and  Morgan  v.  Manxeli,  alias  ManxelPs  cafe.  By  this  ftatute,  feoff- 

ocDts  made  to  great  men  for  maintenance,  are  declared  vmd\  but  this  is  as  f^  jftram-Sf  but  mi 
hmtem  thefefftr  and  feafm,  Br.  Feoffment  de  terre,  pL  i.  cites  18  H.  I.  S3,  per  Fitzherben. 
■■■  -S.  P.  and  that  grangers  fhall  have  ad  ion  againil  the  pernor  of  the  profits.  Ibid.  pi.  19. 
cites  it  as  held  by  Fitz- James  Cb.  J.  and  Engeniield  J.  and  divers  others.*  And  fuch  feof&nei^ 
would  not  make  a  remitter  in  prejudice  of  a  third  perion,  as  it  feems.  Ihid»  ■  ■  ■  •  Co.  Liow 
jC^^i^Hawk.  pL  C.  163.  f.  3. 

%.  Where  haron  emdfeme  being  eefty  fue  ufe  in  right  of  bis  wtfa^  ^  j^j  1 
onakeafieofRnent,  and  the  baron  dies ;  this  &o£Fment  is  not  void  ab 
initio^  but  is  now  detennined.     Br.  Feoffment  de  cerresi  pL  I.  diet 
17H.  8.  23.    PcrFitash. 

3.  A  feoflraieot  by  a  feme  of  a  jointure  made  by  her  iSrft  baron 
in  po&ffio%or  in  ikei  is  void  by  the  ftatute  of  11  H.  j.  as  to  tha 
beir^  but  not  as  to  all.  Per  Fitzb.  Br.  Feoffment  de  terres,  pi.  x« 
cites  27  H.  8. 23. 

(B.  4}  Good. 


17* 


iTMStamt* 


(B.  4)  Good.    In  what  Cafes  a  Fcofitnent  may  be 
good,  where  a  Grant  is  not  good. 

I.  If  a  grant  be  made  to  B*  by  the  name  of  Knight^  liRiere  B.  u  nf 
Knigbty  it  is  a  void  grant  But  contra  of  fuch  deed  of  feofiinent, 
bv  reafon  of  the  livery  of  feifin.  Per  Rolf  and  the  beft  opioioik. 
Br.  Grants,  pL  50.  cites  4.  H.  6.  i. 

[  See  0ram  (D).  ] 


(C)  Of  what  Things  it  xnzy  be  made. 

f  I.    A  Feoffment  cannot  be  made  rf incorporate  things \  becaufe 
^^  no  livery  can  be  of  them.    Co.  Litt.  49.] 
Contra.   It       [2.  A  feoffinent  cannot  be  made  of  an  advmvfon  in  grofs ;  becaufe 
"^vow-    "®  livery  can  be  of  it     Contra  1 1  fi.  6. 4. J 

foD»  by  Svtry  $ht  door  ff  the  €hurcb,  Int  (Y)  pL  i.  citet  43  E.  3.  t.  K  ■  .See  (Y)  pi  %* 
Pan  MEL  V.  HoDGsoK S.  P.  Br.  Grants,  pi.  i8.  cites  43  E.  3.  i.  It  may  be.  Br.  Feoff- 
ment de  terres^pU  49.  cites  20  £.4.  15.  per  Fairfax.— —Arg.  Brid2;ni.  95. 

Br.  Feoff.  [3*  ^  feoffment  and  livery  may  be  made  in  an  upper  chamber  \ 
ment  de       for  a  man  may  have  an  inheritance  in  it,  and  it  is  corporeal.    Co. 

terr«,pl.      Lit.  48.  b.] 
70.  cites  5.  -r         J 

H.  7.  9.  accordinglf.    Bat  cites  21  H.  6.    Contra. 

4*  Feoffment  by  tenant  in  common  is  good  of  his  moieiyy  though 
undivided^  and  not  m  feveralty.     Br.  Feoffment  de  terres,  pi.  75.  ^ 

5.  No  livery  can  be  made  of  a  running  watery  becaufe  it  is  fugi- 
tive. Secus  of  water  in  ajlanding pool.  4  Le.  238.  pi.  385.  Mich. 
6  Jac.  B.  R.  Anon. 

6.  Livery  cannot  be  <^a  reverfion.    Arg.  Bridgnu  96* 


9  Rep.  137. 
b.  iiS; 
Tborough- 
good's  Cafe. 

Cro.  £.  481. 
Sharps. 
Sharp* 
oRep.  137. 
b.  Tho- 

ftOVOB- 

goqd's 
^afe.— — 'Per 


(C.  2)  What  amounts  to  a  Liveiy  upon  the  Land, 

or  in  Law« 

1.  If  words  may  amount  to  a  livery  within  view,  muA  more  it 
ihall  upon  the  land,  zs  I  am  content  you  fiiall  enjoy  this  land,  &c.  ac^ 
cording  to  the  deedy  &r.  Co.  Litt.  48.  a. 

2.  But  bare  delivering  the  deed  upon  the  land  amounts  to  no  livery 
of  the  land;  for  it  has  another  operation,  (viz.  J  to  take  effed  aS 
a  deed.  But  if  he  deliver  the  deed  on  the  land  tn  name  of  ^nfin  ef 
all  the  lands  contained  in  the  deed\  this  is  a  good  livery.  Co.  Litt. 
48.  a. 

Popbam.  Cb.  J.  Poph.  49.  in  cafe  of  CoUard  v.  CoUard. 

3-  ^ 
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y  Si  ddhr^  rf  any  thing  upon  the  land  in  the  name  of  feifin  Bot  this  hf 
of  that  land,  tbcugh  it  be  nothing  concerning  the  landj  as  a  ring  of  |j'^^^ 
pjU,  is  gooL    Co.  Litt.  48.  a.  (ajs  that  it  had  been  fo  reiblved  by  ZvejiitJa 

all  die  judge&i  imf^ropria, 

Spelm* 
Glois«  VeriK  Peofare.— — 9  Rep.  138.  Thoroughgood*s  Cafe. 

4*  Exchange  amounts  to  a  livery.     Co.  Litt.  51.  b. 

5.  If  a  feoffment  be  of  diverfe  lands^  and  an  houfty  in  which  the  [  177  1 
leoflfbr  dwells,  and    deuvers   the  feoffment  in  the  houfe,   but  fays  where  z 
nothing  of  the  land\  yet  it  is  good  for  all.     For  they  having  an  in-  uaams  in 
tent  to  give  and  take  livery  it  is  a  good  feoffment ;  for  they  af-  common,  of 
femUed  there  for  that  purpofe.     Cro.  E.  142.  Tr.  31  Eliz.  C.  B.  f^Hj^^^na^ 
Mills  v.  Snowball.— 4Dw.  44.  S.  C.  'Tis  good  livery  if  feoffor  partition 
intended  to  make  livery. — But  Le.  207.  ftates  Siis  cafe  thus ;  if  a  within  the 
fcoffinent  be  of  a  houfe^  and  the  deed  is  delivered  in  the  houfe  without  |h,^hiufo 
other  circumftance,  the- fame  does  not  amount  to  a  livery  of  feifm.  and  land  by 
But  if  he  does  any  affy  by  which  the  intent  of  feoffor  appears,  that  P^rol  with- 
the  feoffee  fliould  have  livery  of  feifm  5  as  if  the  parties  go  of  pur-  ^"^"^hcW  "^ 
fofe  to  the  place  intended  to  pafs,  to  the  intent  the  deed  may  be  de-  that  chouglt 
livered  in  that  kind ;  it  amounts  to  a  livery.    Le.  207.  Mills  v.  it  m^ghc 
Snowball.  *^«^^,  ^'^^^ 

good  upon 
the  land,  becaufe  it  would  have  amounted  to  a  livery  in  law ;  yet  not  bein^  found  that  the  land 
was  tniiii  vuvff  it  could  not  amount  to  a  Uviry  m  iaw.    Cro.  £.  oc.  Pafch.  30  Eliz.  Dudton  v« 
Frieft. 

6.  If  A.  makes  a  deed  of  feoffment  of  land,  and  delivers  the  Sn  where 
deed,  and  fays  no  more  but,  take  and  enjoy  tfie  l^ind,  or  take  the  land  ^h»  feoffor 
according  to  the  deed^^  or  fuch  words  which  amount  to  a  livery,  when  ti,il^,  y^ 
he  delivers  the  deed  nothing  paiTeth ;  for  the  law  requires  more  jh^HLivt 
ceremony  than  the  delivery  of  the  deed  on  the  land.     Cro.  J.  8a  '^"  ^*/'  -^c* 

tr       L  TT  11  cording  to 

Vaughan  v.  Holdes.  ih^  je^,  ^,, 

70a  made.  This  is  not  a  good  livery  ;  for  there  is  no  intent  expreftcd,  either  by  words  or  cir- 
cumfbnices,  to  make  Itvery.  Bat  rather  import  an  affcat  and  promife  to  do  a  fatui'C  a^.  X««y.  j* 
HUL  6  Jac  Mat^d't  cafe. 

.       [See(Tr.] 


(D)  FcoflSnent.     By  what  Name  a  Feoffment  may 

be  made  of  the  Thing. 

[l*     A  Houfe  may  pafs  by  a  deed  of  feoffment,  which  malces  men- 
■"  tion  only  of  a  curtelage*     13  H.  4.  10.  6.  Dubitatur,] 
[2.  A  feoffment  ipay  be  qf  a  manor  bv  the  name  of  a  knight* s  fee, 
17  £.3.  8.*.] 

J  3.  If  a  man  feifed  of  a  manor  leafes  parcel  of  the  den^efnesfor  life^ 
iSXKx  makes  feoffment  of  the  manor  to  which  the  leilee,  and  the 
tenuits  of  the  manor  attorn*     The  tctverfion  of  this  }and  fo  leafed 
for  life,  iha^l  pafs  t3|y  this ;  bec^ufe  it  i^  parcel  of  the  n^anor.   Mich. 
IS  Ja.  B.  R.  between  Boxe  and  Palmer  per  Houghton.] 
(4.  If  a  manor  ^e  hunun  only  by  the  name  of  S^rref^  and  be,  wha 
3  *  is 
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is  feifed  of  this  majunr^  makes  deed  dtfit^fiiinu  if  A4  ntum  d^  im^ 

and  delivers  faifin  U^undum  f9rmam  cbarta ;  ths  manor  Aail  paft 

by  it.     For  die  fnaking  delivery  iecundum  formam  ch^rtsB,  n^ers  %^ 

the  eilate,  and  not  to  £e  name.     M.  40  and  41  £U  B.  R«  26.  By 

2.  between  Ewer  and  Heidon.] 

Se9  Grant         [5.  If  a  man  by  deed  grants  vefturam  to  another  and  his  heirs^ 

(P*  2)  and  m^i^^  livery  fuundum  formam  cbarta  he  (hall  have  by  this  vet 

turam  terras^  viz,  the  com^  grafs^  undirwoody  jweepagty  aqd  &tcb 

•  Sec  Tref.  (ike,  and  he  fhall  have  a&ion  *  quare  daufum  bmt,    Co.  litt 

$e«  Grant         [6.  J?»/  in  this  cafe  he  flvdl  not  have  thefiik  by  this  grant ;  be* 

^afi^^na  ^^^'^  '^^  ^^  ^^  ^'^  ^^^  ^  particular  right  in  the  land,  r  or  bv  thii^ 
Um  M  for  be  (hall,  not  have  f^  boufai^  tinier^trefSy  minn  ^  fftber  r^al  tbing^ 
the  livery     parcel  of  the  inheritance^     Co.  Litti4.  b.1 

caimot  ea- 

large  the  Grant*    Co.  Liu.  4«b. 

I  ^74  ]  ^7*  ^^  '^  '^  ^ ^^'^^  ^ herhagt  of  fandy  the  jftiZr  (haB  act  paft^ 
See  Grant  ^^  '^^  ^^^  '^^^^  ^'^'x  ^  particular  intereft  }  but  (hall  lave  ^  tref* 
(P.  2)  pafs  quare  claufum  fregit     Co.  Litt.  4.  b^] 

^  See  Tref.  [8«  If  a  man  by  deed  gnntsfeparaJem  pifcbariam  in  a  rivcr^  and 
9afs(H}pi.t.  makes  livery  fecundum  formam  chartBe^  thtfoile  fl^dl  not  pa&  by 

it,  nor  the  water.    For  if  the  riyer  becomes  dry,  the  grantor  may 

take  the  benefit  of  the  (bile.     Co.  Litt.  4.  b.  1 

[9.  So  if  a  man  grants  aquamfuam\  thtfoile  does,  not  pah^  bist 

Xixtftjhery  within  the  water  fhall  pafs*     Co^  Litt.  4.  b.^ 

[10.  But  if  a  m^  by  deed  grants   the  profits  of  hts  land^   and 

makes  livery  fecundum  formam  chaiptaey  the  Joile  fhall  p^     Co. 

Litt  4.  b.] 

[11.  By  the  grant  of  hoilloury  of  falty  the  foiU  will  pa&.-     Co^ 

Litt.  4.  b.J 
And  he  may       C^^*  ^^  ^  i^^^^^  grants  to  another  to  dig  turves  in  bis  land,  and 
\t\v%A^j€     to  carry  them  at  his  will  and  pleafure,the  land  ihaU  not  pa&j  bep^ 
rfc9mmmof    caufc  hc  has  granted  only  parcel  of  the  profit.    Co^  Litt.  4«  b.3 

ftuU  recoveo  but  he  cannot  bring  alBfe  of  the  ioile.    Br.  Feoffment  dc  terres,  pL  21*  citc» 
5  Afit.  9. 

13.  Scire  &cias  upon  a  fine  of  certain  landsy  die  tenant  pkaded  m 

feoffment  by  the  anceftor  of  the  plaintiff  with  warranty  of  the  lame 

land,  by  name  of  the  manor  of  D.  where  in  bSt  the  land  //  m  masmr^ 

and  yet  a  good  plea  bv  judgment,  by  reafon  of  the  livery  of  fcifin  of 

the  iame  land.     Br.  dci.  fit.  pi.  200.  cites  211  /f.  6.  30. 

14.  If  a  man  has  a  manor  in  the  county  ofN.  zui  land  k  Md  ot 
the  manor  which  lies  in  the  county  of$.    By  erant  of  the  majMr  wi^ 
the  appurtenances  in  the  county  of  N.  Atfirvices  of  Ai  land  in  tia 
other  county  Jhall  pafs  $  and  by  livery  of  the  manor  made  io  the  one 
county,  ^e  fervices  d^  the  land  in  ^^  other  coimty  IM)  p^    Bt^ 

.  •  Grants,  pi.  32.  cites  21  £•  3. 18. 
Cro.  E.  15.  Ifa  man  hasa  moveable efiaie of  inhefkanceja  i^a&isparroi 

4»' •  Mich.  ^  ^  meadow  ^  80  acres^  the  charter  aSfeoffkent  ought  to  be  genermO^ 

EKz!  BR.  ^f  ^Z  ^^^^^y  ^P^S  within  the  meadow  ^  80  acres,  without  bounfiti^ 

Wdden  y.'  or  ^cribing  of  it  in  certamty  i  ai^d  Ihtr^  may  bi  rf  tb$  13  Bcras. 
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^Ikiiii9ikifi9ffirfir  iheyior^  fecundum  fiarmam  chartaCi  mA  this  l^ndg^ 
b  good  Uvtry  to  pairs  the  content  of  1 3  acres  in  what  |lace  foever  ^^^s.  a 
it  lies  JJi  tbat  meadow.    Co.  Litt.  48.  b. 

(E)  What  Perfons  may  make  \Feoffment  or]  Livciy 
of  SciOn,  and  to  whom.  [In  Rejpeff  of  Incapacity 
in  the  Per/on  J\ 

[1.  T  F  infant  makes  fcofiTnent,  and  mala  livery  bimfelft  it  is  a  good  *  .5  onljr 
*  feoffment  until  it  be  defeated.    42  E.  3. 12-  b.  9  H.  6. 5.]      J^';^^'^ 

de  terres*  pi.  4^.  cites  1 8  E.  4«  pi.  27.-^— Br.  Coverture,  pL  i.  cites  s6  H.  8.  i« 

[l.  And  it  is  not  material  of  what  age  the  infant  is  at  the  making 
of  the  feofimenti  for  whether  he  be  within  age  of  difcretion,  viz. 
of  5  or  7  years,  or  beyond  the  a^e  of  difcretion,  viz^  16  or  more> 
his  feoffment  is  not  void«    9  H.  6.  6.  b.] 

[3.  If  a  man  de  non  fana  memoriee  males  feoiFment  and  livery  Br.  Entiy 
bi^,  it  is  not  void.     Contra  9  H.  6.  6.]  ^"^nitei 

H.  4.  la.*— ^All  his  a£ts  in  pnis  are  void,  except  his  fcof!inents>  and  livery,  aad  feifin^aad  thew 
are  only  voidable.  The  reafon  is  becaufe  of  the  refpe^l  tlie  law  gives  to  a  feoffment  on  the  ae« 
coant  d  its  folemnity  in  the  tranfmiitation  of  a  freehold.  A^d  the  ty  it  de  mn  comf9t  mmitf, 
which  fays  *  deaufit^  rouft  be  uoderftood  of  a  feofhnant  or  a  fine.  ThoCe  being  the  ancient  and; 
only  conveyances  at  that  time.  Per  Hoi:.  Hill.  9  W.  3.  B.  K.  a  Salk.  427.  U  cafe  of  Thompfoa 
T. Leach.  ^f  I7<  1 

[4.  Bvt  if  he  makes  livery  by  attorney^  it  is  void.    7  H.  4.  5.  See  Faks 
b.  12.]  ^±1^^  5. 

Feoffment  de  ten^  pL  8.  cites  7.  H.  4.  5^-*— —Ibid.  pi.  9.  cites  7  H.  4*  ii,  1  Ibid.  pi.  4!^ 
otes  18  E.  4. 17. 

[5.  If  a  man  makes  feoffment  by  durefs^  k  is  not  void.    Contra  ^^  !<  ^^^f 

AHA^kl  ^   J         J  ^  voidable. 

9«-&.5.  b.]  Br.  Feoff. 

xnent  de  terres,  pi.  48.  cites  18  E.  4. 27. 

r6.  If  barm  and  feme  are  jointenantSy  and  baron  makes  feoffment  Sue  thou^ 
9i»  Bveryj  the  feme  being  upon  the  land^  and  difagreeing  to  it^  yet  it  is  a  married 

MM  ri^  with  Yutt  hulband,  yet  livay  and  feifin  made  hy  bit  ahUf  t»itbemt  ibe  arntmemt  of  her  h^^ 
^M^^  IS  voi4  •  infomuch  tliat  her  hu&and  and  fhe  may  ha^e  an  affife,  notwtth&ndlnf  uKh  livery 
of  failn,  if  the  huiband  be  feifed  of  the  freehold  in  the  right  of  his  wife  ;  but  ia  fuch  cafe»  if  h« 
"^evfeiftiiti  bis  otu9  right j  then,  noCwithftandtng  (iich  livery  of  feiika  made  by  the  wife,  he  ihall 
iMrsaa  aftic  in  his  own  name,  &c.  Perlc^  f.  i86. 

[7.  If4yWiflQ  a  feofftnent,  whereof  ^«#  only  is  feifed  rf  the  land^  Br.Peoff- 
Jttiti^  a  good  feoffment.    42  E.  3.  12.  b.]  ^rS^**' 

[8.  If  infant  feifed  of  Iand,y^/xii  in  feoffment  u;i/i&  afhanger^who  citesV.  C. 
hoi  notbingin  it^  yet  it  is  a  good  feoffment    42  E.  3.  12.  b.] 

9*  f  ^Bment  dj  one  deaf  and  dumb  is  not  good  i  for  if  he  maies  See  Faiit 
Piftry  himfeff'  it  is  voidable,  as  it  feems ;  likeTeofiment  of  an  infant^  W- 
<ir  oncnon  unae  memoriae.    If  it  be  by  letter  of  attorney^  it  feems  a 
^pi/hi.  Q^^    B^-  F^flment  de  terre^  pL  7«  cites  2  H.  4. 8. 
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• 

TO.  He,  who  is  outlawed  in  a&ion  perfinal^  and  office  is  finm^ 
that  he  was  feifed  of  fuch  land  the  day  of  the  outlawry,  may  mak 
feoffhunt  of  his  land  well  enough;  /vr  the  king  is  not  feifed.    Bn 
Office  Devant,  &c.  pi.  2.  cites  9  H.  6.  20« 

11.  The  king  cannot  be  infeoffed  without  deed  inr^Uedi  for  no 
hvery  can  he  made  to  him*    Br.  Office  devant>  &c.  pL  41.  cites  5 

£•  4*  ^* 

12.  TTiere  zxtfome  perfons,  who  may  make  livery  of  feifin  in  tbdr 
0wn  rights  and  alfo  as  firvants  to  others  :  znd  fome  cannot  make  li* 
very  of  feifin  in  their  own  rights  but  asfervants  unto  others  tfanr 
may.  And  fome  may  make  livery  of  feilin  by  tbemfehes  in  tbewr 
own  right  unto  fome  perfins^  and  unto  others  they  cannot  i  and  /Smr 
Jhall  make  livery  of  feifin^  and  take  by  the  fame  liveryy  &c.  FerL 
S.  183. 

13.  All  fuch  perfonsy  as  may  grant  by  themfelves^  may  make  Uvery 
of  iibifin  ttjemfelvesy  viz.  in  their  own  right,  and  as  fcrvants  unto 
others,  in  the  fame  manner  and  form,  as  they  may  grant,  &c.  Mii- 

'  tatis  mutandis,  &c.  Perk.  S«  184. 

14.  If  a  man  enfeoffs  a  married  woman^  and  makes  letter  ofatter^ 
ney  unto  the  hufband  to  make  livery  of  feifin  according  to  the  deed, 
and  he  makes  livery  oif  feifin  accordingly,  it  is  a  good  feoffinent; 
for  the  hufband  is  but  a  means  to  convey  the  freehold  to  the  wife; 
for  by  this  a£l  done,  no  freehold  doth  pafe  from  the  perfon,  &c. 
Perk.  S.  199. 

15.  Livery  to  a  corporation  is  not  good,  unlefs  it  be  executed  hy 
letter  of  attorney.  Admitted  14  Jac.  b.  R»  Cro.  J.  4^  i.  in  cafe  of 
Ipfwich  bailiffs  v.  Martin  and  Parker. 

[  See  (R,  2)] 


(E.  2)  What   PQrfon  may  make  Livery,   and  to 

whom  I  In  RefpeSi  of  EJiaie. 

1.  If  a  man  leafes  land  for  life,  and  the  leffee  thereof  enfeoffs  a 
firanger^  and  makes  a  letter  of  attorney  unto  his  leffor  to  nudce  livery 

f  176  1  of  feifin  accordingly,  and  he  makes  livery  \  in  this  cafe  it  hadi  been 
£ud  by  fome  perions,  that  the  leilbr  might  enter  upon  the  feoffee 
for  a  forfeiture,  notwithftanding  the  livery  of  feifin  made  by  him- 
felf  I  for  they  fay  that  ^<t  feoffee  took  nothing  by  htm ;  for  the  leflbr 
had  nothing  to  do  upon  the  land,  if  not  to  fee  whether  waft  were 
done,  and  to  diftrain  for  his  rent  and  fervices,  if  they  were  behiivL 
Perk.  S.  200. 

2.  lfjf»  and  B*juntenants  inffO'^  kafe  to  Cfor  lifey  and  C  grmiis 
his  ejlate  to  B.  fome  think  that  this  (hall  enure  by  way  of  fur« 
render;  becaufe  every  of  the  leflbrs  is  feifed  of  the  whole,  and  of 
the  whole  reverfion ;  and  the  grant  of  the  eftate  of  the  fartkmlar 
tenant  cannot  take  fffi^  by  way  of  grants  without  Uverj  of  feifin  2  and 
tfie  grantee  cannot  take  livery  of  feifin  of  the  fiune  htm  i  becaufe 
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We  liadi  di6  reverfion  In  fee  of  the  whole  land  in  him  immediate 
to  the  fame  particular  eftate,  and  in  his  own  right.    Perk.  £  82. 

3*  Djj^ffor  cannot  infeofF  dtjfitftt  by  matter -in  fad ;  becaufe  the 
entry  ofdiireifee  is  lawful  upon  him,  &Cb  Perk.  S.  107. 

4.  Kfiojfkint  be  made  to  the  ufe  of  W.  N.  for  ftfey  and  aft$r^ 
to  the  ufe  of  J.  S.  and  his  heirsy  there  cefty  que  ufe  in  remainder 
Of  reverfion  may  fell  the  remainder  or  reverfion  in  the  life  of  W. 
N.  but  he  cannot  make  feoffment  till  after  his  death.  Br.  Feoff* 
ments  al.  Ufes,  pi.  44.  cites  25  H.  8. 

5.  A.  grants  Uafe  to  commence  at  Adich»  to  B.  remainder  in  fee  C» 
Though  A.  makes  livery  and  feifm  to  B.  yet  the  livery  and  feifm^ 
and  the  remainder  (hall  be  voidj  becaufe  he  has  no  prefent  eftate  to 
which  the  livery  may  be  annexed^  nor  on  which  it  can  refl  in  tho' 
meantime.  Arg.  PL  C.  I56,  Pafch.  3  Mar^  I.  in  cafe  of  Throg-. 
morton  v.  Tracy— cites  Litt.  I2»-— See  And.  8.  Okeden  v* 
Sands. 

6.  A.  ieafes  to  B,  for  year s^  the  remainder  to  the  right  heirs  of  the 
faid  j8.  and  makes  livery ;  the  remainder  is  void ;  becaufe  there  is 
not  any  perfon  in  eflfe,  who  can  take  by  the  livery  prefently ;  and 
ivery  livery  ought  to  have  its  operation  trefently ;  hut  where  a  leafe  i^ 
made  to  B,  for  life^  the  remainder  to  his  right  heirs  i  there  he  has  a 
fee  executed ;  and  it  (hall  not  be  in  abeyance ;  for  there  he  takes 
the  freehold  by  the  livery,  per  Dyer  and  Manwoodk  Mich.  19 
£liz.  4.  Le.  21.  pi.  67^  Anon. 

7.  Cejly  que  ufe  before  the  ftatute  of  27  H.  8.  of  divers  lands  by  BendU  tu 
fiveral conveyances^  the  ufe  of  fome  being  raifed  upon  recovery,  of  pi-  io.S.C* 
fome  upon  fine,  and  of  fome  upon  feoflFment;  and  he  made  a  feoff--  ^^  66.s.cl 
nmt  of  all  thefc  lands  by  deed,  vaith  a  letter  of  attorney  to  make  li-  • 

very;  the  attorney  entered  into  part  of  the  land,  and  made  livery 
in  the  name  of  the  whole  j  and  it  was  agreed  by  all  the  juflices, 
that  the  lands  pafTed,  notwithstanding  in  other  s  pofTeffion,  vie. 
other  fcofi'ees.  (Jited  by  Dyer.  20  Eliz.  C.  B.  Le.  265.  in  Brace* , 
bridge's  cafe,  as  Kellct's  cafe. 

8.  Feme  vr2&devifee  for  y^  years  of  the  occupation  and  profits  of  a  This  cafe  ig 
^^rm^ifjhe Jhouldfo  long  live  a  widowy  and  after  her  widowhood,  the  bJJJksTail. 
refidue  of  the  term  in  the  leafe  to  go  to  B.  his  fon.     The  feme  en-  cd  by  the  ' 
t^ed,  and  afterwards  reverfioner  by  indenture  dedity  conceffit^  &c.  «»»"«  of 
totum  illud  tenementum,  &c.  to  the  feme  and  her  heirs.     It  was  f  e*  ^^^l^^*^ 
folvcd,  that  a  lejfee for  years  inpojfejjion  may  take  a  feoffment,  although  der,  sinl'  * 
it  be  by  deed,  and  may  take  livery  after  the  delivery  of  the  deed,  aJ-  Hamino* 
thtMigh  the  IcSlee  may  take  the  deed  by  way  of  confirmationy  and  J^^  ^• 
then  the  livery  is  but  furplufage  and  void.  Trin.  28  Eliz.  C.  B.  xRDifand  • 
Ow.  6,  7,    Haverington's  cafe.  Rwovaho 

,  «  V.  xiam* 

Ni  SO  T02z»  but  the  point  fomeching  varyins>  they  are  not  here  cited. 

9.  Hijeifee  cannot  make   feoffment,  though  to  the  diffeifor  by  •  S.  P.  per 
agreement.  Goldlb.  25.  in  pi.  6.  Trin.  28  Eliz.  OwlS*?^ 

Leonard  y.  Stephens. 

10.  A.  leflee  for  years,  remainder  to  B,  in  tally  remainder  over.  [  I77  1 
JiinftoffedJ.  S.  and  made  a  letter  of  attorney  to  JV.  R.   to  enter  ^ro  E. 

Vo^JJlfi.  P  into  480.  an4 


\77  iTiWlRiwnt* 

Mo.  43X.     0ito  the  Iand<  and  feal  tbe  feoflfinent,  and  deliver  it  in  his  name^  U 

«)M5.  pf      ^*^  ufi  (fB.  and  his  biirs.    B.  made  letter  of  attorney  to  C.  to 

HiU.  jS*      enter  in  his  name,  iiriio  entered  accordingly.    This  was  held  a 

£Ui*  good  feofFment,  though  hih  A.  and  the  ati^ntgy  were  dlffiifirt*   For 

n  is  good  between  the  feofibr  and  the  kothc.    For  the  remainder 

m^  by  the  feoffment,  and  entry,  is  Femitted^  and  the  terqi  gonci 

the  freehold  having  come  to  it.    ^oukUb.  9a.  Trin.    30  Elii. 

Mounfon  T.  Weft. 

11.  If  l^i4  for  10  years^maies  g  kafefir  I  jeOrto  reverfipuer\ 
there  he  in  reyeH^on,  whp  has  the  land  for  a  year,  may  make  t 
feoffment  to  the  leflee  fbr  10  years }  and  it  is  good,  per  Ciencik 
41  Eliz.  Trin.  B.  R.  Ow.  66.  in  cafe  of  Knotts  v.  Everftead. 

12.  ^  hffie  for  yearsy  remainder  to  B.for  Ufe'%  remainder  to  C 
and  C.  enfeoffea  Ai  kg  deedj  and  made  livery.  The  coaveyuice  was 
held  voioi  ior  it  could  not  work  by  livery  to  die  tenant  for  years, 
who  tvat  in  poJTeJJien  hefore.  Arg.  Vent.  300.  HilL  33  and  34 Car* 
2«  in  cafe  of  Moor  v.  ritt. 

*  Perk.  S.  13.  \Smne  peribns  may  make  livery  tofinuy  who  emmet  do  it  te 
JouTBr**  ^^f>^h  who  yet  may  take  by  livery  from  others.  As]  if  one* 
Feoffoienc  jointenont  makes  feofiinent  to  tbe  other ;  this  cannot  l>e  a  good 
de  terresy  deed  at'Comn^on  law  \  fon  he  cannot  make  livery  and  feifin,  be-> 
r^-^-«^«  caufe  die  other  is  jointly'  fcifed  widi  him.  Yet  diis  deed  ihatt 
a7...it  enure  by  way  of  confirmation,  and  muft  be  fo  pleaded  >  and  not  li« 
hath  been  terally  as  the  deed  is  worded.  4  Mod  I50i  Mich.  4  W.  and  M. 
^? 'l^  *^  B.  R.  in  cafe  of  Barker  and  al.  V.  Lade. 

naott  are  in  fee»  aOil  tm  kafis  to  aJIroHgtrfir  ytars,  the  rtmiinJetfor  lift^  in  taiU^  or  fee  to  Bis  iomfamm^ 
aod^wry  £r  wuJt  to  the  leffeefor  years  ;  that  this  remaimler  is  good ;  but  yet  it  feems  not  good  ;  be- 
caof  it  fiad  not  been  good»  if  livery  bad  act  been  made  to  the  leliee  fbr  years ;  fo  it  a|>pcareth, 
that  the  remainder  iball  paf^by  the  livery  i  and  one  jototenaut  cannot  make  livery  to  his  conw 
panion^&c  Ideo.  Q^^ere.  Perk.  S.  X97. 

14.  But  if  a  coparceners  are,  one  .of  them  may  enfeoff  tbe  other 
of  her  part,  or  portion.    Perk.  S.  193. 

^       [  See  (A.  4)  pi.  iv J^OIt^Comi»f  (C).  ] 


(F)  What  Name ,  [a  Man]  may  make  Feoffinent 

[li  7T^    Ptrttr  may  nuke  Ivoffinent  fy  tht  lunm  of  }F,  Fammf- 
F«L  3.  '^  ♦  ivtrtb,  14  H.  4,  3j.  b. 

[  See  ifaits  (b;.— ©rantt  (B).  ] 


(G^  To 
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(6)  To  what  Pcrfdn  (*),—[/«  ReJ^e^  ofEftate 
•    (1*)] — [f**^ '  ^^"^  "  Name  Jufficient  of  Feoffee 

fr.  f  /^  N  E  copartiner  may  make  feoffhient  to  the  othit.    17  E.  I^fte  doei 
3.  47.  /^.j  ^^^^  j^ 

^n  owv  1»y  rir/rmrz/rn  without  livery  ;  for  it  Countenrailet  remifi  le  coDfinnavi.    Br.  Confir* 
mauoRi  pL  18.  cites  10  E.  4.  ^.  per  Ltt^on. 

[a*  t  OrMJcitUemmt  cannot  noake  feoffinent  to  the  otber\  becairfe  S.  P.  But 
he  is  felted  of  aU  before.    Contra  32  £.  3.  Age.  admitted  ptr  ^"^^  ^«<^- 
Shard,!  '^  -tntwiu 

■'•■^^J  .  enure  by 

e9Hfirmatm»    Br.  Confirmation^  pL  11.  cites  11 H.  6,  ^  45,  per  StuirtL 

fj.  J  A  feoffment  may  be  made  to  an  altotj  or  priory  by  llie  f  178  1 
name  of  abbot  or  prior  of  fucb  a  plactykc.  without  naming  them  ^  '  ^ 
b)r  their  names  of  baptilm.  39  £.  3.  13.  b.] 

[4.  J  The  fame  law  is  of  a  mayor^  or  dean.     39  J?.  3.  I}.  hJ\ 

[5«  X  If  deed  of  feoffment  be  made  to  y,  S.  and  letter  ofattor^  Br.  Graots* 
a(7  /tf  make  tiverj  to  J.  S.  capellanoy  he  cannot  make  livery  to  J.  S.  pl;5o-  <^>'«« 
unlefe  he  be  a  chaplam.    4  H.  6.  i .  ^.j  ♦  ^*  ^-  '• 

6.  *  Livery  cannot  be  made  to  the  king ;  for  he  cannot  be  en-> 
feoffed,  but  by  deed  inrolled  of  record.  JBr.  Prerog.  pL  66.  cites 
S  E-  4.  7.  ^  ■  ^ 


(H)  By  what  Name  the  Feoffment  may  be  made 
to  the  FcofFfee.    Name  of  Feoffee.    [^Mijhamed]. 

[!•    A  feoffment  to  J.  S.  militi^  is  goody  though  he  be  not  a  knight  i  Br.Mif- 
-^  becaufe  it  paffes  by  the  livery.    4  H.  6.  I.  b.]  "g.^^^  ^^ 

[a.  A  feoffment  may  be  made  to  Juliany  by  name  of  Gilder  ^  S.  C 
GiO.  2Q  Aff.  j6.] 

[3*  If  a  feoffment  be  made  to  y.  and  A.  his  wifh  where  bk 
fc|^f  name  is  lit.  (he  iliall  take  nothing  by  this  reoffinent.     3   ^ 
'^i  4.  But  guare.1 

E  See  mtantB  (D).  ] 


(I)     What  Thing  is  ncceffaiy  to  perifea:  the 
very.     Feoffment  by  Livery  within  the  View* 

[i»  T  F  a  deed  of  feoffment  be  delivered,  and  livery  within  the 
''  view  made,  yet  it  is  not  a  good  feoffraent^if  die  ji^^f  does  not 
#Kffr  into  the  land ;  for  it  is  not  executed  before  entry.  38  E.  3f 
U.  b.  admitted  jS  Aff.  2.    Co.  Litt  4&1  b.] 

P  2  [2.  When 
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!>•  a33-  [2.  When  a  livery  is  made  within  the  view,  if  Aefifcffofj  orfeif- 

^*  ve?u    ^^'  ^^^  ^'f^^^  ^^^  ^^*®  fcoflFcc,  it  is  void.    Ca  Litt  ^.  b.] 

186.  Arg;  Br.  Feoffment  de  terre,  pi.  70. 

[3«  If  a  man  makes  a  charter  of  [feofimerit,  and  makes  livery 
within  the  viow;  and  ^tfeoffit  dans  not  enter Jor fear  df  deatby  hit 
claims  it ;  this  (hall  be  goodezecution  of  the  avery,  and  fhall  veft 
the  franktenement  in  him.     Co.  Litt.  48.  b.] 

4.  In  affife,  it  was  found  by  verdi£t,  that  A*  was  feifed  in  fee, 
and  made  a  deed  oi feoffment  to  M,  and  her  heirs-,  and  before  livery 
An  marries  M.  and  at  the  church  door^  extra  terramyjhewedher  the 
land  which  was  in  another  county^  and  delivered  her  the  deed^  andfaid 
that  he  would  ^aXjheJhall  have  the  landfecundum  for  mam  chartic; 
ZDfi  were  married^  and  after  they  entered  \  and  the  baron,  in  the  life 
time  of  M.  his  wife,  claimed  nothing,  but  in  right  of  M.  his 
wife;  and  M.  died>  and  after  the  baron  devifed  the  land  to  J.  S. 
in  fee,  and  died ;  and  the  ilTue  of  M.  brought  affife  againft  die 
devifee;  and  upon  this  matter  he  recovered  by  judgment;  for  the 
ihewing  of  the  land  and  their  entry  was  taken  inftead  of  a  livery, 
and  the  baron  in  his  life  did  not  difagree  to  it ;  and  the  devife  was 
not  taken  for  a  difagreement ;  and  it  is  faid  in  the  time  of  H.  8.  that 
exprefs  mention  (hkll  be  made  in  the  pleading,  that  the  land 
was  within  the  view.  Br.  Feoffment  de  terre,  pi.  57.  cites  38 
£•  3*  II. 

5.  Though  the  livery  be  made  within  view,  yet  the  leafe  (hall 
be  pleaded  to  be  made  where  the  land  is;  for  it  is  no  livery  nor 
leafe  till  the  entry  oftejfee^  per  Dyer  and  Wefton  juftices.  D.  233. 
Marg.  pi.  10.  Mich,  o  and  7  Eliz.     Aprice  v.  Roger%« 


Br.  Feoff- 
ment de 
terre,  pU 
II.  cites 
S.  B.— 
Perk.  S, 
a  14.  cites 

3S  £•  3-  5- 
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Sir 


Walter  Dennis's  cafe. 


(K)     What  (hall  be  faid  an  Execution^  of  the  Li- 
very. 

For  there  i$  [l.  T  F  &  man  makes,  and  delivers  a  feoffment  to  a  fenu  at  the 
ibn  of  a»c  ^^  of  the  monaftei-yj  and  makes  livery  to  her  within  the 

cllate  con-  view^  and  after  takes  her  to  wife^  and  after  they  both  go  from  the 

fequexit  houfe  Uk  the  fame  land  \  and  the  baron  never  after  claimed  any  thing 

mt^?i^.  in  the  land,  but  in  right  of  the  feme.     This  is  an  execution-  of  the 

riage.  Arg .  Hvery.     For  by  this  he  agrees  to  the  entry  of  the  feme ;  or  his 

Vent.  186.  entry  (hall  be  an  entry  for  the  feme.  38  £•  3.  •    12«  Adjudged  38 

"r^r^  Aff.  2.  Adjudger.] 

land  after  he  had  delivered  her  the  deed»  and  faid  he  wiUed  that  (he  (hould  hrre  ttiat  land  ac- 
cording to  the  form  of  the  deed ;  after  marnage  (he  entered*  and  he  never  difagreed  or  claimed* 
but  in  hvr  right.  The  wife  died.  -The  Baron  devifed  the  land.  But  though  the  land  ktym  m»-> 
otbtr  counjff  yet  in  a(&fe  the  heir  recovered  againfl  the  devifec.  Br.  Feofftncnt  de  terre,  pL  ii. 
cites  •  28  *•  3*  ia« 
•  This  (hould  be  38  1^  3. 11.  b.  11. 

2.  jt.  and  B,  femes  jointenants  in  fee  \  A*  made  a  charter  of  feofF* 
ment  to  f.  S.  and  livery  within  view,  and  bid  him  enter;  and 
after,  before  it  was  executed,  married  bifiu    Rcfolved  that  this  li- 
very 

3 


Mod  9T. 
S.  C.  Par- 
fens  V. 
Perns.     ■  ■■ 
a.  Lev* 
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ncry  was  wcU  executed  after  marriage  ;  for  an  intereft  pafied  by  the  34*  Parfona 

livery  within  view,  which  cannot  be  countermanded.  Hill.  23  and  ^'  '^i^rce. 
24  Car.  2.  B.  R.  Vent.  i86.     Parfons  v.  Per  us. 


(K.   2)     Livery  to  one,   where   it   will  ferve  for 

others. 

I.  If  a  man  enfioffi  4  hy  deed^  and  makes  livery  U  the  one  in  the  Ibi4.  pi.  47' 
nam  af  aUj  this  is  a  good  feoffment  to  all ;  but  if  a  man  enfeoffs  4  titcs  18  E.4. 
without  deedj  and  makes  livery  to  the  one  in  name  of  all ;  there  it  g^!  Eftatcs, 
vefts  nothing  but  in  him,  that  takes  by  the  livery,  per  Choke,  quod  pi.  8u 
hota  diverfity,  quod  nullus  negavit.     Br.   Feoftment  de  terre,  pi. 
16.  cites  15  E.  4.  18.^1.  72.  S.  P.  cites  temp.  H.  8. 

2.  Livery  is  not  good  to  a  mayor  and  commonalty,  or  other 
corporation^  without  deed  to  receive  it  by  an  attorney ;  but  per 
Xeble  a  feoffment  made  to  them,  and  to  another  is  good  without 
deed,  if /j&^  other  takes  the  livery;  but  Huffey  contra;  for  tiieyfliali 
be  tenants  in  common  by  their  feveral  capacities  j  for  which  they 
ought  to  hzvQ  feveral  liveries  of  the  feiftn.  Br.  Feoffment  de  terre, 
pi.  41,  cites  7  H.  7.  9. 

3.  If  a  feoffment  is  made  to  2,  hahend,  one  moiety  to  one^  and  the 
other  moiety  to  the  other '^  •this  operates  as  feveral  conveyances,  and 
not  as  one ;  for  there  muji  he  2  liveries^  becaufe  there  are  feveral 
fteehdds  and  livery  to  one  fecundum  formam  chartse  will  not  etiure 
to  the  other,  per  Holt.  Ch.  J.  Wms's  Rep.  18,  19.  Hill.  1700.  in 
cafe  of  Fiflier  v.  Wigg, 


(L)     What  PoiTeffion,  or  Eftate,  will  binder  the 

Livery. 

[i.  T  F  a  (latute  merchant  be  extended,  if  feoffment  be  njade  by 
rcvetlxoncr  and  livery,  the  tenant  by  the Jiatute  continuing  in 
poffefllon,  it  is  void.     7  H.  4.  19.  bj. 

[2.  Sq  if  reverfioner  makes  feoffment  and  livery  without  ouding  . 
of  the  lejfee  for  years  in  fojjiffion^  it  is  a  void  feoffment.     1 1  H.  4.     Fol.  4. 
71-   19  H.  6.  56,  2  All,  I.  adjudged.  5  Aff.   8.  adjudged.     Co.   ^— -v-^^-^ 
Li^  48.  b.  D.  29  H.  8.  33.  13.     Contra  29  Aff.  60.]  ^^'^J^- S- 

pi.  f  3.<— S.  P.  if  the  Icitcc  was  neither  oiil\ed  nor  attorned.    Br.  FcofFrfienr,  pi.  60.  cites  2  Air.  i. 

[3.  So  if  a  man  be  feifed  of  a  manor  in  leafe for  years^^xA  makes  f  i3o  1 
feoffment  of  this  and  of  another  manor  whereof  he  is  feifed  in  his 
hands  in  the  fame  county.^  and  makes  livery  in  that  net  in  leafe^  in  the 
name  of  bothy  without  oufting  the  termor  of  the  other  manor  j  this 
manor  ihall  not  pafs  by  it.     11  H.  4.  71.] 

[4*  I^  a  man  has  o.  lejfee s  by  feveral  leaf es  of  land  in  one  county^  D.  iS.fl. 
and  makes  feoffment  of  ail,  and  makes  livery  upon  the  land  of  one  'o^.— so 

p  '      '  -^        /.  1:1  caicof  a 


i8o  Stfitkam* 

Uafitft.  of  the  lefleeS}  ouftine  him  in  the  tuuae  efthi  u/bck;  nothing  paflbf 
^  ';*}*    of  the  other  leafe.    D.  28  H.  8.  18. 106,] 

feffioM ;  o/B,  and  C.  And  a  letter  of  attorney  to  m;ike  livery ;  if  B.  an<l  C.  are  tenants  for  ^ears  or 
life,  the  delivery  of  the  zd  iioufe  is  void ;  but  if  B.  and  C.  are  tenets  at  will,  tho  delivery  is  good 
for  both*  Pafcb.  j%  £liz.  B.  R.    Cro.  £.  iSc.    Williams  v.  Alh  et  Alh. 

[5. .  But  in  the  laid  cafe  otherwife  it  is  of  a  tinaiit  at  jviU\  becaufi; 

this  determines  the  will,  and  both  pafs.    D.  28  H.  8.  1 8.  io6.] 
Canb.  no.       [6.  \f  UJIee  for  life  be,  the  reverjion  over\  and  he  in  revcnioii 
^d^M  ^*  nukes  feoltroent  and  livery,  without  ouftins;  of  the  leiTeej  this  is  a 
b!r^  Swift  void  feofFoient.     5  Afll  11.  adjudged.  2  L.  3.  31.  adjudged.    As 
V.  H^b.      if  he  makes  feoffment  and  livery,  a  fimi  covert  UJTee  fkr  life  cm* 

thtuing  in poffeJJion\  it  is  void.     5  Au.  II.  adjudged.] 
Br.  Feelf.         [7.  If  he  in  reverfion  or  remainder  makes  feoffment  and  livery, 
ment,  pL     y^  fj^g  abjence  of  the  leffee  for  life  or  years,  who  never  attorn  or  afieof 
8  E?r  and   ^9  ^^  ^^^r*  7^^  ^^"^  *«  a  good  feoffment.    D.  17  El.  340.] 

Fitzh.  Aflife.  418.  I).  340.  pi.  49.  per  Manwrood  and  Dyer»  who  aflented  to  a  cafe  in 

point  cited  by  Mounfon  as  the  Lady  ITmpton's  cafe.  Rgvajiaur  in  tml^  expe^^aot  on  the  death 
of  tenant  for  life,  made  a  feoffment  to  leifee  for  years,  by  comfeni  efiaumtfir  iifet  This  is  no  difcoii* 
tiauaiice,  becaufe  he  bad  no  fireebold.  Carth.  i  lo.  HilL  a  Jac.  %,  B.  R*    Swift  ▼•  Heath. 

[8.  If  leffee  for  yearsj  the  remainder  for  Itfe^  are  j  and  he  in  r/- 
verfion  in  fee  makes  feoffinent  and  livery  to  tejjee  for  years  \  thoiifi;h 
this  acceptance  of  the  feoffment,  cannot  enure  as  a  furrender  for 
the  eflate  for  life  in  remainder;  yet  it  ihall  enure  as  a  grant  of  his 
eflate  for  the  time  of  the  feoffor,  or  at  Teaft  a  licence  to  him  to 
make  livery,  and  fo  a  good  feoffment.  P.  40  £1.  B.  R.  between 
Eedes  and  Knotsfbrd.  But  jkdich.  40  and  41  £1.  fi.  R.  this  was 
adjudged  to  the  contrary.] 

[^.  If  a  man  makes  a  charter  of  feofltneot  of  2  acresy  whereof 

§ne  ts  a  leafe  for  years  to  an  infant^  and^  of  the  other^  he  isfeijed  in  dtm 

mefne ;  but  mc  feoffor  is  tutor  or  guardian  to  the  infant^  by  which  ho 

ispojfejfedofthis  acre  alfo^  and  makes  livery  in  the  acre  in  denufre^  in 

the  name  of  both ;  this  is  good  to  pafs  both.  H.  8  Ja.  in  the  Exdib- 

quer,  per  Cur.] 

Mo.  150.  [  10.  If  a  man  leafes  a  houfe  and  divers  chfes  m  one  cotmty,  to  B» 

|i-^397-       for  years,  and  after  makes  a  deed  of  feoffment  of  all  to  C.  and 

ti^EL  makes  livery  of  fcifm  in  the  clofeSy  the  leffee  or  his  ♦  wife^  orfervaseif 

Heywood     then  being  in  the  houfe^  the  livery  is  void  in  toto;  for  the  le&ee 

V.  Bettif-      cannot  be  upon  every  parcel  of  the  land  to  him  demifed,  ft>r  die 

Zj^^hvT^  continuance  of  his  poiicflion  in  it,  and  therefore  his  being  upon  anjr 

Feoffment    prt  of  the  thing  demifed  is  fuificient  to  continue  his  pofieffion  in 

deterre,pi.  the  whole.    Co.  Litt.  48.  b.  Col  2.   Bettifwortfa  31  ^.  Adjudged. 

Y  cites  5     vide  D.  1^8  H.  8. 18.  107.] 

A  ^  of  the  lelfee's  being  u^  tht  ImA  at  the  time  of  the  livery,  makes  it  void.    Br. 


de  terre,  p1.^66.  cites  t  E.  i.  and  pi.  So.  cites  S.  C.  When  a  mefluage  n  demifed  with 

]anc%  the  mtgiat^e  is  tht  ptinti^^  md  tht  land  hut  acctffary ;  and  Without  doubt  the  pdfieiSoQ  of 
t  ^.e  hoofe  is  good  poffelDoo  oftheland  demifed  therewith.  %  Rep.  31.  h»  Pafcb.  aa  Elis.  C*  B.  S.C. 

D.  iS.b.  pU  [11-  ^ut  if  the  leffee  be  abfenty  and  has  not  any  wife  or  fervants 
107.  Trin.  in  poflei&on,  thmigh  he  has  cattle  uUn  the  laud,  yet  a  the  leffor  makes 
fJ^^i    livery  of  feifin  of  the  land,  it  is  good!    Co.  Litt.  48.  b.] 

de  terre.  pL  66.  si^^  S  £.  1.  Br.  Amfe,  pL45£.  cites  S«  O— Br.  Feoffineati  pL  tu  ciin  %C. 
"^2  *r» 


iFeofEinent* 


i8i 


no 


9r.  AiTife.  pL  418,  cites  S.  C.«-«-By  fome,  \f  goads  of  lelTec  are  on  the  land,  it  does  hinder  Uvery* 
Mo.  ft*  pi  4s.    Qimre. 

[ia<  If  UJfie  far  years  leafis  tarcel  of  the  \sinifor  a  artain  tim^ 
^  after  the  leflbr  makes  a  deed  of  feofFment,  and  nudces  thferj 
iM  Mtparci/^  which  is  in  the  pojfejjum  of  the  td.  Uffee^  putting  him 
out  of  pofleffion.  This  is  good  livery)  tho'  the  nrft  leflee  was  in 
pofieffion  of  the  refidue.  For  by  his  I^e  he  has  divided  the  polTef* 
fioacf  it  from  the  refidue.    2  Rep,  32.  Bettifworth's  cafe.] 

iij.  But  otherwife  it  would  bc^  if  he  had  leafed  this  parcel  at  will, 
ep.  32.  Bettifworth's  cafe*] 

[15.  If  a  man  kafes  a  houfe  fw  years^  and  after  makes  feoflFment  There  is 
widi  letter  of  attorney,  ana  me  attorney  comes  te  the  houfe  to  make  pi.  14. 
livery  in  the  abfence  oj  the  lejfee^  and  commands  the  forvant  of  the   r— ^^ 
UJfee  to  iotu  out  of  the  houfe,  who  does  fo,  and  tn  his  prefence     ^^^  5* 
makes  livery '^  and  immediately  Ae  mafter  returns j  to  whom  the  at-  ^  ^  .    * 
torney  notifies  the  livery,  to  which  the  termor  agrees^  faving  his  t'J^'j^^i 
termi  this  is  a  good  livery  and  feoffment.    D.  20  £]•  362.  22.  v.scukeljr. 
But  if  tbejervant  continues  in  the  hotkey  and  the  attorney  makes  livery 
ty  his  affent  it  is  void ;  for  the  fervant  cannot  put  the  mafter  out 
oifpofleffioa,  he  himfelf  continuing  in  j)ofreffion«    Tr.  7  Ja.  B. 
per  2.] 

[16.  If  he  in  reverfioo,  makes  feoffment  and  livery  in  a  houfe  in  Ifvifiof 
leafe  for  life  or  years,  the  termor  being  at  market^  and  his  wife  and  ^y  *r 
children  being  tn  the  houfe  \  this  does  not  pafs.    D.  28  H.  8.  18.  toUvei^of 

107*  J  the  houfe» 

in  the  ab- 
fence of  the  hoiband,  thoQgli  they«r«Mi«/i  anicHldptn  ki^  and  tmiimt*  hi  the  Jbatifi,  it  is  a  good  livery. 
Q^STO  if  the  wife  afleotSi  but  continues  in  tne  houfe  ?  but  if  a  man  commits  his  houfe  to  his 
fervantsy  and  om  4*f*y  to  the  livery,  and  goes  out ;  if  tbt  rtjl  cwa'mue  thirty  and  livery  is  nuulei  it  is 
no  good  livery  of  feiiin*    Godb«  158.  pi.  215*  Mich.  6Jac.B.R.  Anon. 


makes  a  deed  of 
bytheaKnt  of  the 


[vj»  If  a  man  make^  a  leafefor  life^  and  after 
femment  of  it)  and  makes  livery  upon  the  iand^  i^ 
leffecj  and  in  his  prefence^  this  is  a  good  liveiy ;  for  the  afient  of  the 
leilee  (hall  be  a  leafe  at  will,  or  a  furrender  for  the  time.     Tn  40 
£k  6.  per  Cur.  between  Sheppard  and  Gray.] 

J  1 8.  M  the  king  be  lejfee  for  years^  the  reverfion  in  fee  to  J.  S. 
J.  S.  enters  upon  the  land,  and  makes  feoffment,  this  is  a  void    * 
livery ;   becaufe  be  cannot  put  the^  king   out  of  pojfeffimu    Hill. 
9  Ja.  B.] 

[19.  if  the  kingy  lejfee  for  40  yearsy  makes  leafe  for  20  yearvy  and  So  in  the 
after  be  in  reverfion  enters  upon  the  lefllee  for  20  years,  and  makes  ^^^e  of  a 
feoffment,  this  is  a  good  livery ;  for  this  future  intereft  of  the  kine  ^^!^\ 
cannot  preferve  the  pofieffion  of  the  leflee,  but  thathe  may  be  oufted!  the  feoVor 
HiL  0  Ja.  in  the  Exchequer.— —adjudged  between  Wickham  and  makes  live* 

Wood.]  •  '  jy^i'h 

-'  fufrerance 

of  the  ntdar^lrjlit^  it  is  good  without  attornment  of  the  firft  lefiee*    Br.  Feoflbient  de  terres.  pl« 
62.cites28l(Ts. 

[20.  y  lejfee  for  life  be,  Ae  reverfim  in  fee  to  7.  S.  who  diesy  his 
hetr  being  to  fue  Isvery  for  this  rev tAoriy  sind  after  lejee for  lifoj 
befeire  livery  Jued  makes  feoffment  of  the  land  \  this  is  a  good  feoiF- 

P  4  ment) 


i8ij 


JTeofftnent* 


ment  and  die  reverfion  difconttnued  by  it)  notwithftanding  die  in* 
tereft  of  the  king.  P.  43  £L  between  Charlton  and  Starkey,  cited 
H.  9  Ja,  B.] 

[21.  If  haron  and  feme  are  feijed  of  land  in  fte^  and  the  harm 

makes  feoffmenty  the  feme  continuing  upen  the  land\  yet  this  does  not 

hinder  the  livery  5  but  it  is  a  good  feoffment.     21  AIT,  25.] 

ri^^roc-        f  ^^'  ^^  *^  when  the  baron  makes  the  livery,  the  feme  contimus 

mentff  '    ^P^'*  ^*^  ^^^^  and  claims  in  of  her  ejiate^  •  dilagreeing  to  the  livcrjr, 

yet  this  is  good  feoffment.     21  Afl".  25.  adjudged.] 

123.  If  land  defcends  to  J.  S.  who  enters  into  part  of  the  land, 
not  into  the  refidue ;  and  after  makes  feoffrnent  of  the  whole, 
and  makes  livery  only  in  that  into  which  he  had  entered  in  the  nam 
£  182  J  of  the  whole^  yet  all  (hall  pafs.    M.  13  Ja.  B.  R.  adjured  upon 

evidence,  between  Bridgman  and  Charlton.] 
^t^'^'c         f^^*  If  tenant  in  tail  makes  feoffment  in  fee  to  the  ufe  of  him- 

*  ^    •    '    felf  in  fee ;  and  after  leafes  for  years  and  dies,  by  which  the  iffuc  is 

remitted  before  entry,  and  the  eftate  of  leflee  changed  into  a  te- 
nancy at  fufferance ;  and  after  the  iflue  makes  deed  of  feoffment  of 
'  this  land,  into  which  he  has  not  entered,  and  of  other  land  which  is 
dcfcended  to  him,  and  into  which  he  has  entered,^nd  makes  livery  in 
that  into  which  he  has  entered  in  the  name  of  the  wholes  all  (hall  pafi, 
though  the  tenant  at  fufferance  was  in  poffeffion  of  parcel.  M.  13 
Ja.  5.  R.  adjudged  upon  evidence  between  Bridgman  and  Charl- 
ton.] 

[25.  If  it  he  found  by  officey  that  A.  wasfeifed  in  fee  of  land  bdd 
cfthe  queen  in  focage,  and  died  without  heir^  by  which  it  efcheattd 
to  the  queen ;  whereby  the  lands  are  feifed  into  the  hands  of  the 
queen.  Upon  which  B*  comesj  and  Jays  that  he  is  next  heir  t§  /• 
and  traverfes  the  office*,  and  upon  this  ifllie  is  joined,  and  pending  the 
ijffUe^  B.  makes  a  deed  of  feMnent  with  letter  of  attorney  to  C.  to 
make  livery,  and  after  the  ijfue  is  found  for  B.  viz.  that  he  is  next 
heir  to  A.  and  upon  this  judgment  is  given,  that  the  bands  of  the 
r***^*"*!    queen  be  amoved^  and  after  C.  the  attorney  makes  livery  according  to 

•  Fol.  6.  the  warrant  of  attorney  ♦,  and  afier  an  amoveas  manum  is  awarded 
and  executed.  This  is  a  good  livery ;  for  now  by  the  judgment  a- 
gainff  the  queen,  the  pofleffion  of  the  queen  was  utterly  defeated 
and  difaffirmed,  and  the  heir  reflored  to  the  right  of  the  pofleffion  i 
fo  that  he  may  enter  at  his  pleafure.  New  Entries,  197.  i*  adjudge 
ed  between  Terry  and  Brown  and  others.] 

[  [*S]  ^f  *  TtiZXi  feifed  in  fee  rf^ an  orchard^  makes  a  feoffment  ot 
it,  and  goes  into  the  orchard,  and  cuts  a  turf  and  twiggy  and  delivers 
it  in  the  name  of  feifin  to  the  feoffee  over  a  wall  of  the  fame  orchard, 
the  feoffee  then  being  in  other  land  not  being  [mentioned]  in  the 
feoffment;  this  is  a  void  livery.     P.  2  Ja.  B.  adjudged.] 

[26.  If  a  man  be  di/Jiifed  of  one  acrey  and  is  feifed  tnfee  ofanoth^ 
ecrcy  and  makes  feoffment  of  both,  and  makes  livery  in  this  of  which 
he  is  feifed  in  fee  in  the  name  of  bothy  yet  nothing  of  the  other  acre 
whereof  he  is  difTeifed,  (hall  pafs.  D.  28  H.  8.  18.  106.  where 
diffeifor  had  made  leafe  at  will  of  this  acre.] 

[27.  If  leffee  for  life  of  one  acre  makes  feofpnent  of  this  and  of  other 
landy  whereof  he  is  feifed  infecy  and  makes  livcty  in  thisy  whereof  he 
isjVtfcdinfeey  in  name  of  the  whole  y  all  fhall  pafs.  9  H.  7.  25.  b.] 

I     »  .  < 


^aS.  If  kffii  fir  years  of  one  acre  makes  feoffment  of  this,  and 
of  other  acre  wnereof  he  is  feifed  in  fee,  and  makes  livery  in  this, 
whereof  he  is  feifed  in  fee,  in  the  name  of  the  whole ;  jet  the  odier 
acre  does  not  pafs.     9  H.  7.  25.  b/| 

fag.  Ifcefiy  qui  ufe  within  [the  ratute  of]  R.  3.  makes  Uafe  fir 
jiarsy  and  after  during  the  term^  makes  fioffinent  of  the  land,  and 
makes  livery  in  other  land  in  the  nami  of  the  whole ;  nothing  pafles 
of  this  land  in  leafe ;  becaufe  he  hath  nothing  in  ufe  nor  in  pofleT- 
fion  there.    D.  36.  H.  8.  58.  4.] 

30.  Baron  feifed  in  jure  uxoris  made  leafefor  years^  and  died',  th§ 

feme  enfeoffed  J,  S.  but  the  termor  was  not  oufted^  and  after,  the 

feme  releafed  to  the  termor^  Vc.  and  yet  the  feofFee  recovered  the 

affife ;  for  the  kafe  was  void  by  the  death  of  the  baron  and  xiaefeoff^ 

went  of  the  feme,  which  was  an  entry  \  quod  nota  \  and  therefore  the 

releafe  void.     Br.  Feoffment  de  terre,  pi.  61.  cites  7.  Aff  F.  I<j. 

31*  In  affife  it  was  found  that  the  father  of  the  plaintiffs  whofe 
heir  he  yns^gave  ail  the  tenements  that  he  had  in  D.  to  the  tenant^ 
except  the  chamber  in  which  he  lay  ftck^  and  after  the  feijin  gives  the 
chamber y  and  removed  himfelfinto  the  hall,  and  then  died^  and  good . 
by  the  opinion  of  the  Court,  and  faid  that  he  entered  into  the  hall 
by  fufferance  of  the  tenant,  without  claiming  any  thing  there  to  his  f  |  Q  '^  1 
ufe,  by  which  the  feoffment  was  awarded  good,  and  the  plaintiff  *•       ^  •■ 
barred  of  it,  nota  and  fo  it  feems  here,  that  a  man  cannot  make  li- 
very of  the  chamber  in  which  he  lies,  *  quod  non  videtur  lejc  •  Pcrk.S. 
Br.  Feoffment  de  terre,  pi.  24.  cites  Aff.  6.  *.*  '•  ^^^ 

,  CAtes  ii« 

Afll  6. 17.  AiT  61.  ■  If  a  man  lying  Ji,k  ivithtna  manors  fells  the  manor  to  a  fU'anger,  and 

fays  unco  him,  that  he  will  thai  bejhall  takefeifin  prefem/iy,aml  commanliis  all  hisf'rv.'inis  to  be  attrndantt 
wftm  lumf  as  their  lord  anil  maflsr,  and  thereupon  the  vendee  iaieifeiJJn,  and  perhaps  giveth  unto  the 
(crvaiitt  20I.C0  dnnk,aml  the  tenants  of  the  mailer  attorn  unto  him»  and  the  vcmiecj^oesftomtUmemar 
about  his  bufinffs,  amlth  feoffor  (lle^  upin  tljc  fume  manor  j  yet  it  is  a  good  livery  of  feifm,  accord- 
ing: to  the  words,  of  the  eiftate,  Uc,    Perk.  S,  212.  cites  43.  Aif.  ?•  10.    Br.  Feoffment,  pi.  35. 

€1068  S.  C« 

0 

ja.  If  the  difleifor  enfeoff  the  diffeifee  and  two  others,  all  ac- 
crues to  the  diffeifee ;  for  his  entry  zvas  lawful^  and  he  remitted 
before  the  livery^  and  fo  the  livery  void  ;  contra  if  the  entry  had  not 
been  lawful.     Br.  Feoffment  de  terre,  pi.  99.  cites  29.  Aft 

33.  Feoffment  made  during  the  cujiody  of  the  king  by  reafon  of 
wards  &c.  was  void.     Br.  Feoffment,  pi.  63.  cites  50.  Aff.  2. 

'  34.  If  a  feoffment  be  made  of  a  houfe  or  land  by  deed,  and  the 
feoffor^  in  coming  to  the  houfe  or  land  with  the  feoffee  and  others^  &c. 
reads ^the  deed  of  feoffment,  and  afterwards  goes  into  the  houfe  or 
land,  and  delivers  feifin  accordingly^  it  is  good,  notwithftanding  that 
^^  feoffor  remains  upon  the  land,  or  in  the  houfe  all  the  timcj  and  takes 
the  profits  at  the  fufferance  of  the  feoffee.     Perk.  S.  21O. 

35.  If  a  man  enters  into  my  tanas  by  wrongful  titUy  and  I  being 
there^  he  enfeoffs  a  fir  anger  thereof,  and  delivers  feifin  unto  him,  it 
is  void)  for  he  cannot  give  feifin  before  hchimielf  hath  feifin,  and 
he  had  not  feifin  at  the  time  of  livery  of  feifin ;  for  the  law  will 
adjudge  the  poffeffion  in  me,  who  have  a  right  unto  the  poffeflioii ; 
becaufe  I  am  prefent  at  the  time  of  the  delivery  of  feifin.     Perk.  . 

Si*  2JQ. 

36.  If 
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For  tte  3^*  I^  hufiand  and  w^e  purcbafe  tandmatfy  i^ff*\  uid  th«  boF- 

feme  could  feffion  being  executed  ia  them  accordtngfy,  and  afterwards  the  tmf- 
dSX^if*  ^^^  ^?^  aftrangir  in  fety  and  the  w/j^/  (aya  that  {he  wiZT  iwl 
very  of  the  ^g^^^  thereunto,  nor  go  offth$  land^  but  continues  there  at  die  time 
baron.  And  of  the  livery  of  feifin  \  noCwithftanding  the  fiunci  all  the  land  paflb 
{TrtS       ^^  *^  feoffment    Perk-  S.  2x3.  cites  H.  ai.  E.  3. 6. 

by  the  heir  of  the  feme  after  the  death  of  the  baron,  Che  plaintiff  was  oonfoited.  Br. 
Entre  Cong.  pi.  a8.  cites  S.  C  and  fays  it  feeius  a  perfect  difcoutinuancey  and  that  the  heir  of  the 
feme  fhall  have  ad  in  vita,  znd  not  affife. 

Saof  Jean  ^y.  But  if  moytT  and  cmmmnaby  be  jiinilyfiifid  of  any  land  infu^ 
V^hta*^'  ^^^  ^®  mayor  againft  the  will  of  die  cofomonait?  enfe^  aBramgtr 
aao.    *       of  the  fame  land)  the  commonaky  biing  upoft  the  Una^  when  livery  of 

feifin  is  made ;  nothing  pafles  by  this  feoffinent,  &c.   Perk.  S*  124* 

cites  T.  la  E.  3,  3,  4. 

38.  If  a  kafe  for  years  be  made  to  A.  remainder  to  B.  infetj  in 
tail,  or  for  life.  If  A*  enters  before  the  livery^  it  is  good ;  but  the 
remainder  is  void^  Co.  Litt.  S.  60.  a.  Pag.  49.  a>-  ■■  Arg. 
PL  C.  156.  in  the  cafe  of  Throgmorton  ¥•  Tiacy, 

39.  A  termor  for  looo  years  made  a  deed  otfeoffinenty  by  dedi 
concej/i  isffecffavij  and  a  irtter  of  attorney  to  make  liveryi  and  after, 
the  attorney  delivered  feijiny  tbt  leffir  being  prefent  upon  the  iandj  not 
contracting  it.  Qusere)  if  the  land  pafles  by  the  feoiFment,  (o  that 
the  lefTor  may  enter  for  a'forfeiture,  or  that  the  term  pafles  firft  by 
the  words,  dedi  &  conceffi  terram  before  livery  ?  &c.  As  Wray 
thought  prima  facie,  but  Dyer  e  contra ;  but  by  both,  Ae  livery 
by  attorney  is  good  enough,  and  the  prefence  of  the  leflbr  upon  the 
land  Is  no  impediment  to  the  feoffment*  D.  362.  b.  pi.  20.  Palch. 
20  Eliz.  Anon. 

40.  A.  feifed  of  a  manor  leafes  party  and  then  gives,  grants,  bar* 
gains,  and  fells  the  tnanor,  and  makes  livery  in  that  part  in  pofleffion^ 

[  184  J  in  the  name  of  the  whole  manor',  nothing  pafles  but  what  was  in  his 

pofleflion,  and  the  reverfion  of  fuch  part,  as  was  in  leafe,  (hall  not 

'pafs  without  attornment ;  but  if  the  deed  be  enrolled  after,  then  the 

whole  pafleth  -,  and  the  reverfion  being  fettled  by  the  inrolment,  the 

attornment,  coming  afterwards,  has  no  relation,  per  Wny  Cb.  J. 

Mich.  25  and  26  Eliz.  B.  R.  Le.  6.     Stoneley  v.  Bracebridge. 

If  ttpe  for         41*  Leffor  and  lejee  being  on  the  landyAe  law  judges  the  po&flion 

years  tnf*-fs  jn  him  that  has  the  right  to  it,  and  that  is,  die  leliee ;   and  livery 

th'^TS'"'     ought  always  to  be  given  of  tlw  poflTeflion,  and  the  ♦  prefence  of  the 

hcltguJoH     ^^^>  who  has  nothing  to  do  there,  cannot  difturb  it;  but  die  pre- 

tbetoMdi       fence,  of  the  leflTee  will  hinder  livery  by  the  lelTor.  Pafch.  36  £fiz. 

j^thejand  g^  R^  Q^^^  E^  322.    Read  and  Morpeth  v.  Errington. 

by  the  feoffment ;  but  perhapf*  if  he  continues  upon  the  land,  claimin|r  the  tame  after  the  feoff- 
ment, this  countervails  an  entry  for  a  forfeiture.  And  the  reafon  why  it  pafles  by  fuch  feoffnMm, 
is,  becaufe  ihf  UJ/or  Lui  ndbin^  to  do  19  meddit  nuith  the  f>«0fjli«a  of  the  land,  durh^  tbt  ttnm:  Rift  he 
may  come  and  fee,  whether  waft  be  done,  or  to  diilrein  for  his  rant  if  it  be  behind,  fee  "" 
S.  12  a. 


(M)    In 


iTeolRnent^  184 


(M)   In  what  Cafes  Livery  may  be  made  withia 

the  View. 

[i.  ¥  F  a  man  be  diffcifcd:  if  dijfeifee  darts  not  to  enter  the  land,  '^-^•■■^ 
*  he  may  come  as  near  to  the  land,  as  he  dare  for  fear  of  death,  f  j]^J^/^. 
tnd  make  his  continual  claim^  and  then  make  livery  of  it  within  ofkeMt^  ami 
Ac  Yicwj   for  this  clsim  fettles  the  actual  pojffiffim  in  him.    3^*  J^[^ 

Jttgru  and  acnpt  the  tUtd^  and  iurjl  noi  tnter  for  fear  of  death ;  it  Is  a  good  poffeffion  to  have  aflife. 
qucre  inde.  Br.  Affife^  pi.  350.  cites  S.  C.^     '    Br.  F«oAnent,  pL  32.  $•  C.  withoat  any  qti«r«. 

[2.  If  a  man  makes  a  deed  of  feoffment,  with  ^  letfcr  of  attor-  |  P*  ?«" 
my  to  J.  S.  to  make  liverjr,  the  attorney  cannot  make  livery  within  ^^^  j^ 
^  view;  for  his  warrant  is  ;o  be  intended  of  m  a^bial  livery,  and  p.  ajj.  * 
HOC  of  a  lively  \n  Jaw.    Co.  Litt.  51.  b.  cijcs  it  to  be  itbAviL  P.  ^^t\V^ 
3  EL  B,  10  T»^«n's  cafe,]  5^;„J*;^ 

E!tc.    Appfice  r^  Rofcn  alf.  Sir  Walter  Deank's  cafe. 

3.  A  fBfpratiin  cannot  execute  a  feoffnoient  by  livery  within 
yicw.  b.  233.  |rf,  II.  Mich.  6  aijd  7  EJiz.  Appnce  v.  Rogers. 
iilias  Sir  Walter  Dcnnii's  cafe. 


(N)  In  what  Cafes  Feoffment  may  be  made  by 
Livery  within  View.     To  whom. 

[l  T  F  -^.  ka/is  fir  years  to  B*  the  remainder  to  C  infee^  and 
^  Ottkes  livery  to^  B.  within  the  view  s  this  livery  is  void ;  for 
am  can  take  byfirce  of  a  livery  within  the  view^  hut  he  who  takes 
Aefranktenemient  himfelf    Co.  Litt.  49.  b. J 


(O)     In  what  Place.  [  185  ] 


[1.  T  F  a  man  he  in  one  county  within  the  view  of  land  in  another  s.  p.  if  cho 
*  ceuuty^  he  may  well  make  livery  within  the  view  of  it.     38  fnffeitmtrt 
E.j.ii.b.^udgedC..Litt.48.b.]  ^^^ 


terre,pL  11.  oitei  ftS  E.  3.  la.  -Bot  feoffee  ought  to  execute  it»  and  iah  ptfeffkn  fr4fttiiijf^ 

er  tb»  livery  will  sot  vnil  him ;  becaufe  a  franktpnement  canaot  be  in  abeyance.  Mo.  t$9 
Jjfch.  7  Eliz.  C.  B.  in  the  cifc  of  Bullock  v.  Burdet. 

[a.  Livery  within  the  view  is  good,  Aough  there  is*  mi  any  *  ®!*^ 
cbartir  efftopnm  of  it.    Co.  Litt.  48.  b.]  ta^Bdiaiidt 

point.  See  29  Car.  a.  |. 


(P)  How, 


i85 


iTcoffment. 


(P)  How,  and  in  what  Manner,  Livery  of  Scifin 
within  the  View  may  be  made,  [o^  on  the 
Land^  &c.]. 


•*  Fol.  7, 

S.  p.  per 

Pop  ham 

ch.  r. 

Popo*  49* 
in  cafe  o£ 
CoUard  v. 
CoUard. 

Co.  Lit.  48. 
a.  Br.  Fe- 
offinent  de 
tenxsy  pi. 


Perk.  S. 


Pcrk.  S. 
2ia»  cites 
S.C. 


Cro,  E. 
344.  S.  C« 
inB.R. 
Mo.  6S7. 
S.C. 


[186] 

Poph.  47. 
S.C.— * 
Mo.  687. 

%  And.  64' 


[i.  9  Rep.  137.  Thoroughgood's  caie.  A  man  makes  charter 
of  feoffment,  and  within  the  view  of  his  lands,  iaies  to  the  (lartj^ 
fee  you  the  land;  enter  into  ♦  it  and  enjoy  it  according  to  the  effeR  jf 
this  charter ;  and  Xi^z  feoffee  enters^  this  amounts  to  a  good  livery 
and  feidn  of  the  land.  But  otherwife  it  would  be,  if  he  had  beea 
out  of  the  view  of  the  land  at  the  fpeaking  of  the  words.  18  H.  6. 
16.  b.  6  Rep.  Sharp's  cafe.  Co.  Litt  48.  A  man  hath  the  charter 
of  feoffment,  ^nrfyJ^y  J  to  the  feoffee,  God  give  you  joy  ofit\  this  is  ad- 
judged a  good  feoffment ;  yet  no  livery  was  made,  and  it  does  not 
appear  that  it  was  within  view.  41  £.  3.  17.  b.  But  it  feems,  it 
is  to  be  intended,  that  it  is  a  livery  within  the  view,  but  it  appeals 
there  that  the  feoffor  was  not  upon  the  land.  41  Aill  10.  adjudgoL 
Co.  Litt.  48.] 

[2.  If  a  man  within  the  view  of  land  delivers  a  charter  of  feoff- 
ment of  it  to  the  feoffee,  and  faith,  /  will  that  you  have  the  tene» 
tnents  which  you  fee  therCy  the  which  are  comprized  in  this  charter  ac- 
cording to  the  purport  of  the  charter^  2x\A  Jhews  the  land;  this  is  a 
good  livery  within  the  view.  38  £.  3.  ii.  b.  12.  adjudged.  3S 
Aff.  2.  adjudged.    Co.  Litt.  48,] 

[3.  If  a  man  delivers  a  deed  of  feoffment  to  the  feoffee  widiin 
the  view,  ^lAJhews  the  land  to  him  without  faying  anymore^  and  the 
feoffee  enters^  and  feoffor  agrees  to  this  entry ;  yet  it  feems  that  it  is 
not  a  good  feofiment.     Contra  38  E.  3. 12.  per  Mowbray,] 

[4.  If  A,  enfeoffs  B,  his  fon  in  fee,  and  after  B.  comes  within-  the 

view,  and  fays  to  A.  that  where  he  had  given  to  him  the  landy  as 

fully  as  he  had  given  it  to  him^  he  vouchfafes  it  in  hintj  [he  gives  it 

him  again],  and  after,  J*  enters;  this  is  not  good  livery  within  the 

view.     Contra  39  Aff.  12.  adjudged.    But  quere.] 

[5.  If  a  man  lying  fid  upon  certain  landy  of  which  be  is  feifed  in 

fecy  and  agrees  to  make  a  feoffment  of  the  land  to  another,  znAfays 

to  him,  that  he  vouchfafes^  that  he  Jhall  take  feifin  itnmediatefyj  and 

commands  all  hisfervantSy  that  they  take  the  feoffee  as  their  lordy  ami 

mafier;  this  is  good  livery  within  the  view.  43  Aff.  20.] 

[6.  If  a  man  feifed  in  fee,  in  confideration  of  the  marriage  of  bis 
fon  with  anothery  comes  upon  the  landy  and  fays  to  him  thefe  words, 
^and forth  Euftaccy  (which  was  his  name;  /  do  here  give  this  land 
to  thee  and  thy  heirs ;  this  is  good  livery,  (it  feems  that  this  is  an 
a£lual  livery).  M.  37.  £1.  in  the  Exchequer  Chamber,  per  Cur. 
between  Callard  and  Callard.] 

[7.  But  if  he  had  Cddyffand  forth  Euflaccy  I  do  hercy  referving 
an  eflate  to  me  and  my  wife  for  our  livesy  give  thee  this  land  [and] 
to  thy  heirs,  1  his  (hall  not  be  a  livery,  and  fo  by  confequence  a 
feofltnent  to  the  ufe  of  himfelf  and  his  wife  for  life,  the  remainder 

to 


to  Euftace,  diough  Euftace  cannot  have  anv  eftate  without  fuch  TwiMen  J« 

operation;  becaufe  he  makes  the  refervation fir/iy  and  fo  good^  and  held,  that 

Us  intent  docs   not   appear  to  pais  it  by  way  of  feoffment  to  {Ji^^^**'* 

uie.    M.  37  £1.  Exchequer  Chamber,  between  Callard  and  Cal*  by  <!eed«   , 

lard,  adjudged,  an<d  the  judgment  before  given  in  B,  R.  reverfed  yet  no  afe' 

caofefiKh  a  refervacion  could  not  be ;  for  all  the  operation  of  the  deed  would  have  been  hindred, 
and  obftnided  by  it.  Sid.  82.  Trio.  14  Car.  «•  B.  R.  in  the  cafe  of  Fofter  v«  Foftcr.'  — cites 
38  H.  6. 38. 

[8.  If  it  appears^  that  a  man  intended  to  make  an  aRual  livery^ 
Ais  (hall  never  amount  to  a  livery  in  law,  P.  2  Ja.  B.  agreed.  D, 
aS  H.  8.  l8.  107.  If  he  makes  livery  in  the  houfe^  and  this  being 
in  leaje  [rs]  void^  it  Jhall  not  pafs  a  clofe  then  in  the  pojfejjion  of  the 
feoffor.     Uubitatur.j 


feefvr.     Dubit 

t9,IfA.fei 

I  beredemfe  m 


feifed  of  a  houfe,  comes  into  the  houfe,  and  jbys  to  B.  iPortoeverj 
damfe  unto  you  my  houfe^  as  long  as  I  live^  paying  7.0  L  per  i'^-fifg'^'^ 
ann.  (^c.     This  is  not  any  fivery,  but  only  a  limitation  of  the  ef-  either  an  '- 
tate,  and  dierefore  nothing  paiTes,  but  an  eftate  at  will.    6  Rep.  26.  aa,  whidi 
per  Cur.  Sharpens  Cafe.    Co.  Litt.  48,]  Srw 

ryi  or  apt  words  amounting  to  it.  6  Reju  i4.  Paich.  41  Eliz.  C.  B.  Sharp's  cafe,  alias  Sharpe  v. 
Swan. 

[lO.  If  a  nun  delivers  a  charter  of  feoffment  upon  the  landy  to  Afe'^fmnt 
die  feoffee,  in  name  ofjeijin  of  the  land  contained  in  the  deed  s  this  was  made  ^ 

i.  good  livery.  co.i:itt.4]  lijtSkh; 

ws  within  the  view  of  the  houfe,  and  no  livery  made,  but  only  the  dted  of  feoffment  delivered  at 
Ui  dud  in  she  houfi ;  and  this  was  adjudged  no  ftvery  for  the  land ;  and  i>er  Popham,  nor  for  the 
houfe,  without  mentiomng  that  he  Jhwld  take  tU  bcufe.  Mo.  458.  pi.  63a.  Mich.  38  and  39  £liz« 
6.  R.  Sharpe  v.  Swainc        9  Kep.  137.  b.  Thoroughgood's  cafe. 

[11.  The  delivery  of  any  thing  upon  the  landy  in  name  of  feijin  of  9  R«p«  13^ 
the  l^ndy  though  it  nothing  concerns  the  land,  as  a  gold  ring^  is  r-, J^l!^^» 
good  livery.     Co.  Litt.  48.  and  there  cites  50  E.  3.  Rqt.  Parlia-  caf<5  ^      * 
mend,  numero  30.  to  be  reiblved  by  all  the  judges.] 

(?•  2)  Livery  within   the  View  Countermanded* 

By  what  Aft. 

1.  A.  and  B.femeSyjoinUnants  in  fee  \  A.  made  a  charter  of  feoff-  MotL  91.  s, 
mint  to  y.  S.  and  livery  within  view,  and  bid  him  enter^  and  after,  ^*  P^rfons 
before  it  was  executed,  married  him.    Refolved,  that  this  livery  I'l^^V  Z" 
wai  well  executed  after  marriage ;   for  an  intereft  pailed  by  the  Parforjs  v. 
livery  within  view,  which  cannot  be  countermanded.     Hill.  23  &  Peirce, 
24  Car.  2.  B.  K.  Vent  i86.  Parfons  v.  Perus, 


(CL)    [Livery.] 


iS6 1  stofSaum, 


Fd.  i.    (  Q^)     [Livcry.J    By  Letter  of  Attorney.    How 
'■"'■V—'  it  is  to  be  executed* 

I 

•  [l.  T  F  At  deed  of fecffimnt  be  t$  J.  [S.]  mnd  the  UtUr  •fatknq 
^  U  Jw  S.  Cap$llana ;  he  cannot  deUirer  finiki  to  J*  S.  ■om 
he  be  a  chaplain.  4  H,  6«  i.  b.] 
***?  ^  [^  If  ^  diid  of  feoffment,  with  letter  of  attorney  to  make  Ikrtrjr, 
fo^itili^o  ^  JimpUy  and  tbt  attonuy  makes  livery  upon  canditiony  yet  it  is  good 
be  Toid.  Co.  execution  of  the  letter  of  attorney,  in  as  much  as  he  has  *  peiforaied 
Lite.  158.  a.  all  which  he  was  commanded,  and  more.  (But  the  coodidoais 
T^^S^cnt    ^i^>  ^6  AIT.  39-  Agreed.] 

ile  tenet  P^  27W  ekes  %^MC  39.  that  Thorpe  held  it  good,  but  Mowbi^y  the  cootnrf.  PeflLfi 
,S9a.  S.  P.  and  that  it  has  iSeitn  held*  a  diflbl^n ;  but  adds  a  ^^laere,  becaafe'the  attonoey  has  ia» 
all  Che  conmaikibDehl^  bis*  maftep  and  ntore* 

•[187] 

■ 

9t.  Tcott*  [3.  If  a  deedof  feoffment,  and  letter  of  afifiOmey  to  make  livery 
a!^!  wd^*  ^#  AipUj  and  after  tbifeejfir  cmmandf  tit  atUrney  to  mate  fverj 
chat  Thorpe  f'pon  a  certain  condition^  and  he  does  it  accordingly;  it  feemstiM 
belditgood.  is  not  a  good  feoffment,  but  a  difleifin  to  the  feoffor.  For  itfeems 
bSr^uira.  thaf  it  is  a  revocation  of  the  firft  letter  of  attorney,  and  dien  diis 
^«Br!€on«.'  Cannot  create  a  new  power  to  make'  the  feoffbieot  mdiout  deed 

dSt»i»>  pi»    Dubitatur  26  Afl".  30.1 
BoS.  cite*.  ^^  ^ 

S»  C.  that  SUpwitb  held  it  good,  but  Mowbrsf  contra. 

But  if  he  [^  If  a  man  makes  a  died  of  feoflpment  to  fcow,  with  a  letter  of 
— ^!L"I!I  attorney  to  J.  S.  to  make  livery,  and  the  attorney  makes  liverj  /• 
only,  and  ^ne  of  them  tn  the  name  ofboth.  This  is  a  good  hvery ;  for  it  is  an 
$muttk»       adual  livery  to  both.     1  r.  165 1.  Intratur  Tr.  i6$o.  Rot.  1768.] 

mam  cfhoih^ 

nor  according  to  the  deed»  it  feems  this  is  a  diflt  ifio  to  the  IboAbr ;  becaufe  he  hm  diibbeye^tfat 
commandment  of  bis  mafter.  See  Perlc.  f.  188.  Feoffmeot  to  two,  with  letter  of  attorney  10 
make  livery ;  mt  Ses,"-^  Livery  may  be  nuuie  tofurvivor,  per  Anderfon.  Mo.  180,  281.  Mich* 
31  and  3a  Eliau  C.  B.  Battey  v.  Trevillion. 

5.  If  the  attorney  does  the  command  of  Bis  mafierj  and  morcj  jd 
it  fhall  be  good  for  that,  which  faadi  rdbrence  to  his  command- 
ment, and  void  for  the  reft,  unlefs  in  fpecial  cafes*    Perk.  £189. 

6.  j/sifiht  warrant  of  attorney  be  to  make  Uwry  unto  one  man, 
and  die  attorney  maie  livery  unto  two^;  it  is  good  to  him  to  whom 
the  warrant  doth  extend,  and  void  imto  the  odier.    Perk»  C  i3o. 

7.  And/o  is  it,  if  the  wariiant  of  attorney  be  to  maie  UvtryofBladt 
Jcrt^  and  the  attorney  mahos  livery  of  White  Acre  and  Black  Acre ; 
in  this  cafe  all  is  not  void  $  for  it  is  gpod  for  Bl^ck  Acr^  becaufe 
the  attorney  hath  done  all  the  commandment  of  his  nu^er,  and 
more«    Perk.  f.  189. 

8.  If  a  warrant  of  attorney  be  made  to  make  livery  of  (dfin  nato 
twoy  and  one  of  them  die  before  the  livery  of  feifin  made,  and  the 
attorney  make  livery  of  feifin,  according  unto  the  deed^  tento  the  eiher 
feoffee  who  is  living,  it  is  good  unto  him  for  all  the  land.  PerL 
f.  IQ2kCitCS22  AlEo* 

•  9.  The 


9*  The  attomejr  nmfifmfiit  bis  w&rr^sty  otherwife  ht  doei  not 
deliver  feifin  by  foice  of  the  dedL    Ca  Lit.  52.  a. 

lo.  If  letter  of  attorney  be  t9  deliver  feilin  utM  cMditian,  aad 
file  MHornty  dtUvers  it  djihiUly^  it  it  vend.  And  h  feme  hob^  if 
die  mumnt  be  abfdute^  and  he  delivers  it  on  condition^  it  it  void* 
Cow  Litii  258.  a.  k  ■  Co.  LitL  f.  359. 

If.  If  letter  of  attorney  be  u  tbretjmntfyand/i^iraUy  to  moke 
livery  $  one  only  may  makeIivery>or  all  three  may;  but  two  can- 
not*    Br.  Jointenant^  pi.  i.  cites  27  H»  8. 6. 

12.  But  in  fuch  cafe  it  was  doubted,  if  livery  matU  hy  twp^  tit 
ttber  being  prefmty  and  faying  or  doing  nothings  be  good  livery.  It 
waa  agr^d,  if  die  third  had  been  abfent,  it  had  not  been  good. 
Pafclu  38  H.  8.  D.  62.  pi.  34.    Pennington  v.  Moiie. 

13.  Letter  of  attorney  to  A.  B.  and  C.  conjunQim  vel  divijim  in  And.  245. 
9mmia  Ijf  Bngula^  ice.  each,  by  tfaemfelves^  in  feveral  parts  of  the  ^^^^Ty 
lands,  and  at  levoial  times  made  livery>  and  good.    Le.  192.  Mich.  s.'ai-Mou 

31  and  32  Elisu  C.  B.  Petty  v.  TreviMian.        4  Le.  195.  S.  C.       178.  s.  c 

Satteyv. 
TreviUian.  SI  C.  cited  Mo.  516. 

14.  When  letter  of  attorney  is  made  to  four  canjun£lim  ii  divi^  F  1 88  1 
ftm^  and  one  executes  livery  in  one  part.    By  this  ?&  the  au»  "*  '' 
thority-is  not  abiblutely  executed  or  determined,  but  that  they 
Gonjun^m  &  divifim  may  after  proceed  to  give  livery  in  the  other 

ports, entirel]^  or  by  piecemeal,  and  livery  is  well  executed  by  one 
in  oine  farcel^  and  by  otbtr  in  other  faraL    Mo.  280.  Mich.  31  and 

32  Eliz.  C.  B»  Battey  v.  Trevillion.  And.  264.  S.  C. 

15.  Feoffment  of  20  acres  with  letter  of  attorney  to  make  li-  If  a  man 
vcrjm     IS  I  acre  or  19  kcres  are  ivi£fid  by  lawful  entry  or  ac-  raakaict- 

tion  after  the  letter  of  attorney  was  made. Yet  the  attorney  |^^  f^ 

may  make  livery  in  that  which  remaias.    Per  Anderfon  Ch.  J.  makeUverf 
Mo.  280.  ut  fup.  totr^^ru 

'^  ^.  and  ho 

wtahts  B.'ovy  10  either  of  them^  it  is  food  ;  ^  if  he  makes  lirerf  fo  both^  it  is  void ;  for  it  is  oon- 
tnay  to  his  warrant.  Br«  FeoAnent  de  terre»  pi.  S3.  ctte»  1 1  lib  7.  15.  per  Davers  and  Hvflejr. 
S.  P.  Br.  GrantSy  pi.  171.  fays,  th^t  this  feems  to  be  intended,  where  Ka  makes  one  deed 
of  fecilliBeDt  to  W.  and  another  to  S.  And  yet  he  makes  a  auxre,  if  livery  bjf  attorney  be  not 
good  by  the  letter  of  attorney  without  deed  of  feoffbaent  \  for  the  feoffor  hunfelf  may  make 
Ihrery  by  pait^  without  deed. 

i6.  If  he  makes  general  livery  of  all  where  all  cannot  fajiy  by 
realbn  (rf'the  evi£tion>  yet  it  (ball  be  good  for  that  which  may  pa(s» 
Mo.  280.  tit  fup. 

17.  Fegffinen$  rftwo  acres^  whereof  one  is  in  leaf e  for  yearly  widi 
letter  of  attorney  to  make  livery  thereof,  and  ixj%  not,  (or  of  anv 
part  thereof) ;  yet  may  the  attorney  make  livery  in  the  acre  in  po^^ 
iie8M)n  alone;  and  if  ne. makes  livery  in  the  acre  in  poffejjion  only^  in 
t)ie  name  of  both ;  this  fliall  be  good  cS  the  acre  in  pofleffion, 
diough  it  cannot  be  of  that  in  reverllon,  becaufe  it  is  in  leafe. 
Per  Anderien^  Ch.  J.  Mo»  280*  ut  fup>.*      Poph.  103.  Slaning*^ 


i8.  If  a  letter  of  attorney  be  made  to  enter  into  ailj  or  any  part  of 
lamls  in  the  name  of  the  wholcy  and  to  make  livery ;  the  attorney  may 
mtg  any  party  though  in  the  pofle^on  oi  fever al  tenar^Sj  and 

make 


i8S  SFtoStAtnU. 

» 

make  UveryJiviraUy  of  the  feveral  tenements  apart  that  he  enters 
into  the  podeffion  of.    Per  Hale  Ch.  Baron  and  tot  Cur.  Mich.  144 
Car.  2.  in  Scacc.  Hard.  314.  Friend  v.  Drury. 
S.C.  cited         iQ.  A.  feifed  of  2  acres^  makes  feoffment  of  both,  and  kUtr  tf 

*s]pa{au^  ^^'^  '*  '"^^  '''^  ^'^^^  ^^  ^^^^fiy^  of  both  according  to  the 
ss'car.  s*.  form,  &c.  of  the  deed.  The  attorney  enters  inte  one  anfyy  and  deli- 
tn  cafe  of  vers  feiiin  fecundtim  formam  chartae ;  this  livery  is  good,  though  he 
Tr»t*  ^'  ^^  "^^  ^^  ^^  name  of  both ;  for  when  he  delivered  feiiin  of  one 
but  feijeant  fecundumfermam  cbartay  it  is  tantamount,  and  implies  a  livery  of 

Maynard       both.     Co.  Litt  52. 

repliedythat 


my  Ld  Coke  erred  much  in  this,  abd  that  it  is  not  law ;  but  if  the  €udbority  be  ^tntrml^  as  10 
irv«y'y  amdjiipm^  and  he  (bnters  into  or)  takes  poffenion  of  one,  and  then  makes  Uvery  of  iDore  fe- 
cuodum  formam  chartc,  it  is  good  ;  and  faid  that  this  is  the  difference  taken  in  the  books.     5  E. 
3.  65. 3  E.  3*  32.  %1  H.  8.  6^ 

20.  A  deed  was  made  to  three^  hahend,  to  two  for  their  lives j  re- 
mainder to  the  third  for  life^  and  there  was  a  letter  of  attorney  to  make 
Uvery  to  the  two^  but  inftead  of  making  livery  to  the  two,  he  made  S^ 
very  to  all  three.  The  whole  Court  held  the  livery  good,  and  the  Chief 
Juftice  faid,  that  whatever  the  ancient  opinions  were  about  purfii- 
ing  authorities  with  great  exadnefs  and  nicety,  yet  this  matter  of 
livery  upon  indorfements  of  writings  was  dwzys  favourably  expounded 
of  later  times,  unlefs  where  it  plainly  appeared  that  it  was  ndt  pur-' 
fued  at  alL  As  if  a  letter  of  attorney  be  made  to  three  jointly  and 
feverallyy  two  cannot  execute  it,  becaufe  they  are  not  the  parties  de> 
legated;  for  they  do  not  agree  with  the  authority,  and  judgment 
was  given  accordingly.  2  Mod.  78,  79.  Pafch.  28  Car.  2.  C.  B* 
Norris  v.  Trift* 


[189]  (R)  Feoffment  by  Letter  of  Attorney. 

[l.    A   FeoiFment  may  be  made  by  attorney.     11  H.  4.  71.26 
-^  Afl:39.] 
S.  p.  per  r^*  So  it  may  be  received  by  attorney,     r  r  H.  4.  7 1.] 

Manwood         [3.  hjlr anger  cannot  make  feofiment  of  my  land  by  my  ajfent ; 
2f^  95-*      for  it  is  not  my  feoffment     40  Aff.  38.] 

^*  [4.  A  fcoffinent  and  livery  cannot  be  made  by  an 'attorney  of 

the  feoffor  by  parol  without  deed.     Co.  Litt.  48.  b.  52.] 

[5.  An  attorney  of  the  feoffee  by  paroly  without  letter  of  attor- 
ney by  deed  made  to  him  cannot  take  livery,  Co.  Litt.  48.  b. 
IV^ch.  II  Car.  B.  R.  per  Cur.  upon  evidence  at  the  bar,  between 
Palfreman  and  Grobie.] 

[6.  If  leafe  for  years  be  made  to  A.  by  deed  or  i;t4tfaout  dced» 
the  remainder  in  fee  to  B*  and  livery  is  made  to  A.  This  is  good, 
though  he  be  but  an  attorney  to  take  livery  for  him  in  remainder  i 
for  this  enures  only  to  him  in  remainder.  Lit.  8.  60.  Co.  LitL 
49.  b.] 
Though  [7.  If  a  leafe  be  made  to  A.  and  B.fsr  years  without  ^leed,  the 

hvery  can-   remainder  in  fee  to  G  and  liviry  is  mad^  to  At  in  the  abfenci  ofB^ 

not  be  made  IJH 
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tn  the  name  of  both  I  this  is  good  livery  to  veft  the  remainder  in  C  to  one  in 

.Uo.  Lltt.  49.  b.  J  hi^^  ;,rtd  of 

■noeber,  wbo'is  abrent,  by  which  any  eftace  of  freehold  fliall  pafs  to  him  who  is  abfenti  withotu 
JitJf  becaafe  his  eftate  is  only  to  commence  by  the  livery  ;  yet  when  a  leafe  is  made  to  two 
/or  yean  without  dotd,  the  j^cmainder  for  life,  the  ieffies  immediately  havt  an  itdtrffi  in  tb§ 
Itmd,  htftn  any  Svrty  mndt.  And  therefore  livery  made  to  one,  who  has  intereft,  in  name  of 
him  and  the  othety  fufBces  to  this  purpofe.  5  Rep*  95.  a  39  £liz>  in  the  Exchequer,  in  Bar* 
wkJt'scaie* 

[8.  But  if  a  warrant  of  attorney  be  made  to  two  to  take  livery  in  cafe  of  a 
j^intly^  and  livery  is  made  to  one  of  them,  in  the  abfence  of  the  ^^^fi  ^^ 
odicr,  in  the  nanie  of  both,  it  is  void.     Co.  Lttt.  49.  b.]  '^Ti!  r/- 


t^CmforUft^  a  dtverfity  was  taken  hy  fome  btiwetn  tvjo  pint  attotmes,  who  hive  cxprcfs  au- 
tljority  to  udce  livery  and  feifm  by  deed,  and  two  joint  iij/ia,  who  have  power  to  receive  liveiy 
ft>r  the  benefit  of  another,  by  warrant  in  Uw  ;  for  Hu  ry  made  to  one  attorney  in  itamt  of  hah^  is 
mig»i\  for  he  does  not  purfne  his  exprefs  vyarrant;  for  himfelf  only  had  not  warrant ;  for  they 
both  make  but  ooe  nttomey*  But  in  cafe  of  two  joint  lefree8,the  livery  made  to  one  Irjfee  in  nnmt 
tf  btihf\»  food  i  fttr  they  hw>d  an  intereft  in  ihe  land  before  their  entry,  and  the  livery  to  one  ia 
name  of  both,  makes  an  adtual  pDifediun  in  both,  which  is  fufficient  to  fupport  theremaiiider  to 
C«  And  10  cbe  one  cafe  the  livery  is  made  to  the  hJJfeiSf  who  have  intercft ;  and  in  the  other,  to 
him,  who  made  the  warrant  of  attorney  by  his  attorr-.ies,  who  haw  lut  a  hare  autboHty*  Tiin.  39 
£liz.in  Scacc.    5  Rep.  94.  b.  95.  a.  in  B^rwiclc's  cafe.  Co.  Litt.  49.  b* 

[9.  MA*  makes  a  deed  of  feoffment  to  B*  and  C,  with  letter  of  at» 
tonuy  to  make  livery,  and  he  makes  livery  to  B.  in  the  abfence  of  C, 
in  the  name  ofbothj  it  is  good.     Co.  Litt.  52.] 

[to.  If  me  land  be  in  leafe^  if  letter  of  attorney  be  made  the  It  is  no 
better  way  is  to  add  this  claufe^  Ac  omms  alios  inde  expellendij  other-  s^  ^^^* 
wife  it  is  a  queftion,  if  he  may  enter  upon  leffee.     D.  2  and  3.  M.  ™ufc'it1s  a 

131.*  II.]  difleifinto 

the  leffecy 
lad  not  a  bwful  aA,  per  2  J.  but  5  J.  and  the  attornev,  and  folicitor  general  e  contra,   Pafch.  t 
and  3.  ?.  &  M.  D*  2  31.  pi.  yiw        It  feems,  that  the  giving  the  attorney  power  to  make  livery  is 
(ufficienc  See  Mu.  91.  pi.  226.  Trin.  10  £li2.  per  Dyer  and  Welch,  who  cited  it  88  the  £.  of 
Warwick's  cafe.  *  It  (hould  be  7 1 . 

[ii.  But  if  it  has  not  this  claufe,  it  feems  he  may  enter  and 
make  livery.  D.  2  and  3  Ma.  71.  Opinion.  P.  31  El.  6.  Rot. 
SX4.  between  Carter  and  Cleypole  adjudged,  and  this  afErmed  in 
writ  of  error.  H.  32  EL  Rot.  791.  Co.  Litt.  52  b.  D.  17  El. 

340.49] 

[  12.  if  a  charter  of  feoffment  be  made,  by  deed  indented,  be- 
tween A.  and  B.  with  letter  of  attorney  to  C.  to  make  livery ;  though 
d  be  not  any  party  *  to  the  deedj  yet  the  warrant  of  attorney  is  [  igo  1 
good,  and  the  eftate  (hall  pafs  by  this  livery.  B.  R.  be-         ^_  ^ 

twecn  Dicker  and  Moland,  Rot.  adjudged  per  Cur.  upon  fpe-  «  pi 

cial  vefdid,  in. which  the  opinion  of  Coke  is  denied,  contra  Co.  .     ,   *  ^ 
litt  52.  b.]  ^ 

[13.  One  attorney  cannot  make  letter  of  attorney  to  another^  to 
make  livery.     18  £.  4.  12.  b.  19  H.  8.  10.] 

[14.  If  the  letter  of  attorney  be  to  deliver  feifin  upon  condition^  and  p«rkX  i8t. 
he  deUvers  it  without  condition ;  this  is  not  good,  but  he  is  a  dif- 
feiior*     II  H.  4.  3.] 

[15*  An  attorney  rimffff/  make  hvcry  within  the  view  i  for  his 
wanam  b  intendible  ialaw.  of  an  a£lual  and  exprefs  livery*  and  not 

Vol..  XIIL  Ct  .        rf 


•  

X  go  StoSttunts 

of  a  liveiy  in  law.    Co.  Litt.  52.  P.  3  EL  B.  refelTcd  Tarfaain*t 

cafe] 

[16.  If  A.  be  djfeifeJ  if  Black  Are  and  IFhiU  Acre^  and  a 
warrant  of  attormy  is  made  to  enUr  into  hcth  and  make  livery,  and 
the  attorney  enters  into  Blaek  Acre  only^  and  makes  Xvttxf  fecwiium 
formam  charta\  there  the  livery  is  void,  becaufe  he  does  not  purfue 
his  warrant;  for  the  eftate  Of  the  difieiibr  in  White  Acre  cannot 
be  devefted  without  an  entry.    Co*  Litt.  52.] 

17.  If  a  man  makes  7,0  feveral  deeds  of  koSmtntrf  one  acre  of 
land)  fo  that  they  all  accord  infubfiance^  and  deKvers  Jiifin  upm  ellf 
it  is  good.  Held  in  Cam.  Scacc.  Br.  Feoffment  de  terre,  pL  it 
cites  7' H.  6.  44* 

18.  If  a  man  makes  letter  of  attorney  to  make  livery  to  W.trto 
S.  and  he  makes  livery  to  either  of  them,  it  is  good.  But  if  be  makes 
livery  to  bothy  it  is  void ;  for  it  is  contrary  to  his  warrant.  And 
hence  it  feems,  that  the  feoffment  is  good  by  the  livery,  by  the  Ut- 
ter of  attorney  without  deed  of  the  feoffiamt.  fir.  Feomneot  de 
terre,  pi.  83.  cites  11  H.  7.  13. 

Arg.sRoU.       19*  If  letter  of  attorney  to  receive  livery  on  a  feoffbaent  mfrecites 
Kep.  274I     the  feoffnunty  the  livery  is  void.    Cro.  £•  603*  Hill.  40  Eliz.  C.  B. 
Marriot  v.  Smith. 


(R*  2)     Who  may  be  Attorney  to  make  Livery. 


XConkiylcc.  I,  Few  perfons  are  difabled  to  be  private  attomies,  to  make 
covemmav  ^' very  of  feifin.  For  monks^  infantSyfeme  covertSy  perfons  attaintedy 
be  attoniies  excommunicatedy  villeinsy  aliensy  Sec,  may  be ;  and  a  feme  may  be 
to  make  li.  attorney  to  deliver  feifin  to  the  hufiandy  and  the  hufiand  to  the  vnfty 
peHfon'able  *"^  ^^  ^"  remainder  to  leffeefor  life.     Co.  Litt.  52. 

to  make  a  fedfFmentv  becaofe  the  feoffee  in  fuch  cafe  is  not  in  the  land,  hy  him  that  makes  ibe 
livery  of  feifin,  hut  is  in  the  land  by  the  fieoifor.  But  if  they  do  not  make  foch  livery  ot  {ci6o, 
according  to  their  warrant  of  attorney  :  then  in  fome  cafes  it  is  a  dilTeifin  unto  the  feoffor,  te 
Perk.  f.  187.— Br.  Feoffment  de  terre,  pi.  4S.  cites  i8  E.  4. 17.— Br.  Coverture,  Jkc«  pi-  55. 
cites  11  £.  4.  \l,         *Brt  Attorney, pL  5. Perk.  f.  199. 

• 

%.  If  a  manyfeized  of  land  in  the  right  of  bis  wiftj  Uafe  the  (ame 
land  for  lifcy  rejerving  rent^  and  makes  a  Utter  if  attorney  unto 
the  wtfcy  to  make  livery  of  feifin,  and  fin  makes  livery. of  ki£n  ac- 
cordingly, and  the  hufband  dies,  and  the  wife  accepts  die  rent^  yet 
ibe  (hall  have  cui  in  vita;  for  this  acceptance  cannot  make  the leife 
good,  infomuch  as  ihe  is  a  ftranger  unto  tfa^  lelTee ;  for  the  leftc 
took  nothing  by  the  wife,  notwithftanding  that  fhe  made  livery  of 
feifm  i  for  (Ee  made  that  but  as  fervant  unto  her  hulbaiuL    rak. 
f.  199.  cites  26  H.  8. 
^"c  ill!         3*  ^^  ^  '^^^'^^  ^^  attorney  be  made  to  lejee  to  make  livoy^aod  he 
Mo.'aSo..    niaJ^esit  accordingly  5  yet  this  does  not  determine  his  iiiwcftia 
the 4th re-    the  land;  for  what  ne  does,  is  as  officer  or  fervaiK  to  tfee  Idfcr* 
foiution  in   Mich.  31  and  32  Elix.  C.  B.  Lc.  192.  Petty  v.  Trevillion. 

name  of  Batiey  v.  Trevillioiu 

(S)  Feoffment 
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(S)  Feoffment  by  Attorney.     At  what  time  it  may 

be  made. 


warm 


[i.  TF  a  man  makes  a  deed  of  feofFment  with  letter  of  attomej  If  them 
*  to  J.  S.  to  deliver  feijtn  afier  his  deaths  the  attorney  can-  f**'®^?" 
not  deliver  feilin  during  his  life,  and  if  he  dies  he  is  a  difleifon  ^kelvtrT 
40  AiH  38.  Curia,  (yet  he  cannot  make  livery  *  after  his  death.)]     offeifin 

afUr  tb$ 
dtatb  ofaflroM^ct^  and  he  make  livery  of  ieifin  in  his  life  time,  this  is  a  <li(Iei(in  unto  the   feofibr* 
Perk.  f.  1S8.  cites  11  H.  4   3.  40.  Aff.  38.— ^^Br.  Feoffments,  pL  34.  S.  C— •Ibid-  S.  P* 
per  Brooke.  Agi'eed  to  be  law.  Holt's  Rep.  463, 464-*— -•  Co.  LitL  f.  66. 

[2.  If  a  man  makes  a  deed  of  leafefor  lives  rendering  rent  pay-  ^o-  875.  $• 
able  at  4  quarters  of  the  year  with  letter  of  attorney  to  J.  S.  to  grownJ.  * 
make  livery.     J.  S.  may  make  livery  after  3  oj^the  quarters  pa/l  well  161.  s.'c. 
enough ;  for  the  lejfor  in  the  mean  time  continuing  in  foJJ'ej[fion  has 
not  any  prejudice.     P.  10  J.  6.  adjudgefd  between  Walters,  and  the 
Dean  and  Chapter,  of  Norwich.] 

[3.  If  A.  be  diffiifed  of  land,  and  after  makes  a  charter  of  feoff-  Co.  Lite, 
ment  to  B.  with  letter  of  attorney  to  make  livery,  who  doth  it  ac-  48-  b.  fays, 
cordingly ;  this  is  a  good  feoffment,  though  he  was  out  ofpoffejfion  ^"  ttomer 
at  the  time  of  the  charter  made ;  for  the  autliority  given  by  the  {to  aatr  md 
letter  of  attorney,  was  executory,  and  nothing  paffed  by  delivery  of  '**f  P^JFiB*^ 
the  deed,  riU  livery  made.     Co.  Litt.  48.  b,]  m^^ 

ff^earuiitmformamchurtigJ-''—~Anil'Se'(.z  845.  |>l.  7.  takes  in  thofe  words,  but  without  quoting 
the  honk.  But  there  it  is  mifprinred  (diiTcifor  for  difTeifee)  but  he- quotes  37  EUz.Browk  y» 
TiKRY,  as  is  in  the'  marg.  of  Co.  Litt.— The  cafe  was,  land  was  leifed  for  the  Queen  on  aa 
.office  wrongfully  found,  and  the  heir,  after  ifTue  tried  and  judgment  given  againll  the  Queen, 
made  a  fcofiinent ;  hanging  this  iflfue,  and  before  the  wri:  of  amoveas  manum  executed,  the  at- 
torney made  livery  acconlmg  to  the  deed.  AdjuiU^d  that  the  livery  was  good ;  for  by  the 
jadgment  the  Queen's  band&  were  immcdiarely  amoved,  and  he  had  authority  to  execute  livery  on  i 
the  bnd.    Cro.  £.  523.  Mich.  38  and  39  Eliz.  C  B.  Brown  v.  Terry.  S.  C.  cited  1  BulL 

303.  Arg. 

4.  If  mayor  and  commonalty  generally^  without  naming  the  proper 
name  of  the  mayor ^  make  a  feoffment^  and  letter  of  attorney  to  make 
livery,  and  the  mayor  diesy  and  another  mayor  is  eleHedj  and  the  tfN 
torney  makes  livery^  this  is  good  enough,  per  Moor  Juftice.  Br. 
Corporations,  pi.  34.  cites  14  H.  8.  2.  29. 

5.  Leafe  for  21  years,  and  a  covenant  after  in  the  fame  deed,  Bendl.  85. 
that  after  the  expiring  of  the  faid  21  years,  the  faid  leffees  (hall  ?:^V^ 
enjoy  for  term  of  their  lives.     To  make  this  a  remainder  for  3  lives  j     °'^  JJ^ 
Ae  delivery  of  the  deed  and  the  livery  of  feijin  mujl  he  at  the  fame 

time ;  but  if  ieffor  Krft  delivers  the  deed,  and  the  attorney  delivers 
feifin  after,  the  livery  is  void ;    for  bv  this  livery  it  cannot  pals  as  a 

remainder.    2  Eliz.  C.  B.  And.  8.  Okeden  v,.  Sendy. Mo. 

14*  S.  C.  Helier  v*  Okeden. 

6.  Feoffment  on  condition  to  reAnfeof^  baron  and  feme  and  the 
heirs  of  their  bodies.  Feoffee  makes  gift  in  tail  accordingly,  and 
letter  of  attorney  to  make  livery ;  before  livery  executed  baron  dies  i 
yet  the  aaorney  may  make  livery  to  the  widow^  and  flic  (hall  take  in 

0^2  tail 


»9^  t  jreoffment^ 

tail  a<;cording  to  the  gift,  per  Pcriam  J.  Mich.  31  and  32  EIiz.  C 
B.  Mo.  280.  Batty  v.  Trcvillion. 

7.  The  demife  was  to  A.  for  life  ;  habend.  a  die  indenture  fnt* 
i/(ti^^>  the  jury  found  that  he  demifed  the  lothjune  44  Elix.by 
indenture  of  the  (arne  date;  it  is  a  demife  at  that  time,  and  the  li- 
very not  being  made  by  the  attorney  till  the  2*3  July  was  void,  per 
3  J.  And  per  Popham  Ch.  T.  if  the  deed  had  been  delivered  after 
the  day  ofthedaU^  and  then  livery  had  been  made  by  attorney,  it 
had  been  well  enough,  and  had  been  fo  adjudged.     Cro.  J.  153. 

Fafch.   5  Jac  B.  R.  Hennings  v.  Paucharden. Roll.  828.  pi. 

5*  6.  S.  C. 

^  8.  William  Lord  Dacres  the  father  made  a  ieoilTnent  in  fee  U 
his  two/onsy  upon  condition^  that  they  (hould  make  a  feoffment  over  to 
[  1 92  J   Thomas  Dacres  and  one  AUddletoti  with  a  letter  of  attorney ;  all  the 
deeds  were  ready  to  be  delivered  ;  but  before  the  father  had  deli- 
vered the  deed  to  bisfons^  they  had  delivered  their  aeed  of  feoffinent 
to  Thomas  Dacres  and  Middleton^  with  a  letter  of  attorney  to  B,  G,  to 
mate  livery ;  afterwards  the  &ther  delivered  his  deed,  and  then  li- 
very was  made  by  virtue  of  the  letter  of  attorney ;  adjudged  that 
the  livery  was  void  i  becaufe  the  fons,  at  die  time  they  made  the 
feoffment,  had  nothing  to  pafs.     Cited  by  Coke  Ch.  J.  2  Bulft. 
304.  Hill.  12  Jac.  in  the  cafe  of  Butler  v.  Finch,  as  Lmi  Dacres* 
cafe. 
Feoffment        g,  Leafe  for  life  to  commence  at  Mich,  and  leflfor  makes  livery 
J][2,^lll*     ^fi^f^  Mich,  it  is  good  liverv. — So  if  he  makes  letter  of  attorney  to 
stfur  mtb*    make  livery  after  Mich.— i6«/  if  he  makes  letter  of  attorney  to  make 
aod  u»at-    livery  generally^  and  the  attorney  makes  livery  after  Mich.    This 

mfttrMiek,  Tifcr's  cafe.— -And  if  Icffor  or  attorney  had  made  livery  bcfcre 
yet  it  was  Mich.  it  had  been  void.  Arg.  2  Roll.  R.  109.  cites  13  Jac.* 
^^     Butlcf  V.  Fulch. 

Popham  Cro.  E.  585.— The  tSftfnce  is,  where  the  livery  is'tnade  h  the  lejftr  in  f>^fon,9nd  where 
iy  kttfT  tfattcrmyt  being  in  the  fame  charter,  ginernlly  made  ;  but  if  the  letter  of  attorney  be  » 
mah  Ivvtry  mfttr  Mich,  then  in  both  cafes  it  is  gnoJ  enough  \  for  there  is  m  imtmUM^  thai  the  Bvtrj 
/htmU^ptrmi  futurity ^  but  that  livery  (hall  be  made,  when  it  (hould  operate,  and  theeft^te  IhooU 
be  good  prefcmly.  Cro.  f •  56  3 .  Hill .  1 7  Jac  B.  R.  Greenwood  v.  Tyler.— DaL  111.  Scileaaa 
V.  Warren.  •  %  Bulf.  30a.  S.  C. 

[  See  (U.  3)— (tffatt  (B)  ] 

(T)  Livery.     How  it  may  be  made. 

[  I*  T  F  Sverfe  parcels  of  land  are  contained  in  a  deed  of  feo8ment| 

anjl  the  feoffor  delivers  feiiin  of  one  parcel  according  to  the 

eleedy  though  he  doth  not  (ay  in  the  name  of  the  whole,  yet  all 

the  parcels  pais ',  becaufe  the  deed  contains  the  whole.     Co.  Litt 

48*  a-]  jg, 

Bnt  it  is  [2*  So  if  there  are  diverfe  ffofflus  named  in  a  deed,  and  frpr 

oiiicrwife,  mokes  Uvory  to  one  of  the  feofiecs  according  to  tie  deed^  without 
If  the  feof*  (ayins 


^ 


iFeoffment*  i9» 

faying  in  the  name  of  the  whole ;  yet  the  land  fliall  pais  to  all.  >"«"*  ^^^ 

f\,  71.  Trin.  28  H.  8.  Jopfon  v;  Uoderdon. 

fj.  If  A.  be  to  niake  a  feoffment  to  fi.  and  C.  without  tleedy  and  Tm.  %%  H. 
hi  makei  livery  to  B.  in  the  ab fence  ofC.  in  the  nenu  of  both^  this  is  ^J  ^■,*s*p^ 
void  as  to  C.  becaufe  a  man,  who  is  abfcnt>  cannot  take  a  frank-  jopfon  v. 
tenement  by  livery,  but  by  an  attorney,  lawfully  authorized  to  re-  Undtnlon, 
ccive  livery  by  deed.     Co.  Litt.  49.  b.] 
[4.  But  if  a  charter  of  feoffment  be  made  to  A,  and  B.  and  It"  f  -^-  n, 
•  very  is  made*  to  A.  in  the  abfence  of  B,  in  the  name  ofboth^  this  is  ♦Fol.  io« 
good;  becaufe  it  is  by  deed,     Co.  Litt.  49.  b.]  u— v-i.** 

5.  The  manner  to  deliver  feifin  of  land  by  force  of  a  feoffment 
is  to  remoroe  all  perfons  off  the  land,  and  one  being  upon  the  land  in 
the  prejence  of  all  the  perfons  that  are  there,  to  jhew  caufe  of  their 
coning^  and  if  the  feoffment  be  by  deed,  to  read  the  deed  in  Eng^ 
lijh,  and  tb.e  deed  being  read,  the  feoffor  to  enter  on  the  land  and 
take  a  clod  of  the  feme  land,  and  deliver  thefame^  together  with  the 

died,  unto  the  feoffee,  in  the  name  of  feijin  of  the  fame  land,  to  ^  ^^. 
have,  hold  and  enjoy,  according  unto  the  purport  of  the  lame  deed,  fcg^s  ^jjc. 
&c.    Perk.  C  200.  cites  39  Aff.  ♦12.  cited. 

6.  So  fhall  it  be  done,  if  livery  of  feifm  be  to  be  made  by  a 
ftranger,  by  force  of  a  warrant  of  attorney^  mutatis  mutandis,  he. 
Perk,  f  210. 

7.  If  there  are  four  feoffees^  and  one  makes  letter  of  attorney  to  Br.  Feoff- 
one  R.   to  take  livery  in  the  name  of  the  feoffee   and  the  co-  ™*JJ[  ***^ 
feoffees,  according  to  tne  deed,  and  to  do  all  other  things  for  him  67.  cites* 
and  his  feoffees,  which  ♦  he  might  have  done  if  he  was  perfonally  Nothing 
prefent,  and  the  feoffor  makes  livery  to  the  attorney  in  name  of  that  J^**q  "* 
feoffee,  and  the  other  co-feoffees  to  their  ufes  according  to  the  him,  who 
deed ;  this  is  good  to  all.     2  And.  196.  in  the  Court  of  Wards,  made  the 
Davy  and  Abbot.  ''^^^^:^ 

8.  Oi  water  in  a flanding  pcol^  livery  ought  to  be  with  a  dilh  ^^  '  « 
of  part  of  the  water ;  but  no  livery  can  be  <S  running  water.  Mich.  L  ^  93  J 
6  Jac.  B.  R.  4  Le.  238.  pi.  385.  Anon. 

9*  Feofitnent  to  corporation  and  another  perfon^  there  ought  to 
be  Jeveral  liveries^  in  refped  of  their  feveral  capacities  which  makes 
them  tenants  in  common.     Finch.  23.  b. 

10.  Livery  cannot  be  made  to  operate  infuturo.  Raym.  207.  Dal.  m.  16 
Mich,  22  Car.  2.  B,  R.  £»«.  Stiie. 

TTUin  V. 

Warren. ^-^Roll.  Rep.  4^3.  HiU.  %i  Jac.  B.  R.  in  the  Serjeant's  cafp. 

11.  A  feoffment  was  made  habendum  to  A.  and  B.  for  life^  re- 
wuinder  to  C  and  livery  was  made  to  all  three.  Reiolved  it  was 
good  to  two  for  their  lives  remainder  to  the  third.  2  Mod*  79. 
Pafch,  28  Car.  2.  C.  B.  Norris  v.  Trift, 


aa  (T.  a)  Liveijr. 
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(T.  2)  Livciy.     At  what  Time  to  be  made. 

I.  If  a  man  makes  a  leahfor  years  t$  A.  and  B.  nmainder  to  d 

for  life ;  in  this  cafe  the  lelTor  ovght  to  make  livery  to  A.  and  B.  ke- 

fore  their  entry  j  and  by  the  livery  to  A.  and  B.  C.  (hall  take  a  prc- 

fcnt  eftate  for  life  by  way  of  remainder,  by  force  of  the  livery  made 

•  LUt.C6o.  to  the  leflces  for  years.      And  with  this  agrees*  Littleton,  lib. 

primo,  fo.  12.  b.  5  Rep.  94.  b,  Trin.  39  Eliz.  in  Scacc.  agreed  in 

Barwick*s  cale. 

•^  leafe  for       2.  Livenr  made  after  the  day^  not  working  fuiurely^  is  good 

inenccT"  «no"gh.  HUL  15  Jac  B.  R.  Cro.  J.  458.    Smith  v.  Bole. 

Mich,  and  Icffor  makes  livery  afttr  Mich,  it  is  good  liver? ,  HiU.  17  |ac.  B.  R.  2  Roll.  R.  j66. 
Tiler's caie.--Bat  if  leflbr  had  made  Jivery  before  Mich,  it' had  hecn  void.  Arg.  1  Roll.  R.  10^. 

ates  13  Jac   •  Butler  v.  Finch Dal.  in.  16  Eliz.  StUeroan  ▼.  Warren. •  a  Bull.  30*. 

»•  C.-*— See  (S)  pi.  9.  and  the  notes  thereon. 

3.  Feoffment  habendum  a  die  datus ;  if  the  feifin  be  not  made  at 
the  laft  inftant  of  the  day,  it  is  not  good,  per  Roll.  Ch.  J.  Sti.  189. 
HilL  1649.  in  cafe  of  Watu  v.  Dix. 


(U)    Livery.     How  it  may  be  made.   Secundum 
formam  Chartae^  [as  to  the  Name  and  TAing.] 

fte  (XT.  %)    [i,  T  F  a  man  makes  a  charter  by  which  he  grants  the  land  in 

-■'  fee  and  delivers  feifin  for  life^  fecundum  formam  charta^  the  fee 
fliall  pafs;  for  this  fhall  be  taken  moft  ftrong  againft  the  feoffor; 
for  by  the  faid  words,  fecundum  formam  charts,  are  intended  ac- 
cording to  the  quantity  and  quality  of  the  effectual  ejlate  in  the  deed 
Co.  Litt.  48.] 

[2.  If  a  man  Zf^T/Jyer  y^tfrx  by  deed,  and  delivers  feifin  accord- 
ing to  the  form  and  efFe<^  of  the  deed  \  yet  he  has  but  an  eftate  for 
years,  and  the  livery  is  void,     Co.  Litt.  48.  b.] . 
5  Rep.  94.        [3.  If  A.  hy  deed  gives  land  to  B.  to  have  after  the  death  of  J.  to 
i'c^^E    *®'  and  his  hetrsj  this  is  void  j  becaufe  he  cannot  create  a  particular 
^54.  S.  c. '  eflate  in  himfelf,  and  if  livery  be  made  according  to  the  form  and 
efftSt  of  the  deed,  this  is  void ;  becaufe  it  refers  to  a  deed  which  is 
void inhw.  Mich.  33  and  34  Eliz.  B.  R.  adjudged  between  Hogg 
and  Crofs,  cited  Co.  Litt.  48.  b.] 
T  10  J,  ]        [4.  If  a  man  covenants  to  make  a  feoffment  of  the  value  of  5<* 
p.  281.  a.     tnarks  land  to  J.  S.  and  after,  makes  feoffment  ef  land  of  a  far 
pL  19.  greater  value  without  afftgning  where  the  50  marks  land  JbaUke* 

This  is  void,  for  the  uncertainty^  and  no  more  Oiall  pafs  than  the  |Jace^ 
where  die  livery  was  made,  P.  13  Ja.  B.  R.  per  Cur.  between 
Woodhoufe  and  Futter.] 

.  [5.  So  in  the  iamjB  cafe  the  feoffor  cannot  after  the  Every  Mffff^ 
50  inarki  efland^  to  noake  fo  much  to  pafs  by  the  faid  livery,  in  as 

X  much 


8.  C.  cited 
Hob.  171. 
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htucli  as  it  does  not  pafs  at  Arfk^  P,   13  Ja.  B.  IL  per  Cur.  be- 
tween Woodhoufe  and  Futter.] 

[6.  B»t  ocherwife  it  would  be,  if  he  had  ajjignid  where  the  50 
marb  land  ihould  be,  hi/on  tbi  livery  made,  P.  13  Ja.  B.  R. 
per  Cur.  between  Woodhoufe  and  Futter.] 

f  7.  S9  it  feems  it  would  be,  if  he  had  affigned  it  upon  the  livery 
mail  for  then  the  affignmcnt  is  unofiatu  with  the  livery,  contra 
P.  i3ja.B.R.] 

[8.  if  a  man  covenants  to  make  afeoffmgnt  of  aU  his  landy  whereof 
50  marks  value  Jball  be  to  fucb  a  utey  and  the  other  to  other  ufe^  ScCj 
and  after  makes  the  feoffment  of  all  accordingly,  without  ajfigning 
the  50  marks  value,  he  cannot  after  aifign  it.  r •  1 3  Ja.  B.  R.  be<- 
tween  Woodhoufe  and  Futter.] 

[9.  If  a  man  has  a  maveabU  ejiate  of  inheritance  in  13  acres  par* 
eel  of  a  manotf  they  will  pa&  by  name  of  the  manor*  Co.  Lite 
40*  b.] 

fio.  Ifamanhasa  moveable  ejiate  of  inheritance  in  13  qcres  Thisiirob* 
parcel  of  a  meadow  of  So  acresy  the  charter  o(  feoffment  ought  to  be  wider^ood, 
genera ffjf  ofi^  acres  lying  within  the  meadow  of  80  acres  generally  Jicrcsarein 
without  bounding,  or  defcribing  of  it  in  certainty  and  livery  may  grofs  and 
ieoftbe  13  acres  allotted  to  the  feoffor  fjur  a  year  fecundum  formam  "Jt  parcel 
chaitae;  and  this  is  good  livery  to  pals^e  content  of  13  acres  in  co?Litt!**^* 
what  place  foever  it  lies.    Co.  Litt  48.  b.]  4sJb. 

[11.  If  a  manor  he  feparated,  and  divided  between  two,  fo  that  the 
one  has  om  tatt  one  year^  and  the  other  part  the  next  year^  and  fo  the 
other,  and  fo  they  have  moveable  franktenements ;  ill  this  cafe,  li- 
very ought  to  be  made  in  the  manor.     Co.  Litt.  i.8.  b.] 

[K2.  But  where  two  marurs  are  feparated,  ancl  divided,  alternis 
vicibus\  there  the  charter  o( feoffment  ought  to  be  nmde  in  bothy  and 
Bvery  in  this  manor  whereof  he  is  feifed  in  any  one  year,  fecundum 
formam  charts,  artd  the  next  year  in  the  otherj  fecundum  formam   r   -*■  "i 
chartsc*;  for  there  are  two  diftindl  manors  and  feveral  eftates  in'  *  F0I.11. 
them.    Co.  Litt.  48.  b.]  ^'■v— ^ 

[[13]  12.  U  Jt.  feifed  of  100  acres  of  land  in  fee  enfeoffs  B.  of 
k8  of  die  faid  100  acres  verfus  aujlrumy  or  verfus  orientem,  and  «  ^^^^ 
makes  livery ;   this  is  good ;  for  this  is  certain  at  the  time  of  the  (houia  bo 
feoffment.    D.  11  El.  •  181.  19.  23  El.  37a.  10.]  »>i- 

[  [14J  6.  But  if  A.  feifed  of  100  acres  in  fee,  enfeoffs  B.  of  18   intWs  caf« 
cf  theiaid  100  acres  habendum  Jibi  ^  higredibus  fuis  adeleSlionim  ip-   ^^J^f^^ 
fius  B.  C^  betredum  fuorum  quandocunque  eis  placerety  and  makes  tig^mi,  an4 
livery  accordingly,  this  is  a  void  feoffment  for   the  uncertainty,  the  jpdg- 
whcrc  the  18  acres  ihall  be  among  the  100  acres ;  for  the  frank-  J^rSing^o 
tenement  of  the  18  acres  ought  to  pafs  abfque  ^liquo  temporls  in-  And.  u. 
tdrvallo,  from  the  feoffor  to  the  feoffee ;  for  a  livery  cannot  ope-  feems  tg  be 
nte  in  fiituro,    D.  1 1  El.  ♦  218.  17.  18. 19.  adjudged.]  ^r^;«jjd^ 

tbaeJbffiM  iy  the  htir ;  and  Anderfon  puts  a  qocre,  if  the  feoffee  iiiinfelf  might  have  made  elec. 
tioo,or  not,  and  the  livery  take  effe<5l  by  fuch  eledtipn  and  Hob.  174.  ciies  it  fo,  as  that  the  eleo 
tionofthefeoffcp  himfcif  makes  the  grant  good.  'S#c  And.  11.  and  j%,  Bullock's  Case, 
ottd  1  Rep.  36.  b.  f.— *And.  xx.  BuUock  v.  Bardet.^-<-— Mo.  8x.  S.C.— — Bendi.  X48.«»e  Th»i 
ttw&ld  b«  iSi. 

0^4  IS*  Peed 
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15.  Deed  of  feofiment  is  ^/^^  at  Mich  mxt^  and  /fv/r^  nuA 
now  fecundum  formam  charts.  The  freehold  is  in  the  feoflm  pzfi* 
kntXji'   Mo.  85.  86.  Pafch.  7  £liz.  in  cafe  of  Bullock  v.  Burdet 

16.  Where  the  deed  is  voidj  livery  fecundum  formam  cbartae  is 
void  alfo.  Co.  Litt.  48.  b. — Cra  E.  603.  Hill.  40  Eliz.  C,  B* 
Mariot  v.  Smith. 


30  E.  3. 

31'  b.  a 

Buls.  3ui.    Buticr  v.  Finchcr.— Roll.  R.  229.  S.  C . 


Roll.  R. 
2ft9.  S.  C. 


17.  A  leafe  for  life  is  made  %$  March^  habendum  a  die  iatm% 
with  letter  of  attorney  in  the  deed  to  make  livery  fecundum  fonnam 
charts,  the  attorney  makes  livery  the  26$h^  ^is  is  not  good.  2  Buls. 
302.  Hill.  12  Jac.  B.  R.     Butler  v,  Fincher, 

18.  Though  a  grant  of  land  to  A.  and  B.  habendum  ^m  fmieij  t9 
one^  and  the  other  to  the  other^  makes  a  tenancy  in  common ;  yet 
they  are  diftin<5l  conveyances,  though  it  be  really  one  deed|  ud 
livery  to  the  one^^  fecundum  formam  chartae,  will  not  avail  the  odier^ 
per  Holt  Ch.  J;  12  Mod,  Mich.  301.  i|  W.  3.  in  cafe  of  Fiiher 
T.  Wigg, 


(U.  2)  Secundum  formam  ChartaB.  Where  tho 
Deed  containes  more  or  lefs  than  Scifin  is  delivered 
of. 

4.  If  a  m^be  enfeoffed  by  deed  of  two  a^resy  to  hav^e  and  to  hold 
three  acresy  and  livery  of  feifm  Is  made  to  him,  acording  to  the  dee4i 
in  the  two  acres  5  the  third  aci  e,  of  which  there  was  no  fpecch  in 
the  premiffes  of  the  deed,  (ball  not  piifs  by  the  deed :  but  if  livery 
of  fcifin  be  made  in  this  acre^  then  it  fhall  pafs  by  the  livery  of  feifin, 
&c.     Perk.  S.  165. 

2.  If  livery  be  made  to  one  of  the  feoffees  according  to  the  deed,  it 
pafTes  the  land  to  all,  fo  of  th^  feifm  of  one  parcel ;  but  the  beft 
way  is  to  fay  in  the  name  of  the  whole,  or  of  all  the  feoStcs.  Co, 
Litt.  48.  a. 

Z'  If  a  man  makes  a  charter  infee^  and  makes  livery  for  life,  fe- 
cundum formam  chartse,  it  pafles  tne  whole  fee  fimple.     Co.  Lit^ 

and  alfo  ac-  t   • 

cording  to  the  deed  ;  becaiife  in  this  cafe  heia^  made  fecundniq  formam  chartx,  the  Ijrcry  has  a 
reference  to  the  deed.  But  if  feoffor  delivers  feifin  for  hfe  in  fuch  cafe»  and  nul  fecundum  ionnam 
cbarc«|  the  feoffee  Oiall  hold  but  for  life.    Co.  Litt.  222.  h. 

4.  If  a  deed  contains  no  condition^  but  livery  does,  die  land  pafles 


S.  p.  if  It 

be  for  life 
exprefslyy 


S.P.and/o 
vic$  vtrfa, , 

%%%.  a.  b.  5*  If  the  livery  be  larger  than  the  agreement^  fome  hold,  that  tho 

'eftate  (ball  be  according  tq  the  agreement.    Cq.  I^itt*  222.  b. 


not  by  the  deed,     Litt  S.  359. 


(U*  s)  li^^* 


Jfeoffment  19s 


(U.  3)    Livery.      Secundum    formam   Charta,  at 

'  V)hat  Time  it  mti^  be. 

I.  Leafe  for  lives  to  commence  a  die  datus  was  refolved  good  j  ^"f  where 
becaufe  livery  was  executed  after  the  day  of  the  date.     But  if  be-  Jjj^^  j^ 
fore,  it  (hould  not    Mo.  637.    Mellow  v.  May. — See  i  Roll.  30  July,  21 
«a8.  50.  S.  P.  f^«.  «nd 

the  Hvery 
«iU»3  J^/tsB.  fecundam  fomiArn  chart«e;  the  livery /« long  after  will  not  help  the  \c9fe,  which  was 
babend.  a  die  datus.    Cro.  E.  87^    Hill.  44  Eliz.  C.  B.    Mellows  v.  May .-..^0  if  the  attorney 
naket  livery  ibt  fumt  tLyf  fecundum  formAm  chartx,  it  is  %oid.     Cro.  Car.  ;8B.  Mich-  10  Car. 

B*  R«     Bull  V.  Wyatt. Bat  fuch  livery  myjl  U  made  the  next  dny  \\  it  he  to  be  made  recimdum 

formam  charts ;  for  that  is  forma  ch^rfx,  per  J>oderidge  J.  a  Buls.  306.  HilL  12  Jac.  in  ^e  qf 
Boiler  V.  Fiadier. 


(X)  Livery.     How  it  may  be,  w^ere  of  Parcel  in 

the  ISlame  of  the  Whole. 

[i.  J  F  a  man  makes  feoffment  of  land  in  diverfe  places  in  the  fame  Perk.  f. 

couTttjy  and  makes  livery  in  the  land  in  one  place  in  name  of  **^*  *^'^** 
«fl»  the  whole  fhall  pafs.     Perkins  S.  226.]  ^      9  ".7. 15. 

f2*  If  a  man  makes  a  deed  of  feoffment  of  land  in  two  count iesy  [  I96  1 
and  makes  livery  of  the  land  in  cm  county  in  the  name  of  the  whole  \  g^  zatm 
yet  tile  land  which  is  in  the  other  county  fhall  not  pafs  by  it.   22  H.  Cong.  pi« 
6. 10,  b.  Dodor  and  Student  100.  b.  Perkins  227.  Contra  26  Aft  35'5't«« 

[3.  If  divers  parcels  of  land  be  contained  in  a  deed  of  feoffment, 
and  ^t feoffor  delivers  feifm  of  one  parcel  according  to  the  deid^  though 
he  does  not  fay  in  the  name  of  the  whole^  yet  all  the  parcels  pafs,  be- 
Caufe  the  deed  contains  all.     Co.  Litt.  48.] 

4.  If  a  man  is  jeifed  of  two  acres^  the  one  in  fee  and  the  other  for 
fifcy  if  he  makes  feoffment  of  both  acres,  an  1  niakes  livery  in  the  acre 
^fie  in  nevne  ef  both  the  acres,  thisi  is  a  good  livery,  and  both  the 
acres  (hall  pafs.     Br.  Feoffment  de  terre,  pi.  42.  cites  9  H.  7.  25. 

5f  Bui  if  be  had  two  acres,  the  one  in  fee  ^  and  the  other  far  years^ 
juid  makes  li  verv  i(i  the  fee  acre  in  the  name  of  both ;  the  acre  for 
)€aTs  fi)aU  mtpafs.    Ibid. 

6«  If  a  man  oe  diffeifed  of  two  acres  of  land  in  one  cmnty^  and  he  *  Perk.f. 
fnkri  int$  §n4  of  the  acres,  claiming  the  faid  acre  0nfy^  and  mates  a  *33;  ^  P* 
^^  ^ feoffment  of  both  acres  unto  aftranger^  and  makes  livery  of  fei-  ^t,l^to 
fia  accorwig  to  the  deed  in  the  acre  into  which  be  entendy  it  is  (aid,  one  acre  of 
dut  both  acres  (hall  pafs  unto  the  feofice,  becaufe  thi^  claim  is  no-  '^^f[7^ . 
Ihing  to  the  purpofe  5  for  be  had  right  of  entry  before,  ipc.  and  both  ^^^^^ 
acm  are  in  one  county;  fo  as  his  entry  into  one  ace  fhall  be  en-  ^l'<r,and  the 
try  imo  both  acres,  notwithftanding  the  claim,  &c.agaiaft  which  lord  claim. 
iMiay  be  fiud,  that  tfce  acre,  into  which  the  feoffor  did  not  enter,  ^hlr  acre, 
|baU  not  paft  by  the  feoffment  s  for  wtmi  a  mai|  is-4ut  of  poffeffion  but  after.  * 

of 
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iTeoffhtent* 


Bendl.  T». 
pi.  io»  S. 
C.  P.  283. 
pL  30. 
rafch.  II 
£liz,  S.  P. 
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Ibid.  337. 1 
b.  pL  37* 
Tnn.  i^ 
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wards  in*  of  a*  thing  feverahky  he  is  at  liberty  to  continue  his  pofleffion  ia 
ftramrof  *^>  ^"  which  part  he  will,  and  ihall  not  be  compelled  to  re*continue 
both  acres,    his  pofleffion  unto  all  in  defpight  of  him*    rerk.  S.  232.  cites  f 

and  made      p.  q.  7,  25. 

Ihreryin 

the  acre^  which  he  entered  into>  fecandnro  formam  chartae ;  yet  the  acre  into  which  be  did  not 

CDter»fliould  not  pafs  by  the  feoffment.    Perk.,  f.  234.  So  where  one  has  titU  to  autr  into  two 

maresfvacoifiition  hroken,  &c«  or  for  an  alienation  in  mortmain,  Bcc  Mutatii  mutandis.  Ibid.  f.  235. 

■  f  It  feemt  it  ihould  be  Patch.  9  H.  7.  25. 

7.  Aifeijedof'^  acres^  by  feveral  feoffhuntSj  enfeoffki  B.  C  and  A 
of  the  fata  acreSy  viz.  each  of  them  ofo?u  acn  to  the  uje  of  A.  &c,  A. 
before  the  ftatute  of  27  H.  8.  by  a  deed  of  feoffment,  and  a  letter 
of  attorney  enfeoffed  J.  S.  of  the  faid  3  acres,  and  the  attorney  en- 
tered into  one  of  the  faid  acres,  and  delivered  feifm  to  J.  S.  in  the 
name  of  diat  and  the  2  other  acres ;  and  by  this  the  3  acres  pafled 
by  the  ftatute  of  i  R.  3.  as  was  adjudged  in  B.  R.  after  argument 
by  the  court.  But  how  it  pafled,  viz.  by  grant  or  feoffment  qusre, 
&c.  nota  the  ftatute.  Pafch.  25  H.  8.  And.  28.  pi.  66.  KeQet's 
cafe. 

8»  A  man  hath  twoleffees  for  years  byfeveral  kafes  of  lands  in  a 
tommonj  and  made  a  feoffment  of  all  his  land  within  the  fame  county, 
and  made  Uvery  upon  the  land;  one  of  the  termors  oufted  him  in  name 
of  all ;  nothing  of  the  other  leafe  pafles  by  the  feoffment,  inalmuch 
as  the  other  termor  hath  an  intereft,  and  remains  upon  the  land. 
But  it  is  otherwife  of  a  tenant  at  wiil',  for  there  both  lands  (haU 
^fs,  inafinuch  as  it  is  a  determination  of  his  will.  D.  1 8.  pi.  xc6, 
Trin.  28  H.  8.  Anon. 

9.  But  note  by  Knlghtley,  that  if  I  he  fei/ed  of  landy  and  another  is 
tenant  at  will  to  another  nian  oflandytowhich  i  have  a  right  to  enter  \ 
in  this  cafe  though  I  mslkz  feoffment  of  all ;  and  livery  of  feiftn  in  that 
fart  oftbhich  I  amfeifed  in  name  of  all  \  nothing  pafles  of  my  land, 
of  which  the  other  is  tenant  at  will  to  a  ftranger;  inafmuch  as  it  is 
no  determination  of  the  will  of  the  ftranger.  So  note  a  diverjity 
where  he  is  my  leflee  at  will,  ^nd  where  he  is  leflee  at  will  of  an* 
other.    D.  18.  b.  pi.  106.  Trin.  28  H.  8.     Anon, 

JO.  If  a  mzn  feijed  of  one  acre  of  land  in  pofj'effiony  and  ofanetbtr 
in  ufey  had  made  a  deed  oi  feoffment  of  bothy  and  Uvery  in  tie  acre  in 
fojjefftm*m  the  name  of  bothy  the  bnd  in  ufe  ftiould  not  pafs ;  contrary^ 
if  the  livery  was  in  the  land  in  ufcy  by  reafon  of  the  ftatute,  &c, 
Br.  FeoflTments  al.  ufes,  pi.  55.  cites  37  H.  8. 


Br.  Feoff* 

mentde 

terre^pl. 

27*  cites 
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(C)  PI- 


•Thii 
fhould  be 
ao  H.  6.  7* 

a. 


(y)    In  what  Cafes   Feoffment  may  be  without 

Deed.     Of  What  Thing. 

[i.  pEQIFMENT  may  be  of  an  advowfon  by  Uvery  tfibe 
^     door  yfthe  church  without  deed.     43  £.  3.  i.  b.] 
[2.  A  ieofment  may  be  with  attornment  if  a  mansTy  without 
deed,  and  the  fervices  will  pafs  by  letter  of  fittorn^y,     3  Kep^  29» 
Butler  and  Bacer-s  cafe,  *  20  H.  9.  7.] 

}•  Letter 
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3.  Letter  of  attorney  to  deliver  pofleffioii,'  if  tfaa'e  is  n9  iiti  tf 
ffffmeid^  is  void.      Per    Frowick  Ch.  J.     Kelw.  .5i,     Trin. 

4.  The  queftion  of  a  cafe  drawn  was,  whether  die  advewfon  in 
queftion  did  paTs  by  the  livery  made  in  the  view  of  the  churchy  with* 
out  deed  or  not,  (the  church  being  full  of  an  incumbent^)  and  re* 
folved  by  the  Lord  Ch«  J.  of  the  King's  Bench,  and  juftice  Man«* 
wood)  to  whom  the  fitme  was  referred,  that  the  advowfon  could  not 
pa6  by  that  livery.  Gary's  Rep.  74.  cites  18  and  19  £ltz*  Pan* 
nel  V.  Hodgfon,  alias  Hodibn. 

5.  The  father  enfeoffs  the  fin  to  the  ufe  of  the  father  himfelf^for  BtttdLsSS* 
term  of  his  Ufej  ana  after  his  deceafe,  then  to  the  ufe  of  the  (on  and  P^^ctw 
bis  heirs ;  and  after  the  father  and  fon,  (upon  communication  that  xLinftott' 
the  fadier  (hould  re-have  the  land  in  fee)  came  together  to  the  land  v.  Altoiw 
and  upon  the  land  bv  parol,  without  any  deed,  the  j^n  delivered feijin 

of  the  land  to  thefatper^  habendum  fibi  &  haeredibus  fuis,  &c.  it  this 
\>e  a  good  feoffment  or  not,  quaere  ?  it  being  found  by  fpecial  verdift 
in  ged.  firm.  And  by  the  opinion  of  the  court  it  is  a  good  fe* 
offment,  and  that  in  law  this  acceptance  of  livery  implies  two  ef- 
feds,  viz.  ftrjfj  afurrender^  and  after  a  feoffment  j  as  a  furrender  to 
the  grantee  of  a  reverfion  amounts  to  an  attornment  and  furrendei^ 
D.  358.  pi.  48.  Pafch.  19  Eliz.  Anon.-— Ibid.  Marg.  cites  it  at 
b  held  M«  28  Eliz.  in  Leonard's  cafe. 

6.  Livery  and  feoffment  without  deed,  byway  of  mortgage^  waft 
good.  Mo.  144.  Mich.  2S  and  26  Eliz.  I  vers  Keale's  cafe. 

7.  Livery  of  feifin  (contrary  to  the  opinion  of  Coke  Ch.  J.) 
may  be  received  without  deed,  as'  a  ftranger  may  take  livery  to  thi 

^^  rfj*  S.  and  after  J.  S.  agrees  to  it,  it  is  good.     2  Sid.  6l«  per 


i^ 


Ivn  Ch.  J.  Hill.  1657.  ^-  ^-  *"  ^^^  ^^  ^'^"^  ^^  Clerk. 

8.  29  Qsr.  2.  3.  Puts  an  end  to  all  feoffments,  &c.  without 
deed,  in  writing  and  figned  by  the  parties,  or  their  stents  authorized 
by  writing  fo  as  to  have  any  greater  effc&  than  as  elates  at  wilL 


(Z)     By  Letter  of  Attorney.     Revocation. 

What  Aa  (*)  or  Thing  fhall  be  Revocation.        rprfK-  - 

{i.  T  F  a  m^  makes  a  deed  of  feoffment  with  letter  of  attorney  5  Rep.  90b. 

•*  to  make  livery,  he  may  before  execution  of  the  livery  revoke 
it    34  H.  6.  14.  Per  Choke.] 

[2.  If  a  man  makes  charter  of  feoffment  with  letter  of  attorney  f  [loSI 
to  deliver  feifin  and  before  livery  made^  by  malady  he  becomes  pard^ 
htickey  fo  that  he  is  *  mute  at  die  time,  when  livery  is  made,  but  *  9^K* 
h  ^f^fig^h  whith  a  man  could  perceive,  he  agreed  to  the  delivery  ^'JJ^^J 
a  the  feifin  i  this  is  a  good  feofiment,  and  no  revocation  of  the  letter  pi.  26.  citoi 
«f  attorney.  25.  Aff.  4.  adjudged.]  s.  c— 

X*  irf  tf  0 

tear  of  attorney  to  make  liveiy  of  feifin  is  made  of  oerttia  land,  hf  %  man  of  unfoand  memory,  and 
the  ebartir  of  fei^fmont  of  the  fame  land  wasmcuk  hf^h  whtn  be  wu  f-  of  good  momory^  and  then  livirf 
iof  feiim  is  mait  hjf^m  ofiho  titkr  of  attorney ^  vtUbtua  ttbtr  ajjini  of  tit  feoffor^  and  thofoofor  £n^ 

Now 
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JteoSmtnt, 


K(Mr  hit  iar  may  enter  npoa  the  feoffee ;  but  the  feoffor  hirarelf  in  his  liie  cannot  eoter. .  Perk, 
xo.  II.  f. 23.  cites  17  Aff.  pL  17.  .Perk. f.  22. 

.  [3.  If  the  fioffir  dies  before  livery  made  by  the  attorney,  Ac  let- 
ter of  attorney  is  revoked  in  law,  becaufe  the  land  is  defcended  by 
his  death  to  his  heir.     Co.  Litt.  52.  b.] 

[  [3']  ^^  'f  ^e  feoffor  dies  before  liverv  be  made  by  the  attorney, 
fm^tmmmm^    tiic  Icttcr  of  dttomey  is  revoked  in  law,  becaufe  livery  cannot  be 
*  FoL  IS.    made  to  his  *  heir,  for  then  he  fhall  take  by  purchafe,  where  he 
was  named  by  way  of  limitation.     Co.  Litt.  52.  b.] 

[4.  If  a  corporation  aggr^gate^  as  mayor  and  commonalty,  dean 
and  chapter,  or  fuch  like,  make  a  charter  of  feofFment,  with  letter 
of  attorney  to  make  livery  and  before  livery  made^  the  mayor  ordian 
Mesy  yet  tne  letter  of  attorney  is  not  revoked  becaufe  die  corpora- 
tion never  dies.    Co.  Litt.  52.  b.] 

[5.  But  other  wife  it  is  of  zfole  corporation j  as  a  biihop,  parfoiii 
&;c.    Co.  Litt.  52.  b.] 

[6.  If  a  man  makes  a  deed  of  feofFment  of  land  in  two  viBs^ 
widi  letter  of  attorney  to  make  livery,  and  before  livery  nude  ij 
the  attorney^  the  feoffor  himfelf  makes  livery  of  the  land  in  one  wS^ 
this  is  a  countermand  of  the  letter  of  attorney,  fo  that  the  attorney 
cannot  make  livery  in  the  other  vill.  per  Tanfield,  H.  8  Ja.  in  die 
£xcheauer,  between  Smith  and  Jennynfon*] 

<{7.  If  a  man  makes  charter  of  feoffment  ofiwoacres^  wbererftbe 
one  is  in  Uafefor  fearsy  and  the  other  in  demefney  and  makes  letter  of 
attorney  to  make  livery,  and  after  the  feoffor  himfelf  makes  Bvery  « 
the  acre  in  demefnt  in  name  of  the  whoUy  though  the  other  acre, 
which  is  in  leafe,  cannot  pafs  by  it,  yet  the  letter  of  attorney  is  re-^ 
voked  for  this  acre;  for  it  appears,  that  fo  was  the  intent  of  the 
feofFor.     H.  8  Ja,  in  the  Exchequer,  per  Cur.] 

8.  Afne  pafled  between  the  grant  and  the  liveryy  is  no  eotaiier^ 
mand.  Ual,  iii.  i6£liz.  Stileman  v.  Warren. 
«  9.  Though  there  be  a  letter  of  attorney  to  deliver  feifm,  yet  if 
before  feiiin  delivered  by  virtue  thereof,  the  feoffor  j^iv/i  authoritj^ 
are  tenus  to  the  attorney  to  make  livery,  he  may  give  feifin  by  vir- 
tue of  the  authority  pre  tenus,  notwithlcanding  the  letter  of  attor^ 
ney ;  but  then,  fas  in  cafe  the  letter  of  attornev  was  in  any  wifede- 
feoive,)  the  attorney  mufl  fwear  he  did  it  by  virtue  of  the  authority 
ore  tenus ;  for  if  he  did  it  by  virtue  of  the  letter  of  attorney  the  other 
authority  will  not  avail  the  delivery.  Pafch.  24  Car.  B.  K.   AUcOi 

53*     Bamfield  v.  Brown. It  was  laid  he  could  not  delivcf  ^ 

by  virtue  of  both  authorities  1  quod  qustre.   Ibid^  ' 


(A.  a)  Who  may  make  Livery  by  Attorney. 

I.  T  F  an  infant  makes  livery  by  attorney,  it  is  void,  contra  if 
^  he  makes  livery  in  proper  perfbn ;  for  there  it  is  only  void- 
able.    Br.  Feoflhient  de  terre,  pi.  48.  cites  1 8  £•  4. 27. 

2.  Vid.  (Z)  pi.  2.  from  which  cafeLd.  Brooke  concludes,  that 
it  feems,  t^at  a  man  dumby  whp  has  reafon  to  perceive  by  figns,  may 

make 


ireotfment*  t  ^9^ 

make  fcofFmcnt.    Br.  FeofFment,  pi.  26.  [and  In  that  cafe  the  li« 
very  was  by  attorney,] 

3.  A  dijfeifee  may  make  a  feoffment.     But  when  he  makes  a  let-  ^^^P'^  ^ 
ter  of  attorney  to  one  to  make  livery,  where  he  himfelf  has  noe^tAe^  raSc«  a**"* 
\t  is  not  good ;  for  he  has  neither  jus  in  re,  nor  ad  rem.  per  Dode-  deed  of 
ridsfe  J.  2  Bulf.  305.  Hill.  12  Jac.  in  cafe  of  Butler  v.  Fincher.       feoffinenr^ 

tfit/tofttev,  tn  ciaer^  rmA  takt  f^ff'  ffkn^  fwJ  aftfr  19  mak*  Rv**y  ficun^  fttmtm  charts  \  this  is  a  food 
feoffment  albeit  he  *  wns  oat  of  poifeiHon,  at  the  time  of  the  charter  made  i  for  the  authority  gtyeo 
by  the  letter  of  aUorney  is  txtoatry^  and  nothitig  palTes  by  the  delivery  of  the  deed,  'till  livery  of 
lofin  be  mide.  And  in  ancient  lettei-s  of  attorney,  power  is  given  to  others  to  Cake  poflefikm  for 
the  feolibr.    Co.  Litt.  48.  b.  (d).  f^  1  Ool 

4*  Tenant  for  life  with  pnver  to  make  leafes  cannot  make  livery  9  R^-  77* 
by  his  attorney ;  to  where  executors  Ya^wQ  power  to  fell '^  but  where- J^^J?^* 
they  have  intereft  they  may.  Arg.  2  Roll.  R.  393.  cites  9  Rep. 
Combes's  cafe. 

5.  Cifty  fue  ufe^  having  power  to  make  feoffment,  may  make  li-  Br.  Feotf. 
very  by  attorney.    Arg.  2  Roll.  R.  394.  cites  9  H.  7.  20.  ^^  ^ 

dies  S.  C.  and  thai  it  was  held  by  all  tlw  juftices»  chat  cefty  que  ufe  might  make  livery  by  himfdf^ 
but  ooi  by  actoraey,  for  that  the  flwUate  is  taken  ftricUy.   But  Brooke  nukes  a  quare^  for  be  ixjs^  ' 
k  is  lield  ocherwiif  at  this  day. 


(B.  a)    What  pafles  by  the  Livery,  by  Relation. 

!•  A  S  S I S  E  by  R.  F.  where  it  was  found  that  M.  leafed  the 
^^  tenements  to  the  plaint ijf  for  11  years ^  and  in  furety  of  it, 
made  a  charter  upon  condition,  that  if  he  was  diftmbedofhts  term^ 
that  heJboM  have  the  tenements  in  fee  -,  which  charter  was  delivered 
to  C.  to  keep  and  to  deliver  according  to  the  condition^  and  delivered 
ftifinupon  this  charter^  and  that  M,fold  within  the  terntj  and  for  the 
difturbance,  F.  delivered  the  charter  to  the  plaintiff^  and  Jivery  of 
feifin  was  upon  the  one  charter  and  the  other,  viz.  upon  the  (ale 
aUb^  as  it  fecme,  by  which  it  was  awarded,  that  the  plaintiff  recover; 
the  reafon  feems  to  be,  inafmuch  as  the  feijin  was  delivered  upon  the 
charter  tc  the  termor -%  for  otherwife  the  condition  had  come  too  late, 
as  appears  in  the  cafe  of  Plesington,  6  R.  2.  tit.  Quid  juris  clamat 
in  Fitzh.  20.    Br.  Conditions,  pi.  lOi.  cites  10  AiT.  15. 

2.  A.  makes  zfeofftnent  to  B.ofi']  acres  to  be  taken  at  the  elec*  l>.*8o.pL 
tionofB.  or  his  heirs^  out  of  lOOO  acres  as  they  pleafe.     By  the  Ji^^gJ^* 
death  of  B.  the  eleiSlion  determines,     ^uare  if  B.  might  have  made  s.C.  BendU 
clfidion  ?  for  if  he  might,  then  the  feventeen  acres  pais  by  the  livery,  14S.  2  Rep. 
whiA  it  feems  they  cannot;  for  it  was  not  then  known,  which  ^^^* 
vere  the  acres ;  but  the  livery,  being  the  a6l  of  the  feoffor,  fhall 
have  its  efFed  and  operation  by  the  ele(^ion  of  the  feoiFee,  or 
clfe  it  is  good  for  nothing.    Pafch.  7  £liz.  And.  11.    Bullock  v% 
Burdot. 

3«  If  infant  make  a  feoffinent,  or  leafe  for  life,  to  commence  in 
fiituro^  and  at  full  age  makes  livery ;  this  is  a  good  feoffment.  Arg. 
2  Roll.  R.  109,  feems  admitted;  but  the  reporter  makes  a  quarg 
of  feme  covert;  for  her  deed  is  void.  Trin.  17  Jac.  B.  R. 

(C.  a)    Who 
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(C  a).    Who  may  take  by  the  Lirciy. 

X.  iF  7;  S.  bi  enfecJJiJ  to  have  and  to  bold  U  J.  S.  mdT.  K. 
^  and  liveryor  feifin  is  made  unto  J,  8.  according  to  die  deed, 
it  is  void  unto  T.  K.  Per]c«  f.  164* 

2.  But  if  livery  of  feifin  had  been  made  unto  7^  JT.  according  to 
idle  deed ;  then  he  takes  by  the  livery  of  feifin,  and  not  by  the  deed. 
Perk.  (.  164. 

*  3»  Sfime  may  maki  Uvery  o/fiifitty  and  take  by  the  fame  livery ;  but 
dien  they  do  not  make  livery  m  their  own  ri^ts  or  otherwife  they, 
do  net  take  by  the  livery  of  feifin  in  their  own  rigbt^  unlefs  in  fpecial 
cafes,  &c.  Perk.  f.  198. 

4.  Therefore  if  land  be  leafed  Jit  life  unto  y»  8,  the  remainder 
Br.  Attor-''  ^^^^  ^*  ^*  in  fee.  And  a  letter  ef  attorney  is  made  unto  T,K*  to 
tujffH.^    make  livery  of  feifin  unto  the  leillee  accordingly;  in  this  cafe  he 

takes  by  the  fame  livery  of  feifin,  which  he  himfelf  made^  but  not 
of  his  own  grant ;  for  he  made  the  fiune  asfervant  to  die  gnuifeor. 
Pert  f.  198. 

5.  If  a  man  enfeoffs  two.hy  deed,  and  makes  a  letter  of  attorney 
unto  one  of  them  to  makelivery  of  feifin,  and  he  makes  livery  of 
feifin  according  to  the  deed  to  his  companion ,  he  himfelf,  vriio 
makes  the  livery  of  feifin,  fliall  take  by  the  fame  livery  of  feiiin, 
becaufe  be  fhall  be  in  by  thefeoffir^  and  not  by  himfelf,  &c.  Perk. 
£199. 

6.  If  a  man  makes  a  deed  of  feoffment  of  his  own  land  unto 
hinfelfand  unto  a  fir  anger ^  and  makes  livery  of  feifin  unto  tbefhramger 
according  to  the  deedy  all  fhall  pafs  unto  the  ftranger  and  nodiing  to 
kimfelf ;  for  that  he  cannot  give  unto  himfelf,  as  this  cafe  is,  &c. 
Perk«  f.  203. 

7.  If  a  feoiFment  be  made  to  a  monk  profeffedy  and  to  ajlrangerj 
by  deed,  and  livery  of  feifin  is  made  to  the  granger  according  to  the 
deed,  all  pafleth  to  the  ftran|;er.  But  if  livery  and  feifin  be  made  to 
the  monk  according  to  die  deed,  and  not  to  die  ftranger,  nodiing 
Ikall  pais  thereby.    Perk.  f.  204. 

8.  Unto  divers  refpe£b  a  man  may  take  by  Every  of  feifin,  which 
he  made  his  own  right  i  but  then  hcjball  not  take  in  his  own  right j 
Unlefi  in  fpecial  cafes.    Perk.  f.  205. 

9.  Jnd  therefore  if  dean  and  chapter  are,  and  one  of  the  chapter  is 
pie  fn%ed  in  fee  in  his  own  right  of  lands,  and  thereof  by  deed 

enfeoffs  the  dean  and  chaptery  and  makes  livery  of  feifin  accorduig  to 
the  deed ;  in  this  cafe  the  feoffor  giveth  and  takedi  by  the  fimc 
gift  in  divers  r^>e£ts.    Perk.  f.  205.  cites  22  H.  6.  43, 

10.  And  fo  mall  it  be  j^  mayor  and  commonalty ;  if  one  of  die 
Goqunonalty  be  feifed  of  land  in  bis  own  rights  and  thereof  enfeoffs 
the  mayor  and  commonalty.    Perk.  f.  205. 

XI.  Such  petfons  as  are  in  foffeffion  of  land  for  years  or  ^Oy  &c» 
eanmt  take  livery  of  feifin  of  the  (ame  bnd.    Perk.  C  205. 

12.  la 
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12.  la  feoffinent  to.  the  dean  and  chapter  they  canMt  taii  hit  hy 
kttif  ^attffriuy  under  ftaL  per  Brook  juftice,  Br.  CorporationSy  pU 
34*  cites  14  H.  8.  2,  29. 

13.  A.  lord  of  the  manor  of  D*  by  indenture  between  him  of  die 
one  part^  and  J.  S.  his  copyhold  tenant  infee^  and  R.  S.  fon  and  heir 
apparent  of  J.  S.  of  the  other  part,  in  confideration  of  lool.  paid 
by  J.  S.  enfeoffed,  releafed  and  confirmed,  &c.  to  J.  S.  die  (aid  land 
habend'  to  J.  S.  and  R.  S.  and  their  heirs,  and  covenanted  that  all 
aflurances  ihould  be  to  the  ufe  of  J.  S.  and  R.  S.  and  livery  was 
made'  fecundum  formam  charts  -,  refolved,  that  J.  S.  only  took,  by 
the  livery,  and  R.  S*  took  nothing  thereby ;  but  R.  o.  took,  by 
the  limitation  of  the  ufe  in.  the  habendum,  as  jointenant  with  J*  S. 
and  by  the  ftatute  of  ufes  of  27  H.  8.  was  jointly  feized  of  the  in- 
tcrefl,  and  pofleffion  widi  J.  S.  Ley.  13.  l>in,  7  Jac.  Sammes's 
cafe. 


(D.  a)     What  Thing,  or  Eftatc  (hall  be  faid  to 

pa/s  by  the  Livery, 

I.  T  F  a  nuui  makes  feoffment  of  his  manor,  in  which  he  hath  a 
'■'  warren,  the  warren  Jhall  not  pafs.     Br.  Feoffment  de  terre, 
pt.81. 

2.  If  a  man  makes  a  deed  of  feoffment  of  his  own  land  t§  htmfelf 
and  unta  afiranger^  and  make$  hvery  of  fcifin  unto  the  ftranger  ac^ 
cording  to  the  deed^  all  ihall  pais  unto  the  ilranger,  and  nothing  unto 
Umfelf,  as  this  cafe  is,  &c.    Perk.  f.  203. 

3.  If  two  jointenants  are  in  fee,  and  one  of  them  enfeoffs  aflrangtr 
rfthe  whole  againft  the  will  of  his  companion  being  upon  die  land ; 
bv  this  feoffment  nothing,  but  the  moiety^  pafTeth.  Caufa  patet* 
Perk,  f.  220. 

4.  By  livery  of  feifm  in  one  county,  the  lands  and  tenements  in  r  ^qt  1 
another  will  not  pafs ;  yet  \{  the /cite  of  the  manor  of  D.  be  in  the  **    ,        ^ 
county  of  Effix^  and  parcel  of  the  fame  manor  doth  extend  into  the  Sj-J^b© 
county  of  Middlefex^  and  ^feoffment  be  made  of  the  manor  of  D.  and  nude  ofth^ 
livery  of  fcilin  is  made  ofthejcite  of  the  manor,  which  lies  in  the  «w«»w  0^ 
county  of  .^^at;  by  this  livery  of  feifm,  the  parcel  of  the  manor,  D^Slwiuitik 
which  lies  in  Middlefex  fhall  pais,  becaqfe  it  is  parcel  of  the  thing,  manor  «v- 
viz.  the  manor,  of  which  the  feoffment  was  made,  the  which  manor  ^*^  '^ 

is  but  as  one  thing  tofuch  purpofe,  &c.  Perk.  f.  227.  s^*^ 

6vay  of  feiiin  h  maJt  accordingly  in  Dale ;  by  ihis  feoffment  nothing  paffes  but  that  which  is  ia 
Dale ;  becaufe  the  feoffment  is  not  of  more>  but  of  that  which  is  in  Dale,  and  the  lircry  of  ietfin 
ii  made  in  D^Ic*  and  doc  eifewbere,  iu.  Perlc.  f.  aaS.  cites  T.  9  £.  4. 17. 

5.  A.  feized  of  a  houfe  for  life  made  a  feoffment  of  it,  and  letter 
of  attorney  to  deliver  feifin  fecundum  formam  chartae;  before  livery 
teaoMifor  life  purcbafed  the  fee^  and  after  livery  was  made.  Per 
Cur.  all  paues.-— — 6ut  if  the  feoffment  had  been  of  all  his  lands  in 
D.  and  die  letter  of  attorney  accordingly ;— and  before  livery  the 
feoffor  had  many  lands  there.-— If  he  puichafed  one  acre  after ;— • 

the 
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the  Iiverv  (hould  not  extend  to  that  acre,  becsiufe  the  autfaoriCf  mi 
iatisfied  oy  the  other  acre.  3  Le.  73*  pL>ii2.  Hill.  20  Eliz.  C.  B. 
Anon. 

6*  Feoffment  was  of  a  mentor j  to  which  an  advowfen  was  afm 
fifutant^  and  livery  was  made ;  though  the  tenants  did  not  attorn^  jet 
the  advowfon  pafied  as  appendant  to  the  deme&es.  D.  70.  b.  pi. 
41.  Marg«  fays  that  it  was  fo  ruled  32  £liz.  in  C.  B.  in  Hanoling- 
ton's  cafe,  and  fays  that  it  was  alfo  agreed  30  £liz.  in  die  fame  couit 
Ibid.  ' 

7  Dodcridge  J.  cited  a  cafe,  where  it  is  held,  diat  if  one  make 
two  fiveral  deedsy  one  purporting  an  eflate  in  fee^  and  the  other  at 
eftate  tail^  and  thofe  are  made  to  one  and  the  fame  perfon,  and  be 
brings  both  in  his  hands  upon  the  land,  and  makes  delivery  efheA 
deeds  with  the  land\  by  this  both  deeds  (hall  take  elFe&y  and  by 
them  eftate  tail,  and  alfo  eftate  in  fee  fimple  pafles.  Pafcb«  16  Jac» 
B.  R*  2  Roll.  R.  23.  in  cafe  of  Thurman  v.  Cooper. 


(D.  a.  2)  What  Eftate  fhall  be  faid  to  pafs  by 
the  Livery ;  without  the  Words,  Heirs,  or  Suc- 
cefTors*. 

I»  T  F  lands  be  given  to  a  mayor  and  commonalty  for  their  Bvesj  by 

^  intendment  they  have  an  eftate  not  determinable.  So  if  a  feoiN* 

ment  be  made  of  lands  unto  a  dean  and  chapter  without  ipeech  of 

their  fuccefiors.  Perk.  f.  240.  cites  T.  22  £.  4.  38. 

^irfifland         2.  \i  my  feoffee  in  fee  of  an  acre  of  land  re-infeoffs  me  «f  the  fame 

unto  me       ^^^^  ^  ^^'^  reciting  m  the  (ame  deed,  that  I  have  enfeaffid  him  of 

by  deed  to     ^n  acre  of  land,  to  have  and  to  hold  to  him  and  bis  heirs;  and  faith 

have  and  M    farther  in  the  (ame  deed,  that  as  fully  as  I  have  given  the  lands  unto 

^''without  *'^'  *'  ^'*  ^'^^  ^"^  '^^^  ^^^^  again^  and  delivers  to  me  the  deed  as 

fpeaking'of  bis  deed,  and  feifin  of  the  land  according  to  the  deed ;  in  this  ode 

icy  heirs,  it  feems,  that  I  have  an  eftate  of  inheritance  in  this  land,  notwidi- 

of  fci'fin'he  ^^'^'"g  ^^  *^  ^^  ^^^  given  unto  me  and  my  heirs,  becaufe  that  my 

made  onto  eftate  dotfa  rely  upon  an  eftate  of  inheritance,  recited  widiia  die 

me  accord-  fame  deed,  tamen  quaere.    Perk.  f.  241.  cites  T.  11  H.  4.  84.& 

ing  to  the       29  Aff.  p,  12. 

purport  of     •'^  "^ 

the  deed  ;  by  this'  feoffment  I  have  an  ttiait  but  for  the  term  of  my  life,  &c.  Petk*  f.  243.  Ota 

T.  10  H.  6. 46. 


[  202  ]  (D.  a.  3)    Pafles  ;  what,  by  the  Feoffment  or  Li- 
very. 

I.    A    man  feifed  of  a  manor  with  advou^n  appendanty  made  a 
^^  feofiment  de  tertia  parte  manerii.     The  aovowfon  does  not 
pafs,  nor  any  part  of  it.     Br.  Incidents,  pi.  30.  cites  6  £.  3.  Fitzfa. 
tit.  Quare  Imp.  40.  per  Parne. 

(E.  a)   Pleadinji* 
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(E.  a)    Pleadings. 

1*  T  N  affife,  where  the  deed  of  feofFment  is  pleaded  in  bar^  nient 
'■'  comprije  is  no  plea^  but  Jhall  Jay  that  riens  pajfa^  &c.  Stouf, 
where  a  thing  of  record,  as  fine,  ac.  is  pleaded,  there  nient  com- 
prife  is  no  plea,  but  in  cafe  of  a  feofFment,  he  (hall  fay  that  riens 
paila,  jieverthelcfs,  after  Perfey  affented  to  the  Averment,  quaere. 
Br.  Comprife,  &c.  pi.  12.  cites  29  AfT.  56. 

%•    Formedon  in  reverter.^  the  tenant  faid,  that  the  donor  enfeoffed  s.  P.  pet 
the  donees  in  fre^  &c.  judgment  fi  aftio ;  and  this  is  no  plea,  per  Cur.  Br. 
Cur%  if  he  does  not  traverfe  the  gift  intaiL     By  which  he  faid,  that  ^'jl^'f  ^^ifcJ 
after  the  gift,  the  donor  enfeoffed  the  donees  in  fee;  and  no  plea,  s.c!and 
per  Cur%  viiXhoMt  faying^  that  after  the  gift  the  donor  wasfeifed  in  a?  H.  8.4. 
figy  and  enfeoffed  the  donees  in  fee  i  wherefore  he  (aid  accordingly,  and 
the  dennandant  imparled,  and  yet  this  is  in  effed):  only  in  connrma- 
tion.     Br.  Barre,  pi.  4.  cites  2  H.6.  15. 

3.  In  ward^  the  defendant  pleaded  a  feoffment  by  which  the 
tenant  ancejlor  of  the  heir  enfeoffed  N".  P.  in  fee ^  whofe  ejiate  he  hath  ; 
and  per  tot  Cur'  this  is  no  plea  without  a  traverfe^  that  he  did  not 
die  his  tenant^  or  that  he  did  not  die  feifed\  neverthelefs  as  it  feems, 
he  fhall  traverfe,  that  he  did  not  die  in  his  homage.  Br.  Barre, 
pi.  37.  cites  4  H.  6.  29. 

4.  And  in  efcheat  becaufe  his  tenant  died  feifed  without  an  heir, 
it  is  no  plea,  that  the  tenant  enfeoffed  N,  whofe  ejiate  he  hath^  with- 
out a  traverfe  that  be  did  not  die  feifed^  per  Martin,  which  the  Court 
agreed*  And  fo  fee,  that  where  the  plea  is  contrary  to  the  fuppofal 
of  the  writ,  it  is  no  plea  without  traverfing  the  point  of  the  writ. 
Quod  nota.  Br.  Barre,  pi.  37.  cites  4  H.  6.  29. 

5.  And  in  tf^,  the  tenant  pleaded  a  deed  of  feoffment  by  the  plain-- 
tiffT^  y.  N.  whofe  ejiate  he  hath ;  it  is  a  good  plea ;  and  yet  if  he 
pleads  the  feoffment  of  the  plaintiff  to  him^  this  is  no  plea,  per  Pafton, 
which  Martin  agreed;  and  fo  fee  there  a  difference  is  taken  be-  .' 

tween  a  feoffment  pleaded  by  que  ejiate^- and  a  feoffment  made  im-^ 
mediatefy  to  him  who  pleads  ity  note  the  diverfity.  Br.  Barre,  pi.  37. 
cites  4  H.  6.  29. 

6.  In  praecipe  quod  reddat,  if  the  defendant  pleads  feoffment  of  the 
father  of  the  demandant ^  whofe  heir  he  is  jimply  and  without  any  con^ 
dition^  It  was  held  by  Babb.  and  Pafton,  that  thefe  words  (without 
condition)  are  void,  and  the  effect  of  the  plea  is  no  more,  but  the 
feoffment;  and  the  demandant  Jhall,  alledge  the  condition  of  his  part 
f  confefs  and  avoid  it,  and  then  the  tenant  by  rejoinder  Jhall  anfwer  ta 
the  condition,     Br.  Pleadings,  pi.  8.  cites  9  H.  6.  59. 

7.  In  trefpafs,  the  defendant  faid,  that  it  was  his  franktenement^ 
&c  the  plaintiff faidj  that  before  the  defendant  had  any  things  jf,  was 
feifed  infee^  and  enfeoffed  B.  who  enfeoffed  C.  who  enfeoffed  F.  who 

gnfeoffed  the  plaintiff  znd  the  defendant  entered,  upon  whom  the 

plaintiff  re-entered  and  brought  the  action ;  and  was  Compelled  by 

the  Court  to  omit  all  the  feoffnentSy  except  the  feoffinent  of  F.  to  him  •^ 

Vol.  XIIL  R  for 
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'   for  this  is  fufficient,  and  he  may  give  the  ether  in  evidence.    Bn 

Pleadings,  pi.  23.  cites  19  H.  6.  30. 

r  201  1       ^*  Where  a  man  pleads  feofraient,  the  other  may  £iy,  Aat  it 

Plcadinira   ^^  ^P^'^  condition^  without  traverfei  for  it  may  be*  intended  one 

feoffment     ^ukI  the  fame  feofiment    Br.  Traverfe  peri  &c.-4^L  38a.  citis 

in  fee  upon   32  H.  6.  4, 

condition 

without  dtedtmi  rtentry  is  good,  if  the  Other  party  emjt^ti  the  mSiofi»     5  Rep.  40.  K  in  Do&MBlft 

Casi.  cites  7  H.  6.  7.  b. 

9*  Entry  in-  the  quibus,  the  tenant  faid^  that  y.  S.  xvasJeUeiiM 
ftiy  to  whom  y.  Z>.  rekafed  bj  his  deed  all  his  rtghtj  &c«  and  J.  S. 
enfeoffed  H,  in  fee^  whofe  eftate  the  tenant  basy  and  gave  colour. 
Bdhng  prayed  to  be  difcharged  of  the  releafe,  and  that  it  be  not 
entred;  for  poffeffieny  nor  right  is  ailedged  in%  £>•  who  releakdy  and 
yet  it  was  an  entry  i  for  it  may  be  that  J.  I;*  was  feifed  in  ree,  and 
releafed,  and  then  this  made  title  to  the  tenant;  and  per  Priibt 
the  releafe  may  make  iillxe*  Br*  Pleadings,  pi.  54.  cites  3S 
H.  6.  s. 

10.  If  feoffment  be  Tnade  by  livery  hj  letter  of  attorney^  it  (haB  he 
fkaded  generally  i  and  he  {hall  not  lay,  that  the  livery  was  by  at- 
torney.    Br.  Licences,  pi.  ii.  cites  10  £•  4. 4. 

S^  P.  Br.  II.  In  trefpafs,  it  is  no  plea  in  avoidance  of  4^  feoffment  to  kjj 

^"^Xl^  that  the  feoffor  bad  nothing  in  the  land  at  the  time  of  t£e  feofiment; 

5«.^cic^     for  itpajfesby  livery ;  therefore  hefl>aUfay  that  ne  enfeeffa  pas*    Br. 

18  E.4. 25.  Feoiraient  de  terre,  pi.  46.  cites  10  £•  4.  8; 

s  good  avoidance  of  a  fcafsfor  yean  to  fay,  that  the  leffor  had  nothing  in  the  land  at  tiie  tine  of  the 
demife;  fir  tbert  is  m  /itp«ry,    Br.  Feoffment  de  terre,  pi.  46.  cites  10  E.  4.  8. 

The  reoffise       l^.    Feofiment  By  A.  B.  and  C.  to  y.  S.  and  y.  S.  pleads  Aat 

Btod^  J5.  and  C  were  feifed  and  enfeoffed  him^  ice,  [Itfeems  to  be  intended 

feoffment  that  A.  was  deadu]    If  this  foofRnent  be  traverfed,  it  fludl  be  found 

from  the  sigainft  hinu    For  the  feoflfment  is  one  joint  a&  hy  aU  three.  *  14  £• 

^^:^;  4-  >•  b.  pi.  the  laft,  per  Litdcton. 

becaofe  each  of  them  gave  bnt  his  part.  Co.  Lit.  186.  a.«— S.  P.  per  Holt  Ch.  J.  Williams*!  Bqs 
17.  cites  S.  C— *  Br.  Fec^fment  de  terrei  pi.  65.  cites  S.  C  ■  Br.  JomtenantSy  pL  64.  cita 
S.  C.  '    Br.  Pleadings,  pL  10;.  cites.  S.  C. 

&.  a  cited  13*  ^^^  ^f  y*  ^'  ^f^^*  afeMnentjo  A.  B.  and  C  and  B.  and  C 
Cro.c.  diei  fo  that  A.  has  the  whole  by  furvivorfhip,  in  fuch  cafe  A.  tasj 
i^cJ*^""    plead  the  feofihi^nt  to  himfeif  only.     I  £.  4.  i,  b.  per  LitdetMi. 

B.  B*  in  cafe  of  Man  v.  the  Bifhop  of  BriftoU  Br.  Feoffment  de  terre,  pL  65.  cites  S.C. 

■  Br.  Jointenants^pl.  64.  cites  S.  C.        1       Br.  Picadiogs*  pi.  105.  cites  S.  C 

14.  If  a  man  be  bonndJi0  mate  a  fenffment  ef  the  manor  ef  D. 
nsA  pleads^  tba^bemade  a  feoffment^  htjball  Jhew  where  4hemaner 
is\  for  it/:annot  be  done,  out  upon  the  land*  Br.  Pleadit^gs,  pL 
31.  cites  15  £•  4*  14. 

15.  There  is  a  diverfu  between  the  pleading  of  v#£/ feoflfmestSi 
or  fuch  as  are  voidable  my ;  as  a  feoffment  by  one  johstenanS  tt  bis 
eompanion^arbyfemeeovertj  or  monk  is  void^  and  the  party  may  yGrjr 
n££nfuffatas ;  but  otherwife  of  a  feoffment  by  infant,  or  one  in 

'"  n.    18  £•  4.  29.  a.  per  Littleton. 
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16.  In  aKfe^  if  the  tenant  pleads  feoffment  made  to  him  of  the/aid 
iandy  and  tbedeedis  of  ail  his  lands  in  B.  which  defcended  to  the  feoffor  of 
the  fart  eftbefather^vsA  does  mat  aver^  thattbefe  lands  were  defcended 
U  him  of  the  pari  of  the  father y  yet  it  is  gdod  j  bccaiffe  \i^faid  that 
hi  enfeoffed  him  Je  pr^di£fis  terris  in  querela  fpecificatis  i  by  all  the 
juffices  and  ferjeants.     Br-  Pleadings^  pi.  66.  cites  i  H,  7.  28. 

I?.  &inaffife  againft   7.  S.  and  he  pleads  a  feoffment  made  to  f^'^J^jj 

him  by  deed  and  the  deed  is  /.  N.  an^et  good  5  for  he  may  be  known  of  JLL-  •/ 

by  two  fumames 'f  but  the  pleading  is  the  better,  if  he  pleads  ^/r  i?.and 

mmenj  &c     For  where  he  pleads  a  deed  to  J.  S.  and  fhews  deed  ^^^  ^*^ 

made  to  fF.  S.  [it  is  not  good];  for  he  cannot  be  known  by  two  Jy^^  ^iH 

proper  names '^  per  aU  the  juftices  and  feijeants.     Br.  Pleadings,  pi.  tbejuftioe» 

66.  cites  I  H.  7.  28*  andfcr- 

'  jeancs.    Br. 

Headings}  pi.  66.  cites  i  H.  7.  x8. 

18.  Where  a  ttikn  pleads,  thai  ajlranger  sloasfeifed  and  enfeoffed  J"  204  1 
him,  he  need  not,  in  any  cafe  whatfoever  (ay,  that  tt  was  to  his  own 

sife;  for  prima  facie,  it  ilhall  be  fo  intended^  'till  the  contrary  be 
uewn.    5  H.  7.  33.  a.  per  Brian. 

19.  In  pleading  of  a  feoffment,  leafe,  &c.  by  cefty  que  ufe,  he 
need  not  [/iy],  that  he  at  the  time,  Gfr.  was  of  full  age,  found  memory^ 
&c.  but  this  pall  come  by  the  other  party.  6r.  Pleadings,  pL  17  !• 
cites  16  H.  7. 2. 

20.  In  trefpais  the  defendant  faid,  that  A,  and  B.  were  feifed  in. 

fee  to  the  ufe  of  the  plaintiff,  and  that  the  plaintiff  fold  the  land  to  him, 

&c«  and  admitted  good,  notwithftanding  that  ne  does  notjhewwho 

enfeoffed  A,  and  B.  to  the  ufe  of  the  plaintiff;  quod  nota  bene  inde. 

Br.  rleadings,  pi.  43.  cites  21  H.  7.  6. 

21.  In  dower ;  if  the  tenant  pleads  diffeifin  by  the  baron,  and  the 
feme  pleads  feoffment  by  J.  N.  to  the  baron,  who  after  enfeoffed  the 

tenant,  and  afier  diffeifed  him,  (he  Jhallfay  that  the  feoffment  of  J* 
undthefeifin  of  the  baron,  were  during  the  coverture.  Br.  Pleadings^ 
pL  147.  cites  26  H.  8.         • 

22.  Mention  fhall  be  made  in  the  pleading,  that  the  land  was 
within  view*     Br.  Feoffment  de  terres,  pi.  57. 

23.  If  A.  pleads  a  feoffment  in  fee,  he  mult  conclude,  virtute  cujus 
preaiia.  A.fuit  feifitus.  Sic.  and  this  holdeth  not  only  in  cafe  of 
lands,  which  lie  in  livery,  but  alfo  of  rents,  advowfons,  commons,  &c# 
and  ocher  things,  that  lie  in  grant,  whereof  he  hath  an  eftate  for 
lifi^  or  inheritaiice.     Co.  Litt.  201.  a. 

24.  When  a  man  pltads  a  leafe  for  life,  or  any  higher  eftate, 
which  pafles  by  Hvery,  he  is  not  to  plead  any  entry ;  for  he  is  in 
aftual  feifm  by  the  livery  itfelf.     Co.  Litt.  20 1 .  a.' 

25.  In  pleading  a  demife  for  life  after  the  death  of  two  former  Suchple^ 
lives,  the  indenture  was  pleaded  by  a  teilatum  only,  viz.  quod  per  o'^nTent  fer 
quandam  indenturam,  tejiantur  quod  denuferunt,  and  n$  livery  offeijin  ufiatumtjl 
wa$fl)ewn\  and  it  was  held  ill.  D.  117.  b.  118.   Pafch.   2  and  3  isnocg*^ 
P.  and  M.  Jones  v.  Weaver,  alias  Sentloe*s  cafe.  ^J^  ^ 

aUeJged  direftl/y  quoJ  feofiavtt.  Arg:  z  RoU.  R.  xio.  in  cafe  of  But  t  if  ant  v.  Holm  Ait  eitef 
It  E. 4. 44.  22  £.  4.  Brief,  380.  22  H.  6.  3.  4  £.  4*  5.  28  H.  6.  29.— ^»/  it  wa«  areuea  econtniy 
i|iacxtlj4bfaircfQi?(d,Mis'^  31  s^  3^  E^iz.  tbat  wUre  the  plttding  the  fooffiaeat  U  only 
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y  wry  of  inAtccmmt f  it  is  good  by  teftatnm  ;  as  where  the  n£lion  is  only  to  recover  dAmage?!  ts it 
covenant,  as  the  principil  cafe  was,  and  adjudged  accordingly.  2  Roll.  R.  110.  Trm.  17  Jac 
B.  R.  Buttifant  v.  Holman. 

S?  *fe  ^ff  °^       ^^'  ^"  trefpafs  for  taking  his  ox,  the  defendant  juftified  as  fervant 
went  of  "a     ^^  ^'  ^^^  ^^^  ^^  ^^^^  *^  ^^  ^  heriot,  by  reafon  of  a  cuftom  within 
manor,  /i"-     the  manor  to  pay  a  herloi  on  the  death  of  every  tenant  dying  feifcd 
very  and  af-  of  a  mcffuage,  and  that  J.  1^  enfeoffed  W.  R.  and  \V.  S.  of  the 
iwSS^  Co.  °^^'^o*'j  ^o  ^hc  ufc  of  A.    The  plaintiff  demurred,  becaufe  the  de«« 
Lit.  303.      fendant  entitles  A.  as  a  purchafor,  viz.  by  feoffment,  andjhtwi  net 
vi*'^""       '^^  attornment  of  the  deceafed  tenant^  whofeferv'tas  are  demanded^  and 
mcxtcafe.     ^^^'  he  cannot  otherwife  entitle  him  to  the  fervices  of  that  particular 
tenant ;  and  though  a  feoffment  of  a  manor  may  be  pleaded,  and 
that  by  force  thereof  he  was  feifed  of  that  manor  without  (hewing 
the  attornment  of  the  tenant,  (for  that  is  neceffarily  intended,  as 
livery  without  pleading  it,)  yet  in  this  cafe  of  a  particular  tenant^  he 
ought  exprefsly  to  fhew  his  attornment.     Bui  the  Court  held  that 
there  was  no  difference,  and  the  attornmeiit  may  well  be  intendtd^TsA 
if  he  did  not  attorn,  the  other  ought  to  have  pleaded  it.     And  all 
agreed,  that  by  the  feoffment  of  the  manor  the  fervices  paflTcd  not 
without  an  cxprefs  attornment,  but  that  may  be  well  intended,  if 
the  contrary  be  not  Jhewn,  Cro.  E.  400.  Trin.  37  Eliz.  B.  R.  Fer- 
rers V.  Wignall. 

27.  Executor  brought  debt  for  arrearages  of  rents^  as  well  csffy- 
bold  asfreey  belonging  to  the  manor  of  D,  whereof  his  teftator  died 
feifed,  and  for  rents  dup  at  the  teftator's  death,  the  a£Vion  was  brought 
[^20  C  1  upon  the  ftat.  32  H.  8.  It  was  held,  that  it  lies  not  for  the  copyhold 
rents,  within  the  ftatutes ;  nor  for  the  free  rent,  becaufe  the  plaintiff 
had  not  declared  that  defendant  attorned  to  ufiator ;  and  though  ia 
pleading  it  is  fufEcient  to  2\\tigQ  feoffment  of  a  manor  without  plead" 
tng  livery,,  or  attornment  of  the  tenants^  yet  when  the  rent  of  any 
freeholder  comes  in  debate,  it  behoves  both  the  owner  of  the  ma- 
nor, or  his  executor,  who  demands  it,  to  convey  privity  between  the 
tenant  and  the*  lord,  which  ought  to  be  by  attornment  5  for  the  rents 
and  fervices  do  not  vcft  without  attornment.     Qyod  nota.    Yclv. 
135.  Mich.  6  Jac.  B.  R.     Appleton  v.  Doily. 
•  \V\\tn  a        28.  A  man  pleads  *feoffavlt^  dedity  or  dimifty  for  life.     This 
feoffment     implies  livery ;  for  witliout  livery,  it  is  no  feoffment,  gift,  or  deraife. 
It  b If«'^'    Trin.  7  Jac.  8  Rep.  82.  b.  in  Vinyor^s  cafe. 

ufual  to  plead  livery  and  feifio  thereof,  becaufe  it  is  tu  be  .admitted.  Hill.  3  Car.  C.  B.  Cro.  C. 

toi.  in  cafe  of  Peto  v.  Pemherton. S.  1».  Cro.  J.  636.  Pafch.  jo  Jac.  B.  R.  Smith  v.  Meltcr. 

— S.  P.  admitted.  Mich.  6  Jac.  B.  R.  Yelv.  rit;.  in  cafe  of  Appleton  v.  Doily.— Livery  (hall 
lie  intende<S.  Bec;<ufo  lie  who  made  the  livery  ihail  be  intended  to  be  upon  the  I::nd*  and  10  ex- 
ecute it.  Admitted  Arj^.  PI.  C.  149.  b. ^— Af ^f/tbn  ihall  be  made  in  the  pleadiii^  that  the  ind 
%Vt*svifl^iavUau.  Br..Feof6nent  de  terre$i  pi.  57. 

29.  Upon  a  demurrer  in  debt  for  rent,  it  was  obiefled,  du^tfae 
plaintiffs,  being  a  corporation,  intitle  themfehes  by  feoffrnent,  andflxvi 
not  livery  to  be  executed  by  letter  of  attorney ;  for  that  they  may  not 
tsjce  unlefs  by  letter  of  attorney.  Sed  non  allocatur ;  for  all  neccf- 
iarj  circumffances  (hall  be  intended  to  be  executed,  as  well  as  in  a 
feoffment  pleaded  to  other  perfons.    Wherefore  it  was  adjudged 
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fer  the  plaintiffs.    Cro.  J.  411.    Mich.    14  Jac*  B.  R.  Ipfwlch 
(bailiffs,- &c.)  V,  Martin  and  Parken 

30.  It  vas  pleaded  that  Sir  Thomas  Parret  was  feifed  in  fee*  and 
enfeoffed  two  truftees  to  fuch  ufes,  virtute  cujus,  they  were  feifed ; 
yet,  becaufe  it  was  faid,  feoffavit  inde^  it  was  adjudged  ill,  and 
virtute  cujus  did  not  help  it.  Cr.  J.  588.  Mica.  18  Jac.  B.  R* 
Dowfeweil  V.  Reynolds. 

31.  If  2Lfemefoie  makes  a  feoffment,  and  livery  within  vieWy  and 
direds  him  to  enter,  and  after  marries  the  feoffee  before  his  a^ual 
entrjy  yet  an  intereft  paflfcs  by  fuch  livery,  and  the  marriage  is  no 
countermand,  and  when  he  enters  it  has  a  ftrong  retrofpedt  to  the 
livery,  and  fhall  be  pleaded  as  a  feoffment  when  Jhe  was  file,  V^enU 
186.  HilL  23  and  24  Car.  2.  B.  R.  Parfons  v.  Perus. 


(E.  a.  2)    Pleadings,  Traverfe, 


cites 
.^    S.C.  per 
X .    Port,'  and 

the  Ncwtua» 


thisy  and  enfeoffed  W,  to  hold  as  in  the  avowry^  ahfque  hoc^  thai 

any  thing  bad  in  the  manor  at  the  time  of  the  feoffment  made  of- 

20  acres  ;  thistraverfe  is  as  well,  as  if  he  had  faid,  ahfque  hoc  that  % 
$rfeoffed  N.  &€•  Br.  Traverfe  per,  &c.  pi.  106.  cites  %%  H.  6.  50. 


(F.   a)     Livery  prefumed  at  Law,   or  fupplied  ia 

Equity. 

I.  T  F  a  man /^//  lands  In  two  counties  for  money,  ^nijnakes  livery    , 

-■•  in  one  only,  he  fhall  be  compelled  in  confcicnce  t6  perfect  the 
ailurances  by  another  livery ;  for  the  contrail  faileth  in  a  circum- 
Jlancey  or  ceremony,     Gary's  Rep.  24.  cites  Do£t.  and  Stud.  37. 

2.  Where  one  would  have  avoided  a  conveyance  for  want  ofli^  Toth.  105. 

very\  the  grantee,  on  a  bill  by  him,  was  rdicved,     Toth.  104.  cites  S*  P-  *^'^«* 

Mich,  or  Hill.  9  Jac,     Coi^quefl  v.  Newdigate,  jlcI'More* 

ton  ▼•  Briggs.-       Ibid.  116.  S.  P.  cites  .Mich.  29^'.    Barrow  y.  Barrow.— 'Ibid.  1x7.  citei 
Mich.  13  Car.    Row  v.  Chefwick. 

3.  The  perfon  ditd  before  the  livery  and  feifin,  and  before  the  af-  So  thei« 
furance  perfected ;  yet  it  was  ordered  to  he  perfedled.     T^th.  237.  ^^^  3 
cites  Pafch.  7  Car.     Higham  v.  La^d.  Zirj^'iH 

his  land  for  a  valuable  confideratioiiy  and  died  before  execntion  of  the  deed  \  it  was  decreed  againU 
the  delendaat.    Toth.  106.  cites  Mich.  i4Car.    Paul  v.  Wilkins* 

r  After  a  leffee  for  life  had  been  twenty -five  years  in  poffeffony  ("2061 
leflbr  would  avoid   the  leafe  for   want  of  livery>  chancery  "j:^.     ^^ 
frefunus   livery,  and  decreed  the  leflee  (hould  hold  out  during  5.0.14 
thf  continuance  of  his  life;   though  after  long   pofleffioa  courts  June^  it 

R  5  ■         at  J«=.   »y^ 
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den.  V.        ^t  law  will  prefume  livery.  V?m.  146.  cites  1 1  Car,  i.    Biden  r, 
^'^     Lovedav. 


very  fluii  good  tvi4«nce  to  die  jury,  and  I  will  dired  them  to  find  a  livery  i 
^i^M  "'itflMJl^c  intended;  but  if  the  jury  find  all  diis  fpecially,  we 
not  b«  caiU)ot  adjudge  this  (o  be  a  good  feofiinent  without  livery ;  per 
pleaded  by  Coke  Ch.  J.  Roll,  Rep.  13^.  Hill.  12  Car.  B.  R.  incafeof  Uuk. 
^.e^pL  V,  Clerk,  p,  149. 

C«  X49«    Throgmorton  y.  Tracy. 

S.  P.  Arg.        6.  A  feofitnent  was  t^iade  by  way  of  mortgage'^  but  m  Uvery  and 
Ann*  G      fiifin,^^Bill  was  t^rought  by  executors  of  mortgj^ee  to  fupply  the 
£<lu.R.x4..  ci^fef^  and  to  be  relieved  againft  judgments  fufrered  by  the  heir 
of  the  mortgagor,    ^nd  decreed  accordingly,  and  that  the  judg<» 
ments  ought  not  to  incumber  the  mortgaged  premiileS)  until  the  mort^ 
gagermoney  be  all  paid,  e(pecially  fuice  the  mortgagor  had  cove- 
nanted ioT  further  ajfurcm^ey  ^igh.  25  Car.  2*  Fin.  K.  28.    Burgh 
V.  Francis  and  al. 
Fin.lt.T74.       7*  ^*  tenant  in  tail,  by  (bttlement  on  rparriage  of  B.  his  fon^ 
S.ci.And      wito  M-  made  a  feoffment  to  the  ufe  of  himfelf  for  life,  remainder 
that  at  any    to  B.  for  life,  remainder  to  firft,  &c.  fons  by  M.  thi&deed  was  in« 
Jo  te*  **^   dprfed  generally  (viz.  livery  made  to  J.  S.  appointed  by  W.  R. 
brought  by   the  feoffee  thereto)  B.  and  M.  had  C.  D.  £•  the  plaintiff,  and  F» 
^(t^         the  defendant,  and  fix  other  fons.     A.  levied  a  fine  to  W.  then 
?!jthede-     ^**  ddeft  fon  to  the  ufe  of  A.  and  his  heirs  5  W.  dies  \  A.  conveyed 
lendant        the  land  to  F.  and  died ;  Fp*  and  D.  the  two  elder  (bns  died,  as  it 
ihouia  ad-    feems,  and  without  iilue]  F.  entered,  fuppofing  th^t  livery  was  not 
jmdfeifin      Well  given.     Lord  Keeper  decreed,  i.  that  the  Idter  of  attemef 
and  that  '     ihould  htfuppliedy  and  livery  admitted '^  though  it  was  objeSiedy  that 
ihU  decree    this  was  in  effeSl  to  decree  a  difcontinuapcey  which  is  a  wrong  and 
IdonTrei"  ^'^^wful  aft,  and  that  it  was  2.  to  ajjiji  a  remainder-man  in  tail 
liearing.       4^  a  third  remainder,  (for  he  was  the  third  fon)  againj^a  legal fim  ef 
his  father  tenant  in  tally  and  whofe  fine  was  a  bar  to  him  in  law  \ 
and  alfp  againft  the  acceptance  of  the  fine  by  W.  who  joined  with 
A.  who  had  power  by  the  recovery  to  have  barred  the  eftate  of 
the  plaintiff*,    But  to  this  laft  the  Ld  Keeper  laid,  the  grandfadier 
inight  have  the  conveyance,  made  by  himfelf,  in  his  own  hands ; 
and  it  is  apparently  fo  \  for  he  recites  in  that  deed,  that  he  was 
tenant  in  tail,  and  be  recites  not  the  feofllinent  made  by  himielf. 
Mich.  26  Car.  2.  I  Chan.  Cafes,  240.  Bokenham  v.  Bokenham. 

8.  Lands  were  conveyed  by  feoffnient,  as  a  marriage  fettlemeuty 

on  the  wife,  but  no  ]ivery  was  made }  the  hufbsMid  died^  and  by  his 

will  'left  to  the  wife  mo^e,  than  (he  would  have  by  the  fetdementt 

and  gave  the  lands  to  A,  and  B.    Decreed  that  A.  and  B.  execute 

convepnces  to  her  for  life,  and  deliver  the  pofleifion  to  he^.     Fin^ 

R.  388.  Trin,  30  Car.  2.  Marlow  v.  Maxie  and  al. 

iTbotigh  9.  Where  the  deed,  under  which  the  plaintiff  claimed,  appeared 

KC""*!^y  *  to  oe  fiiirly  executed  by  the  defendant's  ^ther,  and  that  there  .was 

Toiunuoy^ '  ^^  <lefe£l  therein,  lave  only  the  form  of  livery  and  feifin,  and  made 

0* 
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« 

on  fuch  valuable  CMjideratUn  as  marriage  i  decreed  the  defendant  U  ?"»*^*"2 

execute  Uverj  and  feiiin  in  the  fame  deed,  and  make  farther  aflii-  fupp]!).^^, 

ranee  of  the  faid  premises  to  the  plaintiff  and  his  heirs,  and  the  aii«i  made 

flaiiitiff  is  decreed  to  enjoj  the  lame  againft  -the  defendant*    33  good  here, 

Jar.  2-  a  Ch.  Rep.  218.  Thompfon  v.  Atfield.  IV^x^ 

asika  zjeulemtnif «/  afrcvijm  for  lus  chiLher.^  and  for  their  maintenance  ;  fuch  a  voluntary  coo« 
Tqraix*  ihaU  be  fupplied  and  nadegood  here.    Vem.  40.  Pafcb.  i68z.  Thompfon  v.  Atfield. 

10.  A.  made  ^feoffment  in  fee,  by  way  of  mortgage^  of  feveral  F  207  1 
bouibs  b  London,  for  fecuring  the  pavment  of  400 /•  and  intereft »  p-    »    <> 
and  being  likewife  indebted  to  feveral  other  perfons  by  bonds,  he  3^  ^^  ^^^^ 
died  before  the  money  due  on  the  mortgage  was  paid.     After  his  25  Car.  a* 
death,  the  bend  creditors  demanded  their  refoedlive  debts  of  his  heir,  ^*^^ . 
who  had  nodiing  to  pay  them,  but  the  equity  of  redemption  of  this  heir'lf  \i^ 
mortgage.    A  creditor  undertook  to  fatisfy  the  mortgage,  which  mortgagor^ 
he  £d,  in  order  to  let  himfelf  into  the  eftate,  and  hold  it,  until  his  ^^^  <^i^<'0* 
bitoid-debt  was  paid ;  but  having  difcovered  that  there  was  no  livery  ^^"^^ 
andJejAi  endorfed  on  the  feoffment,  he  brought  an  aftion  of  debt  livery,  fof. 
a^gauift  the  heir  upon  the  bond  of  his  anceftor,  and  got  judgment :  feredjudg. 
but  before  execution,  the  feal  was  opened  onpurpofe  for  a  fubpoena,  ^alnedihy 
which  was  taken  out  and  a  bill  filed  to  help  thisldefe^tive  convey*  feveral 
ance,  which  was  fupplied  accordingly,  and  the  mortgagee  had  his  bond-credU 
money.    N.  Ch.  R.  183.  cites  the  cafe  of  Burgh  v.  Francis.  ,^'ti"p?c: 

veot  the  mortgagee's  having  his  money,  yet  the  heir  was  decreed  to  convey  a  perfect  eftate  of 
ioheritaoce,  fabjeA  to  redemption  on  payment  of  the  principal,  and  intereft  due  on  the  faid  defec- 
tifo  deed :  and  a  perpetual  injun^ion  for  quiet  pofTeMon  againft  the  heir,  and  all  other  defen- 
hatAi  nd  to  f^y  all  proceedings  at  law.  S.Cg,  cited  by  Mr.  Vernon.    Arg.  Wms*f 

Rep.  279.  as  tHk  heard^  by  Ld.  K.  Bridgman,  and  decreed  by  him^  and  after  affirmnl  by  hd» 
VoCtiogham. 

11.  A  deed  of  lands  in  two  different  counties^  by  way  of  feofitnent  }^  this  cafe 
and  livery  and  feifin,  was  indorjed  of  the  lands  in  one  county  only^  but  f[^^tM* 
nothing  mentioned  of  any  livery  of  the  lands  in  the  other  county,  as  to  the 
But  decreed  that  by  reafon  of  the  pojjefjion  and  great  length  oftlnuy  poffeflioii 
{being  upwards  01  no  years  before)  equity  will  fuppofe  and  fupply  of  ti,^c,^iie 
It    And  faid,  that  it  would  have  been  much  ftronger  on  the  other  lAteadmenc 
Sde,  had  the  livery  been  indorjed  of  the  lands  in  one  county^  in  the  endeavour- 
nana  of  botbi  for  that  would  have  implied,  that  none  was  of  the  ^^de  out 
odier,  and  that  one  was  defigned  for  both.    Sel.  Ch.  Cafes,  8i«  fromtheace 
Mich.  1730.  Jackfon  v.  Jackfom  •»»  J^veao 

C^  the  fame  ptrfutt,  thai  ayoyed  tbi  Lmds  undtr  the  decd^  lutrt  alp  heirs  at  law,  amA  asfutb  wmjl  bav§ 
njvfUihm  tf^rwi/ir,  though  tliere  had  been  no  fuch  deed ;  yet  LdrdChanceUor  declared,  tliat,  wa 
heto  tiy  this  matter  [at  law j,  he  ibould  prefume,  and  fo  dire^,  that  livery  was  executed^  to  all 
the  lands,  according  to  the  deed,  after  this  length  of  time  i  but  however,  that  this  court  would  aid 
I  defiBaef  this  Kiod.    Gibb.  146.  Mich.  4  Geo.  a.  S.  C« 

(G«  a)  Equity,     Miftakes« 

l\  ^yiT  H^tLE  more  lands  pajed  in  zkoSoKnty  than  were  intended^ 
;  ^    it  was  holpen  in  equity,,  notwithftanding  it  was  a/^er  a 
ver£^  and  Judgment  at  law,  fuppofing  fomc  circumvention*    Toth. 
186.  cites  Eborall  v.  Hunt. 

R4  (A)  fetae- 
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(A)    jFetae  5l3atutae. 

k 

•Ong.(lour  I.  TJ^OR  pidgeons,  fiQi  killed,  nor  other  favage  bcafts  found  i|^ 
ravage.)  J^    » jjjgjj.  range,  a  man  ought  not  to  fufFer  death,  unlefs  they 

vftrt  felonioujly JIoU  out  of  a  houfe^  &c.    Br,  Corone,  pi.  92.  cite^ 
22  Air.  95, 

2.  If  a  man  breaks  a  pidgeon-houfe,  and  takes  young  pidgeons  fe^ 
hnioujly^  which  can  neither  go  nor  fly,  this  is  felony ;  for  the  pro- 
perty is  in  the  owner  of  the  pidgeon-houfe  ;  becaufe  they  cannot  go, 
[208  1  »or^_y,  therefore  he  may  take  them  at  his  pleafurc.  Contrary  ot 
tzking  of  oU  pidgeons  i  for  a  man  has  not  property  in  them  5  for 
they  are  not  amefnable  at  will.     Br.  Corone,  pL  103.  cites  18  E. 

4.8.  ■ 

?.  And  taking  off/h  out  of  a  trunk  in  a  pond^  is  felony  \  contrary^ 
if  tney  are  taken  out  of  a  river.     Ibid. 

4.  So  of  young  gof  hawks  in  my  park,  which  cannot  go  norfiy  5 
this  is  felony ;  contrary  of  old  gof-hawks.     Ibid. 

5.  Larceny  cannot  be  committed  of  things  ferae  naturse,  while 
at  their  natural  liberty  ;  but  if  they  are  made  fit  for  food^  and  reduced 
to  tamenefs^  and  known  by  the  taker  to  be  fo,  it  niay  be  larceny  to 
take  them.  And  fo  he  thinks,  it  maybe  of  wild  pidgeons  in  ai 
dove-houfe  (hut  up,  or  hares,  or  deer  in  a  houfe,  or  evqn  in  a  park 
inclofed  in  fuch  a  manner,  that  the  owner  may  take  them  when- 
ever he  pleafes  without  the  leaft  danger  of  their  efcaping.  I  Hawk, 
Pl.  C.  94.  cap.  33.  f.  26. 


(B)    t^leadings  in  Trcfpafs,  for  taking  Things  Fera 

Naturae. 

I.  'T^  R  £  S  P  A  S  S  quare  vi  &  armis  damamfuam  cepit^  &c.  and 
-''  becaufe  he  did  not  fay  damam  fuam  damitam,  nor  that  the 
taking  was  in  park  nor  warren,  therefore  the  writ  was  abated  by 
award.     Br.  Brief,  pl,  63.  cites  43  E.  3,  24. 

2-  Trefpafs,  quare  claufum  fregit,  and  four  young  gof  hawks  in 
their  nefts,  being  of  the  price  of  4  /.  ibidem  cepit  &  afportavit* 
Per  Moyle,  he  Jhall  fay,  they  were  reclaimed  \  as  of  four  dier^htJhaU 
fay  domeflick ;  otherwife  there  is  no  property,  and  then  an  action  does 
not  lie,.  But  per  Afcue  and  Newton  the  writ  is  good;  and  fo  it 
is,  that  his  4  deer  ibidem  inventas  cepit,  &c.  s^nd  (b  of  a  writ,  quare 
claufum  fregit,  and  four  herns  taken,  &c.  Br.  Trefpafs,  pl.  162. 
cites  22  H,  6.  eg. 

3.  But  if  a  ae'quodtalia  cepit,  &c,  end  does  not  fay  ^d  cicffum 

fregit^  is  cepit  \  then  the  writ  does  not  lie ;  quod  curflTConceffit 

And  fo  note,  that  if  it  be  in  his  clofe,  or  in  his  foil,  or  in  his'  park,' 

or  warren,  writ  lies,  and  not  otherwife.     Br.  Trefpafs,  pl.  162.- 

cites  22  H.  6.  59.       " 

(A)  jrerrp^ 
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(A)    iTetrp* 

!•    Ji     Ferry  is  in  refpe^  of  the  landing  place^  and  not  of  the 

/\  water ;  the  water  may  be  to  one,  and  the  ferry  to  ano-  J^^  J^^ 
iher ;  as  it  is  of  ferries  on  the  Thames,  where  the  ferry  in  fome  place  ferry  ought 
belongs  to  the  arcbbifhop  of  Canterbury,  where  the  mayor  of  Lon-  '« ^t**  ex- 
don  has  the  intereft  in  the  water ;  and  in  every  ferry  the  land  of  ^J^y^. 
both  fides  of  the  water  ought  to  be  to  the  owner  of  the  ferry,  „^„,  and  to 
or  other  wife  he  ca(inot  land  on  the  other  part  13  Apr.  23  Eliz.  havc^rf/«# 
in  Scacc.  Sayil.  i\,  Injiabitants  of  Ipfwich  Vt  Brown,  t^&nM^ 

fixymtHt  for  the  paflUges.  And  it  is  rcquifitc  to  have  one  who  has  property  in  the  ferry,  and  not 
to  aUow  every  fiiherraan  to  carry,  andrec;iri7  at  their  plcafure,  for  diverfe  inconveniencies  j  and 
eipeciafiy  when  a  place  is  between  the  divtfions  of  two  coaoties^  any  fdqa  may  be  cppveyed  from 
099  coputy  Cq  aoother,  fecretly,  without  any  notipp* 

2.  A  ferryman,  if  it  be  on  (ilt  water,  ought  to  he  privileged 
from  being  prefTed  as  a  foldier  or  otherwife.  Savil.  |l  and  14, 
i|t  fup. 

3.  Owner  of  a  ferry  cannot  fupprefs  that,  and  put  up  a  bridge  in  Carth.  193* 
its  place  without  licence,  and  ad  quod  damnam^  per  Holt  Ch.  J.  Pafch.  ^^^5'  ^f^ 
3  W,  and  M.  Show.  243.  257.  Pain  v.  Patridge- 

4.  If  a  ferry  be  granted  at  this  day,  he  that  accepts  fucb  grant  is  T  20O  1 
bound  to  keep  a  boat  for  the  public  good,  per  Holt  Ch.  J.  Show,  ^  ^ 
257.  in  the  cafe  of  Paine  v.  Partridge. 

5.  Cuftom  for  the  inhabitants  to  be  difcharged  of  tolly  may  have 
a  reafohable  beginning  by  agreement ;  as  that  the  mhabitants  of  the 
town  might  be  at  the  charge  of  procuring  the  grant,  and  in  coi^- 
deration  thereof,  one  man  to  find  the  boat  and  take  toll  1  )>ut  (he  in«r 
habitants  to  pay  none,  per  Holt  Ch,  J.  Show.  257.  yt  fup. 

6.  A  common  ferry  was  for  all  paffengers  paying  toll,  but  the  Buthecaa- 
inhabitants  of  A.  were  toll  free.     An  inhabitant  of  A.  may  bring  "^^^i^^, 
an  a£lionfor  taking  toll^  but  not  for  not  keeping  up  the  ferry  ;  oecauie  tion  for  not 
the  former  is  a  private  right,  but  the  latter  a  public.     I  Salk.  I2.  pamngjCor 
Trin.  3  W.  3.  Paine  V.  Fatrid^.  ^  '^^r^ 

jed  might  bring  an  aflion^  which  would  be  endlefs ;  but  the  taking  toll  was  a  fpectal  da- 
mage, and  vnthm  fl>ecial  dtiMafrty  be  can  only  ituiiff,  or  brmg  mfotmaihm^  i  Salk.  11.  P«UI\V«  Part 
tridge. 


I"  II 


(A)    jFetOiaU  l^wcmv^ 

!•  TJ^EUDALL  baronies  T|rere,when  the  king,  in  the  creation  peudaiiba. 

f    of  baronies,  gave  rents  and  lands  to  hold  of  him  for  the  ^-  rons  held  a 

fmeoftbe  realm.    Per  Holt  Qi,  J,  There  is  no  feudal  barony  re-  «««*»"  J^^. 

■  •'  ^  .       ntoryof 

mauling        ' 


20^  SiStiom* 

land,  per  maitung  at  this  time,  except  ArundelL  i  Salk.  253.  XA.  Geratd 
^^>    V.  Lady  Gerard. 

there  was  a  caftle^  whereunto  all  the  inhabitants  in  time  of  war  reforted  ;  and  tliefe  were  calM 
the  eapita  baroma ;  and  there  was  no  dower  of  themy  becaufe  they  were  for  defence.  No  fwb 
bave  been  gnattdjiaet  R»  atTs  turn*    Mich.  7  W.  3.  B.  R .  i  z  Mod.  84.  Ld.  Gerard's  csSt. 


(A)  fUtimi. 

I.  ALL  fidions  of  law  are  U  artain  refpiUs  and  purpo/eSf 
r\  and  esftindcnly  to  artain  perfons^  as  the  law  fuppofes  the 
votuhii  to  be  tenant  of  the  land,  where  in  rei  veritate  he  is  not, 
but  this  is  as  to  the  demandant  btmfelf,  and  to  enable  him  to  do 
things  as  to  the  demandant,  and  which  the  demandant  may  do  to  him  i 
and  therefore  a  fine  levied  by  vouchee  to  the  demandant,  or  fine  or 
releafe  from  the  demandant  to  the  vouchee  is  good ;  but  fine  levied 
by  vouchee  to  ^  fir  anger ^  or  leafe  made  to  him  by  a  ftranger  is  void, 
per  Coke.  Mich«  33  and  34  Eliz.  B.  R.  3  Rep.  29.  b«  in  Butler 
and  Baker's  cafe. 

2.  The  king  is  not  to  be  anfwered,  bound  nor  defeated  by  fic- 
tions ;  and  therefore  he  would  not  have  been  bound  in  his  rever- 
fion,  or  remainder  by  a  feigned  recompence  upon  a  common  re- 
covery, or  warranty  collateral,  without  true  and  adual  aflets,  &c 
Hob.  339.  in  cafe  of  Sheffield  and  Ratcliffe,  cites  6  £^  j, 
56.  and  1  Rep.  43.  Altonwood's  cafe. 

3.  Thofe  things  are  properly  fi^ons  of  law,  that  have  no  real 
offence  in  their  own  body^  but  are  fo  acknowledged  and  accepted  iq 
txwforfome  efpecial purpofe.     Hob.  222.  cites  Co.  Litt.  265,  b« 

4»  Fi£lion  is  never  admitted  where  truth  may  work »  as  where 
cefly  que  ufe  and  his  feoffee  join  in  a  feoffment)  it  ihall  be  the 
feomnent  of  the  feoffee.  Hill.  15  Jac.  Hob.  3x1.  in  cafe  of 
Wright  V.  Gerard.  j 

[9  T  n  1       ^*  '^^^  ^^^  never  fhall  make  any  fidion  but  for  neceffty^  and 
^*     J  to  avoid  a  mijchief^  per  Coke  3  Rep,  30.  in  cafe  of  Butler  r. 

ten^'maka'  ^^^^ *^*^-  3^-  P^*"  Doderidge  J.  2  RoU.  R,  502.  in  cafe  of 

fiaiwkljS  Sheffield  v,  Radcliff  Jo.  73.  S.  C.  and  to  avoid  abfurdityy 

freftrvatkm  and  prefcFve  the  right  of  s^  flranger,    Per  Doderidge  T,  Pafth.  X 

^frights.  Car.  in  Cam,  Scacc, 

per  Gould. 
|,  xa.  Mod.  299. 

6.  There  are  five  fitrts  of  fiflions  in'  law,  abefance^  remitttr^ 

relation^  prefumptiony  and  reprefentation^  per  Doderidge  J.  Jo.  73. 

Co.  Littif.      J,  In  fi£lione  juris  femper  fubfiftit  aquitas.  u  Rep.  51.  Liford's 

%%^  15P.     cafe.  it  mufl  do  prejudice  to  none,  per  Doderidge  J.  2  Roll, 

R.  502,— -—it  is  to  prevent  mifcbie£    Jo,  427^  HiU»  14  Car*  ia 

the  cafe  of  Harper  Y.  Derby  (BurgefTes)* 

8.  Fiftioni 
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8.  Fi^itfof  law  muft  not  be  of  a  thin^ny^^^i// ;  for  the  law 
imitates  nature,  per  Doderidge  J.  2  Roll.  R.  502.  in  the  cafe  of 
Radcb'ff  V*  Sheffield 

9.  You  fhall  never  make  a  man  fubjef^  to  the  penalty  of  ajlatule 
•vjxm  a  £(3ion  of  law.    Arg.  Godb.  388.  cites  11  Rep.  51  • 

10.  No  efcttpe  can  amount  to  a  capital  offence^  unl^fs  the  crimen 
for  which  the  party  was  committed,  were  a£hially  fuch  at  the  time 
of  the  efcape;  for  it  is  not  fufficient  that  it  hecome  fuch  afterwards 
from  the  beginning  by  a  iidion  of  law ;  as  where  one  is  commit- 
ted for  having  given  a  dangerous  wound,  and  efcapes,  after  which 
the  party  dies,    2  Hawk.  rL  C.  135.  f.  25. 


iTisurefif^ 

!•  T  N  ajfiemp/it  in  an  inferiour  court,  the  time  of  the  promife  aU  Keb.  19.  S^ 

X  Mged  was  in  figures,  and  upon  error  brought,  judgment  ^'^^^^ 
was  i^veifed  for  this  caufe,  Sid,  40.  Pafcb*  13  Car.  B,  R.  JDuc*  buO^U. 
ket  V.  Bland,  BUmL 

2*  It  was  moved  to  quafh  an  indi^menty  becauie  the  year 
of  our  Lord  in  the  caption  was  in  figures.  But  per  Hale  .Ch.  J. 
the  vear  c^tbe  king  is  enough.  Mod.  78.  pi.  40.  Mich.  22  Car. 
2.  Anon. 

3*  In  debt  for  rentj  the  fum  demanded  was  in  figures,  and  not 
in  words;  upon  a  writ  of  error  brought,  the  court  held  it  was  a 
material  exception,  and  reverfed  the  judgment^  unlefs  caufe,  &c. 
Hill-  23  Car.  Sti.  88.  Hobfon  v.  Heywood. 

4*  Ktman  figures  are  good  in  pleadings  but  otherwift  of  £ng-  ^  xeb.  301. 
li/h  figures.    2  Lev.  |02.  Pafch,  26  Car.  2.  B.  R.  Hawkins  v.  s.  c— 

Mais.  Vent.  256. 

feems  to 
be  S.  C.        If  an  InJi^ment  fets  forth  the  ftile  of  the  day  or  year^  in  any  figures  but  Rmanf  it  is 
infofficicnu    a  Hawk.  PI.  C.  155.  C  119. 

5«  In  indeb.  afliunp.  tro  opere  &  laborcy  it  was  excepted,  be- 
cauie the  fum  was  in  ngures,  fed  non  allocatur,  for  there  .were 
(XII)  Latin  figures^  which  is  well  enough  \  otherwife,  if  there 
had  been  (12)  EngUJh  figures ;  and  it  would  have  been  otherwife^ 
if  they  were  in  figures  in  an  inferiour  courts  and  therefore  it  was 
^judged  for  the  plaintiff.  This  was  in  a  writ  of  enquiry.  Skin^ 
409.  Hill.  5  W.  &  M.  B.  R.  Hebbert  v.  Corfthorp. 

6.  6  Geo,  2.  14.  Allows  the  extrejfmg  numbtrs  by  figures  in 
(dl  writsy  &r.  pleadingSy  rulesy  orders  and  indi^hmntSy  istc.  in 
courts  ofjufticif  as  have  been  commonly  ufed  in  the  faid  courts^ 
^i9twit branding  asy  thing  in  tbi  4  GtOn  2.  26* 


'ir«e^ 
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JFile. 

(A).    Of  putting  upon  the  File,  and  taking  off. 

I,  A  Caufe  was  between  father  andfon^  and  there  having  been 
/T^  great  heat,  and  indecent  refleSHons  on  both  fides,  in  bill 
and  aafwe'r,  and  the  matter  being  ended  this  vacation  hy  cdmpromife ; 
upon  motion  this  day  made  in  court  by  Mr.  Porter,  the  bill  and 
anfwer  were  taken  off  the  fild  by  confent.  Mich.  1683.  Vern.  189. 
Trcmaine  v.  Tremaine, 

2,  Information  filed,  without  recognizance  entered  into  by  th^ 
party,  is  ill^  but  the  Court  cannot  take  it  off  the  file ;  when  once 
a  thing  is  on  the  file,  it  cannot  be  taken  off  without  an  a£i  of  par» 
liament  \  no,  not  by  confent  of  parties ;  as  in  the  cafe  of  Dr, 
WiDDRiNGTON  on  amandamus^  the  college  made  a  very  fcanda-^ 
lous  return,  and  which  he  and  the  college  agreed ;  and  then  they 
moved  to  take  the  return  off  the  file,  but  the  Court  refufed  it,  fiiying, 
it  could  not  be  done  without  an  2A  of  parliament ;  only  they  or- 
dered a  vacat  to  be  entered  thereupon ;  that  in  this  caie  the  me- 
thod may  be,  to  enter  the  irregularity  on  the  roll,  with  a  cefHt 
proceffus  fuperinde.  Sed  Cur^  advifare  vult,  12  Mod.  155.  Mich, 
9  W.  3.  the  King  v.  Lamberts 

3.  £f  a  bill  againft  an  attorney^  be  filed  irregularly  it  may  be 
taken  off  the  file,  per  Cur.  12  Mod.  164.  HilT.  9  W.  3.  in  cafe 
pf  Broadwaite  v.  Blackerby  and  Perkins. 

[SeeJtepOi;t(A):j 


Fd.  13.  JFine. 


(A)     The  Antiquity  of  Fines. 

[i.  /i  Fine  is  pleaded  to  be  levied  2  E.  1.  but  not  pleaded  as 
jf^  afine-y  becaife  he  had  no  chirograph  di  it.  20  H.  6.  3.] 
[2.  7  £.  t.  Rot.  Claufarum  Membrana  5.  in  dorfo  a  fine  le- 
vied between  the  king  and  Bigod  Earl  of  Norfolk  in  fuch  fisrm,  as 
at  this  day,  &c.  hsec  eft  finalis  concordia,  &c.  8  £.  i.  Membrana 
II.  Fine  upon  releafe  of  an  advowfon.'\ 

2  inft.  511.  [3»  '8  ^*-  ^*  l'^l>ro  parliamentorum,  among  the  reafons  of  die 
judgment  there  given,  it  is  faid.  Nee  in  regno  ifto  provideatmry  vei 
ftt  aliqua  fecuritas  major  feu  folempnior^  per  quam  auquis  vel  aliqua 
Jlatum  certiorem  habere  poj/tt^  vel  ad  Jlatum  fuum  verifaandum  aU^ 

qusd 


^noi  folemms  tejiwmtum  produare  quam  finem   in  curia   domini 
regis  Uvatum\    qui  quidem  finis  Jic  vocatur^  eo  quod  finis  bt  con^ 
fiimmatio  mnium  placitorum  efft   debet^  faT  hac  di  caufa  provide* 
hatur.] 

4.  It  is  certain,  that  fines  were  frequent  befitre  the  conqhejl.  2 
Inft.  5ii.-^~Catlin  cited  fome  fines  before  the  conqueft,  touch- 
the  poiFeilions  of  the  abbot  of  Crow]and«     PL  C.  369. 

(A.  2.)     The  Original  of  Fines.  [  212  ] 

1.  The  ancient  manner  of  conveyancing  was  of  two  forts,  either 
by  faic  or  feofiment.  The  fine  was  in  the  lord^s  courts  and  by 
this  t\iejpajfed  all  feudal  righty  which  was  in  poffejfton  ;  and  there 
are  inftances  as  low  as  the  time  of  H.  2,  and  £.  2.  of  fines  in  the 
court  of  the  lord :  and  they  were  called  fines j  hecaufi  a  fine  was 
paid  to  the  lord  for  fuch  agreementi  for  that  it  transferred  the 
feudal  right  held  of  the  lord.  G.  Treat,  Ten,  93.  cites  Ma- 
dox  15, 

2.  But  though  in  Rich  courts,  they  pafled  all  the  right  the  te- 
nant had  in  poiieflion  ;  yet  the  right  of  a^ion  could  not  be  transfer-' 
redj  becaufe  that  would  encourage  maintenance ;  therefore,  what 
ever  fuch  grantee  could  feife  pafTed  by  this  feudal  conveyance.  But 
the  right  of  diftrefs  and  of  adtion  did  not  pafs  without  attornmeixt. 
G.  Treat.  Ten.  93. 

3.  The  feoffnent  conveyed  the  feudal  pofTeflion,  coram  paribus 
out  of  court ;  for  it  was  neceflary  to  convey  fometimes  before 
the  court  was  held,  and  then  the  pofleilion  was  delivered  over  co- 
ram  paribus ;  but  as  there  were  two  conveyances  of  copyhold,  one  in 
the  lord's  court,  and  the  other  Co  the  cuftomary  tenants ;  fo  in 
freehold,  where  the  immediate  grant  was  to  the  feoffee,  and  not  to 
the  lord,  as  in  the  copyhold  -,  yet  there  were  two  forts  of  convey- 
ances, one  by  fine  in  open  court,  the  other  by  feoffment  coram 
paribus ;  the  right  only  paffed  by  fine,  becaufe  the  pofTeffion  being 
in  the  grantee,  they  might  well  flay  till  the  next  court  to  transfer 
the  right;  but  where  the  pojfejfion  was  to  be  parted  withy  or  fervice 
to  be  done,  or  money  paid,  there  the  ufual  way  was  coram  paribus^ 
that  the  feoffee  might  not  lofe  the  profits  in  the  mean  time,  or  the 
poSeSon  be  delivered  before  the.catntra£l  could  be  compleated. 
G.  Treat.  Ten.  93, 94. 

4.  Thus  it  flood  till  fome  time  after  tie  conquefl  \  but  the  after  kings 
endeavouring  to  retrench  the  privilege  of  the  great  lords,  they  fitrft 
ixyMagna  ukartay  and  after  by  the  Av^utc.  of  quia  emptores  terra'* 
runty  began  to  admit  of  alienations  without  fine  to  the  lord  -,  and 
the  afts  of  court-baron  were  only  eftecmed  to  create  notoriety  among 
the  tenants  of  the  manor.  P  lom  hence  grants  in  the  lord's  courts 
were  omitted,  and  the  attornments  in  pais  were  the  only  notorieties 
of  fuch  grants,  no  fine  being  paid  to  the  lord  ;  and  the  king's  courts 
creating  a  notoriety  all  over  the  land,  the  ufual  way  was  to  make 
the  grant  in  the  king's  court,  in  this  manner :  they  ufed  to  fuppofe 

that 


-  that  the  parties  had  eovenanted  to  alien ;  and  aJt  writs  ofccfttOMf 

£s  being  an  adion  of  public  concern  to  the  juftice  of  the  king- 
m,)  were  fuable  only  in  the  king's  court;  and  by  confequence 
this  covenant  to  alien  was  fuable  there ;  and  that  court  being  poC« 
fefled  of  the  matter  as  an  adverfary  caufe^  they  were  admitted  to 
make  all  manner  of  agreements,  touching  fuch  fuit  depending; 
and  thefe  agreements  being  amicably  made  by  way  of  compofidcn 
before  the  king's  court,  it  became  the  juftice  of  the  king's 
court  to  fee  them  perfo/med ;  and  therefore  a  fcire  iacias  ifiiied  to 
execute  the  finci  and  a  quid  juris  clamat  to  the  tenant.  G.  Treat 
Ten.  94,  95. 

(A.  3)  Fine.     How  and  in  what  Manner  to  be 

levied. 

Though  I*  18  E.  I.  Jlat.  4.  /  I.  EtaSts  that,  when  the  writ  origin^d  // 

ebb  aa  ij     dilivertd  in  the  prefence  of  the  parties  before  juftices^  a  pleader  JM 

it?^  fo??c  fiy  '*"^  •  fi^JHft'^^^y  ^^^S^  ^  accorder. 

ia  many  reipects  to  explain  the  fbtute  of  4  H.  7.  and  32  H.  S.  1  Inft.  2  iS. 

S.  1.  Jttd  thejufiicejhallfay  to  bim^  tvhat  faith  Sir  IL  axdfiall 
name  one  of  the  parties* 
[213]       S.  3.  ihenj  when  they  be  agreed  of  the  Cum  of  money  that  nmfl  he 

y  given  to  the  king^  the  ji^ice  JhaUfay^  Cry  the  peace. 
•So  are  the       S.  4.  And  (^er  the  pleader  JhaUJay^  infomuch  as  peace  is  Uceafi 

kffK^^h  ^^^  ^^^  y^^  ^*  ^*  ^^  ''•  ^"  ^i^»  '*^'  ^^^  ^^  ^  acknewmgi 
of  Keble      the  manor  ofB*  with  the  appurtenances  contained  in  the  writ^  to  k 

and  Raftal»  the  right  of  our  ♦  Lord  the  iingy  which  he  bath  of  their  gift. 
fiSiL^a  S.  5.  To  have  and  to  hold  to  him  and  his  heirs,  of  thefaid  fF.  mi 

miftakeand  -^  and  the  heirs  of  A.  as  in  demefnes,  rentSyJeigniories,  courts^pleas^fsr* 

that  it  chafesy  wards,  marriages,  reUqs,  efcheats,  wills,  advowfms  ifchurchei, 

R^M^the  ^"^  ^^  other  franchifes  and  free  cuftoms,  to  thefaid  manor  belonging, 

name  of  a  p^i^^g  yearly  to  R.  and  his  heirs,   as  chief  lords  of  the  fee,  the 

common  fervices  and  cuftoms  dsu  for  aUfervices. 

pcrfoD,and''  J  J  J 

io  is  a  Inft.  510. 

^Iftherebe  S.  6.  And  it  is  to  be  noted,  that-  the  order  of  the  law  wUl  not  fif' 
no  original  fgr  a  final  accord  to  be  levied  ih  the  kinfs  court  without «  ♦  writori- 

Se  fine*  b  P"^>  ^^  ^*^  ^  *^  ^'  ^^^  ^^  before  f  fowr  juftices  in  *e 
motvuid^  but  bench,  or  in  ejnre  and  %  not  otherwife,  and  in  prefence  of  the  parties 
w>idakU  by   named  in  the  writ,  which  mtt/i  be  of  full  ago,  and  good  memory,  ood 

writofer«    ^.^  •/•*••;/-« 
ror.  t  Inft.  ^^  tfprtfin. 

51^.        See  (F)  pU  3y  4»  5»  6, 7.  \  The  iramber  of  juftices  here  mentiaoed  ^^'^^ 

quifite  at  ibis  day ;  but  there  muft  be  at909  the  number  of  mt.    And  therefore  a  fine  levied  bem 

Tboma  BfitmmRtt^  JociisJw]iitdc\2d^^  de  commrount  banco  was  not  good.    %  Inft*  514*  5' S* 

«■      114  H.  7. 14*  EnaBi,  that  itjba/l  he  gwd  tbTugh  ItvieJ  in  C  B.  he/ore,  %  juftices  only  thuu-  ■      J^ 

^  It  was  refoWedi  that  a  fine  may  be  levied  of  lands  in  ancitnt  aemefrtf  in  tb$  cmrt  tf  nmami  ii«*rj 

notwithftanding  tlus  ftatute,  which  fays,  that  fines  Ibali  be  levied  in  C.  B.  U,  non  alibi.    For  lo* 

ftatute  only  takes  anvaytbe  VaKdity  of&ies  Uvied  in  borongb  eenrtj,  or  otkr  inferior  fonrts,  wbicU  W*  ^ 

mifchief  intended  to  be  prevented  by  this  ftatute>  and  does  not  extend  to  courts  of  ancient  d»- 

meibe ;  for  it  would  be  unreafonable,  that  they  fliould  be  barred  of  levying  fines  in  C.  B«  (* 

they  may  bf  by  writ  ofdiliegt)  aodycc  noc  be  abte  to  levy  fijoM  ia  their  coum  ^'■^'"^^^ 


iPfne. 


ai3 


mdfiti  Atf  k  was  ref^kredy  that  fuch  fine  levied  in  ancieot  demefhe  makes  a  dircoatinuaiice» 
and  teall  the  tfft&M  of  a  fine  levied  in  C.  B.  except  that  it  is  no  bar,  which  is  only  by' force 
cf  the  flat,  of  4  H.  7.  Latw.  781.  Humt  v.  BouavE,  and  aL         ■!  Salk*  340*  HilL  t 

AoUtf  D*  K*  «•  C* 

*S.  7«  And  if  a  woman  covert  he  om  tf  tbepartiiSy  then  they  •See(F)pl. 

«^  fcjfey?  examined  before  four  of  the  faid  jitfticei^\  and  if  Jbe  i»a.  and 

i^h  net  ajfent  thereunto^  the  fine  Jbatl  not^  be  levied.  trtumT 

fBot  if  the  fine  be  recciv<d  and  recorded,  the  kmtf  or  her  heirs  Audi  not  be  allowed  to  mvtr,  that 
JHVMwd  exaamntd  morajfaacd*    a  Inft.  5X5« 

S.  8.  Jnd  the  caufe  wherefore  fucb  felemnity  ought  to  be  done  in  a  •  2  init 

/«/,  ii,  hecaufe  a  fine  isfo  high  a  iar^  and  of  Jo  great  force^  and  offo  5'^*  j^** 

firmg  nature  in  itfelf  that  it  concludetb  not  only  fuch  as  be  ♦  parties  ^^g^^ 

sai  \  pavies  tberetOy  and  their  beirsy  but%aU  other  people  of  the  parties  r« 

worldy  being  |  of  full  age,  out  of  prifon,  of  good  memoiy,  and  with'  ^t^T^ 

in  the  four  feas  the  day  of  the  fine  levied.  ti6.  f^ 

this  is  to  be  noderftood  of  privies  in  biood\  not  miy  of  the  htirs  by  the  eowumn  Imr,  which  are  here 
odHed,  i^  bars  hy  the  ckjlom,  here  comprehended  under  this  word  (privies)  as  borougb-cof^lilhy 
gafetkiod,  or  the  like,  which  claim  as  heirs  by  coftoniy  and  is  not  inteoded  of  frivlet  in  ejtate^  as 
jomteoaDts  the  donor  and  donee,  leflbr  and  IdTee,  or  the  like.  Alfo,  this  is  to  be  tfndenkood  of 
privies  infiuejiomf  as  biflsops,  ibbots,  and  the  like.  ■  ■  Privies  fignify  thofe  that  are  partakers^ 
er  chat  bstve  an  intereft  in  any  aAion,  or  thing  with  another,  or  any  relation  to  another.  Tbefii 
are  either  privies  in  eibite,  as  donor  and  donee^  leflbr  and  leffee,  jointenants,  &c.  or  privies  ift 
blood,  as  the  h^r  lo  the  anceltor,  or  between  coparceners ;  for  by  privies  in  blood,  privies  in  bbod 
hAeriiabU  are  to  be  underftood  privies  in  reprefentation,  as  executors  to  teftators,  adnini* 
ftnioR  to  inteftates  ;  privies  in  tenure^  as  lord  and  tenant,  &c.  all  which  may  be  reduced  to  two 
Kenendbeadsy  (via*)  privies  in  deed,  and  privies  in  law ;  privies  only  in  eftate  are  not  to  be  under* 
Ikod  here ;  but  privies  in  eftate  and  blo«xl,  and  by  reprefentation.  Privies  therefore,  being  hetrt 
to  the  parties,  are  bound  or  barred  prefently  for  ever  by  a  fine  if  they  claim  the  fame  title,  thac 
their  anceftorsliad,  that  levied  the  fine,  whether  under  impediments,  or  no ;  for  though  the  iflue 
Id  t»l  is  under  impediments  (as  within  age,  under  coverture,  non  compos  mentis,  in  prifon,  or 
bejrood  fea)  yet  fuch  iflue  in  tail  is  barred  ;  for  fuch  ifliie  is  out  4if  the  Caving  of  the  4  U.  7. 24. 
Wood's  Inft.  i44« 

The  words  parties  and  privies  are  to  be  MnderJtoadzA  to  zfeefin^hy  as  the  ftatute  18  E.  1.  intende4 
fhem.   Jenk.  19  s.  pL  97*  .See  2  Jo.  141  •  &c.  in  Ld«  Darby's  cafe  ace        He  that  is  fnvf 

M  hhod  eniymidmtin  eJLte  alfo,  is  not  within  thefe  fbtutes,  neither  ihall  he  be  barred  by  the  fine« 
Jts  if  lands  be  given  to  a  man  and  ibe  heirs  fenudti  of  his  body^  and  he  hath  a/on  and  a  daughter^  and  the 
/m  k^ies  a  fioe,  mil  dies  witho^  i/fiu^  tins  is  no  bar  to  the  daughter ;  for  though  ihe  be  heir  to  hie 
Mood,  yet  Ihe  is  not  heir  to  the  eftate,  nor  hath  flie  need  to  make  her  conveyance  to  it  by  him  $ 
Wt  if  the  £ither  (  bad  levied  it,  it  would  have  been  otherwife.  3  voL  R.  S.  L.  215,  ai6«  cites 
TriiL  ax  Jac.  C.  B.  Godfrey's  cafe.  By  the  words  privies  and  ftrangers  in  the  ftatute,  if  tenant 
in  tail  is  party  to  the  fine,  and  his  iJTne  claims  fer  formam  dmi,  yet  he  is  privy  i  for  he  cannot  convey 
bimfef  as  heir  to  tht  tail  but  as  of  the  body  of  bis  father^  which  is  privity.  Br.  Fines,  pU  109.  $0  if 
wis  be  given  to  hajhandand  wife  in  fpecialfaiif  the  remainder  to  the  right  hdrs  of  the  bajband  in  fet^ 
and  be  alone  levies  a  fine  with  proclamations  of  it,  by  this  the  iiTue  in  uil  may  be  barred  \ 
fcr  be  cannot  otherwife  convey  himfelf  to  the  tail  and  defcent,  than  as  Iieir  of  the  body  of  father 
aadoMlher.  \  voL  R.  S.  U  ai6.  cites  *  D.  3.  251.  and  Br.  Fines  io9.'— ^*  D.  3.  b.  pi. 6.  Trin. 
I9ILS. 

t  In  thefe  wprds  are  included  as  well  Unantfor  years^  tenant  hjjiatuti  merchant  tn^fiaple^  eefym 
boldtrs  and  aefiomary  holders,  as  tenants  of  freehold  and  inheritance,  if  they  be  ant  ofpojfefion  orfafin  ac 
the  time  of  the  fine  levied ;  fur  a  fine  levied  by  a  ftranger  cannot  barr  him  that  is  in  pofleffion. 
And  albeir,  the  words  of  this  law  are  very  general,  yet  do  they  not  abrogate  the  ftatute  of  W.  a« 
iSe  doois  conditiotialibus,  a  Inft.  5i7<— -*lf /<ntiir#  in  tail  levies  a  fine  ;  this  fine  bars  the  intail,  and 
every  other  perfon  who  has  right,  if  he  does  not  enter  or  claim  within  5  years  after  the  fine  and 
pnclamatioos ;  unlefs  fuch  perfon  be  aided  by  fome  of  the  in^ediments  mentioned  in  the  ftatut«> 
Sy'allthe  jvdges  of  England.    Jenk.  19a.  pi.  97.  cites  x^  H.  S.  6. 

I  By  this  aA,  if  any  ftranger  was  within  age,  or  in  prifon,  or  non  compos,  or  beyond  the  feas. 
at  the  fine  levied,  he  was  totally  and  for  ever  excepted ;  fo  as  after  his  full  age,  coming  ant  of  ptj^ 
Irr.  he  or  his  hdn  tmdoot  ma^t  any  cldm.    a  Inft.  ^iS.m^mmBitt  this  is  altered  by  the  4  H.  ?• 


i&BSaif. 


^  n.  7.a^ 


5.9.  If 


«i4  JTine. 

•Thmigh  g.  ^.  •  tfihey  mkt  not  their  llam  ef  their  HSUh  within  i«M 
i^Ttef  <'ndadaybythtciutarj. 

put  not  in  their  claim,  yet  in  fome  cafes  the  nj^ht  ofone^  who  might  chimy  and  doib  noif  (ball  tr* 
frJerved.  As  if  diflbifor  be  difleifed,  and  the  (econd  difleifor  levy  a  fine  ;  in  this  cafe,  if  tht;&-;f 
Sffeifor  alter  witftin  the  year ^  this  flsfliU  |jreferve  the  right  of  the  diflfeifee ;  bediufe  tfSe  fiiil  diOidirorr 
by  his  entry,  avoidod  the  whole  eftace  given  by  the  fine,  and  yel  the  difleifee  might  have  entered 
lumfel^    a.  luit.  fiS.-i^b  fi. 

2.     27  J?.  I.  cap,  I.' A  3.    -Ewtfi^J  thati  if>^  jujiices  Jhall fee  tbef 
fuch  notes  and  fine s^  as  hereafter  Jh all  be  levied  in  our  courts  be  read 
openly  and  foleafiniy,  and  that  in  the  mean  time  all  pleas  (hall  ceafe. 
And  this  mufl  be  at  two  certain  days  in  the  week  according  to  the 
difcretion  of  the  jiiftices* 
Ha.F.K.  3.  Jt  common  law^  a  man  might  levy  a  fini  by  attorney^  as  well  as 

••  144'  W  confeis  an  aSion ;  and  the  attorney  himfelf  might  entef  and  record 
it,  though  the  party  did  not  make  conufance,  and  of  this  great 
mifchief  followed^  and  oftentimes  diflierifon ;  and  therefore  it  was 
•,15  E.  2,  ordained  by  the  ftatute  *  de  fnibus  et  attorn,  that  a  fine  (hould  not 
be  levied,  until  the  parties  went  before  the  ju dices  in  proper  pcr- 
fon,  fo  that  the  juftices  might  have  conufance  of  their  age,  and 
Other  defaults  ;  yet  at  this  day  a  man  may  take  eftate  by  fine  by 
attorney.  Alfo,  a  man  Tnay  take  a  grant  and  render  by  fine  by  at^ 
torney^  as  in  proper  perfon.  Dcnlh.  R.  of  Fines  7* 
•<7rif.  ts  4.  And  the  baron  and  feme  may  take  eftate  by  fine  by  attorney 

(feignior.)     n^ade  by  the  barony  but  this  (hall  not  bind  tlie*Iord  to  claim 
tf  fiioSr^ '  ^^'  ^"^^^  ^^^^  *^  coverture  diffolved*    Den(h.  R,  of  Fines  j. 
'boi  be  (feme.) 

5.  But  mayor  and  commonalty,  dean  and  chapter,  reclufe  W  /- 
nw/' cannot  levy  any  fine,  nor  take  any  eftate  by  fine  by  attorney* 
Denfh.  R.  of  Fines  7. 

[  See  Stat.  4  H.  7.  Cap.  24.  /  12.  at  (W.  4.)  infra,  ] 


(A.  4)     How  Confidered  in  law* 

1,  A  fine  is  no  more  in  efFeft,  than  a  covenant  made  between  the 
parties  before  jujiices^  and  entered  of  record.     Br.  Fines,  pi.  97. 
cites  21  E.  4.  4.  per  Tremaile. 
Though  a         2.  A  fincjfer  cognizance  de  droit  come  ceo^  &c.\s  a  fine  executed, 
fine  be  a      and  IS  2L  feoffment  ofrecordy  arffl  fo  are  the  otlier  fines  executed  j  as- 
feoffment     fines,y«r  releafe  confirmation^  or  furrender.     2  Inft.  513. 

vet  it  is  but  iofifiiwe  juris.    If  an«>thcr  were  in  by  tort,  it  wijl  not  amount  to  an  entry*  as  a  feoff- 

mrnt/fhall,  per  Bridgman  Ch.  J.  Cart.  176. Jo.  16  Elia.  459,  cites  D.  333.  b.  334.  a.— — 

Co.  Litt.  331.  b.— -D.  334.  pi.  30.— •  But  fee  pi.  5. 

3.  Where  one,  who  hath  z  freehold  in  pojpf/iony  levies  a  fine 

come  ceoj  Sec.  this  enures  as  zfeoffinent  zvith  livery  on  record '^  but 

[215]  where  he  hath  but  a  reverfton  or  remainder^  it  enures  only  as  a  grant 

thereof,  without  tort  prefumed,  or  done  to  the  pofieiSgn  of  t 

ftranger,  who  hath  the  frechoid.    Arg.  Mo.  629.  in  Sir  Cha. 

Danver's  cafe. 

4.A 


4*  A  fine  is  a  perfinal  a£iion^  though  the  covenant  is  real  in  re'> 
ipe£^  it  concerns  land.  Arg.  HilL  6  Cari  Cro.  C.  270.  in  cafe  of 
Favely  V,  Eafton. 

5.  The  Court  denied  a  fine  to  be  a  feoflFment  of  record,  and 
laid  It  was  improperly  fo  called,  but  that  the  meaning  was,  that  it 
had  the  cflfefts  of  a  feofFment  to  feme  purpofes,  if  he  that  levied 
the  fine  was  fcifed  of  the  freehold  at  the  time  of  the  fine  levied. 
I  Salk-  340.  Hill.  I  Annae,  B.  R.  in  cafe  of  Hunt  v.  Bourne. 

6.  While  a  fine  remains  on  record,  thtire  credit  muft  be  given 
to  it.  per  Cur.  10  Mod*  45.  Mich.  10  Annae,  B.  R.  in  Lord 
Say  and  Seal's  cafe^ 


(B) '  Plea  of  the  Fine  [Anciently. *[ 

[i.  II  H.  3.  Plea  rolls  at  die  tower  Rot.  7.  in  a  writ  of 
right  by  Galfi-id  de  Cerlanda  &  Matillidem  verfus  JoUanum  Nevil^ 
the  tenant  pleaded  2,  fine  upon  releafe  acknowledged  by  the  anceftor 
of  the  demandant  in  time  of  H^%,  l^  inde  ponit  fe  fuper  tedem  cu^ 
ri^t  qui  eji  in  tbefauroy  and  the  plaintiffs  deny  the  faid fine  Csf  inde 
ponunt  fe  fiiper  recordum  curia  &  pes  curia  inventus  eJi  in  thefauro 
demini  regis  l^  curia  avocat  ^  warrantizatus  eft  a  jufliciariis  &f 
ide9  adjudged  that  the  plaintiflF  be  barred,  &c.] 


(C)  Who  [niighty  or\  may  take  a  Fine  Ex  ofEcio, 

[Anciently  and  NowS\ 


[i.    /t  Fine  may  be  levied  in  eyre,     ir  H.  4.  68.  b.  16  £.  3.  19  Weitr.itf. 
^  E.  3.  Abbe  13.  per  Thorpe  anciently.     2  E.  3.  35.  b.]      ^^^J^X 

fcirefac.  in  Ayde  2.— I>en(h.  R«  of  Fin«s  24 

[2.  Ancientl  V  a  fine  might  be  levied  before  the  jujiices  ofafffe  in 
an  afjife,     16  t.  3.  19  E.  3.  Abbe  13.  adjudged.] 

[3.  A  fine  might  be  levied  before  the/i^iV/j  itinerants.  8  E.  i 
Rot.  Claufarum  Membrana  lO.] 

4«  Where  a  vill  prefcrihes  to  hold  tleasy  and  to  make  prote/lation^ 
in  nature  ofwbatfoever  writ  they  wiUj  yet  they  cannot  levy  a  fine  in 
41  writ  ofrighty  and  make  proteftation  of  a  covenant^  &c.  for  the 
adion  is  real  and  the  proteilation  peiibnal,  per  Knevet  J.  therefore 
if  it  be  not  exprejjed  to  levy  a  fine,  it  is  a  great  qudlion.  Bn 
Fines,  |d.  104.  cites  50  KS.  9. 

5.  Conuiance  of  fines  may  be  levied  in  parliament  by  a  Ipecial  ''^Ofig.  (Dn 
fuit  of  any  ♦  coming  to  the  parliament.    Denfh.  R.  of  Fines  2.        vinircal.) 

6.  The  King  may  take  conuiance  of  a  fine,  and  fend  it  into  bank  orimcoram 
by  writ  ^  and  ^fo  the  Lord  Chancellor  of  England.  Denih.  R.  of  ipfo  rege  & 
Fines  2.   Sec  the  ftatute  de  finibus.  masnutibu, 

regni  pcr- 
Sifehatar.  Spelm.  Glots.  yerbo,  Fints* 

Vql.  xm.  s  7.  ju/ii 


icer 


21  St  S^itit. 

7.  jfujiic^s  in  eyre  may  take  conufaiKC  of  fines,  and  fo  might . 
ju/ihes  of  the  cormnon  bench ^  before  that  it  was  a  certain  place,  and 
Tww  ju/iices  of  the  common  bench  may  take  conufances  of  fines,  &c* 
Denfr.  R.  of  Fines  2. 

8.  So  jt^Jiices  of  ajfife^  of  tenements  in  plaint  before  them,  and 
Xh^  jujiiies  of  nijt  prius  may  take  cbnufance  of  fines,  and  darrein 

•  presentments  in  quare  intpedit  of  advowfon,  in  the  fame  county, 
r  216  1  where  the  advowfon  is  ;  hutjujiices  of  ntft  prius^  in  entering  pleas 

of  lands  cannot  take  conufance  of  fines.     Denfh.  K.  of  Fines  2. 

cites  37  Aff.  17. 

g.  At  common  law,  the  barons  of  the  Exchequer  held  common 

pleas,  and  took  conutance  of  fines  ;  but  now  they  arc  prohibited  bj 

the  ftatute  called  articuli  fuper  chartas^  made  anno  28    £d.  i. 

Denfli.  R,  of  Fihes  2. 
Br.  Judge,        10.  h  jujlice^  or  Other  perfon  being  cognlfee  in  a  fine  may  not 
«  xi*V:*^*^*^*    take  cogni&nce  thereof  himfcif ;  for  if  he  fo  do  the  fine  thereupon 
pcrstran^  levied  is  Void.     8  H.  6.  21.  Weft  Symb.  f.  17. 

I!r.  Judgmt.  pL  xi6.  cites  8  H.  6.  19.  per  Martin. 

Coke  in  his  ji.  The  king  by  patent  or  commjjiony  with  a  non  ohjlante^  grun 
Fines"^©'*  ^ffwrr  to  A.  and  B,  jufiices  of  afjife  in  a.  circuit,  to  take  the  conu- 
fays,  be  '  fance  of  all  fines  and  recognizances,  conjundtini  and  fcparatim.  / 
thinks  that  is  not  a  judge  of  one  of  the  benches  at  IVeJlm'injUr^  nor  one  o\  the  . 
lcvicd"bc^  barons  of  the  Exchequer ;  A.  takes  the  conuCince  of  a  fine  by  the 
fore  any  by  authority  abovementioned  ;  the  caption  is  good  by  force  of  this 
tied.  pot.  patent,  without  any  dedimus  proteftateni  fued  before  or  afterwards, 
that  IS  no  Xhis  judgment  was  affirmed  in  error.  Without  fuch  fpecial  pa- 
knightor  ^^^^  ^c  Ch.  J.  of  the  Common  Pleas  only  has  the  prenjgarive  to 
feijeant,  it  take  the  conulance  of  fines  without  any  dedimus  potefiaiem  fucd 
IS  error,  before  the  caption,  or  afterwards.  This  cafe  was  rcfoived  upon 
rUerfcd  in  good  confideraticn ;  thcfe  juftices  were  the  attorney  general  and  a 
B.  R.  by  ferieant  at  law.  The  Jiatute  of  li  E,  i.  de  modo  levandi  fines  or- 
wnt  of  cr-  dams  the  caption  of  fines  before  the  judges  of  the  Common  Pleas; 
that  it  is  th^fiatute  of  Carlifle  15  E.  2.  ordains  in  cafe  of  ficknels,  or  impo* 
faid  in  F.  tency  of  the  conulor,  that  one  of  the  judges  of  one  of  the  benches, 
N.  B.  that  ^ith  a  ferjeant,  or  a  knight,  (hall  have  power  to  take  fuch  conu- 
fworn^to  f^ncc*  Thefc  are  only  afjirmaxlve  flatutes^  and  do  not  take  away  the 
the  king  king^s  prerogative  to  grant  power  by  dedimus  potejiatem  to  other 
may  take  perfons  than  thofe  named  in  thefe  ftatutes,  to  take  acknowiedg- 
bv'dcd^pot.  n^^'^^s  of  fines.     And  fo  it  is  ufed  at  this  day.     Jenk.  22j.  pi.  9a 

and  yet  he  is  not  named  in  the  ftatute.— Br.  Fines,  pi.  120,  S.  P.  hut  adds  a  quaere  if  a^,^7«Ml 
at  /..w  be  not  lakm  as  jujiicc  by  Che  equity  of  the  ftaluto.  ■  'Trin.  5  £iiz.  D.  224.  b.  pLji* 
Quilter's  cafe. 

This  is  *«•  12.  Juftices  ofB.  R.  and  C.  B.  and  Barons  of  the  Exchequer  in 
iu^fu€tuJi»€m  ffjgi^  circuits  without  ded.  pot.  may  take  conu&nce  of  fines  ;  and 
2x7.'  pL  90.  *  ^^*^  °^  covenant  and  ded*  potelt.  is  fued  out  afterwards  with  aR 

Jenk.   antedate*     But  none  clfe  may  do  fo.  ♦  Chief  yuftice  tfCB*  only 

169.pl.  a8.  may  take  fine  without  ded.  poteft.  fued  out  either  before,  or  aftCT^ 
Tii.-lco.    ^  ^y  ^^  prerogative  of  his  place.    Jenk.  279.  pL  3. 

K .  on  Fines,  lect.  9.  pag.  ro.  S.  P.  as  to  the  Ch.  J.  of  C.  B.  and  fays,  that  the  cLufjuJUit  of  E»ihmdf 
nor  anv  other  juflire  of  the  king  can  take  conufance  in  the  country  without  writ  of  ded.  poie(L 
&;iU  tiiis/cfw  to  h*  by  cujiom  and  ujage ;  fur  be  i^%  be  does  not  &ad  any  fuch  fpecial  aotbority  fjistM 

ta 
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to  the  t^.  J.  of  C  B.  by  any  ftatpte."  ■»  Weft.  f.  16.  fays  that  the  chief  juftice  of  C.  B.  fy  the 
friviltgi  and  pnngativt  of  his  plact  aod  office  may  t^e  cognizance  of  fines  iV  <my  flat*  wa  oftourt^ 
ami  certify  the  fame  without  writ  of  dedimus  poteftatem*    ekes  D*  224.  pU  31- 

13.  Fines  may  be  acknowledged  before  the  Lord  Ch,  y.  of  C.  B. 
Of  two  cf  the  juftices  in  open  court  \  this  is  called  acknowledging  a 
fine  at  oar,  but  the  Ld.  Ch.  J,  may  take  fines  in  any  place  out  of 
court  without  a  commifiion,  and  certify  the  fame.  Juftices  of  ajjife 
may  do  it  by  the  general  words  of  their  patents  ;  but  they  do  not 
ufe  to  certify  the  iame  before  a  fpecial  writ  of  dedimus  poteftatem 
is  fued  out.    Wood's  Inft.  242. 

14.  A  fine  cannot  be  levied  by  any  that  have  conufance  ef  pleas y 
or  power  to  hold  pleas,  it  muft  be  done  only  before  the  juftices  of 
the  Common  Pleas ;  for  the  king  cannot  grant  power  to  hold 
plea  for  the  levying  of  a  fine.  Wood*s  Inft.  242,  243.  (cites  34 
and  35  H.  8.  22.  concerning  fines  in  towns  corporate.) 

• 

[  See/tf/.  18  £.  I,/  6.  and  the  notes  thereon  at  (A.  3.)  ] 

(C.  2)  At  Common  Law,  and  Now.     Levied  in  [^'7  J 
what  Places  or  Courts,  other  than  C.  B.  and  whp 
may  take  Fines  elfewhen 


I.  In  affife,  the  tenant  faid  that  the  ujage  ofthefoke  ofWincheJter 
IS,  and  time  out  of  mind  hath  been,  that  if  any  bar  on  and  feme  make 
alienation  of  the  land  of  the  right  of  the  feme  by  charter,  and  the 
baron  and  feme  come  before  the  bailiff" of  the  bijhop  of  Wlncheftery 
brd  9^  the  fokey  in  the  court  of  the  foke^  and  the  feme  is  confefledand 
examined  before  the  bailiff  in  the  fame  courts  and  they  acknowledge  " 
the  &me  d;ed ;  this  (hall  bind  as  a  fine  at  common  law ;  and  this 
matter  was  pleaded  in-  bar  of  the  affife,  and  Hank  and  Kni  vet  J. 
were  clear,  that  they  fhall  not  prefer ibe  in  fuch  cujiom^  if  it  was  not 
a  city  or  borough ;  and  after  the  affife  was  awarded  :  quod  nota,  and 
Tono  bar.    Br.  Cuftoms,  pi.  39.  cites  45  Aff.  48. 

2.  A  fine  may  be  levied  and  acknowledged  in  B,  R,  when  the  It  feems  to 
record  is  there  by  error ;  but  not  upon  original  to  be  commenced  "^^  '^»at  6«- 
there.  Den{h.R.  of  Fines  3.  ^',:^J^^ 

'^fffWof  the  fine  fin II  rem:un  nuitb  the  cbirtgrapber ;  and  this  is  the  rea&m>  that  a  fiac  caiinot  ';• 
IwicU  ia  B,  R,  bccaufc  ibert  is  ho  cbircgraphcr.    Co.  R.  on  Fines  ii. 

3»  If  a  fine  be  levied  in  B.  R.  it  is  not  voidy  but  voidable  by  writ  Br.  Fines, 
rfen-or.     Co.  R.  on  Fines  9.  cites  36  H.  6.  34.— ^Br.  Faux.  pi.  71.  cites 
^ov,  pi.  15.  cites  36  H.  6.  32.ihat  Fortefcue  held  it  good  enough/  fi,,e'ievf  d* 

in  B.  R.  is  goody  hot  Brook  makes  a  quere  thereof 

• 

4»  Thofe  who  have  conufance  of  pleas  by  charter^  after  conu-   By^mi/ 
once  granted  in  fuch  licences,  &c.  may  take  conufance  of  fines  ^^J^J^^^ 
w  their  courtaof  lands  in  the  writ ;  but  they  ought  to  have  power  \\ft,\inaM 
rf levying  fines. by.  fpecial  words  in  their  charteryiiG.  and  they  cw/. Wciu 

S  2  ought 
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f.  i8.  cites    ought  to  pray  conufance  in  thefc  cafes,  before  the  fine  ackno«F« 
HBut^finc*  ledgedj  or  they  (hall  not  have  it.    Denfli.  R.  of  Fines  2. 

levied  m  Miciemt  {f<m-fn<t  by  any  cujom,  feems  void.    Weft.  f.  iS.  cites  44  E.  }.  3S.  and  that  it  is  tbi 
fame  in  other  iuferiour  courts,  cites  50  Aff.  pi»  9.  * 

5.  jfnd  upon  conufance  granted^  a  fine  may  be  levied  before  the 
ffufyor  of  London  of  lands  in  the  writ  contained  j  and  fo  it  may  la 
writ  0/  right  in  London.    Tamcn  quzre.    Denib.  R.  of  Fu»s 

a,  3- 


And  deeds 
inrolled  in 
Jjoiuion  are 
as  ftrong 
as  fines* 
Denih.  R. 
of  Floes  3. 


6.  But  a  man  cannot  prefcribe  to  levy  fines  in  his  court  of 
lands  within  his  manor ;  bccaufe  fine  is  a  record,  which  no  man 
fhall  have  by  prefcription  ;  and  the  king  upon  every  concord  is  daWj 
which  a  man  cannot  be  by  prefcription.     Denfli.  R.  of  Fines  3. 

7.  A  fine  levied  in  Q  ^.  of  lands  within  the  cinpie  ports  is  good, 
and  fliall  not  be  reverfed  by  error.     Denfli.  R.  of  Fines  3. 

8.  A  fine  levied  of  lands  in  Ireland  in  C.  B.  here  is  void* 
Denfli.  R.  of  Fines  3. 

9.  In  marjhalfeaj  hundred^  county^  leet^  or  court  barony  fines  can* 
not  be  levied,  becaufe  a  pracipe  quod  reddat  lies  not  ^ere,  nor  t 
writ  of  covenant  \  yet  upon  writ  of  rights  the  fuitors  in  court  bania 
{hall  hold  plea  of  land,  and  fliall  be  tried  by  battle,  and  not  by 
grand  affile ;  yet  none  of  thefe  juflices,  nor  courts,  have  power  cif 
recording  a  fine  upon  proclamation,  but  only  the  iuftices  of  the 
king  in  C.  B.  nor  any  of  the  fines  levied  in  the  (aid  courts  at  this 

r       0  1  ^^^  ^^^  ^  other  force,  but  as  the  fines  there  levied,  were  before 

[  2 1  o  J  the  ftatute  of  4  H.  7.  24.  except  the  fines  levied  in  C.  B.  widi 

proclamation ;  fo  that  it  is  in  the  election  of  every  one  tokvy  afine 

by  the  (aid  ftatute,  or  according  to  the  form  before  ufed.    Deniiw 

R.  of  Fines  3.  4. 

10.  By  34  and  35  if.  8.  26.     Fines  may  be  levied  in  Wales. 

!!•  By  37  if.  8.  19.     In  the  county  palatine  ^Lancafter. 

12.  By  2  Ed,  6^  28.     In  the  county  palatine  of  Chefter. 

^3-  By  5   Eli%.   27.     In  the  county  palatine  of  Durham. 

14.  By  43  £/ts.  15.     In  ihe  city  of  Chefter. 

ties  mufWie  of  lands  lying  in  tbofc  counties.  \Vood*k  loft.  143.— Fines  may  be  levied  within  the 
coonty  palatine  of  Lancafter  and  CheAer,  but  that  is  (as  Coke  fays  he  appreliends)  l»y  force  of 
divers  a^  of  paiiiamenc,  and  fo  it  may  be  in  any  cities  or  towns  corporate,  where  they  hwei^ 
«o  kvyjims,  if  their  ufc.ges  are  confirmed  by  aS  of  parliament »  But  fuch  fines  Ihall  not  bar  any 
tail,  001*  aay'ftrangers>  who  have  prefenti  or  future,  right.    Co.  R.  on  Fines  9. 

[  See  fBrerogatite  (D.  c)  Conuraiue*  ] 


BurfioM^in 
thofe  conn* 


(D)  Fine  of  Land.    What  Perfons  in  rcfpea  of 

Eflate,  \nHty  levy  Fines^ 


S.  p.  per 
Treipailey. 
and  yet  no 
original  is 
between 
them,    at 
]p-  4-  5,  pl«  St 


[ 


I.   JN  writ  (^  right  againft  tenant  for  life  [who  makes  dc6A} 
-*  after  de&ult,  [if  he  in]  remainder  is  receivedy  a  fine  nay 
be  good  between  the  demandant  and  him  [in  remaioder]  wh4  is  r#* 
ceivfd.    %i  £•  4.  5.  J  .    . 

£a.  A 


[!•  A  vouchee  may  levy  a  fine.    8  H.  4.  5.  5  H.  7.  41.]  After  he 

te  the  %K9r£Mj  he  Tsay  levy  a  fine  Co  the  denaandanty  though  in  fa^  neither  of  them  i$  feifed'i 
for  fuch  roucbee  is  tutaxt  in  Jaw,  and  may  confefs  the  a^ion  ;  becaufe  of  the  privity  between  htai 
and  the  demandant.  £'U  a  fine  by  him  ib  levied  to  a  ^  Jit  anger  is  void,  8  H.  4.  $  H.  7.  40. 
Wed.  Symb.  f.  13.  Br.  Pines,  pi.  34*  cites  8  H.  4.  5*«— ~*3  Rep.  19.  h.  ia  a  nota  of  tfae  re^ 
pArters.— — In  regard  to  the  demandant,  vouchee  is  tenant ;  but  in  regard  to  a  ftranger  he  is 
DOC  I  Rep.  87.  hi  per  Walmfley  J._<«— *  Br.  Fines,  pi.  105.  cites  S.  C.  and  chat  it  is  void  for 
want  of  privity. 

[3.  AprUr  prefentahU^  who  had  cevent  and  common  fealy  midit  r*— *—  n 

levy  a  *  hne  ;  for  he  had  the  right  in  him.     12  H.  4.  f  I'l.  21  i^*  ♦Fol.  14. 

I.  b.  adjudged  16  E.  3.  19  E.  3.  Abbe.  13.  adjuJgcd  8.]  <«  "v  ^ 

t'*  H.4. 

If. b.  pi.  13. 

4.  Note,  that  tenant  for  years^  tenant  /[jr  ^<r/ttf^-mcrchant^  or  If  tenant 
ftaplC)  or  guardian  in  chivalry^  or  tenant  at  will  cannot  levy  a  fine ;  [^ Jjjj®^  g 
and  if  they  do,  it  is  void,  though  it  be  with  proclamation.     Denfli.  ^boutfrji 

R.  of  Fines    IX.  making  a  fi* 

efmrntf  the 
fine  IS  void,  as  to  the  making  of  any  title  by  way  of  non-claim,  by  reafon  of  the  imbecillity  of 
the  e(bte.  Wms's  Rep.  519.  cites  it  as  fo  held  by  Holt  Ch.  J.  in  delivering  the  refolutlon  of  the 
court  ill  the  cafe  of  Hunt  v.  Bourks  ;  which  Ld.  Chancellor  agreed,  and  thence  it  u'as  infer* 
red,  tbit  if  in  cafe  of  lefTee  f  >r  years,  as  bsforr,  the  fine  might  be  (aid  to  be  void,  becaufe  parties 
finis  nihil  babuenutt  *..  a  fortiori,  it  might  he  fo  faid  in  cafe  o^  tenant  at  iu:U\  but  Ld.  Chancellor 
held  it  otherwife,  "where  a  fine  was  levied  by  otu,  fufbo  bad  a  tleft.{/ih/e  riy/tf  rndfucb  hffee  joined  toith 
^as  in  the  principal  cafe  there.  Mich*  1718.  Wms's  Rq\  5 19, 5  20.  in  cafe  of  Carter  V.  Bar* 
Baidiilon.-— (alias  Loddington  v.  Kime.  vid.) 

5.  Ceftuy  que  ufe  in  fee  Jimple  may  levy  a  fine,  and  this  (hall 
Wnd  his  feoffees.     Denm.  R.  on  Fines  12. 

6.  Executors  that  have  power  to  re-enter  by  will,  cannot  levy  a 
fine.    Denfh.  R.  of  Fines  12. 

7.  A  fine  levied  to  a  corporation^  that  is  aggregate^  is  good 
enough ;  for  a  man  may  receive  a  fine  by  attorney ^  but  not  levy  a 
fine  ^  attorney^  by  the  exprefs  words  of  the  ftatute,  anno  15  £.  2. 
made  at  CarliJIey  by  which  it  is  provided,  that  partes  finis  perfonaliter 
veniant  coram  jufiiciariity  ut  eorum  atas^  facultas^feu  cflli  defe^fus 
per  e$s  ai^udicari  pojpnt ;  Co,  R.  on  Fines  9. 

8.  A.  devifed  to  J.  S,  in  fee  lands  held  by  knight^ s  fcrvice^ 
J.  S.  granted  a  leafe  for  years  of  the  whole,  and  the  Icflec  occupied 

under  this  leafc  for  3  yeats;   aJFtcrwards  the  heir  at  law  levied   [  219  J 
a  fine:  refolved,  that  this  entry  and  leafe  by  J.  S.  did  not  gain 
pofieffion  but  of  2  parts,  and  the  heir  was  never  out  of  poiTeffion, 
and  fo  his  fine  is  good.     Mich.  40  Eliz.  B.  R.  Cro.  £.  641. 
Hempflev  v.  Brlce, 

9.  Aloeit  every  fine  be  gpod  to  bind  the  parties,  yet  for  the  va-  l>en(h.  of 
lidity  of  the  fine  i^  is  convenient,  that  either  the  cogniior,  or  the  cog-  ^"***  *^- 
nifcc  \itfeifed  of  the  lands  alienated^  41  Ed.   3.   14.  22  H.  6.  13. 

fo[  the  fine  is  yoid,  if  neither  of  the  parties  be  feifed  at  the  levying 
thereo£  Weft^s  Symb.  f.  13.  cites  41  Ed.  3.  14.  33  H.  6.  18.  5 
H.  6.  27.  27  H.  8. 4.  and  ao,  37  H.  0.  34.  13  Afli  p.  8.  3  H.  7, 
9-  5  Ed.  3^  ^2  H*  6.  57, 

10.  The  king  levied  fines  by  grant  and  render  of  lands  defcended 
to  him^-mi  the  E,  of  G.  afubje^^  his  anceftor,  bj^  advice  of  Pop- 
pam  and  Coke.  After  the  render  made^  they  advifed  it  neceflary 
to  have  letters  patent  granting  to  the  conufee  by  exprefs  words,  that 
K  ^ght  ^ter  |nto  tiie  land  for  ptherwife  the  nqe  being  executory, 
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upon  grant  and  render,  it  might  be  doubted,  if  the  conufec  without 
any  fuch  grant  might  enter  on  the  king.  7  Rep.  32.  'b.  Mich.  2 
Jac.  cafe  of  fine  levied  by  the  king,  tenant  in  tail. 

11.  Tenant  infa-Jimple^  in  tail  general  or  fpecial^  or  tenant  in 
remainder  or  reverfion^  may  levy  a  fine;  tenant yir  life  may  levy  a 
fine  oflandsj  &c.  which  he  holds  for  life,  to  hold  to  the  cognizee 
*for  life  of  the  tenant  for  life.  If  he  grants  a  greater  eftate,  it  is  a 
forfeiture.  So  it  is  of  tenant  in  tail  after  poffibility  of  ifTue  extii^ft, 
tenant  in  dower^  tenant  by  ctirtefy,  A  tenant  for  years  cannot 
levy  a  fine  of  his  term,  nor  tenant  by  copy  tf  court-roU  of  his  cf* 
tate.  A  tenant  in  common^  joint-tenanty  or  a  coparcener^  may  le\y 
a  fine  of  their  parts.    Wood's  Inft.  241. 

12.  Note,  That  the  cognizor  or  cognizee  mujl  befeifed  of  a  free-' 
holdy  be  it  by  right  or  wrong.     Wood's  Inft.  242. 

^"^iS^**"^  13.  A  man  by  his  will  devifes  his  lands  to  trujlees  for  99  years 
the  plain,  fi^  ^^  payment  of\i\s  debts  and  legacies  ;  <!7wrf  afterwards  in  cafe  they 
tiff,  that  in  JhouU  not  aSl-^  and  take  upon  them  the  truft  within  fix  months  after 
t»ie  cafe  of  jjjs  death,  then  he  devifed  the  (aid  lands  to  another^  and  his  heirs  in 
v.Varnbs  ^H/^  '^  ^^^  his  debts  and  legacies;  and  afterwards  to  A,  in  tail  \ 
the  fine  was  remainder  In  tail  to  B.  A^  levies  afinC'^  and  dies  without  ijfucy  five 
^h^***^ft^  years  pafTed  andnon  claim.  The  Ld.  Keeper  was  of  opinion,  that 
qiietru;t[  ^^^^  ^^^  ^7  ^^J^y  f^  ^^^ft  ^^  ^'9  ^^^  ^^^  claim,  (hould  bar  the 
who  had  remainder  man  in  tail.  For  equitable  rights  are  as  well  to  be 
the  whole  bound  by  fines,  as  adions  and  titles  at  law;  and  cited  the  cafe  of 
uteb him  FREEMAN  and  Barmes,  where  a  fine  by  cefty  que  truft  was  ad- 
andfo  was'  judged  a  good  fine  and  bar;  and  he  was  of  opinion,  that  it  would 
to  work      bind  at  law.     Hill.  1683.  Vern.  226.  Bafkct  v.  Pcirce. 

upon  his 

own  equity  only  ;  but  that  here  the  ccftuy  que  truft  had  but  an  efiate  tail,  only,*  vhich  was 
f pent,  and  there  were  other  remainders  over;  and  it  being  inOfted  in  this  cafe,  that  the  re<- 
mninder  man  was  not  barred  by  non  claim  ;  fur  that  all  the  debts  and  legacies  were  not  paid,  ard 
fo  his  title  was  not  commenced  ;  and  that  the  term  f(tr  99  years  did  fubfiit,  and  was  nni  expired  x 
and  further,  that  the  entire  eftate  at  law,  being  in  the  truftec,  lie  ought  to  have  entered,  and  it 
was  againft  equi^y,  to  fuffcr  the  ceftui  que  truft  to  be  b^trred  by  non  claim  for  the  laches  of  b>t 
truftee.  Whereupon  the  Ld.  Keeper  decreed,  thit  the  iiuftce  fl)oiild  give  leave  to  the  pain-, 
tiff  tu  bring  an  adUon  in  his  name  to  try  his  title,  and  faid,  it  Uing  a  title  at  Liv,  be  vjyuld  »u  J^trr* 
mini  it  binfCelfi  though  his  opinion  was,  that  the  plaintilf  was  barred.  •  Vern.  226,  227.  Hill. 

16S3.  B^iket  V.  Pierce. S.  C.  cited  Pafch.  1 1  Geo.  9  Mod.  144.  in  cafe  of  Webber  v.  Eait 

of  Moncracb. 

14.  A.  devifed  land  to  B.flr  payment  of  his  debts ^  and  when  his 
debts  are  paid  then  to  B.for  life^  with  power  to  make  leafes  for  99 
years,  if  three  lives  fo  long  live  ;  remainder  to  the  heirs  male  efhh 
body-i  remainder  over.  'I'his  eftate  to  B.  though  executor)'^  and 
exprcfsly  limited  to  A.  for  life  is  yet  an  eftate  tail,  and  bar- 
rable  by  fine  and  recovery.  Wms*s  Rep.  142.  Pafch.  171 1.  per 
Ld.  Harcourt,  and  thereby  reverfcd  a  decree  of  Ld,  Cowpcr's.  Bale 
V*  Coleman. 
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(D.  2)  By  whom  :  Tenant  in  Tail ;  or  by  Perfons 

not  feifed  of  the  Eftate  Tail. 

I.    A     Tenant  for  life,  remainder  to  B.  in  taily  remainder  to  the  *  Tenant 

-^»  right  heirs  of  B.     If  B.  bargains  and  fells  all  his  eftate,  *  ^'j*!^'^^^^^^^ 

or  levies  a  line  with  proclamations  of  it  to  D.  nothing  paiTes  to  the  jjg,  ^j," 

grantee,  as  to  the  remainder  in  tail,  but  during  the  life  of  B.  3  Le,  tail  is  bar-, 

60.  Hill.  18  Eliz.  C.  B.  Owen  v.  Sadler.  red.  3  Rep. 

84.  Pafch. 
44  EU    The  cafe  of  fines.  Jenk.  274.  pi.  96.  S.  P.    But  if  there  had  been  no  procia» 

19  ^JM,  there  had  been  no  dif  continuance,  becaufe  the  conufor  was  not  feifed  of  the  entail* 

1,  Grand-father  and  grand-mother  tenants  in  tail  of  the  gift  of  Am 
—remainder  to  the  right  heirs  of  grand-father^  Grand-father  dies 
—grand-mother  enters — fadiex  by  deed  inroUed  and  fine  with  pro- 
clamations, conveys  to  king  Philip  and  queen  Mary,  and  the  heirs 
and  fucceflbrs  of  the  queen.  If  this  barrs  the  fon,  the  grand-mo- , 
ther  tenant  in  tail  being  feifed  ?  Mo.  146.  Trin.  24  Eliz.  Twine's 
cafe. — Mo.  455.  S.  P.  adjudged  a  bar,  Trin.  38  Eliz.  Lynn  v. 
Spencer. Cro.  E.  513.  S.  C. 

3.  Grand-father,  father  and  fon.  Grand-father  was  tenant  in  Jcnkr27<.. 
tail.  .  Father  in  life  of  grandfather^  levies  a  fine  to  a  ftranger,  who  P^-  ^^-^^^^^ 
has  nothing  in  the  land — grand-father  dies — ^father  dies— the  fon  is  dytng*  firfl^ 
barred  of  the  land  by  the  fine  of  the  father. — Bat  ♦  if  the  grand-  and  fays 
father  had  furvived  the  fatlier,  the  fon  fhould  not  be  barred.  Hill,  f^attheheir 
27  Eliz.  per  J.  Peryam.  Mo.  252.  Vid.  Jo.  33.  cites  Archer's  "5^^^^^'^* 
CASE,  that  the  father  died,  living  the  grand-father,  and  yet  the  fon  per  Hobert 

barred  becaufe  of  ^c  lineal  def cent.     1  Rep.  66.  b. ♦Jo.  41.  Ch.  J.  ac- 

Trin.  21  JacCB.  contra.  Zt^^^ 

the  fon  Ihoiild  claim  as  heir  in  tail  to  the  grnndf.uhcr,  as  laft  feifed  by  the  intail,  yet  he  maji  claim  as 
Uirin  bio^  by  the  father  j  and  fo  fails  plainly  within  the  words>  as  bdr  of  him  tbjii  levied  the  JinCi  and 
daimins^  only  by  an  entail  made  totlic  anceflor  of  him  tliat  levied  the  fine.  Trin.  15  Jac.  Hob* 
15^  .id  cafe  of  Duncomb  v.  Wingfield.       ■  D.  3*  pi*  3>  Pafch.  19  H.  8.  4  Mod.  5. 

4.  So  if  the  father  has  two  fons,  and  the  eldefi  fon  levies  fine  of  the  s.  C.  Le. 
ijlate  tail  to  the  father^  and  the  father  dies,  and  the  eldcft  fon  dies  29  a^d^3o 
without  iffue,  the  youngeft  is  barred  by  the  fine  of  the  eldefi;  yet  Ei.perAn- 
he  claims  as  ilTue  of  the  body  of  the  father;  but  becaufe  the  tail  dei-fonCh. 
was  defcended  in  right  upon  eldeftfon^  his  fine  is  a  bar  to  all  claim-  j[\v2sht^elv- 
iflg  the  fame  tail.     But  if  he  had  died  without  ifTue  in  the  life  of  adjud^ed  in 
the  father ;  the  youngeft  fon  fhould  not  be  barred  by  the  fine  ;   Stamford's 
becaufe  the  cldefr,  who  levied  it,  never  was  in  pofTefiion,  nor  in  ^'^^®-""^*  P- 
right  had  the  eftate  tail.    Hill.  27  Eliz.  Mo.  252.   Zouch  v.  jluV— s. 
Bampfield.  p.  but  no 

judgment 
Cro.  C.  524.  543.  Edwards  v.  Rubers. 

5.  A»  devifed  land  to  his  wife,  the  remainder  to  his  fon  and  his 
heirs,  and  if  he  dp  before  his  age  of  twenty-one  years^  that  fhen  it 
ihall  remain  to  y»  S.  tn  yirf.— 1  nc  Ion  levies  a  fine,  and  dies  before 
twenty  one  years— J.  S.  fhall  have  the  land  after  the  death  of  the 
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wife;  for  it  is  a  plain  limitation*    Trin.  31  Eliz.  C.  B.  Cro.  E. 

142.  Mills  V.  Snowball. 
It  was  held       6.  Devife  of  land  in  tail  general  to  A,  to  have^  f^c.  at  his  age  of 
wMnot'a     twenty 'fiue   years  \   after   twenty-one  and  before    twenty-fivey  J0 
fine,  whch  levies  a  fine  with  proclamations,  and  after  A,  attains  to  twenty-five 
enurea  by     and  has  iiTue  \  though  the  conufor  had  only  a  poffibility  at  time  of 
^d^'hut^'  the  fine,  yet  the  eftate  tail  was  barred.     10  Rep.  50.  GRi. 
that  it  paf-    ca^c  Cited  in  Lampett's  case,  as  adjudged.  Hill.  29  Eliz.- 
fcrh  the        The  bar  in  the  cafe  above  is  by  32  H,  o.  36.  for  by  4  H.  7.  it  was 
""lI  »f  !*    "®^  barred.  Raym.  149,  150.  cites  S.  C. 

M-  jx  Ehz.  C.  B.  pi.  504,  Anon.— The Ocvife  in  Grant's  case,  was  totbeJevifor's  wfef'r  Sfi, 
aud^vbcn  A,  cokls  to  z^,  he  to  have  in  tail,  &c  A.  died  before  2  5,  leaving  ifTuey  and  ilic  wife  (liU  liv- 
ing ;  •  and  feifcd,  fo  that  partts  odjintm  >nb'd  kiBuen/ntf  yet  adjudged,  that  the  eftate  tail  was  u.'terlt 
extind^and  deilroyed.  Hill.  31  Eliz.  1  tc.  36.  S.  C.  hy  the  name  of  Johnfon  v.  Bellamy.— Partie* 
and  privies,  as  the  heir  is,  fball  have  no  fuch  avetment.  Goldib.  107.  S.  C.  by  iMine  of  Johnfon 
v«  Car  Hie.  Cro.E.  112.  Johnfon  v,  Gabriel,  alias  Bellamy.  S.  C.— Cro  E.  610.  S.C. 

cited  in  cafe  of  Hunt  v.  King. '  .  ■■  cited  Jo.  36.  perjcncsj*—— 40.  pei  Hob.Ch.  J—— * 
cited  Cro.  C.  435. 

In  fines  a-  7.  If  tenant  in  tail  has  ifiue  three  fonsy  and  the  fecond  fon  levf  a 
T^ilTui^'^*'  /w  with  proclamations  in  the  life  ofhisfather^  who  dies  5  this  Ihall 
and  hc'irs  "°^  ^^  ^1^^  ^^^^^  brother :  but  if  the  elder  die  without  ijfue  in  the 
among  life  of  the  father,  the  fecond  (hall  be  barred  :  and  if  the  elder  die 
tbemfclvcs,  without  iffue  after  the  death  of  the  ifethcr,  fo  as  the  elder  had  the 
liijimiionac-  'wholc  tail,  yet  if  the  fecond  or  his  ijjue  furuivey  and  then  die^  it  fliall 
evtUagto  bar  the  younger,  (for  he  is  plaiidy  within  the  words)  as  well  as  die 
€onu»ge»cy\  fecond,  that  levied  the  fine.  The  words  of  the  ftat.  of  32  H.  8. 
kecejfall  That  ^'"^J  ^^^^  ^fne  levied  of  lands  in  anywife  entailed  to  tbi  conufor^  or  any 
$ht  iolUteral  of  bis  onceJlorSy  fhall  he  a  bar  againjl  \he  perfon  and  his  heirs  claiming 
ijucciAimwtr  ^„iy  ly^Qrce  of  fuch  entail,  any  doubt,' &c.  per  Hobart  Ch.  J.  Trin. 
^uft  i^itf '   IS  Jac.  Hob.  258.  In  cafe  of  DuncomfeV:  Wingfield,     ■  . '  * 

mtntiom  efn'try  icllatcral  i[l'ue  tttberitaklc  before  bim,  as  in  the  cafe  of  lineal  anctftofsit  is  ;  and  there* 
fore  make  the  cafe,  that  the  father  being  tenant  in  tail  to  him,  and  tlie  heirs  Etfale  of  his  btidy»  hath 
iifue  three  fons,  and  the  fecond  fon  levies  a  line  in  the  life  of  the  fatlier,  add  then  tlve  father  dm 
without  difpofing  of  the  eflate  ;  firft,  clearly  the  ddetl  fon  is  not  barred,  becaufe  he  is  lioc  a  privy 
to  his  fecond  brotlicr,  though  he  bcwithin  the  rigour  of  the  words  ,  for  he  is  *  heir  to  him  thtf 
levied  tlie  fine,  and  doth  claim  [not]  only  by  the  intail^  bat  above  him,  and  not  as  heir,  wbica  is 
the  meaning  of  the  law.    ^Then  agam,  if  ihiffecomd  brotl>er  JiV  wUbxtt  ijittf  in  the  lift  cfthe  rkkr,  v  9f 
bis  ijfucy  the  thitdbvoihtv  ihall  claim  this  in  tail  after  the  death  of  the  elder  brother,  notwitbfbnd- 
ing  the  fine  of  the  middle  brother ;  becaufe  he  dotb  :Uim  imtnediately  from  bis  ele/(r  brother,  and  need 
not  to  convey  himfelf  by,  or  rfiake  mention  of  his  middle  brother,  no  net  in  his  pedigi^ee.    But  if 
the  elder  brother  ttie  without  ij/ur,  in  the  life  of  the  mifUIe  -btotber,  or  bis  iffuf,  without  difpoficg  the 
cflace,  and  tlien4hey  all  die  ,  now  the  third  brother  and  )p\i  iifne  (bould  be  barred  ;  for  ihou^h 
he  may  bring  his  formedon  in  defcender,  and  lay  down  the  intail,  and  then  bring  it  to  his  eldeft 
bnother,  that  was  lad  feifed,  and  make  himfelf  immediate  heir'unto  him,  m'ithout  nsentiun  of  the 
lecond  brother ;  yet  the  tenant  in  the  formedon  may  plead  the  fine  of  the  middle  brother,  aad 
that  he  or  his  iffue  did  furvive  the  elder  and  his  iffue  ;  for  by  that  it  appears,  that  tlie  middle,  cf 
his  iflue,  were  the  perfons  inheritable  to  the  intail  before  the  younger  brother,  in  whom  the  title 
of  the  intail  had  been  totally^  but  for  the  fine  which  bars  him,  and  ther  whole  intai],  as  well 
;igainft  his  younger  brother  as  againft  his  own  iiTue.    By  which  it  appears,  that  tbe  fiocbars^  or 
bars  not  the  younger  brother,  by  contingency  of  furvivor,  or  not  furvivor  of  either  party.    Where- 
of the  reafoii  is,  that  if  after  the  fine  of  the  fecond  brother,  the  elder  had  died  without  itiTue,  and 
the  father  had  died,  the  whole  tail  had  been  bound  againft  all  the  brethren  in  the  fame  maoocr 
^  it  were-upon  a  fine,  againft  the  brethren  in  fee  fimple.    Hob.  33^.  Mich.  19  Jae;  in  Mack- 
Williams's  cafe.— -^*  [Q»ere>  if  the  younger  brotl^r  ift  not  intended  dead  ? J 

S.  P.  ad-  8.  Baron  and  feme  tenants  in  tail,  have  a  fon  and  a  daughters 

a^fifmK  ^^  ^^^^  ^^>  ihefon'Uvies  a  fine  in  the  life  of  the  m$ther,  andditsi 


JMT  2  Tuft.  Ac  daughi^r,  being  a  collateral  hiivy  fhall  not  be  bound ;  error,  to  b© 
but  per  3  Juft-  fuch  fine  (hall  bar  a  lineal  heir ;  but  by  one  J.  fuch  ^^^^.u^l 
fine  ihall  bar  neither  collateral  nor  lineal  heir;  but  per  i  J.  fuch  heimeed 
fine  ihall  bar  both  lineal  and  collateral.     Trin*  2i  Jac,  Jo.  41.  not  raako 
Go^ry  V.  Wade.— Adjudged  no  bar  to  thp  daughter  after  the  death  font^clror 
of  the  mother.     Becaufe  the  fon  had  only  a  poflibility  to  inherit  the  c.  434. 
tail,  which  was  only  in  his  mother  after  the  death  of  his  father ;  and  Bradftock 
)thc  mother  furviving  both  her  hufband  and  fon,  t^ie  land  fo  entailed  ][^t^^^ 
Ihall  defcend  to  her  daughter  immediately  on  herdea|:h.     Mich.  19  oodfry';. 
Jac.  Hob.  332.  *  Mackwilliams's  cafe.  vvade.s.c. 

■    ■  -Cro*  J. 
6S9.  cites  M.  13  Jac.  Godfrey  v.  Paftoa.  S.P.— — •  Win.  41.  S.  C^  arjucJ. 

9.  Tenant  for  life  the  revcrfion  to  an  ideot — uncle  heir  apparent  Forth*  «£. 
to  the  ideot  levied  a  fine  and  died — tenant  for  life  died — the  ideot  '*^^*^*** 
died — ^thc  iffue  of  the  uncle  is  not  barred— becaufe  he  claims  in  the  through  tlie 
collateral^  and  not  in  the  right  line  ; — and  his  naming  his  father  uncle,  and 
here  is  not  by  way -of  title,  but  pedigree.     Mar.  94.  Pafch.  15  Car.  J^  ",J^^,"^^"*' 
B.  R.  Edwards  v.  Rogers,— Jo.  456.  S.  C.  per  3  J.  againft  Jones,  ©f  the  uncle 
•-Cr<v  Car.  524.  543.  S.  C.  per.  2  J.  againft  Jones.  do  not 

claim  froni 
'their  Esther  (the  uncle)  but  from  the  ideot,  and  is  in  tfftd  a  ftraniEsr  to  the  fine  of  their  father 
(the  uncle)  and  may  aier  ftod  />,vtetj  &c.  per  HMc  Ch.  J.  Vent.  418.  cites  Cro.C.  and  f^iys,  it 
>¥«  fo  ruled  in  cafe  of  Edwards  v.  Rogers.— Tlie  ideot  died  without  iffue.  Cro.  C.  524.  S.  C. 
■  —Jones  J.  who  was  the  judge,  that  held  the  fine  a  bar  to  the  heir  pf  the  unde^  reports,  that 
^'ad^ent  was  ^ren,  tliat  it  was  no  bar.    Jo.  462 .  S.  C.  ^  f  2  9  ^  1 

10.  jf,  made  a  feoffment  to  the  ufe  of  bimfelffor  lifcy  and  after  the 
death  of  him  and  ALhii  wife^  to  the  ufe  of  B.  (eldeft  fon  of  A.)  for 
hislifcj  and  after  the  death  of  A.  M.  and  B.  to  the  ufe  of  B.  and 
the  heirs  male  cf  his  body^  and  for  detault  of  fuch  iffue  to  the  ufe  oftht 
heirs  ofB, — d.  hadiffue^  a  daughter^TsA  then,  by  fine  and  indenture, 
granted  to  G*  for  $00  years.  B.  dies.  M.  dies.  A.  ftill  living. 
Upon  a  reference  out  of  chancery  to  the  Ld.  Ch.  J.  Hale,  and  after 
hearing  riie  arguments  of  counfe),  his  lordfhip  was  of  opinion,  that 
the  eftate  as  above  limited  to  B.  was  a  contingent  remainder ;  that 
die  fine  of  B.  did  operate  at  the  beginning  by  conclufion,  and  paifed 

no  intereft,  yet  that  this  eftoppel  ihall  bind  his  heir,  and  he  (hall  ' 
be  in  the  fame  cafe  with  his  anceftor ;  that  if  the  fine  had  been 
levied  by  B.  in  fee,  this  would  have  barred  the  eftate  of  the  heir, 
•  dcftroytd  the  contingent  ufe,  and  have  operated  to  the  benefit  of 
the  pdreffion,  as  the  fine  of  a  diffeifee  to  a  ftranger ;  but  being 
only  for  years,  the  fee  is  vefted,  and  the  term  is  good,  it  being 
drawn  out  of  the  fee.  January  3,  1672.  Pollex.  55,  65,  and  66^ 
Wcale  v.  Lower. 

11.  Lands  devifed  to  A.  and  B.  for  99  years,  in  trujl for  payment 
of  debts  and  legacies^  and  afier  to  C  in  tail  the  remainder  to  Z).  in 
tail, — C.  before  the  payment  of,  &c.  levied  a  fine  and  died  with* 
out  iffue,  and  5  years  paffed  without  claim  j — it  was  urged  for  D, 
that  C.'s  title  was  not  commenced,  and  the  term  for  99  years  was 
ftill  fubfifting,  and  that  die  tniftees  ought  to  have  entered,  and  that 
cefty  que  truft  fhould  not  be  barred  by  non-claim  for  the  laches 
of  the  tniftees,  but  North  K.  was  of  opinion  the  truftee  fhould 
|ive  leave  to  the  plaintiff)  to  bring  an  a6^ion  in  his  name  to  trv 
J'  th<5 
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the  tide,  and  faid  that  it  being  a  tide  at  laW,  he  would  not  deter- 
mine it  himfelf ;  though  his  opinion  was,  that  the  plaintiff*  was  bar- 
red.    Hill.  1683.  Vem,  R.  227.  Baflcet  v.  Picrce.--S.  C.  cited  per, 
Cur.  Pafch  it  Geo.  9.  Mod.  144.  and  that  the  Court  was  of  opi- 
nion, that  the  plaindiF  was  barred. 


(D.  3)  By  Tenant  in  Tail  after  a  Conveyance. 


•  Per  An- 
derfon 


^n-     !•    A      Unant  in  tail  conveys  to  the  ufe  of  himfelf  for  life^  remain' 
I  L    8***  ^^*  ^^^  ^^  ^*  *'*  ^^^^  apparent  \  A.  levies  a  fine,  B.  enters 

jn  cafe  o?*    '<>f  ^^  forfeiture,  before  proclamauon  pailed ,  A.  dies,  B.  is  not  re- 
Zonch  V.      mitted  to  the  firft  entail,  aldiough  afterwards  proclamations  pafTed 
BampficW.    \^  ^^  ijfe  ^f  ^^     Yox  notwithftanding  that  the  iflue  in  tail,  by  that 
rn/ry,  hath  defeated  the  pofieiCon  which  pafled  by  the  fine,  and  fo  he 
entered  quodammodo  in  aiTurance  of  the  fine ;  *  as  if  tenant  in  tail 
difcontinues  and  diffeifes  the  difcontinuee^  and  levies  a  fine  with  pro- 
clamation, and  the   difcontinuee  enters  within  the  5  years  ^  now 
though  the  fine,  as  to  the  difcontinuee,  be  avoided,  fo  as  the  pof- 
fefiion,  which  pafled  by  the  fine,  is  defeated,  yet  the  right  of  the 
entail  continues  bound.     Arg.  Mich.  25  and  2^Eiiz.  B.  R.  Lc,  7. 
Stoncly  V.  Bracebridge. 
•3  Rep.  91.       2.  A.  tenant  in  tail  difcontinues  and  then  diffeifes  his  dsfcmtlnueey 
*  \  ^'        ^^  /ft'/Vj  afney  the  difcontinuee  before  the  proclamation  re-enters, 
cA^sEOF      ^"^  ^^^^  ^^^  proclamations  are  made ;  A.  re-enters  and  dies  feifed  j 
FINES,  and  his  iflue  fiiallnot  be  remitted  againft  this  fine,    per  Anderfon  Ch. 

thatthehcir  J.  Hjn.  27  Eliz.  Le.  85.  in  cafe  of*  Zouch  v.  Bamfield. 

haiTed'by  J-^.  67.  Mich.  29  and  30  Eliz.  C.  B.  Stonely  v.  Bracebridge. 
ihc  ftat.  32  ■  The  eftate  tail  is  barred,  and  the  entry  (hall  go  to  the  be- 
/f.S.though  Tiefit  of  him  that  has  moft  right  to  the  f  pofleflion,  and  that  is  the 
tvhicS-    *^continuee.    Owen  76.  Hunt  v.  King Ma  391.  S.  C.  HilL 

fed  bv  the      37  EHz. 

fine,  t  was 

utterly  avodcd before  the  prwlamations  pa(Ted.    By  which  it  appears,  that  though  the efhte, 

-which  pnffcd  by  the  fine,  he  utterly  defeated  before  the  proclamations;  yet  after  the  procboMi- 

lioiis  paffcd, -the  eftate  tail  Ihall  be  barred.    ■  Mo*  114.  pi.  a^^- ^*  P«^— 25*.  S.  P.— 

And.  43.  pi.    109.  Anon,    but  feems    to  be  S.  C.  Bendl.  1z2.pl.  156.  Anon,  feetns  to 

|>e  S.  C.— — S.  C.  cited  And,  172.  and  2  And.  177.  in  pi.  99.— -Jenk.  275.  pi.  96.        >■■ 

•f-If  d'Jcontinuu  erftof^  tenant  :n  tail,  the  inheritance  is  involved  in  the  poueflion.  Vid»  Jenk.  286. 
pi.  21. 

^[223] 

3Rep.9o.a.  3,  Tenant  in  tail  difcontinued  to  B.  and  afte'rwafds  levied  z  fine 
laiwVs°  '^  ^- — ^"i'l^  fine  bound  the  eftate  tail.  3  Le.  2x1.  cites  it  as  the, 
tiijffifftf,  ^n6  cafe  of  Lord  Zouch. — Mo.  25a.  253. — ^Jo.  36.^Cro.  E.  6ia 
levied  a  fine  Hunt  V.  King.  S.  P. — ^Jcnk.  275.  pi.  96. Ow.  75.  Hunt  v, 

to  a  (Iran-     ^j 

ger,  itbar-  »  ^ 

red  the  intail* 

4.  Tenant  in  tail  covenanted  with  his  fon  to  ftandfnftd  t^  the  uft 
of  himfelf  for  life^  and  afterwards  to  the  ufe  of  his  fan  in  tail^  the  re- 
mainder to  the  right  heirs  of  the  father ;  the  fother  levied  a  fine  with 
proclamations  and  died.    It  was  mpved  by  Fenner,  if  any  eftate 

^  jMified 


pafled  to  the  Ton  by  the  covenant,  for  it  is  not  a  difcontinuance,  and 
fo  nothing  pafTed  but  during  his  life,  and  all  the  eftates  which  arc 
to  begin  after  his  death  are  void.  Anderfon  faid,  the  eftate  paileth 
until,  &c.  Le.  no.  pi.  150.  Pafch.  30  EHz,  Anon. 

5.  And)Lit  cited  the  cafe  of  one  Pitts,  where  it  was  adjudged^ 
that  \i  tenant  In  tail  of  an  advowfon  in  grofs  grant  the  fame  in  fee> 
and  an  anceflor  collateral  releakth  with  warranty^  and  dieth,  the 
feme  is  a  good  bar  for  ever.     Le.  1 1 1.  Anon.  pi.  150.  ut  fup. 

j5.  If  tenant  in  tail  grants  totum  Jlatum^  and  after  levies-  a  fine 
ftcreof  with  proclamations  come  ceo^  ^c.  the  iffue  is  barred.— Secus, 
where  the  fine  is  on  a  releafcy  &c.  per  Wray.  Trin.  33  Eliz.  B, 
R.  Le.  260.  in  cafe  of  Manning  v.  Andrews. 

7.  Remainder  man  in  tail  dij^eifed  tenant  for  life^  and  levied  a  fine, 
tenant  for  life  enters  before  proclamation  pafled,  io  as  he  defeated  the 

fine,  and  after  the  proclamations  were  pafled. Though  neither 

the  freehold,  nor  inheritance  in  fee  were  bound  by  this  fine,  yet  ad- 
judged that  the  intail  was  bound  by  it.  Cited  per  Popham  as  Lord 
jSturton's  cafe. — And  faid,  fo  it  fliall  be  in  all  cafes,  where  the  fine 
is  levied  by  one,  to  whom  the  lands  are  e^itailedy  or  who  may  claink 
as  heir  in  tail.  Pafch.  39  Eliz.  B.  R.  Cro.  E.  610.  in  cafe  of  Hunt 
y.  King.  • 

8.  A.  tenant  in  tail,  remainder  in  tail  to  B.  reverfion  to  the  A.  tenant 
right  heirs  of  A.— A  *  bargains  and  fells  to  J.  S.  in  fee,  and  then  ''",^f;J*" 
levies  a  fine.     This  beine  levied  after  the  bargain  and  fale,  was  no  fe/istoB.anti 
difcontinuance  ;  as  it  would  have  been,  if  levied  before  the  bargain  iwV/«a>j,and 
and  fale;  but  operated  only  upon,  and  corroborated  the  eftate  paf-  ^^^^leviw 
fed  by  the  bargain  and  fale,  which  is  an  eftate  in  fee,  but  determi-  and  his 

■  nable  on  the  entry  of  iifue  in  tail,  and  on  failure  of  iflUe  of  A.  then  i*c»rs  to  tlie 

fubjcft  to  the  remainder  to  B.  and  a  fee  expeftant  on  the  determi-  "^j°[-^* 

nation  of  the  remainder  to  B»  10  Rep.  95.  b.  Mich.    10  Jac.  f  heirs.  B. 

Seymour's  cafe.  Jenk.  51.  S.  C. Bulft.  162.  has  an 

eftate  now 
to  hira  and  his    hHrs  during  the  continumce  of  the    cftite   tail,     per  Holty  Ch.  J.   Fair. 

19.  in  cafe  of  Machil  v.  Clerk f  A.  paired  all  his  eflate  by  the  bargain   and  fjlc,  and 

had  nothing  more  to  pafs,  but  to  extingui(h  the  tftatc  tail  by  way  of  releafe,  and  to  leave  the 

remainder  untouched.    Jenk.  5r.  pi.  97.  S.  C. *  The  fine  is  void,  becaufe  the  bargain 

changed  the  ufe,  and  fo  the  conufor  had  nothing  in  iifc,  or  pofTcflion,  at  the  time  of  the^fmc. 
Br.  Feomnent  ai.  Ufcs,  pi.  7.  cites  27  H.  8.  *^.— ^U  was  by  deed  indented  and  inroUed/  See 
the  €rft  relblution.  10  Rep.  96.  S.  C— — -f  Holt  Cii.  j.  held  this  cafe  to  be  good  law.  % 
Salk.619. 

9-  A  fine  levied  by  tenant  in  tail  after  a  bargain  and  fale  in  fee 
works  no  difcontinuance  or  wrong.  But  the  law,  to  avoid  a  tort, 
doth  expound  it  to  operate  upon  the  bafe  fee,  that  was  formerly 
granted,  which  wrought  no  difcontinuance  j  as  is  adjudged,  10 
Kcp.  98.  in  Sir  Edward  Sevmour's  cafe.  And  yet  if  the  hne  had 
been  levied  before  the  bargain  andfaUy  there  it  had  been  a  difcontinu^  . 
once ;  for  then  the  law  had  no  means  to  expound  it  otherwife.  Arg.  L  224  J 
Pafch.  1653.  ^-  B.  Raym.  147.  in  cafe  of  Corbet  v.  Stone. 

10.  Tenant  in  tail  coveytants  to  fland  feifed  to  the  ufe  of  himfelf 

fn- ninety- nine  year s^  if  he  Jhdll  fo  long  Iwe^  remainder  to  his  fr/i 

fm  in  tailj  remainder  over,  and  afterwards  levies  a  fine.  ^^i 

Whether  this  fine  fliall  enure  to  the  conufee,  or  to  make  good  the 

eftate  tail  levied  by  the  covenant  was  the  doubt  ?  for  per  Hale,  the 

•  tenant  in  t^l  does  not  limit  the  eftate  ij  himjelf  for  life^  but  for 

years  \ 
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yiors ;  fo  it  is  not  like  to  Blithman's  casi,  Cro.  £.  279.  Nor 
to  Bbdingfield's  895.  Where  the  firft  eftate,  being  to  him- 
felf  for  life,  is  all  that  he  had  power  to  difpofe  of.  But  here*  he 
difpofes,  by  the  firft  limitation  to  himfelf,  only  an  eftate  for  years ; 
and  the  remainder  to  his  fon  may  well  arife  out  of  the  refiaue  of 
bis  eftate  tail,  which  he  had  power  to  difpofe  of  for  his  life ;  and  ib 
a  remainder  executed  in  theforij  corroborated  by  tbt  fine  ^  as  DuN« 
COMB  AND  Wingfield's  CASE.  Hob.  254*  where  tenant  in 
tail  bargains  andfells^  and  then  levies  a  fine ;  this  corroborates  the 
eftate  of  the  bargainee*  But  the  deed  being  found  forged,  the 
caufe  dropped.  %  Lcv^  84.  Pafch,  25  Car.  2,  B.  R,  Whatley  v, 
Greenfield, 


(D.  4)    By  FeofFce,  &c.  of  Tenant  in  TaU* 

3  Re]i.  Sr.  !•  Tenant  in  tail  difcontinues ;  the  difcontinuee  levies  a  fina 
a.  V  Cafe     with  proclamations  ;  ^fu^  jr^tfrj  pafi  without  claim  in  thi  life  time 

^CrovT  *f/''^"^"^  ^^  *^'f'  ^"  ^*^  ^^^  ^^  *ff"^  ^^^^^  '^^^^  *  formedon,  and 
896.  Peny-  mall  not  be  barred ;  for  his  father  could  not  claim.  It  is  odier- 
fton  T.  Ly-  wife  where  he  is  difieifed,  and  the  *  diffeifof  levies  fuch  fine  \  for 
^VTc^  in  fuch  pafe  the  tenant  in  tail  may  claim,  «c.  Jenk.  152.  pi.  97. 

Pi.  C.  374,  a.«*Go<ib.  301.  Arg. 

2.  Feoffment  by  tenant  in  tail^  and  then  a  fine  is  levied  by  conu^ 
fee,  [fconee]  the  tenant  in  tail  has  no  right  remaining  in  him,  and 
the  iffue  in  tail  is  the  firft^  that  has  right  to  impeach  it.  Cro.  C, 
430.  Mich.  1 1  Car.  B.  R.  in  the  cafe  of  .Stone  v.  Newman. 

(Df  5)  Where  it  is  levied  by  a  Remainder  Man,  and 
a  Conveyance  is  after  made  by  Tenant  in  Tail  in 

PofTeffion. 

Tiie>«  U'  !•  Hufiand  and  wife  were  tenants  in  Uaily  remainder  to  the  buf 
It  '^fdajine  hand  in  fec^  he  died^  and  after  his  death,  die  fon  and  heir  of  the 
in  his  hfc  cf  jj^Hand  and  wife  levied  a  fine^  &c.  to  the  ufe  of  him  and  bis  heirs  s 
Ihc  after^  '  and  afterwards  the  wife  made  a  leafe  of  the  lands  for  21  years,  and 
wards  leaf-  died^  the  fon  devifedf  the  faid  lands  to  G.  D.  and  died,  and  the 
ed  the  land  qugftion  being  whether  this  leafe  ihall  be  good  againft  the  devifee  ; 
miVeferv-  it  was  adjudged,  that  the  iffue  in  tail  himfclf  was  barred  by  this 
ing  the  an-  fine  to  avoid  the  leafe ;  and  that  though  the  eftate  tail  was  barredl^ 
^*T^r*d ^'  yet  it  is  not  quite  extinguiflied ;  but  iliall  have  a  being  to  fupport 
Ti)e  fon  ^  the  \ezky  fo  long  as  any  of  the  liTue  in  tail  are  living.  Bridg.  28; 
had  iifue  a    Crocker  V.  Kelfey. 

dnughtery 

and  devifed  the  land  to  J.  S.  adjudged  a  good  leafe  to  bind  the  devifee.    Cro.  J.  688.  Trin.  Sf 

Juc  S.  C. affirmed  in  Canu  S«;acc  Cro.  J.  689.  and  laid  there  to  aye  b^ea  reiolTed  in  cafe  a| 

Vork  V.  Spq:Ii.-;ni. 


2.  IT  tenant  In  tail,  after  fine  levied  by  the  KTiie,  makes  ffof" 
mint  and  dies,  the  feoffee  (hall  hold  the  land  againft  the  ifllie  and 
his  conufec ;  for  if  the  ifTue  brings  formedon,  the  feoiFee  may  plead 
his  £ne  againft  him ;  and  the  ifTue  lhall  be  concluded  to  avoid  the 
fine,  by  (aying,  partes  finis  nihil  habuerunt ;  and  the  conufee  can- 
not have  a  formedon,  or  any  other  action  or  entry  to  recover  the  f  22  C  1 
land ;  and  fo  the  feoffee  fhall  hold  as  long  as  there  is  any  ifTue,  and 
then  remainder-man  or  reverfioner,  fhall  have  formedon  to  recover 
die  land)  per  Jones  J.  and  not  denied  by  any.  Hill.  22  Jac.  B.  R. 
Jo.  6i.  in  cafe  of  Crocker  v.  Kelfey. 

3.  A.  has  ifTue  2  fons  B.  and  C.— £.  in  the  life  rf  A.  levies  a  s.  P.  per 
fine  ¥nth  proclamations ;  now  A^  may  cmvey^  and  pais  this  land  to  Hobert  Ctu 
whmn  be  pUafe^  by  virtue  ef  the  fine  hy  his  fon^  and  the  vendee  may  j^g.  p^ 
plead  againft  the  conufee,  quod  partes  nihil  habuerunt ;  and  againft  the  fine  in 
the  heir  in  tail,  he  may  ple&d  the  fine  of  his  father.    Jenk.  275.  ^^^^^^ 

/ii;4  but  cannot  gjve  tt  hy  his  conveyance,  who  had  not  fo  much  as  a  rights  [norl  zpoffiMityytbmih 
rA^v  f»ert  a  fofiiiiity  [in  liim.]  So  the  ftatute  leaves  tl^e  form  and  elieiSi  of  the  fine  (as  to  all 
puqiofes  and  pcrfoos,  but  ibe  iuues  in  tail)  to  the  ordinary  rules  of  law ;  whereof  one  is,  that  2, 
conveyance  to  one  by  him  that  iiatli  but  a  naked  risht  or  poflTibility,  works  by  the  excinguilh" 
ment  of  it  in  the  pofleffioo. 


(D.  6)  Where  there  is  a  DUTeifin* 

1.  A.  iijfeifir  enfeeffs  B.  on  condition ;  B.  levies  fine  with  procla- 
madcMis  ;  5  years  pa& ;  the  condition  is  broken;  the  difleifor  re- 
enters ;  the  diffiifee  is  bound ;  for  by  the  fine  and  nonclaim  the 
right  of  every  Sranser  is  barred  \  and  when  A.  enters  for  the  con^ 
didon  broken,  the  fine  is  not  annoyed,  but  rather  affirmed  ;  and 
firmer  rights  lhall  not  be  revived.     Le.  84.  Mich.  29  and  30  Eliz. 

C«  B.  in  cafe  of  Zouch  v.  BampfieldL 

2.  Tenant  in  tail  enfeoffed  his  fon  of  full  age,  and  after  dif--  Cro.  E. 
feifed  himy  and  levies  a  fine  with  proclamations  ;  and  befiire  the  laji  ^'^'  ^*  ^* 
pnclamatim  the  fon  enters^  and  makes fioffincnt.    Now  the  proclama-  court  beinf 
tions  expice,  and  the  father  and  fon  die.— KeoiFee  makes  leafe  to  a  of  opinion, 
ftranrar  and  dies  feifed — ^It  feemed  to  the  Court,  that  the  entail  [J^^g '^f^^^ 
was  txHind  by  the  fine  with  proclamations.    Mo.  391.  Hill.  37  i^and  by  * 
£]iz«  King  v.  Hunt.  the  fine, 

they  re- 
verfed  a  judgment  to  the  contrary  given  in  C  B.  Hunt  v*  King. 

3*  ^If  tenant  in  tail  be  difleifed,  and  diffeifor  levies  afine^  and  tenant  \^a^  ^^^ 
in  Unl /Mrs  j  years  to  pals  without  claim;  that  fhall  bind  the  f*  97-3 
iflue.    For  tenant  in  tail  had  a  right  at  the  time  of  the  fine  le^  ^  ^^J^'  ^ 
vied»  and  therefore  the  ifTue  is  not  within  the  faving.    Cro.  £.  Finet.lipi. 
(9^  TxuL  44  £^2.  in  the  Court  of  WardS)  in  the  cafe  of  Penyfton  c.  374.  a. 
v.Lyfter.  P-i^^- 

Dyer  and  CaHii^  for  ^  right  WM  prafeot  to  tha  trniant  in  tail  at  the  time  of  the  fine  levied,  and 
he  tvmpi  tlam  hmi  hy  Oh  Jam  titk^  mkek  bU  fiitbtr  bad^  Which  was  barred  in  his  life  time.  Waft's 
Symb.  f.  it},  ciut  ]>f.  3.  pL  6.  19  H.  8.  7. 

TkBh$'VL  is  oftbelacbctofhiai  in  th>  rwwiaAr  sr  nifvjmf  for  it  btimh  him  ttadhii  Uin. 
Veft's  Symb*  U  ittj.  situ  I)f  •  |.  ^  i, 

4-A 
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4*  A  di/Jiifir  makis  a  leafeflr  Ufe^  and  afterwards  levies  a  fine 
with  prodamations  to  a  ftranger  ;  although  he  had  only  a  reverfim^ 
3Wt  this  fine  and  non  claim  ihaU  bar  dip  difleifee.  Jenk.  25^ 
pi.  45. 

(©•  7)  By  Tenant  in  Tail'DiiTeifee. 

Arg.  to  I.  Tenant  in  tail  is- diiTcifed,  and  during  dtjfeifm  levies  a  fine  to 

which  iv>p-  a  ftranger,  fur  conulance  de  droit  come  ceo,  &c.  The  heir  in  tail 
FcQiier  J.  ^^  barred.  He  cannot  aver,  quod  partes  nihil,  &c.  by  force  of  27 
agreed.  B^  I.  of  Fines.  But  before  die  ftatute  4  H.  7.  he  might  have 
N07. 59.  had  formedon.  At  this  day  the  dtiTeifor  (hall  have  advantage  of 
Hart  ▼.  *^®  ^^'^ »  ^^  ^^'  P*^  i^^Jirti  to  the Ji ranger ^  whofe  eftate  he  has ; 
AaMTMtith.  and  the  heir  in  tail  muft  anfWer  to  the  fine,  and  fhall  not  be  re- 
ceived to  traverfe  the  que  ejiate.     Jeiik.  274.  pi.  96. 

2.  Tenant  in  tail  diffeifed  accepts  a  fixe  fur  conu^ce  de  droit 
-  ..  come  ceo,  &c.  of  a  Jf  ranger ^  and  renders  the  fame  land  to  the 
1^  226  J  ftranger.     This  being  with  prodamations^  bars  the  intail  by  the  4 

H.  7.  and  32  H.  8.  Jn  this  cafe,  the  fine,  being  a  fine  by  conclu- 
fion,  (hall  bar  the  heir  in  tail ;  for  he  is  privy  to  the  e/ioppeL  Jenk* 
275.  pi.  96. 

3.  If  he  that  is  feifed  of  land,  to  which  an  advotvfon  is  appen* 
dant,  be  difielfed,  and  the  difieifee  levies  a  fin&  to  a-  ftranger  of  the 
land,  to  which  the  appendancy  is ;  the  diifeifor  fhall  keep  the  land, 
and  by  confequence  the  advowfon  for  ever ;  for  the  difieifee  againll 

•  Buckler's  ^^  ^^"  ^"^  cannot  claim,  and  the  conufee  cannot  enter  j  the  right 

cafe.  which  the  difieifee  had,  being  extin<Sl  by  the  fine.     Watf.  Comp. 

t  This  Inc.  fol.  ^3,  4^.  cites  2  Rep.  *  56.  and  terms  of  law,  veEi>o  dtf- 

^Bemsmi  -  ^jf^j. .  j^^  f^y^  ^j^^j  ^  j  Qj.^^  ^g^  feems  contra. 


(D.  8)  By  whom.     In  Refpea  of  Eftate.     Befocc 

actual  Commenqcment. 

1.  If  one,  who  has  but  a  condition^  levies  a  fine  5  ^xAafUr  /pty- 
ing  thefiney  enters  fir  condition  hroheny  his  ifliic  is  barred  by  thefine^ 
See  3  Le.  227.  pi.  304.  Anon. 

2.  A.  devifed  his  lands  to  trujiees  fir  99  years^  for  pavment  of 
bis  debts  \  and  if  they  did  not  a^^  he  devifed  ^em  to  T*  S.  and  his 
heirs  in  trujiy  to  pay  his  debts^  and  afterwards  to  B.  in  tailj  reaiain- 
der  to  CL — B.  levied  a  fine^  and  died  without  iffue )  and  5  years 
pafted  with  nonclaim.  Decreed  that  C.  the  remainder  man  in  tail 
was  boundi  though  it  was  infifted  that  the  tide  of  C.  was  not  yet 
commenced,  becaufe  the  debts  were  not  paid^zni  the  tenm  of  99 
years  was  fubfifting,  and  that  the  entire  eftate  at  law  being,  in  the 
truftees,  they  (hould  hav^  entered ;  yet  it  was  decreed  to  be  barred. 
P.  II  Geo.  9  Mod.  144.  in  cafe  of  Webber  v.  %,  of  Montnth.— * 
cited  per  Cur.  a«  the  aikjoi  SAfl^t  v,  Fierce. 

3.  A. 


3.  A.  by  fine  conveyed  the  manors  of  K.  and  Ni  to  S»  via.  £  t9 
the  ufi  fifS,  his  heirs  and  ajjigns^^  and  N.  to  the  ufe  of  M.  the  wife 
oiCforher  life^  and  after  to  the  ufe  if  the  heirs  of  C  until  AL 
Jbiuid  eviSl  B.  his  heirs^  offig^s^  '&c,  of  the  manor  of  K.  or  any  part 
thereof;  and  after  to  the  ufe  of  B*  his  heirs  and  ajpgnsy  till  fatisfied 
'  hj  the  profits.  B.  by  fine  conveyed  the  manor  o^  K.  to  D.  in  fee. 
C.  died^  and  M.  recovered  dower  againft  D.  of  parcel  of  K.  and 
entered.  D.  entered  into  N.  Refolved  that  D,  could  not  enter 
as  afiignec,  but  diat  by  the  words,  heirs  and  affigns,  which  are 
words  of  limitation,  the  ufe  onevidion  ought  firft  to  veft  in  B.  and 
his  heirs; "and  that  before  the  eviftion,  D.  had  no  title  of  entry  as 
affigiiecj  it  not  being  an  interefl  affignable  over  before  the  evic- 
tion. Hill.  9.  Car.  Cro.  C.  358.  X.  of  Kent  v.  Steward  and 
Scott. 


(D,  9)  Who  may  be  Gognizees. 

1.  All  perfbns,  that  may  be  grantees,  or  that  might  take  by  con- 
trail, may^  be  cognizees,  or  take  by  fine  ;  as  infants',  pirfons  of  full 
age^feme  coverts^  ideots^  lunatics^  corporations  Jpiritual^  or  ternpor-al^ 
nun  attainted  of  felony  or  treafon^,  men  outlawed  in  perfonal  ailionsj 
ba/lards^ clerks  conviSl^  villains^ ♦  aliens^  &c.  but  not  tnofe  that  are  !!^.^"* . 
civilly  dead,  as  monks^  &c.  Weft.  Symb.  f.  15.  lc?icd*co  an 

alien ;  for  after  office  the  king  (hall  have  the  land.    Deolh.  R.  of  Fines,  i> 

2.  An  abbot,  dean  and  chapter^  mayor  and  commonalty^  and  fuch 
like  corporations',  may  be  cognlzces  in  fines  ;  but  before  the  ingrof 
fing  of  the  fines  to  fuch  a  corporation,  a  writ  ought  to  he  directed  to 
the  juftices  of  the  Common  Pleas,  quod  permittant  finem  ilium  levari ^ 
S  H.  7.  25.  19  H.  6.  15.  A  prior  may  be  a  cognizee,  22  Ed.  4. 
15  Ed.  4.  22.  Wefl.  Symb.  f.  15. 

3.  The  queen  at  this  day,  and  at  common  law,  may  levy  a  fine;' 
and  a  fine  may  be  levied  to  her,    Denih.  R.  on  Fines  12.  cites 
13  H.  4. 

(D.  10)   What  Perfons  may  levy  a  Fine.     Ideots  [227] 
Infants,  &c.  and  at  what  Time  fuch  Fines  may 
be  revcrfed,  &c. 

.  I.  18  £.  I.  flat.  4.  §6.  Ena^s  that  the  parties  be  of  full  agCy 
found  memory',  and  out  ofprifon. 

2«  If  an  ideot  levies  a  fine,  and  after  it  be  found  by  office^  that  he  •  s.  p.  a 

w  iieot  from  his  nativity,  ♦  yet  the  fine  is  good ;  but  if  it  bq  found  And.  193. 

by  office,  that  one  is  an  ideot,  and  %  after  he  levies  a  fine ;  this  ^?*^"  ^^ 

fine  will  bind  him  and  his  heirs ;  yet  the  king  hath  a  freehold  dur-  +  s?p?'ja 

ing  the  life  of  the  ideot.     Quaere,  if  it  will  bind  the  heir  as  to  the  Rep.  "s. 

rcverfion,  in  as  much  as  the  title  of  the  king  was  to  the  freehold,  ^^^'A'^  . 

during  the  lifa  of  the  ideot,    Denfh.  R.  of  Fines  12.  cites  12  i^d's  wfe 

£•  I.  —Fine  Ic- 

\.  Fine 
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Tied  by  an        ^  fine  by  ide^  Itolen  from  his  guardian)  and  who  Wsl&  sdter  (cniA 

^auV^ll  *"*  *^^°^  ^7  ^*c**  *^  l"^g  ^^  poffeffion*     After  the  death  of  th« 

ftsad  good,  ideot)  it  was  decreed  in  chanceryy  that  the  remainder  man  fliould 

For  by  the  aive  the  conufee  60  /•  and  he  fhould  make  a  reconveyance.    Arg. 

S!?,nekher  ^^"-  R.  US-  in  cafe  of  Dcy  v.  Hungat— cites  RuO^fs  cafe. 

the  king  in  this  cafe  upon  office,  nor  the  heir,  nor  any  other  ca|i  defeat  or  avoid  this  fine,  by 
error,  averment  or  otherwtfe;  and  by  admitting. an  averment  of  ideocy,  the  aA  of  the  coort 
(which  is  judicial)  will  be  falfified,  which  is  not  convenient ;  and  the  court  by  allo#i&s <>f  ^^ 
fine,  having  teftified  that  he  was  no  ideoc  at  the  time  of  his  levying  the  fine,  it  flutU  not  be  coo- 
trouled  by  an  office  found  after  his  death.  2  And.  193.  Lewis's  cafe,  alias  Lewis  v.  Wynne.—— 
Br.  Fines,  pi.  75.  cites  17  £•  3.  $t  and  7S.««4nd  17  Al&p.  17.— —Remainder  man  io  fee  was  re* 
lieved  againft  the  purchafor.    Toth.  104.  cites  Trin.  10  fac^  Rulhley  t.  Mansfield. 

If  they  are  ^,  Ideots  and  madmeny  if  they  are  admitted^are  barred  as  parties, 
fv^hem^'**  Wood»s  Inft.  243.— See  Co.  R.  on  Fines  9. 

ihall  conclude  their  heirs,  aad  (he  fine  (hall  not  be  revei-fed.    Co.  R.  on  Fines,  17. 

If  an  infant  5,^  Error  Jhctt  bi  brought  to  reverie  a  fine  levied  by  an  infant 
rsv"?  ot"*  ^™n  age,  by  the  lame  in&nt  durlhg  hii  nonage  j  fo  that  he  may 
*  other  i»-  be  adjudged  by  infpeSiion^  whether  he  be  within  age  or  not.  Br. 
/tfir/,  levies    Fines,  pi.  79.  cites  27  Afll  53. 

9  fine  by 

gmnt  and  render  to  her  or  him  in  tail,  or  for  life,  and  the  bufiand  dits  t  the  widow  (hall  not  have 

a  vftit  of  error  J  becaufe  (he  is  tenant  of  the  land  ;  and  (he  cannot  have  error  againil  herfelf,  and 

fo  is  withour  remedy,  per  Catlin.    Owen  33.  Hill.  40  EHz.  Anon. But  it  feeros  it  (hoald  be 

Trin.  6  EUz.QS  in  Mo.  74.  pi.  202.—*  S.  P.  per  Catlin,  that  the  intant  OihU  not  have  a  writ 
of  error  to  deftroy  the  fine,  heemft  he  himjclj  isfeij\d  tftU  land ;  and  fo  he  if  without  remedy.  Trin. 
6  Eliz.  in  the  Star  Chamber.  Mo.  74.  pi.  2oz.  Anon.-  If  the  fine  of  an  infant  is  »^  tkvUdti 
Jbairt^bis  mwiiy,  it  fliall  bind  him.  Co.  R.  on  Fines  8.  fays  it  has  been  fo  .idjudged,  contrary  to 
€athn*s  opinion  in  <Stowcrs  cafe.— ..Vo  Wood's  Inft.  24;^.  bccaufe  his  infancy  rouft  be  tried  bf 
infpcAion  of  the  judges.  But  if  he  dies  in  hi<;  infancy,  his  heir  is  not  limited  to  any  time.  — 
>*,  in  a  writ  of  error  brought  by  an  infant  upon  a  fine  levied  ;  the  plaintiff  fued  ifcirt  facias  againft 
the  conufee,  for  whom  a  f /»ra/A.?im  was  call :  and  the  court  fxarn'md  the  age  oi  the  plaintiff,  aid 
tj  infpeSiofi  adjudged  himvfiilm  of*,  atfd  rfcorded  thf  f,zmff  and  then  allowed  the  proteOioa ;  and  tins 
can  be  no  mifchief  to  the  plaintiff;  whereupon  it  foliowr.,  that  albeit  the  ptdfUiff  diss  afitrvjsdt 
bcfwe  tbejint  I*  tivtrfedf  ytt  after  his  age  adjudged  and  recorded,  Z>ii  bdrjhall'xn  that  cafe  rtverfe  #k 
jinty  for  the  uooa{^e  of  his  anccftor.  And  fo  it  was  refolvcd  in  the  cafe  of  KscKEWiCHEt  in> 
writ  of  error  brought  by  him,  by  the  opinion  of  the  whole  court  of  B.  R.  othtn^'ifc  it  is  if  t** 
plaintiff  dies  before  his  age  infpeiled.  Co.  Litt.  131.  a.<——  f  Br.  Error,  pi.  60.  cites  ai  E.  3.  t'c. 
and  that  the  infant  was  firil  examined,  and  then  Iiis  godfather  and  godmother,  and  that  they  pot 
the  ple:^  fine  die,faviugto>ttie  defendant  his  anfwer  at  the  new  garnithmeDt,  and  all  this  was  ifsi 
tbe  ircmfcrifit  of  tbt  note,  but  the  judgment  fiiall  be  upon  the  note  itfelf. 

Co.  R.  on  6.  Infant  dJeSy  the  fine  muft  ftand.  i  Mod.  246.  Pafch.  29  Car* 
Allies  I^      ^   Q  2^  Barrow  v.  Parrot. 2  Vent  30.  S.  C.  Pcrrot's  cafe. 

7.  Fines  levied  by  infants^  tfocated  upon  complaint  of  remainder 
man  in  fee,  expedbnt  upon  efiate  tail,  and  on  bringing  die  infants 
into  court;  and  information  ordered  aga'mft  commiffioners  that 
took  the  ccnufance.  3  Lev.  36.  Mich.  33  Car.  2.  C.  B.  Hutchin^ 
fon's  cafe. 

8.  If  a  married  woman  under  agi^  (of  which  the  judges  may  ex- 
amine her  upon  oath)  doth  levy  a  fine  with  her  hufband  of  her 

^(^•3)  own  lands,  (he  cannot  reverfe  it  during  her  hufband's  life;  nor 
uf  7.  and  •ft^'^  ^^^  death,  if  (he  is  of  full  age,  when  he  dies.  She  can  odr 
the  notes      feveHe  it,  if  her  hu(band  dies  during  her  minority.    Wood's  Ins* 

thereon.—    jj-*, 

writ  of  cr-        ^^* 

lor  \V2S  brought  to  reverfe  a  fine  levied  by  a  feme  covert  during  her  nonage,  and  at  thefii'tf^xiMt 

ad  audienduro  errores  the  defindant  cnji  tr^tid-on,  and  yet  the  juftices  tried  Uie  age  of  the  infant  bf 

in'pMicn,  and  did  not  Iby  it  till  the  expiration  of  the  proteAtou.    Co.  R.  oa  FixM  17.  Mars- 
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£i¥or  Wis  bftmsht  by  both  of  a  fine  fo  levied^  ihe  betne  yet  within  age,  and  per  Cavendifh,  if 
they  reverie  die  fine  for  nonage  of  the  feme^  ytt  m  txtnttvm  Jball  be  awarded  during  her  Ixft^  fuod  nem 
»^«jtar.  Br.  Fines,  pi.  29.  cites  50  £.  3.  5.  .  *  The  year  book  of  50  £.  3.  5.  b.  6 .  pi.  lu 
h  that  execution  cannot  be  till  aft€r  tb*  tUatb  of  the  barm. 

9«  Perfons  hltjid^  deaf^  ordumb  accident  ally  ^^  may  make  cogmzance  l>en(h.  R. 
if  Acjr  can  exprcfe  their  meaning  by  writing.     Weft.  Symb.  2.  ,"  ^"^' 

b.  £  5- 
icx  Lord  Ch,  J.  Bridgroan  acquainted  the  Court  of  C.#B.  that  ^«*fl> R<« 

a  woman,  hrn   deaf  and  dumby  came  before  him  to  levy  a  fine.  ,^see'ca« 
She  and  her  three  imers  have  an  houfe  and  land.     An  uncle  h^th  R.  on  Finest 
maintained  her,  and  taken  great  care  of  her,  and  he  is  to  buy  the  9~So  one- 
houfe  and  land  of  them ;  and  he  agrees  to  maintain  her,  if  (he  will  3j,^"dumb' 
pafs  her  land  for  fecurity:     As  for  her  intelltgence^  the  fifters  fay,  and  he  was 
ihe  knows  and  underftands  the  meaning  of  ^  this.    He  demana-  brought  he- 
ed, vAkzt/gn  ihe  would  make  fir  pajfmg  away  her  lands ;  and,  as  warbuitoa 
it  was  interpreted  to  him,  (he  put  her  hands  that  way,  where  the  to  levy  a 
lands  lay,  and  fpread  out  her  hands.    It  being  a  bufmefs  of  this  fin«*  J^^s^ 
nature^  and  for  her  own  good,  he  thought  fit  to  communicate  it  to  ^^uid  do'^ 
them;  and  die  fine  was  uken  by  the  confent  of  the  other  juftices.  nothing, till 
Cart.  53.  Trin.  18  Car.  2.  Elliot  (Martha's)  cafe.  he  had  ac 

quainted 
his  brothers ;  then  he  examined  hhn,  and  found  him  intelligenty  and  fo  be  took  the  fine ;  cited  pet 
Bridgmao  Ch.  J.  Cart  53.  as  Hill'scale. 

11.  A^nksyfiriarsy  nunsylxc.  ought  not  to  be  received;  yet  if 
they  are  admitedj  their  fines  are  good  and  unavoidable.  Wood  s 
Inft.241. 

12.  If  the  i&Wr  being /;f  w^r^  of  any  other,  levies  a  fine;  this 
will  bind  the  heir  for  ever,  if  it  be  not  reverfed  by  error  within  age  ; 
and  if  he  be  of  fiiU  age,  in  ward  of  the  king,  it  never  (hall  be  avoid- 
ed. But  where  the  heir  in  ward  of  the  king  at  his  full  age,  intrudes 
upon  the  pofleffion  of  the  king,  and  levies  a  fine ;  this  is  void  as  to 
die  title  of  the  king,  quia  nullum  accrefcet  ei  liberum  tenementum^  fi 
ingrediatur  antequam  homagium  V  feijinam  ceperit  de  rege.  But  it 
feems  good  againft  the  party  and  his  heirs.  Denlh.  R.  on  Fines, 
12.  cites  I  H.  7.  26. 

13.  Bui  where  the  king  hfeifedofland^  as  in  name  of  dijlrefs^z& 
for  alienation  writhout  licenfe,  &c.  and  he,  who  hath  right,  enters, 
and  levies  a  fine ;  it  'is  good,  and  will  bind  him  and  his  heirs  for 
ever.    Den(h.  R.  on  Fines,  12. 

14*  The  queen  at  this  day,  and  at  common  law,  may  levy  a  fine. 
Denih.  R.  on  Fines,  12.  cites  13  H.  4. 

15.  An  alien  who  hath  purchafed  land  in  England,  cannot  levy  ^"^  '^  ^^ 
a  fine,  if  the  Court  perceive  it ;  but  if  the  fine  be  levied,  it  feems  ^.ju^^  ^^ 
that  it  is  good)  and  (hall  never  be  reverfed.    Den(b.  R.  on  Fiiies,  hng  after 

'3- 


16b  Fine  was  levied  by  A.  in  the  name  of  B.  but  a  reconveyance 
decreed.  Roll.  R.  115.  in  cafe  of  Day  v.  Huogate.—— cites  the 
ca(c  of  Gilderbrand  v.  Hubard. 

[See(D.  II)] 

Vot.Xin.  T  (D.  ") 


office  found. 
Co*  R.  on 
Fincsi  17» 


<2)i  iTtne* 


(D.  ii)    Vacated. 

Skin.ft3.s.  I*  Feme  in/anfy  ttnant  in  tBxlylevies  z  Sxie  with  hfT  barcfi.  Tht 
C.  by  name  fine  was  vacated,  though  the^  king's  filver  was  paid ;  a^id  the  exem- 
BuckbT'i'  pl*fication  was  brought  into  court,  and  delivered  up,  and  the  com- 
Mre...And.  miffioners  ordered  to  be  profecuted.  But  the  vacat  was  quoad  the 
Tr.  34  Can  feme  onfy^  and  not  as  to  the  baron.  3  Lev.  36.  Mich.  23  Car.  i* 
i'T^^l    C.  B.  Hutchinfon's  cafe. 

one  was  va* 

eafod  for  the  fame  caufe.    3  Lev.  36.  cites  it  af  Sir  Robert  Madam's  cafe. 

2.  Bui  the  feme  dying  before  any  thing  waijiirred  as  to  the  fine^ 
it  was  agreedf  per  tot.  cur*  that  they  could  not  meddle  with  the 
fine.  But  if  (he  had  been  alive,  and  ftill  under  age,  they  miefaft 
bring  her  in  by  habeas  corpus^  and  infpeS  her,  and  fet  the  nneaiuie 
u^n  motion.  2  Vent.  30.  Pafctu  29  Car.  2.  C.  B.  Herbert  Per- 
rolfscafe. 

3.  In  the  Common  Pleas,  they  will  fet  afide  a  fine  levied  by  an 
sn&nt  {during  bis  life  and  infancy)  upon  motion^  as  null  and  void,  and 
without  any  writ  of  error ;  as  they  will  do  a  judgment  irregularlj 
obtained  by  trick  Or  furprize,  and  puniih  the  commiffioners  be- 
fides,  if  taken  by  dedimus ;  and  they  will  do  this  by  injpe^ion  and 
iMomination  ofwitneffes  in  court ;  but -if  he  be  affirmed  to  be  of  age, 
they  will  order  a  trial  by  a  feigned  aStion^  if  infant  or  no  ?  but 
die  complaint  muft  be  before  he  comes  of  age,  and  then  it  matters 
Slot  if  after  the  motion,  (and  fo  if  after  a  writ  of  error)  he  arrives 

-  at  age,  this  will  not  prejudice  him.    So  if  the  next  beir^  or  any  re* 

htion  come  and  inform  the  Courts  that  the  party  was  a  feme  eovertj 

and  levied  a  fine  without  her  hufband,  they  will  fet  it  ande  as  void. 

2  Show.  281.  Hill.  34  and  35  Car.  2.  B.  R.  Cafe  of  vacating  fines 

in  C.  B. 

•  S-C.ctted       4*  Several  precedents  were  produced  of  fines,  recoveries,  «nd  de- 

3  Le^3^*     clarations  of  ufes  thereupon,  being  vacated  on  motions,  becaufe  of 

34 Car.  2!    ^^^^^  being  by  femes  covert  under  age ;  and  one  of  the  rules  pro- 

aad  cited      duced  was,  that  the  feme  ihould  not  be  admitted  to  levy  any  more 

^?M*  b*"  **  fi"^s,  till  Ihc  came  of  age.     And  another,  that  the  counfel,  lAo 

Car.ii  be-^  advifed  it,  fhould  be  fined  14  iL  becaufe  no  writ  of  error  could  lie. 

tween  Boy.  And  anodier,  that  the  hufband  he  fined  100  /.    And  in  the  caies  of 

er  and  Hut-  ♦  SiR  RoBERT  Marsham,  a  6  clerk  procured  his  wife  under  ;|ge 

}**Hn  '  ^^  '^^  *  ^^^  *  ^^  being  fent  for  into  court,  he  was  fain  to  ddi- 
ac.  I.  Rot.  ^^^  ^^  ^"^  ^^^  ^^  ^^^  ^^  ^^^  ^^  ^  cancelled  in  court.  And 
70.  PtiK.  per  Powell,  if  the  commiffioners  before  whom  the  fine  was  taken, 
FoTNTi  knew  the  feme  to  be  under  age,  they  are  finable  :  but  there  are  no 
in^l  Lev?  precedents  ofvacats  of  tliis  kind  ancienter  than  \  4  Jac.  x.  But  the 
36.  in  Hut-  ^Tue  ancient  way  was  to  bring  a  writ  of  error ;  but  becaufe  the 
chinfon's  huiband  would  not  join  in  the  writ  of  error,  &c*  this  way  was 
Sskin"?  introduced:  and  feme  books  fay,  that  if  feme  covert  be -outlawed 
in  feijeant  without  her  hufband,  there  is  no  remedy  for  her ;  but  now  in  fuch 
Buckby's  cafe  the  Court  will  difcharge  her  upon  motion.  But  in  this  cafe 
^**  there  appears  that  there  is  a  purchafor\  and  therefore  we  ought  to 

%  be 


be  DveU  advifed.  But  in  re^rd  the  feme  is  to  be  of  age  in  2  or  2 
days  time,  let  us  de  bene  cfle  exarmne  her  age  by  affidavits  and  in* 
ffe^ioni  and  that  was. done,  and  the  infpedions  entered  on  rr- 
£ordi  and  the  rule  was  to  fee  precedents,  and  to  give  notice  to 
the  purchaibr.  Hill.  12  W.  3.  C.  B.  12  Mod.  444.  Sarah  Griffith's 
cafe. 

5.  A.  having  inveigled  his  wife  to  levy  a  fine  of  her  land  to  him, 
when  fbe  lay  on  her  deathbeds  pretending  as  was  fuggefted,  he  was 
to  have  it  only  for  his  life ;  and  a  dedimus  was  fent  into  the  coun- 
try to  take  the  fine,  and  the  caption  was  taken  about  100  miles  from 
Lorsdon^  the  very  dayjhe  died-,  and  becaufe  the  fine  would  not  have 
ftood,  the  party  being  dead  before  the  king's  filver  was  paid,  the 
writ  of  covenant  was  razed  in  the  tefie^  and  made  to  bear  date  10  days 
backwards,  and  all  other  parts  of  the  fine  were  razed  like  wife,  and  [  270  1 
made  to  correfpond  with  it ;  and  the  king's  filver  was  paid,  and  fo  all 
appeared  <m  the  record^  to  have  been  done  before  the  death  of  the  woman  ; 
on  a  bill  brought  to  have  the  fine  fet  afide,  or  to  have  a  reconvey- 
ance, it  was  held  by  the  Court,  that  though  Chancery  has  aptkvertOi 
xeh'eve,  as  much  againft  a  fine,  obtained  by  fraud  or  pradlice,  as  . 
any  other  kind  of  con  veyaiice ;  yet  that  fuch  relief  was  not  by  de^ 
creeing  a  vacate  ofthefint^  but  by  ordering  a  reconveyance  ;  but  that 
for  any  error  in  the  fine,  or  irregularity,  x)r  ill  practice  in  the  com^ 
miffipners,  it  was  a  matter  properly  cognisable  in  that  court  where 
the  fine  was  levied,  and  for  which  that  court  may  vacate  the  fine  ; 
and  there  being  no  proof  of  fraud  or  praftice  in  this  cafe,  the 
bill  was  difmifled.  Hill.  1700.  Abr.  £q.  Cafes,  259.  St.  John  v^ 
Turner. 

[  See  (E-  b.  2).  ] 


(D.  12)  By  Tenant  in  Tail.   In  Refpeft  of  his  Ef* 

tate'.     What  Eftate  barred* 

I .  Land  was  given  by  A.  and  others  to  B.  for  his  life^  remainder  to  *  Thofe 
C   (who  was  heir  apparent  to  B.)  et  ^  primogenito  flio  W  hered.  ^^l^^ 
mafcuL  ofthefaid  C  to  be  begotten,  ^Jic  de  primogenito  filio  bf  herede  ^nuil  Cro. 
mqfculo  ipfiui  C  de  corpore  fuo  procreand'  in  primogenitum flium  et  £.  a^o. 
hipred,  mafcuL  de  corpore  fuo  procreand.  et  pro  d^e£lu  tabs  exitus  ^'  ^'^^** 
remanere  inde  to  D.  die  2d  fon  of  the  aforeiaid  A.  fsT  primogenito  cottoi's ' 
filio  ipjius  D.  with  remainders  over  in  like  manner  as  are  limited  to  cafe.— Sa- 
C.  &c.  and  then  limits  a  remainder  to  the  heirs  males  of  the  body  of  1**'JV'  ^' 
thsfaid  D»  and  J.  the  father^  to  .be  begotten.    It  was  agreed  per  eu  "^"^  ^* 
Cur.  that  D.  had  eftate  tail  in  r^enjaindcr^  ^r  rthe  death  pf  his  fii- 
ther,  in  the  one  moiety,  and  the  father  had  eftate  tail  in  the  other 
PIffiaty ;  and  that  a  fine  with  proclamations  might  bar  his  moiety, 
and  adjudged  accordingly ;  and  the  Court  held  that  the  words  ^r/- 
^$nogemto filio  inprimogenitum  filium^  ^c,  were  void  words.    Apd* 
264.  Smye  v.  Chown,  alias  Cotton's  qafe. 

Ta  (D.  13) 
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irine. 


S.P.Wood'8 
InSL  241. 


Den(h»R.of 
Fines  15. 

•S.P. 
Wood'i 


{D.  13)  By  whom  Fines  may  be  levied.     PcrfonJ 
under  legal  Difabilities  by  Crimes. 

1.  Peribns  attainted  or  waived  in  perianal  aSims  may  alien  by 
fine  or  otherwife ;  for  their  eftates  remain  in  tbem  ftOl,  though  they 
thereby  forfeit  the  profits  of  their  lands.  9  H.  6.  20.  21  H.  7*  7* 
Weft.  Symb.  f.  13.    . 

2.  Perfons  attainted  oi  felony  and  treafon  may  not  be  cognisors, 
by  reafon  that  by  their  o&ences  their  eftates  are  forfeited  :  *  but  if 
tfaev  do,  their  nnes  are  good  againft  aU  perfons  hut  the  king  and  tbi 
broj  of  whom  the  lands  are  holden,  for  their  times.  8  A%  pl«  25. 
For  their  eftates  remain  in  diem  during  their  lives.  Weft.  Symb. 
£  13* 

[  See  (D.  10)  QStiaturs.  ] 


(E)  To  whom  it  may  be  levied ;  [or  who  may  take 

by  it,  in  ReJpeSl  ofEJlate.\ 

♦  Ortg.  is     [1.    A  Fine  fur  rekife  may  be  levied  to  the  *  2^  tenant  by  his 
(^iCTiant  rL  warranty.    z8  E.  3.  12.  b.} 

ranty.) 

This  cafe  feems  obfcurei  and  therefore  hs?e  taken  It  from  the  year-book  and  Fitzh.  which  se 
as  foUowsy  viz. 

Note,  that  in  writ  of  dower  brought  by  the  baron  and  feme,  where  the  zd  tenant  bf  his 
warranty  was  party  $  a  fine  far  reieafe  was  levied  between  him  and  the  demandanu»  viz.  that  the 
demandants  (hould  f  reieafe  to  the  tenant  all,  which  they  had  of  the  ngl«  of  the  feme  by  his  war- 
ranty, [per  fa  garrantie.]  Pafch.  18  E.  3.  xa.  b,  pi.  3. 

In  dower  the  »d  tenant  by  his  warranty  entered  into  the  warranty,  and  a  fine  was  levied  be* 
tween  the  demandant  and  him,  by  which  the  demandant  releafed  and  quitclaimed  all  the  rigkl. 
Ice  which  was  admitted^  and  jet  none  of  them  had  any  thing  in,  &c.  Fitzh.  tit.  Fines,  pL  xoi» 
cites  P.  x8.£.  3.12. 

t[23i]  £  See  (D.  9)  S.  P.  ] 


(F)  Fine  of  Land,  up- 
on what  Writ.  In 
what  Cafes  being  le- 
vied by  a  Feme  Co- 
vert, fhc  fhall  be  ex- 
amined. 


f 


N.  B.  This  letter  (f)  night  he 
more  properly    divided   thus^ 

J      viz* 
In   what  cafes  being  levied  hj 
feme  covert,  Jhe  Jhallbe  ex- 
amined (F) 
Levied  without  writ,  in  what 

cafes  it  may  he  (F.  2) 
^Levied  upon  what  writ  (F.  3) 


mdfeme  grant  hyfine^  the  feme  Ihall  be  cxanuncd. 
33ll,0.  31.  perPrifoc] 


vid.  (A.  3)  4^  "•  ^-  ^*'  *^*  '^"^^ 

ftatute  18  £•  i./f  7«  and  the  notes  tbereooi  and  (M) 


per  totunb 


(a.  W 


Sim*  231 

{^.  But  upon  a  grant  and  rtnier  fa  afmi  ctvert  (he  fluH  not  be  Where  they 
examined :  for  fiie  is  at  no  prqudice,  but  fhall  be  in  her  remitter,  ^  ^r' 
(qiuere  the  remitter.)  33  H.  6. 31.3  pfi::it 

thii^i  flie  fliaU  not  be  examined.    %  InA.  aif.  .Br.  Eftoppd>  pi.  91.  ekes  15  E.  4. 28. 


[  (F.  2)  Without  Writ.  ] 

[3,  A  fine  cannot  be  levied  without  a  writ. .   12  H.  4. 12.}  '*  7^1'"^^' 

^/iv  /aw,  wiV/  mtfufer  a  final  accord  to  be  levied  in  the  kin^S  court,  nmtlwut  a  writ  origimaU 

The  ignenmce,  or  error  of  fume  judges,  was  the  caufe  of  the  declaring  the  law  herein.    2  loft. 

S'S-^'^I'lic  writ  is  thtf  very  bafis,  ground  and  foundation  of  the  iinet  whereby  the  parties  have 

day  in  court  to  levy  the  fame,  and  containeth  the  perfoiis  and  things  to  be  pafled  certainly.  Weft's 

Symb.  f.  23.  Co.  R.on  Fines  3. 

[4.  In  ancient  times  a  fine  might  be  levied  without  an  original. 
ai  E.  4.  62.  16  E.  3.  19  E.  3.  Abbe  13.] 

f5.  But  now  a  fine  cannot  be  levied  without  t  writ.     12  H.  Nor  can  it 

J.     J2.1  .      bcl^^vied 

'^  •*  upon  an  on- 

gimrJ  daenmmJ,  As  where  the  plaintiff  entered  a  retraxit,  by  which  it  was  awarded,  that  defen- 
dant eat  indefint  die  ;  the  parties  caonot  come  and  have  a  compofition  between  them,  in  natlire  of 
a  fine ;  for  the  original  is  determined,  and  they  hatre  no  day  in  court.  Br.  Fiaes>  pL  82.  cites  37 
A01  ]  7.— <}o.  R.  on  Fines  10. 

[6.  But  if  fuch  fine  be  levied  at  this  day  without  original,  it  is  s.  P.  and  it 
not  void,  but  ^^W  until  it  he  reverjed.   21  £.4.  62.  Com*  Count  ><  voidable 
tLeftrange.394.b.]  ,^^-"^f, 

ib  it  is»  when  there  is  an  original  writ,  and  the  fine  is  levied,  as  well  of  a  thing  contained  in  the  writ^ 
as  of  another  thit^  not  eontmnedin  it,  it  is  voidable  for  what  is  not  contained  in  it.    2  Inft.  513*  514. 

So  if  the  fine  is  levied  immediately  to  a  perfon  not  named  in  the  writ  of  covemint ;  as  if  A.  be  plaintiff 
in  the  writ  againft  C.  and  C.  levies  the  fine  to  A.  and  B.  it  is  voidable  by  writ  of  error,  x  Inft. 
5i^-i-I>en(h.  R.  on  Fines,  16.  cites  ai  £.  3.  and  2  £.  3.  Co.  R.  'on  Fines  10.  For  it  is  not 
coram  non  judice,  inafmuch  as  the  jufticei  have  power  of  the  thing,  though  they  pixxeed  invrrfo 
m-£ne,  *  Br.  Fines,  pi.  97.  cites  18  £.  4.  2  a.  by  Brian.— -->lt  is  not  void,  but  error ;  for  they 

are  judges  of  the  thing.    Br.  Amfe,  pi.  397.  cites  26  H.  6.  {  It  is  in  the  cafe  of  the  count, 

MT  Earl  of  Leicefter  Vt  Heydon,  and  fo  feems  mifprinted. 

[7.  But  it  is  erroneous.     21  £•  4.  60.  b.  Com.  394.  b.]  t^"  aflife, 

the  platHm 

^jf  appeared,  and  after  made  retraxit,  and  then  thejitjiices  of  affife  recorded  an  agreement  hptwecn  them  in 
nature  vfafine,  and  by  the  beft  opinion  it  is  void,  and  coram  non  judice,  and  (hall  not  be  executed, 
by  reafon  that  no  original  waspsndittg,  but  was  determined  btf ore  by  the  retraxit ;  and  fo  fee,  that  judg- 
ment, where  there  is  no  original,  is  void  by  this  opinion.  Br.  Judgment,  pL  1 14.  cites  37  A(f.  1 7. 
I  -and  lee  26  H.  6.  where  it  was  held,  that  it  was  error,  and  *  not  void.  But  quaere  inde ;  for 
without  original  they  have  no  commifiion  to  hold  plea,  and  then  they  are  not  jpdges  of  this  ctufe  ; 
and  oi  this  opinion  was  Bromley.  Ch.  J.H.  a.  M.  i.  Ibid.  *  For  they  are  judges  of  this 

caufe,  and  therefore  nul  tiel  record  of  writ  of  covenant,  upon  which  fuch  fine  was  levied  is  no 
plea.    Ibid.  pL  13c. cites 26 H. 6.  '^'Iz 7Z\ 


[  (F-  3)    ^P^^  '^^^^  Writ.] 

[8.  In  ancient  times  fines  were  levied  upon  anions  mixt  wtb  thi*  T*h«y  are 
f^ouahj,     18  E.  4- 22.    The  Prior  of  Merton's  cafe  J  tho1ight» 

be  s^ainft  the  height  and  force  of  a  fine.    2  loft.  5 14,— *  Grig,  (perfonal* 

T  3  [9.  But 


iS«  iTine. 

[9.  But  at  this  daj  fuch  fines  are  not  good  \  but  onfy  fuch  finet 
as  are  levied  upon  wrtt  of  covenant  or  upon  anions  in  right  or  nakjn 
18  £•  4.  22.  per  Litt.]' 

Co.  R.  on         [10.  A  fine  may  be  levied  of  an  annuity  upon  writ  of  annuity. 

Fines,  10.     ,8  E.  4.  22.  II  H.  4.  68.  b.  20  H.  6.  3.    Contra  admitted.  44 

E-  3-  37»  38.] 

[11.  A  fine  may  be  levied  upon  a  writ  of  right  patent*    19  E. 

4.  8.  b.  21  £.  4.  5.] 
On  fuch  [12.  Fine  may  be  [upon  a]  writ  of  night  of  cujioms  and  feroU 

writ  a  fine    ces.      I9  £.  4.  8.  b.  iS  £•  4.  22.    21  £.4.  4.  b.    21  £•    3.    l8.b. 

"3o/rt^/   53-  21  Afl;  I.  20  Aff.  I.  24  £.  3-  29.  b.] 

€nfervictSy  &c.  But  mi  of  land.    ]>en(h.  R.  on  Fines,  i6.  ■     D.  179.  b.  pi.  46.  Pafch.  z  EliZi 

Bruce  v.  Bonet.  Bendl.  1 16.  S.  C.  See  a  precedent  there. 

Inantienc  [13.  A  fine  has  been  levied  in  a  quare  impedit.  18  £.  4. 22. 19 
';^,i:fe.R,  E.  4.  8.  b.  of  the  advowfon.] 

a  fine  might  hare  been  levied  of  an  advowfon ;  but  at  this  day,  fuch  fine  is  not  receivable,  becaoie 
ii  it  only  a  perfnnl a^triy  but  in  the  time  of  K.  Henry  3.  fines  were  often  levied  in  fuch  perfoul 
anions.  .Co.  R.  on  Fines  10.  ■■        a  loft.  514. 

In  times  '  [i^  So  in  a  warrantla  chartte.  •  18  E.  4.  2.  2i  E.  4.  4.  b. 
P^^     61.  b.  of  the  land.    42  E.  3.  5.  12  H.  4.  "O 

ufuAlly  levied  upon  a  writ  of  tuarrantia  cbarttty  as  now  they  are  upon  a  ci/r//  of  cuven^tnt.  Co.  R.  oa 
Fines  lo.— -WeA*:>  Symb.  f.  23.  cites  z8  £.  4. 21.— — [*And  fo  it  feems  it  ihduldbe  here.] 

In  a  writ  of  [15.  So  m  a  rationabilihus  divifis,  19  £.4.  4.  b.  29  E.  3.  3. 
S^'  ^'  *5  E.  3-  46.  20  H.  6.  3.  1  E.  3.  14  b,] 

pjcary,  or  other  thnnfjr  he  alhtted  by  the  dividers  to  one  of  the  parties ;  in  confideration  thereof 
the  fatd  party  may  levy  a  fine  of  an  annual  rent  to  the  other  for  the  f^id  pifcary,  and  this  fine 
is  good  enough,  and  receiveable.  Co.  R.  on  Fines  la  cites  20  H.  6.  3.  a.  but  the  book  feexns 
mif-cited. 

ainft.  514.       [16,  So  in  affife  of  darrein  prefenfment,     2;  £.  4.  4,  b.  of  the 

cites  31  £•  3.  and  Br.  Fines,  pL*  90.— ♦  This  feems  mifprinted. 

[17.  In  afranchife  upon  a  writ  oi  right  patent  by  prote^ation  in 
nature  of  a  covenant^  a  fine  cannot  be  levied ;  for  the  proteftatiof^ 
cannot  change  the  plea  real  into  the  perlbnalty.  The  fame  law  is 
of  fuch  fines  in  ancient  demefne,     44  E.  3.  38.] 

[18.  A  fine  may  h%  levied  in  an  ajfife,  16  £.  3.  19  £.  3.  Abbe 
13.  adjudged.] 

[19.  So  in  a pracipe  quod  reddat.     Abbe  13.  per  Thorp.] 
r  2  'J  ?  1       [^o-  A  fine  upon  relcafe  may  be  levied  in  writ  of  dower.     18  E^ 
CcR.on     3- 12- 29  E- 3. 46.  b.] 

Fines  lo. 

^-  _*_  1^       [  r^i]  22*  A  fine  may  be  levied  in  a  quid  juris  clamat.     As  the 

*  Fol.  15  defendant  may  grant,  that  he  holds  of  the  conufor,  and  render  his 
u.-y^  cftate  to  the  grantee.     12  E.  3.  6o»]. 

•  s.  p.  Co.  22.  In  a  ♦  writ  ofnufne^  warrantia  charta^  quern-  redditum  reddit^ 
R.ouFif)cs  per  qua  fervitia^  quid]\xns  clamat,  a  fine  may  be  levied  of  lands 
10.  ates^ao  ccnnprifcd  within  the  writ  5  and  yet  no  land  is  denianded,  or  fliall 

— s.  F.  r.     ^  recovered  in  them.    But  as  Statham  iaid«  t  in  gU  writs  toberj 
^  land 


bnU  is  itmcmded^  or  upon  other  writ,  that  cf^argis  landy  a  fine  xnay  Rep.  39. 
be  levied  of  the  land  comprized  within  the  writ.  Co.  R.  on  cites  for 
Fines  la  this,  5  e.  a. 

tic.  Ftnesy 
Staclum  and  y8  E.  4. 2  2.  a.  b.  19  E.4.  2.  21  E.4. 4.  b.  32  E.  3.  fclrefacias.  ioo.<«— }  But  in  all 
adioiUy  where  bnd  is  aot  demM^d^  mr  to  be  ckitgc^^  a  fine  cannoC  bt  levied.    But  in  perfonAl  ac^ 
voos  a  fine  may  be  levied.  Co.  R.  on  Fines  10. 

23.  A  fine  may  be  levied,  and  acknowledged  in  B.  R.  when  the 
record  is  there  by  error^  but  not  upon  original  to  be  commenced 
there.    Denfb.  R.  of  Fines  3. 

24.  A  fine  fhall  be  levied  in  the  court  of  ancient  dinufne  upon  a 
petty  writ  of  right^cloje  \  but  not  upon  fhint  \  and  becaufe  it  is  no 
court  of  record.     Denfh.  R.  of  Fines  3. 

25.  In  ii//tf/»/ upon  wr// ^tfy^/ a  fine  maybe  levied.  Co.  R. 
on  Fines  lo. 

26.  ftfin  a  quod  permittat  of  a  waj^  a  fine  may  be  levied  of  ic  s.p.and 
Ca  R.  on  Fines  10.  ,  y^  nopne- 

27.  A  fbe  may  be  levied  on  a  writ  of  right-chft^ix  in  any  real  XuQ^kI 
a^ioHj  1>ut  not  in  an  original  or  perfonal  aifioni  and  a  common  writ  on  Fines  * 
of  covenant,  on  which  a  fine  is  levied,  is  not  a  perfonal,  but  a  real  "•  ci^es  2 
ai%on ;  for  though  it  is  to  have  damages  for  a  breach  of  covenant,      ^'  '^* 
as  in  perfonal  actions,  yet  it  is  to  have  an  execution  and  peiform- 

'  ance  of  the  covenants,     i  Salk.  340.  HilL  i  Annae»  B.  R.  in  cafe 
ofHuntv«  Bourne. 


(F.  4)  Levied  by  whom,  and  to  whom.     Strangers 
to  the  writ.     Take  by  it,  who.     . 

1.  Where  a  fine  is  levied  between  A.  and  B.  by  which  A.  acinouM- 
ledges  to  B.  and  A  renders  to  Jt.  to  hold  to  him  and  E.  his  wife^  and 
the  heirs  of  Aeir  bodies,  &c.  there  E.  has  not  any  eflate ;  for  fhe  is 
only  in  the  habendum,  and  is  no  party  to  the  writ  of  covenant.  Br. 
Fine,  pL  61.  cites  24  £.  3.  28. 

2.  ho  a  writ  of  covenant  was  between  A*  aitd  B*  and  after  A.  ac*  it  is  not 
irmuledged  the  tenements  to  be  the  right  of  B.  and  then  B.  granted  ^**!j^Y^. 
and  rendered  to  A.  for  life^  remainder  to  M.  his  wife  for  liffj  the  remain-  ^^3  ^ 
der  to  A.  and  his  heirs.-   This  is  not  good,  becaufe  the  fenrie  W2s  Rep/$. ' 
not  named  in  the  writ.     See  Br.  Fines,  pi.  108.  and  114.  cites  30  citixll^ 
H.  8.  and  7  E.  3.  64.  and  Fitzh.  Tit.  Sci.  Fa.  136.  fudgtt* 

3.  Fine  fur  conufance  de  droit  come  ceoj  life,  cannot  be  levied  to  xrin.  a? 
any  perfbn  that  is  not  party  to  the  writ  of  covenant,  neither  can  the  Eiiz.  c.  B. 
grant  and  render  of  the  land,  &c.  be  inmiediately,  in  primo  gradu,  {Jx^^^? 
to  any  that  is  not  party  to  the  writ,  but  immediately  or  in  %dogra''  Morgaiu 
du^  &c.  it  may.    For  example,  if  a  writ  of  covenant  be  brought 

by  A.  againft  B.  of  die  manor  of  D.  and  B.  levies  a  fine  to  A.  corns  Co.  K.  on 
ieo\  A.  may  grant  and  render  the  fame  to  B.  for  life,  or  in  tail,  the  ^'"^"^  9- 
njmainder  to  F.  in  fee  5  for  albeit  the  writ  of  covenant  be  inter  A. 
querent'  and  B.  deforc%  fo  as  F.  is  a  meer  ftranger  to  the  writ,  yet 
Keing  he  takqs  it  by  way  of  rpnainder^  depending  upon  the  efiate  war» 

X  4,  ranted 


ranted  by.  thifau^  it  hath  been  allowed  in  our  becks,  and  hath  heed 

compared  to  a  deed  indented  between  A.  and  B.  ipdiereby  A«  doth 

give  lands  to  B.  To  have  and  to  hold  to  *  B.  for  life,  or  in  tail,  the 

remainder  to  C*  (who  is  a  ftranger  to  the  4eed)  in  fee.  2  Inft.  5I4« 

+  S.P.ana       ^  Where  the  18  E.  i.  De  modo  levandi  fines,  fays,  that  the 

Moijf Co!'  order  of  law  does  not  fufFer  that  the  final  accord  be  levied  in  the 

K.  on  Fines  l^in^'s  court,  without  writ  originalj  ^c.    It  does  mtjay,^  witbwt 

^H^^a*^       wr/r  original  between  the  parties^  but  generally;  and  therefore  a 

^     jj^fji    fine  may  be  levied  by  vl  f  vouchee  to  the  demandant,  or  by  tbedfi^ 

prtec^  be     nutndant  to  him  \  Bndjo  likewife  by  tenant  by  refceit  to  the  demandaot 

brought       or  by  the  demandant  to  him  ^  and  yet  they  are  hot  parties  to  the 

2^^-;  writ.    2  Inft.  514. 

and  upon  bis  defemit^  he  in  rtvtrfiom  is  retuvtd;  he  in  reverfion  may  levy  a  fine  to  the  denandaat 
of  this  reverfiony  and  yet  no  writ  is  pending  between  theni.  €0.%.  on  twines  ri.  cites  it  fi.  u 
Sa.  21  £.  4, 5...i«.The  words  being  the  affirnutive  do  not  reftrain  them.    %  loSu  5x5. 


(F.  5)     Take,     Who  fliall  take  by  ^hc  Limita- 
tions. 

T.  In  Scire  facias,  thele  words  procreavit  vel  haeredibus  pre^ 
creatisj  (hall  i^rve  as  well  thofe,  which  iball  be  bom  after  the  gii^ 
as  thofe  which  were  at  the  time  of  the  fine.  Br^  Fines,  pL  6^.  d(Qi 
2^  £•  3*  28. 


(G)    Covenant* 

{|.    A  Fine  maybe  levied  of  an  annuity  upon  writ  of  coveoaol. 
/^    ^8E.  4.  22.] 

[iz.  A  fine  cannot  be  levied  upon  a  bill  of  covenant.  44  E.  3.  38.} 

[3.  A  fine  may  be  levied  in  writ  of  covenant*    29  £•  3.  31.  b^ 

l6  E.  3.  19  E.  3.    Abbe  13^] 

4*  A  fine  fur  conceffit  was  levied  of  lands  in^  ancient  demefne  in  the 

Salk.  340.     court  of  ancient  demefne.    In  ejedhnent  it  was  found  by  venli^  that 

S.  C.  HiU.   upon  wriu  of  rigbt'clofe^  fines  have  been  time  out  of  mind  levied 

9.  R.    *      ^^^  leviable  m  the  fame  court  \  and  upon  fetting  forth  the  fine,  it 

"   -  appeared  to  be  levied  in  placito  conventionis  fecundum  confuetudinem 

manerii  come  ceo  que  Had  defon  done^  with  warranty.  It  was  refolvcdji 

that  the  fine  found  in  this  cafe  is  good,  notwithftanding  that  the 

ctiftom  IS  found  to  levy  fines  founded  upon  writ  of  rigbt-ckfey  and  that 

the  fine  levied  is  in  placito  conventionis  inter  eos,  &c.    For  it  is 

found  to  be  fecundum  confuetudinem  Cur.  and  there  is  not  any  in* 

confiftency  between  writ  of  right*clo(e  and  this  adion  of  covenant ; 

for  the  action  of  covenant  is  not  perfonal  in  this  cafe,  but  real,^Mif 

ieneatcpnventionemy  &c.  and  not  for  damages  for  breach  of  coveaaot^ 

Lutw.  78 1 .    Hunt  V,  Bourn  and  ali 


(H)Ho? 


4rto?#  1:«34 


(H)  How  it  Ihall  be  [expreffed  in  the  Writ  of  Co* 

venant.] 

[u  I  F  it  be  of  a  rent-f/ciy  charge^  orfervicey  it  ought  to  be  put 
^  in  the  writ  of  covenant,  who  is  tenant  of  tie  land.  19  £• 
4.3.  Becaufe  cytherwife  it  cannot  be  known  againft  whom  to  bring 
the  quid  juris  clamat,  or  quern  reddicum.] 

[2.  If  it  be  of  rentfervUe  the  writ  Jball  he^fi  much  ofrent^  with 
fbi  Qfpurtenances  in  V*  and  of  rent-cbarge  fi  much  of  rent  ijiiing  out 
rftbeUmdin  D.  21  £•  4«  61.  b.] 

[3.  If  a  man  grants  by  fine  a  reverfiony  the  writ  (hall  be  juod 
tematcotfOintionemofthelandj  &c.  19  £.  4.  9.] 

[4.  Where  the  fine  is  levied  of  rent  and  other fervicesj  as  homage 
^  fealty,  the  covenant  mentions  only  the  rent,     j  9  £•  4.  8.  J 


(I)  Render.     [How  the  Writ  Jhall be.]  [235] 

[x.  T17  H  £  R£  die  conufance  is  ofland^  and  a  render  of  common 
^^    out  of  it  the  writ  (hall  be  quod  teneat  conventionem  oftbo 
knd^  (^c.    19  £•  4t  9.] 

(K)  Fine  at  Common  Law.    What  Perfon  may 

levy  a  Fine. 

[i.  T  F.an  infant  levies  a  fine,  he  may  reverfe  it  during  his  nonago 

17  E-  3-  53-  79-  17  AflT.  17.] 
[a.  But  if  he  does  not  reverfe  it  during  his  nonage^  this  (hall  bind  But  wliere 
him  perpetually ;  becaufc  he  ought  to  be  tried  by  in/peSfion^  which  the  nmmf- 
cannot  be  now,  being  of  fiiU  age.     17  £.  3.  53.  79.  17  Aff.  17.  J    ^"^^ 

ttmfir'was  vnthin  a^  the  commifldonen  were  fined,  but  the  fine  ftood.  iz  Rep.  122.  cites  it  as  the 
cafe  of  Caveodiih  v.  Worfeley^  aiidLanterand  aL— ^RolL  R.  Z15.  11  Rep.  i%i,  Ann  Hunsate^s 

3.  Note,  diat  every  one  who  have  power  to  implead^  and  to  he  ini'- 
fleadedj  may  levy  a  fine.  He,  againft  whom  prstcipe  quod  reddat  lies^ 
may  levy  a  fine,  and  every  one  that  mav  levy  a  fine  at  common  law, 
may  levy  a  fine  by  this  futute.  Denin.  R.  11.  upon  4  H.  7.  24. 
cites  8  £.  2. 

4.  The  king,  and  allperfonsj  who  nun  lawfully  grant  by  deedy  may  DenOi.  R 
be  e$gnizorsy  or  levy  a  fine.     Wood's  Inft.  241.  **"  ^^ 

fine  was  levied  by  tU  Juni^  viz.  K.  James  the  firft,  and  was  held  to  be  good.    7  Re]?.  3a* 

5*  G'vfV  corporationsy  as  mayor  and  commonabyy  may  levy  a  fine  of 
land  belonging  to  their  body:  but  bijbopsy  deansy  and chaptersypre^ 
Mkrusy  pa^otnsy  vicarsy  beads  and fiuows  rf  collegesy  are  reifa^ned 

by 


I2.«— A 


235  iPftte* 

by  ftatutes  from  levying  of  fines  of  their  inheritances  to  bifid  their 
(acceBbxs.    Wood's  Inft.  241. 

[  See  (D,  10)  ] 


(L)  Of  what  Thing  it  may  by  levied.  Of  what 
Thing  a  Man  may  levy  the  Fine  upon  the  Writ| 
[and  of  what  a  Render  may  be\ 

\\.  T  F  the  deforceant  acknowledges  all  his  right  to  be  to  Ae 
^  plaintiff,  for  which  conu&nce  he  grants  and  renders  20  s. 
rent  ie  novo^  this  is  a  good  grant,  19  £•  4.  2.  b.  For  it  is  com- 
prehended by  implication  in  the  covenant,  16  £•  3.  19  £.  3.  Abbe 
13.  per  Thorp.  2  R.  3.  5.  49  £.  4.  8.  b.  21  £.4.  4.  b«  60.  b, 
19  E.  4.  8.  adjudged.] 

[2.  S0  if  he,  for  fuch  conufance,  grants  and  renders  to  the  defen- 
dant the  land  for  life^  it  is  good.  19  £.  4.  2.  b.] 

[3.  So  he  may  render  a  common  out  of  the  land.  I^E.  4.  9.  21  E. 
4.  61.  b.  Or fo  many  load  of  wood,  to  take  upon  the  fame  land«  For 
this,  which  is  comprehended  within  the  covenanty  exprefsfy^  9r  by  iwh 
plication^  will  pafs  by  the  fine,     19  £•  4.  2.  b.  21  £•  4«  6i.  b.] 

[4«  In  writ  ofcujloms  and  fervices,  if  the  brdreleafes  all  his  rig^t 
FoL  16.  by  fine,  and  the  tenant  grants  to  him  20  s.  rentj  it  is  good.  19  E.  4. 
i^v^    8.b.] 

[5.  If  At  writ  and  conufance  be  of  the  manor  ofD.  and  the  other 
renders  the  manor  to  S.  this  is  void ;  becaufe  it  is  not  comprehended 
Within  the  original.     21  £•  4.  4.  b.J 

[6.  In  ajftje  of  darrien  prefentmenty  plaintiff  acknowledges  the  right 
r  236  J  of  the  patronage  to  the  patron,  parfon,  and  ordinary,  who  render  tn 
annuity  outof  the  fame  church  to  the  plaindiF;  this  is  good.     For  th 
parfon  is  not  charged,  but  the  land.     2t  £•  4. 61.     2  R.  3.  5.  b.J 

[7.  In  a  rationabilibus  divifisy  a  render  may  be  of  z,  free^fifherfi 
in  his  fever alfijhery,     21  £.  4.  4.  b.] 

[8.  Soyxn  this  writ,  a  render  of  an  annuity  is  good*  21  £•  4» 
62.  b.] 

[9.  So  in  the  (aid  writ  of  pifcharyy  defendant  renders  an  amattty 
to  the  plaintiff.     2  £.  4^  62.  b.  2  R.  3.  5.] 
.    [10.  If  the  fine  htofa  manory  defendant  may  render  to  find  cm* 
peuanum  divina  celebrantem  in  another  manor.     2  R.  3*  5*  b. 
(Quere).] 

[11.  If  conufor  acknowledges  the  third  part  of  a  manor  to  be  the 
right  of  the  conufee,  he  cannot  render  all  the  manor.  Contra  4a 
E.  3.  T2.] 

[12.  An  acquittal  may  be  acknowledged  by  fine  in  writ  of  nufu. 

4^  £•  3-  3i«  49  E.  3.  8.  b.] 
A.  fpajr  £13.  If  the  writ  be  of  certain  landy  yet  a  render  maybe  of  a  rent 

T^dc^o     ^^^f  ^*'^  ''"^  ''*''"  '^"^^  '^™®  ^^^*  *'  75  ^'  admitted,  and  note] 

B.  a  rent  out  of  the  J^me  manor,  contained  ill  the  dne,  hut  mt  out  ofnuy  9thtr  hiid\  neither  can  ll« 
(rant  and  render  be  of  anj  tbutg  coJLttrat  to  tU  laud,  &c  coDtained  io  the  writ|  vjaun^ 


ii«h0v,aod  nddier  ifiuisg  out  of^  nor  incident  to  the  land,  4ce»  cqptained  in  the  piigiiul^ 
slnft.514. 

[14.  If  the  writ  be  of  tenements  in  JD.  and  the  fine  is  levied  if 
tenements  in  S.  this  is  void.  For  the  writ  does  not  w^nint  it.  19 
E.  4.  9.  7.  b.  3-3  . 

[15.  So  if  it  be  levied  rf  land  in  JD.  where  I  have  nothing  there^ 
Ae  fine  is  void.     19  E.  4. 4.] 

[16.  So^  if  it  be  ofmeddom^  where  /  have  not  any^  it  is  void,  iq 
£•  4. 4-  It  feems  mthing  can  he  granted  imniediatelyy  by  jine^  unlefs 
jt  be  upm  a  render  which  is  not  immediate  if  it  was  not  in  efle,  at 
the  time  oi  tiie  writ  of  covenant  facd.     Hubitatur  1 9  £.  4.  7.  b.] 

[17.  A  rent  drnovo  cannot  be  granted  by  fine,    Dubitatur  19  E.  •A.s  coa- 
4.7.  b.  (Qnere)  if  it  may,  how  the  covenant  fliall  be:  for  if  the  JJ™g"*  ^^ 
covenant  may  be  of  the  land,  it  feems  tba(  [a  man]  may  levy  a  fine  whereof 
of  any  thing  out  of  the  land.  It  is  z.Jure  courfe^firft  to  grant  the  rent^  the  fine  U 
and  after  to  kvy  the  fine  of  it.     19  E.  4.  3.  Contra  ^l  E.  3.  44.  b.  {q^^^^'*'** 
It  feems  in  the  other  caic,  if  the  writ  be  brought  of  a  rent,  where  known, 
there  is  not  anyfuch^  and  he  acknowledges  it  by  fine,  it  will  be  eftop^  that  incalb 
^/jgainft  him|  and  all  claiming  under  him.]  ^^^  ^?«kI 

radtr^  which  contains  a  double  fine;  there  is  a  great  <{iver^/y  bet  ween  the  tint  fur  conufans  de  drmt 
Mw  fro,  tfc»  for  that  muft  he  levied  oCthe  land,  Ate.  in  the  original ;  but  the  grant  and  render  may 
be  of  another  thing,  than  is  exprefled  in  the  original  As  A.  brings  a  writ  of  covenant  agatnft 
B.  for  the  manor  qf  D.---B.  cannot  levy  a  fine  to  A.  of  a  rent  to  be  iflfuing  out  of  the  manor  of  D. 
but  lie  muft  levy  the  fine  of  the  manor  of  D.  according  to  the  writ^  and  bis  covenant  therein  ex- 
prefled*   2lnft.5i4. 

[18.  If  die  writ  be  ofio  acrts^  and  the  fine  40  acres,  it  is  not  •  As  toio, 
good  of*  20,  21  E.  4.  4.  b.  61.     For  it  is  not  in  the  writ,     Soy  if  }{JaUbedif- 
thc  writ  be  oT  land^  and  the  conufance  ofpajiure^  meadow  or  wood\  charged, 
it  is  not  good,  nor  e  contra ;  for  it  is  of  other  nature-,  and  not  con^  *i  E.  4. 61, 
tmnedin  the  writ.     21  E.  4.  61,  b.]  a.byPigoc 

[19.  If  the  covenant  be  ofland^  he  may  grant  the  reverfion  by  the 
&ie.    21  E.  4.  62.] 

[20.  If  the  covenant  be  ofrent^  yet  the  fine  may  be  levied  of  the  A  concord 
other fervicesy  as  homage  andfealty.     19  E.  4.  8.]  TTb^'^ 

t^ng  than  is  ccuiained  in  the  writ  of  covenant^  and  not  of  a  foreign  things  if  it  be  mi  ccmfefufmt ;  as  in 
a  writ  oiLndi  rent,  commox,  &c,  may  be  rendered  ilTuing  oat  of  it.  18  £d.  4.  aa.  Weft's  Symb. 
S.30. . 

[21.  Upon  a  covenant  of  a  manor^  a  rent  may  be  referved  by  the   f  2  '?7  1 
fine.    2R.  3.5.]   •  L     ^/  4 

[22.  If  the  writ  \i^  of  a  rent  with  the  appurtenances  \  the  conu- 
fance may  be  of  an  annuity.  21  E.  4.  60.  The  prior  of  Bingham 
and  Mertou's  cafe  adjudged*] 

[23.  The  writ  may  he  of  a  rent^  and  the  conuiance  may  be  of  rent. 
ai  E.  3. 44.  b. J 

[24.  Two  might  anciently  exchange  by  fine.  16  E.  3.  19.E.  3« 
Abbe  13.] 

25.  Upon  a  writ  of  covenant  of  one  acre^zfint  hath  been  levied 
of  it,  and  further,  by  a  praterea  in  the  (ame  fine,  a  manor  bath  been 
^Mveyedy  and  the  fine  received.    Den(h.  R.  on  Fines  16. 

[  Sec  (O)  pi.  16,  &c.  J 

(M)  In 
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In  what  Cafe  a  Feme  Covert  (tall  be  examined. 

Pa^.  R.  [i.  Y  F  a  fine  fur  conufiuice  dc  droit  be  levied  to  a  harm^  ani 

on  Fines,  1  ^^^  rendering  rent\  the  feme  (hall  be  examined,  becaufe 

(he  is  to  be  charged  with  the  rent.    46  £.3.  15.  b.j 

S.  P.  Br.  [2.  If  A.  acknowledges  to  B.  and  B»  grants  and  renders  te  A, 

S^wV  ^^^  his  feme  for  lifey  to  hold  of  ^  A.  by  tbejervices  rf  10  s.  per  swi. 

cites  24  ^^»  ^w/  doing  for  him  to  the  chief  brdj  tbefervices  due^  ^c.  Aough 

£*t  4*  30*  the  feme  fhidi  be  charged  of  the  fervices,  yet  Ihe  (hall  not  be  ex- 

1)1.  63.  cites  %^  E.  3. 6a...  ■    *  It  feems  it  flumld  be  (B).  }  It  (hoiild  be  £.  (3.) 

[3.  If  a  fine  upon  grant  and  render  be  made  to  the  baron  andfeme^ 

(be  (hall  not  be  examined.     8  H.  4.  £.  b.     (It  feems  it  is  intended 

as  the  principal  cafe  there  was)  that  here  was  not  any  conufance  kj 

baron  andfenu^  but  only  a  grant  and  render  by  the  other.] 

Br.  Fines,         [4.  If  A.  render  certain  land  to  the  baron  and  feme  in  tally  to  hold 

pi.  63.  cites  \^y  certain  rent,  the  feme  (hall  not  be  examined,  becauie  ihe  hadi 

M  E-  3-  ^»-  not  difmiffed  hcrfelf  of  any  right.     24  E.  3. 30.  adjudged.] 

[5*  If  a  fine  upon  reUye  be  levied  to  the  baron  and  feme  j  ihe  (hall 
not  be  examined,  becau(e  the  fine  is  not  eftoppd,  but  for  her  ad- 
vantage.    3  H.  6.  42.  Quere.] 
•  This  [6.  So  if  fine  fur  conufance  de  droit  come  ceoy  be  levied  to  the  ba-* 

feems  mif-  ^KXi  and  feme ;  for  this  fhall  not  eftopp  the  feme  to  chum  other  cf« 
^X%.   *^^«-    Contra*  4  H.  6.  42.  t  8  H.  6.  4.  b.] 

a.  pi-  i2.-*aml  S.  C.  is  cited  Br.  Examination,  pi.  4.  but  fays,  that  it  is  faid  elfewhere,  that  flit  fluU 
not  be  examined,  where  (he  takes,  but  where  (he  departs  by  fine ;  and,  that  where  Ihe  is  not  ex- 
amined, (he  (h.iU  not  be  eftnpped  after  to  claim  a  greater  eftate.  \  Br.  Fines*  pi.  51.  decs 
S.  C.  that  the  feme,  who  took  eftate  for  Life,  was  examined,  if  it  was  her  will  to  have  that  eftate, 
and  no  other ;  and  Brooke  fays  that  by  this  it  feems^  the  feroe^  wlio  took  the  eftate,  IhaU  be 
tjloppcd  to  claim  a  better  eftats, 

Br.  Eftop-        [y.  If  upon  a  warranty  of  charters  a  fine  fur  conufitnce  de  droit 

£tcs*s  C.^'  come  ceo,  which  they  have  of  this  gift,  he  levied  to  the  baron  and 
feme,  to  have  to  them,  and  to  the  heirs  of  the  baron ;  the  feme  AiaD 
not  be  examined,  and  therefore  the  eftate  of  the  feme  fhall  not  be 
changed  by  it.     21  £.  3.  32.  b.] 

[8.  In  quid  juris  clainat  again/i  baron  andfeme^  if  the  drfendaats 
come  intoxourtj  and  grant  that  they  hold  of  the  conufor,  andjurrenitr 
their  eflate  to  the  grantee^  the  ieme  (hall  be  examined,  ar  £• 
3.  60.] 

If  a  fine  be        Fq.  If  baron  and  feme  render  land  by  fine  to  another,  the  feme 

IrW/o  r&f      ^^1  ''c  examined.     25  E.  3.  44.  b.  adjudged.] 

I  iJh^nH  and  wife f  and  the  bufiand  and  wif^  grant  and  render  the  land fthtrt  the  wife  (hall  be  examiiwdy 
«  and  the  examination  muft  ever  be  upon  the  writ ;  and  therefore  a  baron  and  feme,  upon  a  fine 
hvied  to  them  of  I  tnd,  canm>i  grant  and  nnd,  r  a  rent  aUoftbe  land^  beeaufe  that  rent  is  not  conlaiaed  ia 
the  writ,    z  Inft-  ^15.  ■    Co.  R.  on  Fines,  8.«— — Br.  Fines,  pL  27.  cites  46  £.3*  15- per 

Finch.— —Ibid.  pi.  39. 

Seethe  10.  iS  E.  J*  flat.  4./  7.     Afenu covextmufl  be  exanunedbyfiwr 

notcb  at       ofthejujlices  ofC,  B.  and  ifjbe  confent  nfft^  the  fine  cawut  be  levied. 
t^utfe'r  6  II.  In 
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1 1.  In  every  cafe,  where  the  feme /ball  make  any  ejtate  by  the  (ine> 
cr  depart  from  any  interefi^  (he  ihall  be  examined.  Denfh.  R*  of 
Fines,  13. 

12.  The  Court  have  no  authority  to  examine  the  feme,  but  where 
fie  is  named  in  the  writ^  upon  which  the  fine  is  to  be  levied.  And  in 
ancient  books,  the  Court  would  not  eixamine  the  feme,  but  offuch 
things^  which  were  contained  within  the  writ.  Denih.  K.  on 
Pines,  13. 

1 3.  A  fine  was  le viedyir r  conufanee  de  droit  to  die  baron  and  feme, 
and  to  the  heirs  of  the  baron  to  hqldofthe  chief  lord  \  and  the  feme 
was  examined  upon  this  render^  and  fo  bound.  Denih.  R.  on  Fines, 
14.  cites  II  £.3. 

14.  Where  me  is  not  examinedj  (he  ihall  not  be  ejiopped  from 
4hunung  a  greater  ejlate*    Br.  Fines,  pL  7.  cites  9  H.  6. 42. 

•[  See  (F)  pi.  1,2.  ] 


(M,  2)    Grant  and  Render,  upon  what  Fine. 

I.  The  fine  fur  grant  and  render  cannot  he  levied  upon  a  fine  ex» 
oeutoryi  and  therefore,  if  a  man  levies  a  fine  fur  conuiance  de  droit 
Cantum  to  J.  S.  he  cannot  grant  and  render  the  lands  back  to 
Ae  conufbr,  becaufe  the  conujee  has  nothing  in  the  lands  till  exe^ 
eutionfuedf  and  a  man  cannot  grant  that  which  be  hath  not.  Co.  R. 
en  Fines,  8. 

a.  One  would  have  drawn  a  fine  fur  conufance  de  droit  tantum^  ^v/ upon  a 
and  Aat  the  conufee  Ihould  fi;rant  and  render  a  robe  annually  for  life  ^"t^f^^' 
to  the  conuibr,  with  claufe  ofdiftrefs;  and  fuch  render  was  not  re-  ^"e  fu^ai- 
ceived^  becaufe, the  conufee  cannot  charge  that  which  be  hath  not.  nufancede 
Co.  R.  on  Fines,  8.  cites  Hill.  7.  3.  FoL  14.  ^^^^\  '^'«-' 

•r  a  hocfitr  nliofi  or  a  fine/icr  furrender^  grant  and  render  may  be  made  ;  for  Chofe  fines  are  im- 
mediately  executed^  and  therefore  the  conufee  may  well  grant  and  render.  Co.  R.  on  Fines,  'i. 
diet  24  £•  3.  foL  3^* 

3.  Quaere,  if  one  may  render  upon  a  fine  fur  releafe^  which  fiall 
enure  by  way  of  extinguijhnent  ^  for  the  conufee  takes  nothing.  Co. 
IL  on  Fbes,  8.  Marg.  cites  2  H.  5.  2. 


(N)  Who  may  Grant  and  Render. 

[x.  T  F  j#.  brings  writ  of  covenant  againjl  S.  B.  without  any  co- 
^  nuiance  by  A.  may  grant  and  render  the  land  to  A.  8  H.  4, 
8.  admitted  good,  and  11.  fo  held.  (But  it  feems  that  B..  ought  to 
he  tenant  of  the  land^  otherwife  it  is  not  good.)  But.  fo.  12.  per 
Markham  it  is  (aid,  that  it  is  not  neceflary.  J 


(N.  2)  Render 


23^  t  iria^# 


(N.  2)  Raidcf  to  whom  and  how>  Strangers,  &c. 

Kote,  that        I.  If  ttv0  levy  a  fine,  the  grant  and  fender  may  hcUom  d them. 

fTeSer  ^  ^°*'  514-  ci^s  24  E.  3.  35. -A  if  barpn  and fim  levy  a  fine 

cannot  be  ^^  J*  ^*  ^e  may  grant  and  render  to  the  baron^  and  to  bis  heirs  ios 

but  only  to  ever.     Co.  R.  on  Finesj  8.  cites  24  E.  3.  tit.  Fines  6j  .  66. 

Sum  thai  is 

named  in  tbffine.    But  a  rem.iindet  may  be  limited  to  one,  Ky  the  finei  though  he  be  not  named  ia 

the  prscipe.    Weft's  Symb.  f.  145. 

r  239  1  2.  5^  if  the  baron  and  feme  acknowledge  by  fine,  the  conuTee 
may  grant  and  render  parcel  to  the  baron  oniy^  aid  the  other  pared  U 
him  and  to  his  feme.  Co.  R.  on  Fines,  8.  cites  17  E.  3.  31.  12  £• 
3-  33-  Tit.  Fines,6i. 

3.  A.  and  M.  his  wife  levied  a  fine  to  J.  S.  and  J.  N.  of  the  ma- 
nor of  D.  &c.  come  ceo  &c.  and  they  grant  and  render  to  A.  and 
M.  for  thciV  lives,  the  remainder  of  one  ^d  part  td  the  eldefi  daughter^ 
of  A,  and  Ai,  in  tail^  remainder  to  the  right  heirs  of  A  \  the  remainder 
of  another  3^  part  to  thefecond  daughter  of  A.  in  taiJ,  remainder  as 
.  above  j  remainder  of  another  'impart  refidue^  to  the  ^4  daughter  in  tailj 
the  remainder  in  fee  as  above.  Quod  Nota.  Br.  Fines,  pi. 
III.  cites  18  H.  7.  and  Brooke  fays,  that  he  law  and  read  the 
faid  Fine. 
•  Co.  K.  ^^  jj^   3  .£jjg   fyj.   grant  and   render   none  can  take  Ae  firft 

2yj, '  hat  ^ftate  upon  the  render,  but  forae  of  the  cognifors ;  but  reyer-^ 
hctakfs  ftons  or  remainders  2Xiy  firanger  may  take:  for  if  A.  acknow- 
this  cafe-  to  ledges  a  fine  to  B.  and  B.  *  renders  to  the  faid  A.  habendum 
^rted!*^F()r  /^'  ^  ^'  ^^^^^  ^J^^h  ^nd  the  heirs  of  their  bodies,  &c.  by  this  fine 
this  Hiali  bs  £.  Can  have  no  eftate,  becaufe  fhe  is  not  named  in  the  writ* 
no  taking      Weft's  Svmb.  f.  30.  cites  24  E.  3.  27.  30  H.  8.     Br.  Fines,  io8» 

^tr  7  Ed- 3. 63. 

eftacc  by  the  j^rant  and  reiuler^  but  by  him  who  jvas  pArty  to  the  conufance;  but  in  remainder  a 
ftranger  mr.y  t:jke,  as  by  a  c«fe  put  there  fur  example  plainly  api>cars,  and  fo  are  tlic  books  1041 
E.  3. a.  1^  £•  3.  Br.  tit.  Pints,  3.  7  E.  3.  64..    ■>  Br.  £ftates»  pi.  23.  cites  a4E.  3. 18. 

1^  ^^'  Q  5»  A.  levied  zfine  to  B.  and  C.  and  to  the  heirs  of  B.  who  grant 
andTi4.^  *^^^  ^^^der  to  A,  and  M.  his  wife.  Though  Af.  was  neither  party 
coutia.  to  the  writ  nor  to  the  conufance^  and  though  it  appears  by  the  fame  re* 
core,  that  (he  was  a  ftranger  and  not  party,  yet  the  grant  and  render 
to  her  was  net  voidy  but  viable  by  error.  3  Rep.  S.  cited  there 
by  the  reporter  as  adjudged.  Trim  27  Eliz.  in  CL  B*  in  cafe  rf 
Owen  v.  Morgan, 

[  See  (F.  4)  3 


(O)  Ucm 
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(O)  How  being  it  may  be  received. 


fr.   jyA  RON  and  feme  Toxf  grant  and  releafe  without  warranty  Candifli. 
^  in  die  fine.    44  E.  3.  36.  b.]  '^Wn^'* 

•fine  ID  this  manner^  the  harmi  andfemt  granttd  and  raidertd  <til  which  they  had  in  the  tenements  com- 
priiied  in  ttie  writ»/or  Urmof  their  iives  to  y,  S»  to  have  and  to  hold  to  him  and  to  his  heirs  for  ever,  and 
ic  W9S  cot  received  by  the  court.  Then  they  panted  and  releajfd  what  they  had  for  terra  of  their  x 
iives  to  the  fame  J.  S.  ant)  to  his  heirs  for  ever  ;  and  this  was  accepted  without  warranty*  44  £. 
|.  3^.  pi.  17.  Sir  Giles  Daubeny's  cafe. 

•    [2.  If  baron  and  feme  ackmswledge  their  right  to  another  by  fine  Baron  and 
fntd  nleafij  tmd  the  femt  only  Miges  her  and  her  heirs  to  warranty y  feme  join 

it  is  good.    4+E.3.ai.b.]  «;^ 


fit  with  wxmuicy.    The  baron  dies.    Cevtnant  on  the  warranty  lie:  againft  the  ftmt*    Ley.  301  • 
Mich.  z%  Car.  2.  B.  R*  Wotton  v.  Hale*  ■  ■■  %  Saund*  180.  S.  C. 


being  warranted  by  them  and  the  heirs  of  the  feme.     /^,2  E.  3,  14.  E?.  j.  13. 
It  ieems  die  reafon  is,  becaufe  it  is  the  inheritance  of  the  feme. 

Baron  and  feme  may  levy  a  fine,  fur  conufance  de'  droit  come  ceo  *^''  ^'°«»f 

que  il  ad,  &c.  to  A.  and  A.  may  render"^  to  the  baron  infee^  and  this  dtes^'E 

flull  be  received.    24  E.  3.  34,]  3.  3^ 

[4.  Baron  and  feme  cannot  acknowledge  certain  land  to  he  the  r*    ^"    1 

right  of  A.  as  that  which  he  has  of  their  gift,  andalfo  releafe  all  their  Fol-  1 8* 

I  right  to  the  conufee ;  for  they  cannot  do  both  in  one  fine.   28  E.  ^   — ^  ■■■  ^ 

7  OT  1  Benfli.  R. 

*  9'- J  of  Fines  6. 

citei.  XI  E.  3.  contra,  that  a  &nefur  eomtfance  de  droit  8c  fur  releafe  may  be  in  one  and  the  fame  fine, 
tout  and  thofame  perfofty  and  of  one  andthefime  lund ;  and  may  be  of  fart  fur  conujanee  de  droit  tome  cto 
%ff.  and  of  p.rrt  fur  releafe. 

Aul  there  inay  be  in  one  Antfur  eonufuncet  ^c  gome  ceo,  &e.  grant  and/ur  releafe ;  and  the  conufee 
by  the  fame  fine,  may  render  to  the  conufor.  So  at  this  day,  two  or  three  *  forts  of  fines  are  in  one- 
DenftL  R.  of  Fines  6..^— •  Orig.  (Partes  fines.)  '\*\oac\\ 

[5.  Fine  levied  of  a  manor^  except  4  acres^  and  of  the  4  acres  alfo  Br.  Fine5» 
when  certain  monies  are  levied^  for  which  the  fame  are  now  in  ex-  ^^'  *9-S.C« 
tent,  was  received.    44  E.  3.  21.  b.] 

[6.  A  man  may  acknowledge  the  tenements  contained  in  the  writ 
to  be  t9  the  conufee  to  have  in  taiUj  and  ihall  not  acknowledge  the  rights 
I  £•  3.  6.  b.] 

J 7.  In  a  fiixe,  a  man  cannot  acknowledge  the  right  of  a  fonssfotj 
after  grant  it  to  him  in  taile.    For  the  Gomifimce  is  of  a  feCf 
beiK  of  die  right,     i  £.  3.  4.  b.  a.  b.] 

[£  In  a  fine,  a  m^n/ball  acknowledge  the  right  to  be  only  in  one^  Co.  R.  oo 
and  not  in  more  of  the  conufees.    Contra  17  '£•  3.  9.  b.]  ^^^f*  9  — 

ceived  to  twoand  their  heirt,  it  Ihall  ftand.  5  Rep.  38.  b.  Tey's  cafe.— .^Aod  in  cafe  of  a  fine  levied 
hihekifgf  tiM  jullices  will  not  refuie  a  fine  tofeverai,  a^d  their  hfirs,  for  the  btsefit  of  the  king. 
vs.R.ooFiaies^9.  cite9  33H.6.53i.  7.H.4.  ?• 


{p.  A 
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But  if  re.  f  ^.  A  (uie  levied  sM»  trndttioHf  fhall  not  be  tdceived.  44  E. 
SSi  .%.J  3-  "•  5  Rep.  38.  b.  fcfs  cafe] 

5  Rep.  38.  b.  Tey's  cafe.  ■  A  fine  tet/uJ  to  one  m  tail  upon  condition  vnth  reMcunder^h  b'oldea 
to  be  good.  27  H.  8. 24.  Plowd.  34.  b.  24  Ed.  3. 6x.  Contra  per  Prifoc.  33  H.  8.  51.  and  44  Ed* 
3.  22.  ^w  a  fine  ti;»ri&  a  reentry  was  ejofted.  44  £d.  3.  22.  Weft's  Syinb.  f  3o.^-Sec((>  5)-* 
Br.  Fines«  pi.  20.  S.  C^Fitzh*  Fines,  pi.  15.  33  H.  6.  52.— Co.  R.  on  Fines^  5.  Br.  rioesy  j* 
cites  28  H.  9'  24. 

A  fine  was  levied  of  land  in  tail,  upon  eonJition  to  carry  thejiandard  of  the  connfor,  and  for  defante 
thereof  remainder  to  ff^.  N.  And  per  Fitzh.  J.  the  remainder  is  good,  and  is  m  the  grantee  |)rek 
fently  before  the  condition  broken  or  never ;  for  if  the  remainder  be  not  good  at  firft,  it  never 
fl)all  be  good.  And  per  Montague  Serj.  contra  and  Fitzh.  after  doubted.  Br.  Done,  kc»  pL  3* 
cites  27  H.  8.24. 

A  daufe  o{  re-entry  cannot  be  in  a  fine.    Weft.  S/mb.  f.  145. 

J.  Covenant  to  levy  a  fine,  th^  writ  was  quod  Uneat  conwnth* 
nem  of  120  and  lO  acres  of  land  \  and  Herle  would  not  accefytthe 
fine  upon  fuch  form  of  writ.  But  per  Shad,  the  writ  {hall  not  a* 
bate  without  challenge  of  the  party.  But  per  Herle  we  will  not 
abate  the  writ,  but  ive  will  fuffer  die  writ  to  lie  in  peace.  Br. 
Office  del,  &c.  pL  22.  cites  7  £•  3.  39.  and  Fitzh.  Office  de  courts 

II.  Baron  and  feme  tendered  to  grant  the  reverjson  by  fine  fir 
their  lives^  which  rruerfion  they  had  in  iail^  and  becaufe  it  was  no- 
tified to  the  court,  therefore  the  juftices  riefufed  to  accept  the  fine* 
Br.  Fines,  pi.  80.  cites  29  Aff.  34. 

in.  In  quare  impedit,  a  fine  was  levied  of  the  advowfon  ijJ.Ni 
to  the  abbot  ofB.  who  granted  to  tbefaid  J.  N.  that  he  and  his  heirs 
at  every  avoidance  Jhould  nanu  a  clerk  to  the  abbot  and  bis  fkccefirf, 
and  that  he  Jhould  prefent  him  to  the  bijhopi  and  it  was  admitted  a 
good  fine.  Quod  nota,  the  form  of  tnis  ancient  fine^  and  was 
tempore  H.  3.    Br.  Fines,  pi.  42.  cites  14  H.  4.  10. 

IV.  A  fine  fur  grant  and  render  is  executory,  and  therefore  the 
Jaw  prefuppofes,  that  he  who  renders  is  feifed ;  yet  if  the  other,  at 
the  time  of  the  fine  levied,  be  feifed,  the  fine  is  good  and  executed 
prefently ;  and  therefore  the  court  will  receive  this  conuiance  de 
droit  only,  and  that  the  conufee  by  the  fame  fine  renders  to  the  co- 
nufor  the  iame  land,  that  he  who  lurrendered  by  die  conufance  (halt 
have  nothing  in  the  land,  nor  can  the  conufee  in  this  cafe  grant 
rent  to  the  conufor  by  the  fame  fine,  &c.  Denfh.  R.  of  Fines,  6. 
r  241  1  ^*  ^"^  ^/^^  f^^  conufance  de  droit  come,  ceoj  &r.  the  conufee 
^  by  the  &me  fine,  renders  to  the  conufir  the  fame  landy  and  this  is 

commonly  ufed.    Denlh.  R.  of  Fines,  6*  cites  8  £.  3. 

VI.  Note,  a  fine  for  the  mafter  and  fellows  of  the  coUee«  in 
Oxon,  of  the  foundation  T.  White  milids,  civis  &  alderman  Lon- 
don, of  certain  land  to  be  amortifed  to  the  faid  college,  was  refiifed 
to  be  ingroBhd  pro  defeffu  brevis  indtdireif  jufiician  de  banco  to pe^ 
fuchfini,\  ficut  fuit  anno  19  H.  8*  pro  faujufmodi  fine  pro  cottegio 

Cardinalis  Wolfey  in  Oxon'  in  banco  praedid'  levand' ;  item  pro 
collegio  reginae  in  Cantabrigia  fimilis  finis  fuit  reject'  boc  tennino, 
ex  caufa  pnod'.  D.  188.  pi.  9.  Mich.  2  and  3  Eliz.  St.  John's 
College's  cafe.  (Oxon.) 

VII.  In  warrantia  charta  quod  warran.  unam  acroH^  tfie  de* 
fendant  may  acknowledge  all  bis  right  which  he  bath  ist  this  euro  to 

tbe 
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1^  plaintiff;  and  die  fine  is  well  enough  receivable.  '  Co«  R.  on 
Fines,  io« 

VIII.  So  if  at  this  day  the  defendant  will  levy  a  fine  of  the  fame 
4icrej  and  if  one  other  acre^  the  fine  is  not  good  for  the  other  acre  ; 
for  it  is  not  comprifed  within  the  original.  Co.  K.  on  Fines  lo. 
tites  ao  H.  6. 3.  a. 

[  See  (P).  ] 


[  (O*  2)  Referved  what.  ] 

fio.  1!  tenant  for  life  renders  his  ejlate^  he  may  referve  a  rent*  5»/iefeenw 
49  E.  3.  7.  b.  contra  3  E.  3.  i.]  «fotfoA*'* 

raid,  if  the  rrverfim  of  lejfee  for  lift  be  gratdtdfor  /r//»that  the  tcnant/or  life  may  grant  the  land  by 
fineio  tiHgrwtteefor  ///*,  the  ^raniit  rendering  rent,  becaufe  it  is  not  an  abfolutc  furrender  ;  for  if  the 
graniee  dies,  Che  tenant  fbrhfe  (ball  have  the  land  again^  as  our  books  fay.  Co.  R.  on  Fines  5. 
tites  7  H.  6.  J  3  R.  a.  29  Aff.  Brook,  tit.  Eitates  69. 

f  If.  But  if  fine  be  levied  of  land  in  fee  in  taile^  he  may  referve 
feveral  rents  atfeveral  times.    44  E.  3.  22.  fo  received.     17  E.  3. 
48.  b.J 

[12.  A  fine  fur  conufiuice  de  droit,  which  referves  a  rent^  may  PL  14. 
be  received.     46  E.  3.  15.  49  E.  3.  10.  -  Contra  17  E.  3.  24.  b.J 

f  13.  But  otherwife  it  is  of  a  grant  and  render  referving  rent ;  be-  Br.  Fines, 
cairfe  this  fine  is  executory.     46  E.  3.  15.     (Quaere  the  reafon.)  P^-  *7-  citci 
contra  4  E.  3.'  8.  b.  50  E.  3.  9.  b.   Contra  17  E.  3. 48.  b.  29  E.  3.  *^  ^"  5*  '^' 

7-  b-] 

[14.  Upon  a  fine  fur  conufance  bfc.  come  ceoy  ^c.  a  rent  cannot  ^^'J*' 
be  referved,  becaufe  it  is  executed.     <o  E.  3.  g.  b.]  Thjsrefcr- 

'  J  «*    7        J  vation  It 

void  becaufe  the  fine  is  executed  ;  for  no  t  ffrrvation  can  be  but  on  a  fine  executory ^  as  fur  render. 
Weft's  Symb.  f.  30.  cites  co  £•  3.  9.  24  E.  3.  26.  39  £.  3.  i.i  .  But  it  may  be  remUtedoa  fucti 
fine.    Br.  Fines,  pi.  27.  cites  46  £.  3. 15.  per  Finch. 

[15  K.diJlrefsfor  a  rent  may  be  referved  by  fine.    44  E.  3.  22. 
46  E.  3.  15.  29  E.  3.  7.  b.] 

I.  In  afiife,  the  tenant  held  hy  finding  certain  ♦  maffes^  fef  f .  and  ren^  •  Orlg. 
iering  6  marks  rentier  annutn^  and  the  lord  brought  writ  of  cuftoms  (^«»«*-) 
andferuices  againft  the  tenant,  in  which  he  releafed  thefervices  referv- 
ing the  6  marksy  and  a  mark  »wr^  ;^  and  awarded  a  good  refervation, 

which  Brooke  fays  feems  not  to  be  law.     Br.  Fines,  pi.  78.  cites  . 
26  A£  37. 

II.  A  man  made  a  leajifor  life  j  and  after  granted  the  reverfion 
for  liftj  ^e  remainder  in  tail  by  fine  \  the  grantee  for  life  brought  • 
quid  juris  clamat  againft  tenant  for  Itfe^  who  would  have  furrender  ed . 
hjfine  to  the  granteey  with  refervation  of  rent  during  the  life  of  him 
that  furrendered  \  and  this  fine  was  rejcdled  ;  and  the  reafon  of  the 
Kfiiial,  as  I  apprehend,  was  becaufe  the  eftate  of  him  who  furreo* 
dered  was  extin<^  and  merged  in  the  eftate  of  him  in  the  remainder 
for  life  ;  and  then  if  he  in  the  remainder  dies,  during  the  life  of 

kim  who  furrendered,  and  he  in  the  remainder  in  taU  enters,  he  F  242  1 
flbaU  hold  it  difcbarged.    Co.  R.  on  Fines  5.  L     t    j 
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[  (^-  3)  R^^^f'^df  what  may  be.  ] 

[16.  Ill  a  fine  up9n  rekafe  by  baron  and  fenUj  and  warranty  a^ 

galnji  the  feme  a  rent  may  be  rendered  to  them^r  life  ofthefmUy 

by  the  comxktj  with  dijlrefsy  and  this  fhall  be  received*     17  £•  3^ 

57.  24  E.  3.  36.  b.  28  E.  3.  95.] 

Br.  Fmes,         fi?.  A  rent  may  be  granted  and  rendered  with  claufe  of  dtfinfs^ 

iTs't  »9  E.  3. 40.  b.]  .     ': 

'  ^iy  baron  and  feme  granted,  reUafed  and  quit-claimed  all  thar  rifhtf  which  thcy  had  ia  the 

tenements^  tcu  viz.  tbtfranktmemmtyfir  life  uf  the  frvity  to  D,  and  G  and  for  this  grant  D.  aadG. 
p'ant  d  to  tbt  iuirOK  andftmfy  for  life  oftinftmey  a  rent  of  30  quarters  of  burl -y  per  annumy  &c.  at^  if  the 
rent  b«  arreary  that  tCey  fhall  diprain  ;  5cc.  and  per  Wilby  aod  Cur.  the  right fh.dlnoi  be  ucbr/aLdfti 
to  two  in  common,  but  to  one  alone,  and  therefore  it  was  made  accordingly.  Br.  Fines,  pU  64.  aiei 
ft4E.  3.64. 

See  (P)  pi.        [18.  Baron  and  feme  grant  and  render  whatfoever  they  have  ia 

bccaufe^it  ^^^  l^^d^  in  the  vmtfor  term  of  their  lives  to  the  conufee  and  his 

H*s  not  re-  beirsy  and  rtot  received.     But  if  thcy  grant  and  reUafey  &c.  as  aforc- 

cijivcd  thcy  iaid,  it  (hall  be  received.-    44  E.  3.  36.  b.] 

granted  and 

ftleafed  all  which  they  had  for  their  lives  to  the  conufee  and  his  heirs,  and  (b  it  was  receired . 

Quaere.    Br.  Fines,  pi.  21.  cites  44  £•  3.  36. 

[19.  Baron  and  Izmc  feifed  for  life  of  the  fenu\  he  in  reverfian 
levies  a  fine,  and  grants^  that  after  the  deceafe  of  the  feme  itjball  «- 
main  to  the  baron  for  his  life  rendering  rent,     44  E.  3-  45*  ^0 

20.  Baron  and  feme  acknowledge  the  tenements  to  be  the  right  9f 
Tr  and  they  relea^  and  quit  claim  for  them,  and  the  heirs  of  the 
feme,  to  him  and  his  heirs  for  ever,  to  hold  of  the  chief  lord,  &c. 
the  baron  and  feihe,  and  the  heirs  of  the  feme  warrant,  &c.  zndfsr 
their  acknowledging^  releafe^  quit  claim  and  warranty  T.  granted  ^0  j. 
rent  to  the  baron  andfeme^  for  life^  to .  take  of  the  fame  tenements  with 
claufi  ofdijirefsy  &c.  and  it  is  received.  Br.  Fines,  pi.  60.  cites  24 
E.  3.  26. 

21.  The  baron  s^nd  feme  granted  a  meffuage  to  J.  &c.  which 
they  heldy^r  life  of  the  feme^  rendering  to  them  4  s.  rent  with  clauje 
cfdijlrefsy  and  it  was  refufed  ;  and  after  they  granted  and  rendered 
as  above ;  for  which  grant,  J.  grants  back  4  j.  of  rent  out  of  the 
meifuage,  &c.  and  it  was  refufed,  quaere  caufam ;  and  after  they 
granted  and  rendered  to  J.  and  releafed  and  quit  claimed  to  him  and 
his  heirs  for  term  of  the  life  of  the  feme,  for  which  J.  ^ants  4  j.  &c. 
cum  claufula  diftridlionis,  and  it  was  accepted.  Br*  Fines,  pi.  68. 
cites  39  E.  3.  I. 

22.  A  fine  was  levied  with  a  render,  and  the  render  was  with 
warranty ;  and  the  officers  of  the  fine  refufed  to  take  it,  by  reaiba 
of  the  warranty  annexed,  which  had  not  been  known  before  dme ; 
but  all  the  iuflices  conceived  it  was  good ;  for  althoudi  it  was  mf 
ufual,  that  he,  which  renders,  fhould  warrant  the  land,  becaufe  he 
takes  no  benefit ;  yet  if  he  will  warrant  it,  it  is  not  to  be  doubtied| 
but'xt  is  good  enough^  and  the  officers  were  commanded  to  reccir* 
the  fine.    Cro.  E,  17.  pi.  o.  Pafch.  25  Eliz,  C.  B.  Anon. 

(q-4)    Doaf 


Situ.  t  H^ 


(0.  4)     Done.     What  Things  may  be  done  by 

Fine,  and  How. 

1.  A  manor  may  be  divided  by  fine.    Br.  Fines,  pi.  17.  cites  43  See  Maoorb 
E.3.  II. 

2.  If  a  man  will,  he  may  make  a  jointure  by  fine,  thus :  J.  viz. 

levies  z/ine  to  A.  in  fee  fur  cognizance  de  droit!  come  ceo,  &c.  and  [  243  J 
after  A.  renders  to  y.  for  life^  wittaut  impeachment  ofwajiey  the  re^ 
mainder  to  B,  his  wife  for  term  of  her  life^  the  remainder  to  J.  and 
his  heirs.    Weft's  Symb.  f.  30.  cites  38  H.  8.     Br.  Fines  log. 

3.  A  leaje  for  years  may  be  made  by  a  fine  in  this  form :  the  let  Sec  GoW(b# 
fee  muft  acknowledge  the  tenements  to  be-  the  right  of  the  lefTor,  ^'P^'  **• 
as  that,  &c.  and  then  the  leffor  muft  grant  the  lands  back  again  to     °^"* 
the  Icflee,  for  fo  many  years  as  are  agreed*  upon,  referving  a  rent 

with  a  daufe  of  diftrefs :  but  this  fine  will  not  bind  the  iffue  in  tail, 
becaufc  he  taketh  by  the  fine,  but  giveth  nothing  thereby.    Wcft*$ 
Symb.  f.  30.  cites  Br.  Fines  106.  tempore  H.  8.  36  H;  8,    Br.  - 
Fines  118.  Plow.  455.  14  Eliz. 

4.  Or  a  leafe  for  years,  may  be  made  by  fine,  to  bind  the  tenant 
in  tail  thus  :  the  tenant  in  tail^  and  the  lefjee  to  acknowledge  the 
tenements  to  he  the  right  of  ajlranger^  as  watj  &c.  and  the  cog- 
nizec  to  grant  and  render  the  tenements  to  the  leJTee  for  certain  years^ 
yielding  a  rent  with  a  daufe  of  diftrefs,  and  then  grant  the  rever^- 
M  to  the  tenant  in  tail.  Weft's  Symb.  f.  30.  cites  39  H.  8,  Br. 
Fines  118. 

5«  i^siflrangerj  who  has  nothing  in  the  lands,  levies  a  fine  to  him 
m  the  remainder  in  tail  dependant  on  eftate  for  life^  fur  cognizance 
de  droiticome  ceo  que  il  ad  de  fon  done,  &c.  and  the  cognizee  by 
the  fame  fine,  renders  to  the  cognifor  for  years,  to  commence  at 
Mich,  enfuin^,  and  dies,  and  all  the  proclamations  are  made  after 
his  death.  The  tenant  for  life,  ^er  fuch  time  as  the  faid  leafe  is 
limited  to  begin,  dies  j  it  is  adjudged  a  good  leafe,  to  har  the  iffui 
«  t<nlfor  the  term.  Weft's  Symb.  f.  30.  cites  14  Eliz.  Plowd. 
437*  b.  Smith  V.  Stapleton — which  feems  contrary  to  the  opinion 
before.    Br.  Fines,  106.  118.  Weft's  Svmb.  f.  30. 

6.  A  particular  tenant-^  as  for  life,.  «c.  canmt  furrender  his 
term  to  him  in  the  reverfion,  or  remainder,  by  fine  5  but  he  may 
irant  and  releafe  it  to  him  by  fine.    Weft's  Symb.  f.  30.  cites  44 

^^  3-  36. 

♦       .  .  .  .  ,      " 

(0.  5)  How  being,  it  may  be  received ;  want  of 

Certainty^  &c. 

''  .    ^^>  ^^  '*'  '^  og^inft  the  nature  and  credit  tf  a  fine  to  ondt  For  ?t  is  ^ 

*V  tbingy  in  which  certainty  is  not  repofed,  or  in  which  the  thing  gainft  the 

««w«r  takeeffeU  and  continuance,  according  to  the  purport  of  the  fine.  '^^^^  * 

U  a  Co.    "**' 
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tMje  a  fine,  Co,  R.  on  Fines,  5.  cites  19  E,  3.    [Qy«rc,  for  Aerc  is  no  fuch 

ot  its  na-        «^a-  1 

nai  concorSj  and  rfje&s  cortainl^  all  incertainty ;  for  certainty  (as  is  faid)  begets  repofc,  and  incer« 
tainty,  contention  ;  and  it  is  againft  the  credit  of  a  fine,  becaufc  credit  aiwayi  atttmb  and  accom* 
panies  with  ctrtaimty  ;  and  of  the  contrary  part,  incertainty  and  falfity  begets  troaUe  and  difcrediu 
Co.'R.  9n  Fines  5.  cites  2  H.  5.  33  H.  6.  45  E.  3.  18  H.  7.  24  E,  3.  ^6.  ai  E.  3. 

Therefore  fine  cannot  be  levied,  de  Hntmsnto ;  becaufe  tenemcntum  is  of  uncertain  fignificatkxi. 

A  fine  itpom  co/uKtioH  is  not  good  ;  becaufe  fuch  fine,  fioem  litibus  non  imponit.  See  Br.  FineSy 
^.  5.  cites  a8  [27]  H.  8.  24.  But  the  year  book  is,  that  if  it  be  fo  taken,  it  is  good.] 

2.  And  therefore  in  our  books,  a  grant  and  render  was  drawn  by 

fine  to  A.  for  the  life  of  B.  remainder  to  C.  in  fee  i  and  there 

Chard  (aid,  that  the  fine  ought  to  be  certain,  and  U  limit  in  what 

perfons  the  land  Jhould  remain ;  and  becaufe  it  was  uncertain,  who 

ihould  have  the  land,  if  the  tenant  for  life  diedy  leaving  ce/ly  qut  vie. 

Upon  this  Thorp  drew  the  fine  to  J.  and  his  heirs  for  the  life  of  B. 

remainder  to  C  and  yet  Stone  doubted ;  becaufe,  as  I  apprehend, 

fome  (ay  the  limitation  to  one  and  his  heirs  during  the  life  of  J.  S* 

is  void  \  and  notwithibinding  this,  there  (ball  be  an  occupanty  becaufe 

a  fee  fimple  cannot  depend  upon  the  life  of  a  man.     But  I  hold 

the  law  e  contra  as  to  this;  and  fo  is  Litt.  168.   I9£*  [3«]  -A^* 

compt.  56.  33  AfT.   p.   17.  22  AflT.  p.  31.  and   11   H    4.  43. 

But  I  agree  that  this  fhall  not  be  faid  in  fee  fimple,  but  that  the 

heir  (hall  take  it  as  a  Ipecial  occupant  named  in  the  deed.    Co.  R. 

on  Fines  5. 

[  Z/^  ]       3*  Soy  if  a  fine  be  drawn,  that  J.  S.  acknowledges  the  land  to  he  the 

*       right  of  J,  2>.  and  J.  G.  and  to  their  heirs;  iuch  fine  the  jufticcs 

ought  not  to  receive,  becaufe  the  fee  fimple  fhall  not  be  certainly 

repofed  in  any  certain  perfon ;  for  it  may  be  that  J.  D.  fhall  fur* 

vive,  and  then  he  fhall  have  the  fee;    the  which   (as   I   hav« 

faid)  fhall  be  againfl  the  nature  and  credit  of  a  fine.    Co.  R.  on 

Fines,  5. 

Br.  Fines,        ^  h  fine  was  levied  of  a  manor^  unto  which  an  advowfba  was 

4c  e!'?."^.  ^PPd^lant,  wherein  a  ypart  was  rendered  bad  to  J.  fw  life,  with 

S.  C  And    divers  remainders  over,  ziAfo  of  the  other  two  parts  with  the  ad^ 

afterKirton  vowfon  of  every  'id  part  as  aforefaidi  if  they  cannot  agree  to  prefen^ 

finc^/li!*'^  a  lapfe  fliall  incur.    They  are  all.  tenants  in  common,  and  being 

3</  fart  of    fi^fft  namedi  or  laft  named,  is  of  no  privilege  or  prejudice.     For 

tvery  fared    being  by  one  deedj  it  fhall  be  uno  flatu.    Arg.  Godb.  128.  cites  45 

of  the  manor     p*     ^ 

mndadvow-         '  •^* 

fon^  &£.  and  that  thejirji  tenant  for  lift^Jbcil  bavi  the  fifi  frtfintMuntf  or  he  in  rsmaindeTy  if  it  tiliS  not 

In  the  life  of  the  tenant  for  Life,  or  his  heirs,  &c.  and  the  other^  in  the  och^r  3d  part  of  Che  manors 

the  xd  frefiHtment,  Sec.  and  alfo  the  other,  to  whom  the  3d  part  was  granted,  &c«  the  3d  prefeos- 

ment,  &c«  ft  fie  de  fingulis,  ftc  quaere  if  this  matter  (hall  fever  the  prefentments. 

[  See  (O)  pi.  9.  (P)  pi.  a.  (Z.  3)  (Z.4)  (Z.  5)  J 


(0.6)  Vnttrtmittj 
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(0.  6)  Uncertainty  in  Fines.   Made  good  or  explain- 
ed by  the  Intent. 

1.  A  fine  was  levied  fur  conuiance  de  droit  come  ceo,  &c.  to  J. 
N.  and  he  rendered  to  the  conufor  and  JV.  his  fon^  and  to  dieir  heirs, 
where  there  were  2  ff^.^s  elder  and  younger ;  and  the  contention 
came  between  W.  the  younger,  and  the  heir  of  W.  the  elder,  and 
the  ijfue  was  joined^  whether  the  fine  was  levied  (to  give  the  in- 
heritance) to  W.  the  elder,  or  W.  the  younger;  and  fo  fee  ifliie 
taken  upon  the  intent*     Br.  Fines,  pi.  cites  47  £.  3.  16. 

2.  Jnd  where  a  man  hath  the  manors  of  over  S.  and  nether  S.  And  if  they 
and  levies  ajfne  of  the  manor  of  S.  this  fliall  be  taken  the  manor  j^i^n"^^^; 
of  S.  of  which  they  difcourfed  or  have  communication,  and  the  then  it  ihall 
manor  that  the  conufor  intended  to  pafe.     Br.  Fines,  pi.  28.  cites  pafsthema- 

rj         ,  *^  ''  nor,  which 

12  n.  7.  o.  jj^g  conufor 

intended.    Br.  Fines,  p!.  88.  cites  i»  H.  7.  6.  Per  Vavifor  and  Davers,  and  denied  by  none  ;  and 
thai  the  fame  was  agreed.    27  £.  3. 

CiratmfiaMcei  Ihall  be  given  In  evidtiue  to  prove  what  manor  they  intended.  And  phrafes  oC 
fpeech  declare  tlie  intent  of  perfons.  Per  Mountagu»  Ch.  J.  Pi.  C.  8^.  in  cafe  of  Partfidjo  Y. 
Strange  and  Crocker. 

0 

[  See  (J,  b,  2.)  ] 


(0.  7)  Received  or  not.     In  Refpeft  of  the  Grant. 

1.  Fine  was  drawn,  by  which  A.  granted  a  certain  rent  in  the 
writ  to  B.  to  have  and  receive  of  J.  Iv.  and  his  heirs  tenant  of  a 
boufej  with  the  appurtenances  in  E.  ^  here^  ipjius  B-  imperpetuum 
cum  warrantiay  and  this  fine  was  accepted ;  and  B.  prayed  a  writ 
to  put  him  in  pofleffion ;  and  it  was  granted.  Br.  Fines,  pi.  49* 
cites  21  E.  3.  44. 

2.  A.  brought  a  writ  of  covenant  againft  B.  who  vrzsfeifed  of  a 
manoTy  to  whtch  an  advowfon  was  appendant ;  and  he  levied  a  fine 
fur  conufance  de  droit  tantum\  and  thereby  granted^  that  the  co- 
nufor fhould  have  /A^  next  prefentnient^  and  himfelf  she  2^  and  co-* 
nufor  the  yiy  and  he  the  4/A  j  and  fo  they  and  their  heirs  to  prefent 
hy  turns  for  ever.    D.  259.  b.  pi.  20,  rafch.  9  Eliz.  cites  43  E, 

3-  35- 


(P)  How  the  Fine  being,  ihall  be  received.     [Being  [  245  1 

with  Render,  or  not.  ] 

[i<   A  ^*"*  ^^^  °*^  ^  received,  being  with  warranty  to  four  and  ^^J'T?* 
^^  their  beirsy  unlefs  they  arc  coparceners.    Contra  17  £•  3.  ^fi^'^ 

Tcy's  cafoi 

U  3  [2.  A 


H5  Sine^ 

See  (O.  5).        ^2.  A  fine  fliall  not  be  received,  being  with  render  to  A.  and  B, 
and  to  the  heirs  of  the  one  for  the  life  of  J.  the  remainder  to  the  »- 
thef',  for  the  uncertainty  ofthe  eftate.     Contra  17  E.  3.  48.  b.] 
See  (0)pl.        [3.  A  grant  and  render  by  2  barons  and  their  femes,  of  as  much 
'8«  as  they  have  for  the  lives  of  the  femes  to  another  and  his  heirs  with 

warranty^  for  the  lives  of  the  femes  fliall  not  be  received.     17  E, 
.  3.  66.  b.  becaufe  no  right  is  faved  ip  (he  renderor,  nor  granted 
over  by  render  as  ought  to  be.     But  a  fine  upon  releafe^  in  fucfa 
,         manner  fliall  be  received.     17  &,  3.  66.  b.] 
Vol  ^0  '       ff'  ^  ^^^  by  grant  and  render  gf  a  reverfion  to  %.  fliall  not  br 
.    ^      \  received^  but  it  ought  to  be  to  one  in  certain.    21  £.  3.  13.  J 
^^~  [5.  The  fame  law  of  land  in  pojfejjion,'] 

'6.  But  othenvife  it  is  if  the  render  be  to  two^  and  to  the  heirs 
•J  one.    21  E.  3.  13.] 

[7.  Thtfafne  law  of  land  in  poffeffion.     21  E.  3.  27.  b.] 
[o»  A  man  ought  not  to  acknowledge  the  right  to  two^  but  t9  •mef 
them^  as  that  which  the  two  have  of  the  gifty  &c.     For  otherwitt 
the  fine  fliall  not  be  [received].     27  E.  3.  84.] 
^*™^*        [9.  A  fine  by  grant  and  render  by  two  to  another  with  warranty 
t)  But  in    fi^  ^^^^  ^^^  '^''''  ^^^^h  fli^l  not  be  received.     21  E.  3.  27.  b.] 

^fe  where  the  land  vr^s  gave&ind,  the  render  by  3  conufeeS|and  warranty  for  them  and  their 

liVirs,  was  received.    Br.  Fines,  pi,  65.  cites*  24  E.  3.  66. Co.  R.  on  Fines  5.  1 

*  Be  FmeS;  pi.  48  #  cites  S.  C. 

[10.  But  if  the  warranty  he  for  them^  and  the  heirs  rfone^  it  fliall 
be  received.    21  E.  3.  27.  b.] 
5  Rep.  38.         [  1 1 ,  A  warramty  cannot  be  limited  to  two^  and  their  heirs^  by  fine, 
For  this  {^all  not  be  received.] 

[12.  But  it  may  be  limited  to  twoy  and  the  heirs  of  one.    21  £• 

3.  27-  b.] 
•^'^'i'*  [13.  If  baron  and  feme  by  fine,  grants  releafe^  and  cMnfirm  t$ 

I9v«)-  p^.Q^  qH  that*  which  they  have  of  the  tenements  of  the  femi^  which 

they  hold  for  the  life  of  the  feme  ofthe  heritage  of  tie  laid  tzvo.    This 

fine  fliall  not  be  received  i  becaufe  the  inheritance  is  not  granted  tQ 

one.     24  £.  3.  36.  b.] 

[14.  A  Ane  may  be  levied  of  land  infeven  counties  tpgetfaer,     I 

E.  3.  4.  b.] 

15.  Rent  of  16/.  per  annum  was  granted  by  fine  t$J.  N,  and 
f)is  heirs  upon  fuch  condition^  that  if  after  the  death  off.  N.  bis  besr^ 
or  any  of  his  heirs,  be  within  age^  that  during  the  nonage  hefialib^ 
^uit  of  the  payment  of  the  ren^  &  it  v^as  agre^  and  diifuited 
after  if  the  fine  be  well  accepted,  or  not ;  quod  minim  i  for  at  thit 
day  they  will  notjuffer  a  condition^  becaufe  fnAs  finem  litibus  imp9^ 
nere  debet,    Br.  Fines,  pi,  62.  cites  24  E.  3.  61. 

16.  If  covenant  be  brought  by  twoj  the  defendant  may  acknow- 
ledge th^  one  moiety  [to  the  one,  and.  the  odier  moiety  J  to  the  other  % 
or  the  one  part^  injeveralty  to.  the  Pne  and  other  part  tn  feveraltj  It 
the  other.     Co.  Ic.  on  Fines  8. 

17.  But  it  feems  if  3  bring  writ  of  CQven^t^  tihe  SneJbaUnat  it 

levied  to  two  only.     Co.  R.  on.  Fines^  8«  citc3  7  £•  3-  2$. 

r  ^Af%  1       '^'  ^'^^  ^^  ^"^  of  covenant  by  two,  the  defendant  may  levy  s 
I    ^    J  Jine  to  oney  the  remainder  to  the  otber^  or  levy  a  fine  to  one  rendering 

rent^ 
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«  •  - 

renty  and  hj  the  &me  fine  grant  the  revirjwn  to  the  tthet.     Co.  R.  * 
on  fines  8.  cites  *  16  E.  3.    Br.  tit.  Fines  f  5«  7«  36  H.  8.  ^ 

■       ^a^a       •  M  ^r^  m  AA  a.^  a.. 


For  there  is 
^  no  fuch 

year,     f  This  feems  a  miftake*  and  that  it  ihouid  bt  pi.  118. 

19.  The  manors  and  tenements  contained  in  the  writ  may  he  di-  Bf.  Fines, 
vided*    As  if  a  fine  be  levied  between  R.  and  M.  of  2  manors,  and  ***"  i^*  *^*^** 
M.  acknowledgeth  all  his  right  of  the  faid  2  manors  to  be  the  right  $f  c.  ^' 
of  the  faid  R.  as  that  which.|  &c.  for  which  R.  granteth  and  render-^ 

eth  the  em  manor  to  AI,/cr  life^  with  two  parts  of  the  other  manor, 
which  N.  holdeth  in  dower ;  to  have  the  one  manor,  and  two  parts  tf 
the  other  manor,  to  M.for  life^  the  remainder  after  her  death  to  K. 
in  tailf  and  that  after  the  death  of  A,  the  third  part  Jhall  remain  to 
another.    Weft's  Symb,  f.  30,  cites  43  E.  3.  i  j.  45  E.  3.  12. 

20.  Fine  levied  to  baron  come  ceo  &c.  and  they  grant  and 
render  to  the  conufor  the  land,  to  hold  for  term  of  the  lives  of  ba- 
ron aad  feme,  and  after  tfceir  deceafe  the  remainder  to  the  heirs  of 
the  baronf  The  fine  was  not  received ;  for  a  man  cannot  entail  a 
remainder  to  his  heirs  living  himfelf  unlefs  }ie  commences  firft  with 
hfmfelf  ^  and  this  becaufe  of  the  reyerfion  &ved.  Pafch.  7  Eliz. 
D.  237.  b.  pi.  32.  Vide, 

21.  A  fine  was  levied  with  a  render,  and  jhe  render  was  with 
ivarranty-^xt  is  good  though  unufual,  and  that  he,  that  renders,  taj^es    • 
no  benefit,     Cro.  E.  17.  rafch.  25  Eliz.  C.  B.  Anon. 

22.  Render  with  wtirranty  was  commanded  to  be  received.  Cro* 
£•  17.  pi.  9.  Anon,  ut  fupra. 

23.  Exception  was  taken,  that  the  writ  of  covenant,  and  the 
caption  vvas  de  mane}  io  ^  teneTnento^  and  5  j.  rent ;  and  the  fine  en- 
grolTed  was  de  manerio  ^  tenemento ;  but  it  was  agreed,  that  th6 
courfe  of  fines  is,  that  if  the  rent  be  under  5  /.  they  ufe  not  to  men- 
tion it  in  the  fine  engrofled.  Cro.  E.  275.  Hill.  34  Eliz.  C.  Bl  ' 
Ar^enton  v.  Weftover  and  Lucas^-^rr-Cro.  J.  11.  Pafch.  i  Jac, 
BfK.  Arundel  v.  Arundel,  S.  P, 


(P.  2)  Certified.     How  Fine  acknowledged  fhall  be 
certified,  and  when,  and  by  whom. 

1.  By  i^  E.  %.Jiat,  of  Carlifle.  The  commijjioners^  that  take  the 
tognizance^  Jhall  make  a  certificate  thereof  to  the  juflices^  to  the  end  the 
fine  may  be  lawfu^lly  levied  according  to  the  former  ordinance. 

2.  If  two  jujlices  have  dedimus  poteftatem  to  take  the  conufance 
of  a  fine,  the  one  alone  cannot  take  it;  but  if  it  be  taken  by  both, 
the  one  may  certify  it  alone,  afier  the  death  of  the  other.  Denih.  R^ 
on  Fines,  g, 

3-  23  Ef>  3.  Ena^s^  that  the  day  and  year  of  the  acknowledgement  of  ]^^^^^ 
^fine^  and  the  warrant  of  attorney  for  the  fufifering  a  recovery^  Jhall  cogmfance 
hf  certified  together  with  the  concord  or  warrant  \  and  none  Jhall  be  of  a  fine, 
enforced  fo  to  certify^  but  within  one  year  afier  fuch  acknowledgement  jj^'^^^^i^"'*- 
mde^  or  warrant  given.  {^  '^Ifnyt^t, 

V  4  JV& 


H^t 


JTine. 


ent  time,  a  J\^  ^cer  Jball  recetvt  any  writ  tr  entry  witbtut  ibt  dM  It  (tr* 
nrt"    tijiedinpainofsl. 

warded  unto  them,  comprehending  the  matter  of  the  ded.  pot.  and  commanding  them  to  certifjf 
&c.  which  if  they  do  not,  there  lies  againft  the  commiffionerSy  an  aUaSf  fiuriet  and  atuuhmmtf 
Uc    Weft's  Symh.  f.  1 56.  cites  F.  N.  b.  147.  h. 

Btd  they  are  mtbmad  to  certify  fuch  recognizances  hut  within  theyear  tfter  fuch  caption  thereof  ; 
but  if  they  do,  it  is  good  enough  by  this  acl.  And  with  every  fuch  cenificau,  they  mail  ctrtiff 
the  day  and  year,  wherein  the  fame  was  acknowledged,  thus,  viz.  Copt*  0f»d  k,  U  Cm/u  Ehar,  w 
J>i9  Oaob.  Anno  Rtg*  Ja,  Regis,  fisfc .     Weft's  Sy mb.  f.  1 56. 

4.  Though  y^tr^i  rfojpfiy  by  the  general  words  of  thcii^  patents 
may  take  and  certify  cognizances  of  iines  without  any  fpecial  de«L 
pot.  yet  fuch  juftices  ufe  not  now  to  certify  them  without  ^Jpecial 

^  247  J  vfrii  <f  ^d.  pot,  fued  forth  of  the  chancery  directed  to  them)  and 
giving  them  thereby  power  to  take  and  certify  fuch  cognizances  as 
thev  have  already  taken.  Weft.  C  16.  cites  D.  224.  pi.  51.  [but 
it  mould  be  pi.  31.  J 

Br.  Fines,         5.  If  a  judge  takes  the  conufancey  anddieSy  a  certiorari  (hall  be  a* 

pi.  84.  cites  warded  to  his  executors  to  certify  the  conufance.   Co,  R.  on  Fines> 

S.  v\^^  i<^'  cites  Fitzh.  147. 

he  be  difcbarged  before  he  has  ceiiified^  he  may  certify  it  by  writi  but  not  otherwife ;  notwithftanding 
that  he  be  reinftaud»  Br.  Fines,  pi.  34.  cites  8  H.  4.  5.  ■  *  Weft.  Symb.  156.  cites  S.  C.  and  1 
H.  7.  9. 

So  if  a  commijioner  dies  after  the  cognizance,  his  executors  may  corlify  on  a  certiorari.  Weft. 
Symb.  f.  156.  cites  8  H.  4.  5.  i  H.  7.  9.  F.  N,  B;  147.  (B). 

6.  A  writ  of  covenant  is  profecuted  Jan,  23.  returnable  Q^.  Pir-* 
rificat.  The  dedimus  poteftatem  is  te/ied  23  yan.  the  judge  certi* 
iied  the  concord  tahn  Feb,  14.  which  is  2  days  after  the  temi|  at 
which  time  the  writ  of  covenant  is  not  depending  i  the  fine  is,  luec 
eft  finalis  concordia  fa^a  in  0£i»  Purify  And  after  it  is  recorded  in 
15  Pafch.  and  yet  adjudged  a  ^ood  fine.  Hutt.  135.  Sir  Richan) 
Champernoon's  cafe« 

(P.  3)  Executed.     How ;  and  in  what  Cafes  ne- 

ccflary. 

It  IS  (Aid  in  I.  fFeJfnu  2,  13  E'.  I.  45.  Eno^s  that  for  all  things  rec9rJeJie^ 
our  books,  y^jr^  the  king^ s  juftices^  or  contained  in  finesy  [whether  contra^Sy  ceive^ 
rnon*law"'  «^»^/|  obligationSy  fet-vices  for  cufioms  acknowledged^  or  any  ether 
before  this  things  inroUed)  a  writ  of  execution  Jhall  be  within  the  year^  hut  af^ 
ftatute,  if  a  uy  *hg  y^ar  a  fcire  facias,  whereupon  iffatisfa^ian  be  not  made^  «« 
lory  waT**'  i^  ^^^fi  Jhewedy  the  Jheriff  Jhall  be  commanded  to  dq  execution. 

sot  executed,  that  the  paity  (hould  not  h^v^  britf  de  fine  freflof  in  the  which  the  piaintiff  will 
recover  only  damages  ;  but  under  corredtion,  before  the  faid  fiaimt  of  19^.  i.  the  romjU  awAt 
have  entered  ypen  the  conufer  and  bis  beir^,  for  the  faid  fiatuti  dtfs  not  give  tntty  tQ  the  CQfiafef 
or  his  heirs.    Co.  R.  on  Fin^s  11. 

pc,  tQ  p  A  fing|Ti?iybe  execute^  b](  writ  of  habere  facfas  fetfinanty  ami 

rcroaTnd  r    *^  ^ffi^^^  ^5  made,  the  (heriff  may  take  the  ^offi  comitatusySMd  make 

tvasmade    execution,    Bf.  Fines,  pi,  119,  cites  19  L,  ^.  Fit^a.  tiu  EieciH 

by  fine,       tjon,  247. 
.  iuea  baberf 
facias  feifimm  to  the  (heriff,  and  the  Jherif  returned^  that  he  cannet  make  execution  fi>r  nj/jft. 
«9co  and  it  was  adju^ge^  ^(  Im  fecurn  ^ai  i^ot  goq^s  and  ^  ih^ri^wai  amtrted  ao  marh^ 
f  9*  R.  (^  Fines  la,    " 
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%»  Sdre  fiicias  upon  a  fine  between  T.  and  H.  by  which  T,  ac* 
inmoUigei  the  land  to  be  the  right  9/  H.  &c.  and  H.  granted  and 
Tendered  to  T.  babend*  to  him  and  E.  hisfemey  and  to  the  heirs  which 
^.fimid  beget  on  the  body  of  E.  fo  that  if  they  died  without fuch  heirs^ 
that  then  itJhouJd  revert  to  the  faid  It .  for  his  lifey  the  remainder 
to  C  and  5.  his  feme  in  tailj  &c.  T.  died  without  heirs  of  the  body  ef 
£i  and  the  tenant  (aid  that  after  the  death  of  H.  and  S,  who  was 
the  mother  of  the  plaintiffli  C  the  father  of  the  plaintiff  entered  and 
wasfeifedi  and  to  the  fine  executed,  &c.  Judgment,  &c.  and  the 
opinion  was  i  that  becaufe  it  was  once  executed^  it  ihould  not  be  ex- 
ecuted again  by  fcire  facias  of  the  fame  eftate  which  was  executed  | 
but  the  oeir  ts  fut  to  his  formedon  for  the  mif chief  of  warranty  ;  . 
for  though  the  tenant  in  the  fcire  facias  may  have  writ  of  warranty 
of  charters,  yet  his  feoffor  ihall  lofe  his  warranty  paramount,  which 
he  may  have  by  way  of  voucher  in  a  formedon,  which  he  loft  in 
writ  of  warranty  of  charters^  &  adjornatur,  Br.  Sci.  fa.  pi.  125. 
cites  24  E.  3.  57. 

4.  Land  was  given  to  y.  N,  by  fine  in  tail^  the  remainder  to  P. 
in  taily  the  remainder  to  the  right  heirs  of  J.  N,  the  firfl  donee ;  and 
A,  as  right  heir  ofthefirfi  donee  fued  execution^  becaufe  the  others 
were  dead  without  iffue^  and  it  well  lay ;  for  the^^^  was  not  executed 
during  the  firfi  efiate.     Br.  Sci.  fa,  pi.  89.  cites  38  E.  3.  17. 

5.  Scire  facias  to  execute  a  fine  yf/^sfued  by  the  heir  ofS,  becaufe  the  f  248  1 

inder  to  J.  in  taify  the  remainder 


fine  was  levied  to  j/.for  lifcy  the  remainder  to  J, 
to  S,  in  fee »  and  that  allare  deady  and  J.  [died]  without  ijfue ;  and  the 
tenant  (aid  that  //.  furrendercd  his  eftate  to  y.  and  after  5.  died,  and 
y  [diid]  without  iJfue  ;  and  that  A,  entered  as  brother  and  heir  to 
o,  whofe  eflate  he  has,  judgment  if  execution.  And  the  other  (aid) 
that  A.  by  his  entry  after  the  death  of  S.  had  only  his  firft  eftate 
for  life ',  which  is  a  great  error  ;  for  it  is  a  furrender ;  and  then 
itfter  the  death  off,  and  S.  A,  was  in  offecy  and  then  the  fine  exe^ 
cuted  in  the  fee^  and  never  (hall  be  executed  again  ;  and  per  Finch. 
t>ecau(e  the  ejlate  for  the  life  of  A.  merged  in  thefeifm  ofy.  and  he  is 
in  in  taily  and  not  for  the  life  of  A.  the  wife  of  J.  fhafi  be  endowed. 
Br.  Sci.  fa.  pi.  21.  cites  42  E.  3.  9. 
I  6.  Eftate  hyfine  is  made  to  two  and  to  the  heirs  of  one ;  and  he 

I        who  had  the^^  died\  and  after  the  tenant  for  life  diedy  and  y,  N. 
fibated  ;  the  heir  of  him  who  had  the  fee  may  have  an  aflife  of  mort- 
dancefter,  or  a  writ  of  right,  or  TlJcitc  faciasy  per  Kirton,  to  which 
i        Finch,  agreed  ;  quod  mirum,  that  it  fhall  be  executed  to  fome  aSlions^ 

andtofome  not,     Br.  Sci.  fa.  pi,  21,  cites  42  E.  3.  9. 

I  7*  ^^'^c  levied  by  him  in  reverftony  without  exprefs  mention  of  the 

reverfiony  is  not  executory ;  nor  ftiall  the  party  have  execution 

where  it  is  levied  yi/r  conufance  de  droity  or  fur  grant  and  render^ 

43  E'  3-  15*  but  fuch  fine  was  executed  the  fame  year,  fol,  22.  and 

!        there  it  is  ^id  clearly  that  the  right  pafTes,  though  the  conufor  had 

;        Rodiing  but  reverfion  in  t^il  \  but  it  feems  clearly,  that  by  fine  fur 

I        conufance  de  droit  come  ceoy  i^c.  reverfion  paffes.     Bf .  Sci.  ta,  pi,  28, 

\       cites  43  E.  3.  22.  p?r  Thorp, 

8.  Scire  facias.     The  cafe  was,  that  land  was  entailed  for  life  by 

I        nnc,  the  remainder  to  baron  and  feme  in  tail',  the  baron  diedy  and 

I        jAer  the  tenant  for  life  died ;  the  feme  entered  and  died ;  and  the 

foQ  brougl^t  fqre  facias  as  heir  to  his  &ther  fuid  Qipth^r  of  tiieir 
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bodies ;  ami  by  award  //  is  a  good  exec'uikn  By  the  entry  ofthifc 
€ifter  the  death  of  her  hujband^  as  well  as  if  the  baron  and  feme  Had 
been  feiled;  quod  nota.     Br.  Sci.  fa.  pi.  51.  cites  49  E.  3.  22. 

9.  A  fine  is  levied  to  J.  N*  in  tail^  remainder  to  the  right  heirs ; 
the  heir  lineal  {hall  not  have  execution  ;  for  this  is  executed  of  the 
tail ;  but  the  heir  tollateral^  after  the  tail  determined,  fhaJl  fue  exc- 
ecution  of  the  fee  fimple  in  the  remainder.  Br.  Fines,  pi.  32.  dtci 
7  H.  4*  16. 

10.  If  a  fine  be  levied  to  the  hujhand and  wife  in  jpecial  tcnlt^  Ac 
remainder  to  the  heirs  of  the  body  of  the  hujhand^  and  die  wift  &$ 
Viithout  iffue  \  the  remainder  is  executed  in  poiTeffion  in  the  fauf* 
band  ;  for  the  eftate  tail  meeteth  with  the  freehold^  and  drownetb  ft. 
-^Wcft.  Symb.  U  1.76.  cites  7  H.  4.  23. 

11.  Some  fines  are  to  be  executed  ify  entry  onlyj  form  hyfcire  h^ 
iasy  or  entry^  as  long  as  the  entry  of  the  conufee  is  lawful.    Bttt 


cias 


est  common  lawj  our  books  iay  that  the  conufee  has  no  remedy,  if 
the  fine  be  not  executed,  but  only  writ  of  fine  fra^o^  which  (as  it 
feems  to  me)  is  to  be  intended,  when  the  entry  of  the  conufee  was 
taken  away*  For  by  the  order  of  the  common  law,  the  conufee 
mieht  have  entered  ;»but  Utic  fcire  facias  is  given  by  theflatutetf 
Wejim*  a.  cstm  de  hits  qua  recordata  funt^  (s^c.  Co.  R,  on  Fines  3. 
cites  21  £•  4.  4.  b.  45  E.  3. 

12.  A  fine  fur  conu£mce  de  droit  come  ceo,  &c.  is  executed; 
becaufe  it  fupp^es  a  gifi  precedent ;  but  though  it  be  executed  bt- 
itxfeen  the partteSy  yet,  as  to  allArangerSj  the  conufor  remains feifed af 
the  land.  But  if  nicb  fine  be  levied  of  a  rent^  common^  advowjon^  b^ 
bertiesy  or  foch  like ;  the  conufee  has  a  fireehold  in  law  in  him,  be- 
fore any  pofleifion  or  adual  feifin  had.    Co.  R»  on  Fines,  4. 

if  the'  conufor  be  in  poffefliony  he  may  enter  upon  him  or  upon  his  heir  ;  bot  if 
igcorwwii  or  alieoedy  fo  that  his  entry  be  takea  away,  the  fine  h  Yoid.  Br. 
•  cites  41  £•  3.  14^— —Weft's  Symb.  f.  ia6. 


[  ^A9  ]  (P*  4)    Execution  barred,  by  what.    DiiTeiiin,  &c. 

•  xfivi  I.  If  a  mznfeifedinfee  levies  a  fine  tq  another  fur  conufance  de 
ihonld  be  droit  come  ceoy  &c.  and,  before  entry  made  by  the  conufee^  a  Jiranger 
41  E.3. 14.  ^fgrs  and  dies  feifed\  neither  conufee  nor  conufer  has  any  remedy. 
toBrFiMs  4^  E.  ♦  I.  14-  b.  per  Finch.  But  if  after  the  fine  levied,  Ae  conu" 
pl.  12.        fir  continites  poffeKony  and  dies  in  pofTeffion,  die  conufee  may  enter 

*  Br.  Fines,  Upon  the  heir,  ^LXid  if  he  enters  after  the  defcent,he  (hall  avoid  the 
pl.  4x«  cites  iirard.  *  12  H.  4.  16.  per  Thiming.    Co.  R.  on  Fines  4* 

^'^*  2»  But  if  fiich  fine  (as  it  feems  to  me)  be  levied '5^ «  reverfitn 

tocpeSlant  upon  the  eftate  for  life,  or  in  tail ;  in  fuch  cafe,  after  the 
death  of  the  leflee,  or  the  eftate  determine^  the  conufee  (hall  have 
feire  facias  \  and  dierefore  if  the  lelTee  be  JiiTeifed,  and  a  defient^ 
and  after  the  leflec  dies,  the  conufee  is  not  without  remedy,  »  I 
tiiink.    Co.  R.  on  Fines  4. 

3.  It  is  iaid  in  the  i  £.  4.  6.'  that  if  a  fine  was  levied  before  tim 
of  memory^  a  man  (hall  not  have  fcire  fiicias  at  this  day  to  have  ex« 
ccution  of  it.    Go.  R.  on  Fines  12. 

[  Sce(N.b.  5)  ] 
•  (P.  S)  Abato 


SiW. 
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(P.  5)  Abatement.     By  Death  of  the  King. 

1.  If  a  Juftice  takes  a  conufance,  and  after,  the  king  dies  bi^ore  ^'■- '•■*Jj 
01^  writ  of  covenant^  or  deeL  poteftatem  upon  the  conufance,  it  is  JjJ;^^^ 
lotteify  void.     So  it  fhould  be  (as  it  feems  to  me)  at  common.law,  h.  7.9. 
if  the  writ  of  covenant  or  ded*  pot.  had  been  fued,  and  conufance 

ftken,  and  after  the  king  dies,  that  fuch  conufance  ihall  not  be  re- 
ceived :  but  now  at  this  day,  it  is  othcrwife  ;  for  now  a  writ  ihaQ 
|M>t  abate  by  the  death  of  the  king.     Co.  R.  on  Fines  10. 

2,  I  Annay  i*f.  5.  EnaSfs  that  no  original  writy  procefs^  or  pro^ 
i^^Mngi  vjhatjoiver^  Jhall  abate  or  dijcontinue  by  the  death  of  anf 
ting  or  qsuon  of  his  rea^ 


{V.  6)  Execution,  by  Entry,  at  what  Time  it  may 
be,  and  in  what  Cafes  tolled  by  Defccnt,  Aliena- 
tion, Recoyery,  &c« 

1.  If  a  man  levy  Tijlne  to  another, yirr  conufance  de  droit  come  cip^ 
&c.  the  eomtfee  may  enter  upon  the  conufor,  or  his  heiry  <)Uiod  notaw 
But  if  recovery  or  alienation  be^  fo  that  his  entry  is  tolled  he  is 
without  remedy,  notv ;  and  fo  it  feems,  that  he  cannot  enfier  upon 
ihe  alienation,  quaere  inde.  fin  Entre  Cong*  pL  7*  cites  41  £• 
3.  14. 

2.  In  ward,  it  was  agreed,  that  where  a  man  levied  a  tmcj' fur  Br.  Fimi^ 
comtfance  do  droit  to  another,  and  yet  continued  poflfeffion,  and  disd  pl«4<«&^ 
Jeifodi  and  his  heir  entered  ^et  thie  entry  cftho  conufoe  is  good  and 

lawfiil  upon  the  heir^  per  Tnir.  clearlj,  which  jione  denied.    Br« 
Entre  Coag.  pi.  23.  cite$  12  H»  4.  16. 


(P,  7)    Execution  o#  Fines.     What  amounts  to  It, 

'    or  what  Fines  need  it. 

1.  Sd.  h,  was  brought  to  execute  a  fine,  becaufe  the  fine  was 
]'  kvied  to  A,  B.  and  C.  and  to  the  heirs  of  the  body  of  B.  the  re-- 

mainder  to.  the  right  heirs  rfC.  and  becaufe  all  were  dead^  and  B* 
without  iffiu ;  the  pktintifF,  as  right  h^r  ofB.  brought  writ  to  execute 
the  fine.  Tibe  defendant  faid  that  A.  £edy  ondB^  alfoy  unthout  if-  [  2.(0  } 
fiuj  living  C  and  Jo  ibefeeftrttple  executed  in  his  life^  and  therefore  Jei^ 
p  jit.  does  not  lie ;  for  it  now  is  as  if  ai>  eftate  for  lite  had  been  granted 
to  C.  the  remainder  to  his  right  heirs,  in  which  cafe  be  has  fee 
fimple.     Br.  Schre  Facial,  pi.  16.  cites  40  £•  3.  20. 

2.  But  where  a  fine  was  levied  to  baron  and  feme  and  C,  and  the 
hiirf  of  C.  and  €i  diedj  and  then  the  baron  and  feme  died,  and  the 
beir  or  C»  brought  fci.  fiu    It  was  agreed  that  the  fine  was  exe* 

cuted 


25^  iTine* 

eutedjptr  a  moiety  in  the  lifi  ofC,  Quod  nota.  Br.  Scire  £u:ias,|iL 
16.  cites  40  £•  3.  20.  But  Brooke  fays  it  is  centra  in  the  up 
ahoveyfir  B.  badeftate  taily  and  therefore  the  fee  fitnple  in  dnt  cafe 
could  not  be  executed  for  any  part.     Note  the  ^iFerence. 

3.  If  at  the  levying  of  executory  fines,  the  pany  unto  whom  ik 
eilate  is  limited,  be  in  poJJ'eJJion  of  the  lands  paiTed,  he  needetk  no 
writ  of  execution  for  the  fame  ;  for  then  fuch  fines  do  enurt  kfVHf^ 
tf  extinguijhment  of  rights  but  alter  not  the  effate  nor  pofleSoa^  ■] 
the  cognifee,  but  perchance  better  it.  Weil's  Symb.  6.  f.  20.^  J 
7  H.  7.  12  and  22.  2  Ed.  3.  6.  21  £d.  3.  44.  8  H.  4.  8.  41 
Ed.  3.  14.  7  H.  4.  23. 
Weft'i  4.  Note,  that  a  fine  is  either  executed  by  writ  of  h^hert  foam 

Synib.r.      feijinam^  which  is  a  writ  to  the  (heriflF  to  put  the  cognifee  orlfe'. 
''^^*  heirs  in  pofTei^on ;  and  this  mufl  be  fued  forth  within  a  year  wk 

the  fine  fued  forth,  or  after  judgment  upon  a  fci.  fa.  Or  die  he 
Weft's  muil  have  a  writ  oifci.fa.  which  is  to  be  fued  forth  after  a  yevaai 
Symb.  f.  a  day  after  the  fii\e  is  levied  ;  and  thereby  the  (herifF  is  to  wamlM 
'^^  tenant  to  appear  and  ihew  caufe,  if  he  can,  why  the  cognifee  or  his 

heirs  ihould  not  have  executions  at  the  return  whereof,  if  the  //- 
nant  appear^  and  can  Jhew  caufe  to  the  contrary,  the  plaintiff  ihaO 
have  an  habere  facias  feifinam  to  the  iherifF,  to  put  him  or  his  heirs 
Weft's         in  poiieffion  ;  or  the  cognizee,  where  the  fiile  is  fur  cognizance  ie 
Symb.  r.      ^roit  cmm  ceoy  que  il  ad  defon  doncy  may  obtain  die  a£hial  pofleiEoa 
41  £.^3.  and  ^^  ^^  '^^  contained  in  tne  fine,  by  an  entry :  for  in  this  cafe  of  a 
i4£'3*5*    '^  executed,  if  the  cognifor  be  ilill  in  pofleffion  of  the  laud, 
whereof  the  fine  is  levied,  the  cognifee  may,  without  any  writ  of 
habere  facias  feifinam,  enter  upon  him,  and  fo  get  the  feiiin  and  ptf- 
feffion  of  the  land.     Brown  of  Fines  167. 
Weft's  ^  5*  -^^  note,  that  if  a  fine  be  levied  to  a  bujband  and  wifi  inft^ 

Symb.  f.      cial  taily  the  remainder  to  the  heirs  of  the  body  of  the  bujband^  and 
9^.4!?!.   ^,^^  ^fi  ^i^^  without  ijfuey  the  remamder  is  executed  m  pofleiBoo 
in  the  hufhand ;  for  the  eilate  tail  meeteth  with  the  fee  fimple,  and 
is  drowned.    Brown  of  Fines  167.  cit^  41  Ed.  3. 14.  14^  3.  S* 
7  H.  4.  23. 


(  Q^)   What  (hall  be  good  Caufe  to  ftay  a  Fine 

ijIfIr*!.'    ^^*  I  ^  *^''^"  ^^  *^"*^  '^^y  *  ^^^  ^'^  ^^'  conufottce  is  taknfx 

MER'$^*'  days  before  Eafter  term  7  June^  and  the  writ  ofcwewtst  is  re* 

CASE.  s.  p.  turned  15  Pajchaj  which  was  the  third  of  May^  and  the  hsrm  £it 

~See"^    /A^  qth  of  May y  the  kingU  filver  not  being  entered  \  yet  if  upon  ex- 

(H.b)         amination  ic  appears,  that  me  cl^k  had  entered  the  king's  filver  m 

paper  before  any  exception  taken  to  it  \  and  that  now  he  had  enter* 

cd  the  king's  filver  upon  the  back  of  the  writ  of  covenant  as 

*  Origr.  u     i^  Qught  to  be,  the  fine  fliall  not  be  ftaid,    P.  7.  ♦  Ja.  B.  Boodi's 

^"*  ^^        cafe  per  Cur.  preter  Folien     For  when  this  is  entered,  it  has  re* 

lation  to  the  return  of  the  writ  of  covenanLj 

[2.  If  J,  S.  with  the  feme  of  another  levies  a  fine  (by  the  nam  jf 
y.  S.  and  Jane  his  wife)  of  the  inheritance  of  the  feme  and  he  who 
is  her  true  baron  comes  into  court,  and  ihews    [this]  matter 

ana 


iFine.  t  ^5^ 

and  prays  to  ftay  the  fine,  yet  the  court  will  not  ftay  it.  For  the 
court  will  not  determine  the  legality  of  matrimony,  and  if  the 
truth  be  that  flie  is  not  the  wife  of  J.  §•  this  will  not  hurt  the  right 
baron*  Tn  7.  Ja.  B.  per  Cur.  between  Keblethwaite  and  Wade.] 
;  [j.  W«  man  levies  a  fine,  and  before  the  king's  filver  is  entered^  [  25 1  J 
fAere  isjbewn  to  the  court  an  office^  by  which  it  is  found  that  the  land 
^keld  in  cafite^  and  a  licence  of  alienation  before  granted  of  the  f ami 
'  the  court  may  ftay  the  fi[ne  till  he  has  purchafed  a  licence  of 
ition,  and  a  writ  of  quod  permittat  comes  to  them.  M.  IZ* 
B.  per  Cur.  Ld.  Arundel's  cafe.] 

4*  lizfemefole  by  dedimus  poteftatem  acknowledges  afineyZnA  Weft.£x5^* 

Uire  the  return  thereof  marries ;  this  fine  may  be  certified^  and  iri- 

Lanffed,  as  of  a  femefoley  becaufe  the  taking  of  her  hufband,  after 

iSe  fine  acknowledged,  is  her  own  voluntarjr  a£i,  and  fuch  fine  fliall 

mn  her  and  her  heirs  for  ever ;  and  the  taking  the  baron  was  after 

&e  tefte  of  the  writ  of  covenant ;  and  it  was  held,  that  a  reliafe 

<'rfthe  taron  to  the  conujee  of  all  his  right  made  all  clear.    D.  246. 

*  pL  68.  Mich.  7  and  8  Eliz.  Anon.  • 

[  See  (H.  b)  ] 

(0^2)  Stayed,  by  Death  of  any  of  the  Parties. 

1.  A  fine  was  ready  to  be  ingrofred,and  Laiconcame  and  (hewed 
diat  Aeconufor  had  before  levied  other  fne  to  an^ther^  and  prayed  that 
it  be  not  ingrofled,  and  non  allocatur ;  for  the  firft  conulee  may 
have  his  remedy  by  aflife,  vel  aliter,  upon  the  firft  fine.  But  iftht 
court  be  afcertainedy  that  the  conufor  is  dead^  the  fine  {hall  not  be 
ci^fied,  per  Prifot ;  wherefore  licence  was  (hewn  upon  the  firft 
fine,  and  that  the  land  was  held  of  the  king,  upon  which  they 
flajfed  die  ingroffing  \  and  by  him  no  fine  (hall  be  fufFered 
Mfm  condition^  nor  to  divers  perfons  and  their  heirs ^^  but. fuch  as 
are  held  of  the  king  ;  and  by  him,  notwithftanding;  the  licence^ 
d)e  fine  (hall  not  be  engrofied  vnthout  ^rit  out  of  Cane,  of  quod 
ferndttat.    Qusere  of  £is  writ.    Br.  Fines,  pL  lo.  cites  33  H. 

2.  A*  tenant  fqr  life,  and  B.  remainder  man  in  fise  acknowledge  v(riach.4; 
a  note  of  a  fine ;  A.  dies  \  'per  Hobart,  the  conufee  might  proceed  Pafch.  19 
with  the  fine,  as  againft  B.  only,  and  take  his  writ  of  covenant  ac-  Jac  s.  c. 
Cttdingly.    Hob,  329.  Ersfield's  cafe.  SSSb?!''' 

3*  A  finne ^covert  one  of  the  cognizors  died  after  the  caption^  and 
^fier  the  tefte^  but  before  the  return  of  the  wrtt  of  covenant ;  and 
a  caveat  Ming  entered,  it  was  infifted  that  the  kin^s  filver  was  not 
Hid  before  the  wife's  death ;  and  therefore  the  fine  ought  nottopafs. 
But  it  was  aufwered,  that  fines  are  common  aflltrances,  and  that  the 
ickoowledgment  makes  the  fine  compleat,  and  that  the  king's  filver 
is  the  fine  pro  licentia  alienandi,  which  is  the  prae-fine  paid  at  the 
llienation  oflice,  and  for  which  a  receipt  was  indorfed  on  the  writ 
^covenant  and  is  not  part  of  the  poft-fine,  which  is  never  col- 
leOed  till  after  the  fine  is  compleated ;  and  the  court  after  confi-* 
dentioa  was  of  that  opinion,   and  ordered  the  fine  to  pafs» 

Barnes's 


Barneses  Notes  of  Cales  in  C.  B.  141.  Mich.  6  Geo.  2«   thnaa 
¥•  Micklethwaite. 

4.  A  year  having  lapfedjmce  the  caption  of  a  fine^  it  was  fioppel 
at  the  king's  Si^rer  Office,  for  want  of  an  affidavit^  that  th%  fariia 
Wire  living ;  and  one  of  the  conufors  being  dead^  application  was  node 
in  the  tres&ry,  to  the  judges,  to  ftrike  him  out,  and  that  the  fine 
might  paf$  as  to  the  other,  which  they  denied,  but  made  a  raZr,  thid 
ihefurviving  ionuforjhtw  cattle^  why  the  fine  fl)ould  not  pafs  gener^^ 
MS  to  aS parties ;  and  upon  affidavit  of  fervice,  the  rule  was  made  al^ 
fbhite.  Barnes's  Notes  of  Cafes  in  C.  B.  142.  Cotton  &  Tjnd, 
Bart.  r.  Bajrlie  &  Ryder.  * 

5.  In  a  like  cafe  of  want  of  affidavit,  the  court,  upon  inipediitf 
die  writ  of  covenant  and  conufance,  made  a  rule  upon  the  clerk  ^m 
kin^s  Silver  Office  to  Jbew  caufej  why  the  fine  Jhould  not  pafsy  and  xfcm 
hearing  counfel  for  die  conulee,  and  die  clerk  of  the  office,  and  it 
a^)pearing  that  all  the  parties  were  living  at  the  time^  when  the  kinfs 

r  2  C2  1  fitoer  was  paid\  the  nne  was  ordered  to  pa&  And  die  court  (aid, 
that  fiich  affidavit  was  all  which  the  office  ought  to  require. 
Barnes's  Notes  of  Cafes  in  C.  B.  142.  Mich*  7  Geo.  2.  Gr^ory 
V.  Croucher. 

6.  A  fine  acknowledged  in  South  CaroUnajfivom  to  before  the  chief 
juftice  there  to  be  duly  acknowledged^  was  attefted  by  a  publick  notary. 
But  it  was  held  by  the  judges  in  the  treafury,  that  it  cannot  psi& 
without  oath  before  one  of  the  jujiices  of  C  B.  of  the  due  acknow- 
ledgment* Barnes's  Notes  of  Cafes  m  C.  B.  143.  Pafch«  8  Geo. 
9«    Dean  v«  Tidmarih. 


(R)    J  In  what  Cafes  the  Fine  being  received^  (ha& 

be  good.  [  *  Lieu  Conus.  ] 

Adjuiigcd,  [i,  *  T  F  a  fine  be  levied  of  a  common  ofpafture  in  A.  this  is  goodi 
£icis^*ood  though  A.  be  no  villy  bamlety  or  lieu  conus  out  of  the  vH 

enough ;  ^'^-  hut  only  the  name  of  the  pafture^  where  the  common  is  00 

Ibr  it  is  but  be  taken,  and  this  within  a  vUL    P.  17  Ja.  B.  R.  Rot.  Per  Car* 

the  tfprr^-  though  judgment  given  of  the  other  part  for  other  caufe.] 

feftiesf  which  being  recorded  is  good  enough.  Cro.  J.  574.  Trio.  18  Jac.  B*  K»  Mook  f. 
Jluder.   ' 

For  the  [2.  ♦  If  a  fine  be  levied  of  land  in  EaftonyZnA  dierc  is  a-fam 

jJJ^^^  called  Eafhn  in  the  parijh  of  B.  and  there  is  not  any  liemconuSyby 

eertBni  to  name  ofkajlon  out  of  the  viU\  yet  this  is  a  good  fine,  being  ceccifed 

AewU  ff  by  confent  of  the  pardes,  without  exception  to  the  writ,  and  it  bcinf^ 

which'is  ^^^  ^  common  ajjurance*    M.  8  Car.  B.  R.  adjudged  per  Cor.  upoa 

guiAtd  by  ^  fpecial  verdio,  between  Eveleigh  and  Eafton.    Intratur  HilL  B» 

thc'tadcMtur$     Rot.  IO75.] 
trndagrte" 

ment  of  the  parties,  viz*  wh;^  they  agree  to  puff  hj  fuch  namely  aad  it  ought  not  to  Tary,  and  if  k 
v^ies  ficom  the  Jee<!,  the  other  Is  not  bound  to  levy  the  fine.  Cnx  C  t6^  276.  l^»ithf  [■fia» 
Suveley]  v.  £<dton«— Jo.  301.  Nfich.  8  Car.  B.  R.  S.  C* 

3.  ♦  Scire  facias  upon  ^fine  rfa  houfoj  three  acres  rf^taniy  anitf 
the  nwnor  ofU.  and  becauie  he  didnotjhtw  inwbitt  villtiikc  tene* 

IDCM 


* 

ments  arc,  the  writ  was  abated,  by  reafon  of  the  vifiie ;  for  in  the 
writ  of  covenant  there  was  a  vill,  and  this  writ  (hall  not  be  brought 
out  of  the  vill,  quod  nota.  And  yet  Thorpe  fa?d,  that  he  had  feen 
a  fiiic  levied  ina  hamlity  and  the  wr!t  brought  in  the  vill  where  the 
hamUt  wasyzxvi  was  not  abated  for  the  variance.  Br.  Brief,  pi.  141. 
cites  38  E.  3.  2o. 

4.  {  If  a  fine  be  to  two  and  their  beirs^  or  if  the  conufance  de  droit 
Veto  fwoy  or  if  fine  be  on  condition^  yet  being  received^  fuch  and  like 
fines  fhall  ftand.  5  Rep.  38.  b.  1  ey's  cafe. 
>•  5.  X  If  ?ijeme  covert  is  of  full  age,  and  joins  with  her  hufband  to 
kvy  a  fine  of  her  lands,  (he  muft  be  privately  examined,  whether 
(tie  parts  v^ith  the  right  in  her  land  freely,  or  by  compulfion.  But 
though  (he  is  not  examined,  if  the  fine  is  received  and  recorded^  it  is 
good.     Wood's  Inft.  241. 

[  See  (O)  (E.  a).  ] 


(R.  2)  Bound  by  the  Fine.  Who  ?  Perfons  that 
muft  mention  the  Conuibr  in  conveying  their 
Title. 

1.  If  the  )&«  dijfeifes  the  father^  and  levies  a  fine,  and  afterwards 
6it  father  aiesj  and  then  the  fon  dies,  the  land  (hall  not  defcend  to 
the  2d  fon  ;  but  if  the  eldeft  had  died  in  the  life  of  his  father^  it  ha4 
been  otherwife.    Arg.  Lat,  66.  cites  8  H.  5.  7. 

2.  Grandfather  father  and  fon  are^  and  the  father  dijfeifes  thi  f  2C'5  1 
grandfather^  and  levies  a  fine,  and  then  t\it  father  dies,  the  fon  is  ^^  -^ 
barred,  bccaufe  he  muft  make  his  conveyance  from  his  iather.  u^ciejfj-fi 
Arg.  Lat.  73,  cites  19  H.  8.  D.  3,  my  father^ 

and  he 
levies  a  fine  in  life  of  my  father,  it  (hall  not  ban*  me,  becaufe  my  'uncle  is  not  mentioned  in  the 
cmveyaace  Co  the  land.'    But  if  the  father  dies,  and  the  uncle  after  levies  a  fine,  the  fon  (hall  be 
barred.    Arg.  Lat.  73>  74.  cites  D.  3. 

3.  A.  tenant  for  life,  reverfion  to  B.  an  ideot  infee^^  C.  (who  was  Joneij. 
Fs  uncle)  [and  heir  apparent,  as  Mar.  95,  S.  C.  calls  him]  levied  i^g  filJea 
a  fine  come  ceo,  &c.  with  proclamations  to  J.  S.  and  afterwards  C.  ban-  to  the 
died;  then  A.  died;  and  then  B,  died  without  ifTue.     C.  left  iffue  heir  of  the 
D.  his  fon  and  heir.    D.  entered  as  fon  and  heir  of  C.  who  was  ports'ihat 
heir  of  B.    It  was  held  by  Crook  and  Barkley  J.  that  the  entry  of  it  wasad- 
D,  was  lawful,  and  that  the  fine  of  C.  his  father  was  no  bar.     For  judged  no 
%ugh  there  was  a  necefSty  of  naming  the  uncle  in  deriving  the  de-  ^'^}q\ 
(dm  of  the  inheritance  to  U.  his  fon,  as  C.  the  uncle  (father  of  D.)  — lAnd" 
IW  kcir  to  B.  the  ideot,  who  was  laft  feifed  of  the  inheritance ;  yet  Serjeant 
%  naming  him  here,  is  nat  by  way  of  title,  but  pedigree  only:  but  ^as^of^**** 

{ones  J.  contra.  Cra  C.  524,  543.    Adjornatur.  Hill.  14  Car.  counfel 
f^  8-    Edwards  y.  Rogers,  with  d.  ia 

'  **  in  the  ar- 

Ent  of  theieij^liU's  oaU  (which  was  tbe  very  point)  iaid|  that  this  cafe  wa$  adjudged  no  barr. 

{  See  (P.  2)  ] 

(S)  Who 
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(S)  Who  fhall  be  bound  by  the  Fine.     Party. 

f  I.  f  F  a  man  by  fine  acknifwUdge  aU  his  right  of  certain  hnd  Ar 
^   me^  and  I  nnder  U  him  again  infee^where  nznt  rfushadnf 
thing  in  the  land,  and  after  I  purchafr  the  land\  this  fine  wiUhiiMl 
roe,  for  it  is  executory  upon  me.     17  !b.  3.  53.  b.  776.] 

2.  If  a  fin  dtjfeifi  his  father.^  and  levies  a  fine  with  proclaxnadon 
to  a  ftrahger,  upon  whom  the  father  enters  and  dies :  the  fon  miy 
re*enter  againft  his  own  fine.  Pafch.  4  Car.  C.  B.  Het  9J« 
liham  V.  Lawne. 


(S.  2)  Bound  who.     Conufce  of  a  Fine,  by  Leafes^ 

&c.  preceding  the  Fine. 

I»  AJiranger  levies  a  fine  to  tenant  in  tail  in  remainder  eHieiStXDli 
on  two  eflates  for  life,  and  he  renders  to  the  convfor  for  54yMri,  and 
dies  before  the  proclamations  are  any  of  them  made  \  afterwards  tiie 
proclamations  are  made,  and  the  tenants  for  life  (after  the  dme  in 
which  the  years  are  limited  to  commence)  dye.  Adjudged  that  the 
term  was  good  againft  the  ifTue  in  tail.  rL  C.  437.  b.  Pafch.  15 
Eliz.    Smith  v.  Stapleton. 

2.  J.  tenant  in  taily  remainder  in  fee  to  B.  A.  makes  a  leaje  for 
life  according  to  the  ftatute,  and  dtes  without  ijfue  \  afterwards  B. 
grants  his  remainder  by  fine  before  any  entry  \  the  oonufee  cannot 
now  enter  on  tenant  for  life,  and  avoid  his  leaie ;  for  by  the  liveij 
to  tenant  for  life  a  freehold  pafles,  which  cannot  be  avoiaed  without 
an  entry ;  and  then,  when  B.  grants  his  remainder,  the  grantee  ^^ 
have  it  but  as  a  remainder^  and  fo  the  eftate  of  tenant  for  life,  which 
before  was  voidable,  is  now  made  good ;  per  Fenner  and  Windham 
J.  but  per  Mead  and  Dyer,  by  the  death  of  tenant  in  tail,  die  leafe 
for  life  is  become  void,  the  eftate  out  of  which,  &c.  being^deternuA- 
ed  by  the  dying  without  ifUie.     4  Le.  118.  23  Elix.  C.  B.  Anon. 

3.  A.  feifed  in  tail  of  the  manor  of  S.  leafes  W.  acre,  pared 
thereof  to  W.  for  40  years,  and  after  to  G.  G.  for  70  years.  G. 
G.  affigned  to  C.  and  M.  the  wife  of  A.-^A.  afterwards  by  inden- 
ture gave  the  faid  manor  to  the  faid  G.  G.  by  &e  words  (de£, 

r  2  C4  1  ^^^^^^'i  barganizavi  &  vendidi)  upon  condition,  that  G.  G.  pay 
^  ^  to  A.  within  15  Davs  1000/.  and  on  failure,  Aen  after  the  15 
Days,  G.  G.  fhould  be  feifed  of  a  tenement  parcel  of  the  (aid  mar 
nor  of  the  yearly  value  of  60  /.  until  he  had  levied  500  L  for  pay« 
ment  of  die  faid  A*s  debts,  &c.  and  after  to  the  ufe  of  B.  die  eldeft 
fon  of  A.  in  tail ;  and  of  .the  refidue  of  the  faid  manor,  to  the  ufe  of 
the  faid  A.  and  M.  for  their  lives,  &c.  A.  made  livery  to  G.  G.  in  t 
place,  parcel  of  the  faid  manor,  which  was  in  his  own  occupadofli 
in  name  of  the  whole  manor;  the  1000 /•  is  not  paid  at  the  time} 
I  the  indenture  is  inrolled;  W.  attomes;  M.  dies;  A.  grants  the 

lands  to  R,.  by  jfo^,  and  before  proclamation  A  (the  defendant)  iottf^ 


iTinc^  254 

for  forfeiture ;  proclamations  are  made 'y  A.  dies;  the  40  years  leafe 
expires;  C.  enters  and  leafes  to  the  plaintiff.  Adjudged  that  the 
moiety  of  AL  the  wife  of  A,  andajfignee  with  C,  by  G.  G.  was  extinif 
by  the  livery ;  and  as  to  the  moiety  of  C.  \t  is  in  being  i  for  here  is 
no  remitter  to  B,  For  if  any  remitter  had  been  in  the  cafe,  it  ihould 
be  after  the  ufe  raifed,  which  is  not  as  yet  raited ;  for  the  land  ought  , 
to  remain  in  G.  G.  till  the  500  /.  be  levied,  and  that  is  not  found 
by  the  verdi6i  ;  and  therefore  for  the  (aid  moiety,  the  plaintiff  had 
judgment.  Mich.  25  and  26  £liz.  B.  R,  Le.  7.  Stonely  v* 
Bracebridge. 

4.  Tenant  in  tail  makes  a  leofe  for  years  not  warranted  by  the 
fiatute,  and  dies,  the  ijfue  aliens  the  land  by  fine  ;  before  affirmance ' 
or  difafEnnance  by  acceptance  or  entry,  the  conufee  cannot  avoid 
this  leafe ;  for  the  liberty  is  not  transferred ;  per  Gawdy  J.  Mich. 

29  and  3)  Eliz.  B.  R.  3  Le,  154. Jo.  61.  in  cafe  of  Crocker 

V*  Kelfey, 

5.  Hufband  and  wife  are  fcifcd  of  land  in  the  right  of  the  wife  ;  •  Arg.  3, 
buficnd  alone  makes  a  leafe  for  years  by  word;  afterwards  the  hufband  B"lf.  273. 
and  wife  levy  a  fine,  and  both  die  ;  per  tot.  Cur.  the  conufee  (hall  ^^^^^^^^P- 
avoid  the  leafe.  Mich.    30  and  31  Eliz.  fe.  R.  Le.  247.  *  Har-  J^'s  cafe " 

vy  V.  Thomas. Becaufe  it  was  merely  void  by  the  death  of  the  put  in 

hufband.    2  Le.  141.  S.  C.  cited, 4  Le.  15.  per  Wray  Ch.  ^J^^} 

J.  the  leafe  is  void,  but  Gawdy  J.  contra,  S.  C. Becaufe  all  the^hiiiband 

p^ed  from  the  feme.    Arg.    S.  C.  cited  Roll.  R.  402.         Arg.  makes  a 
Bridgm.  45.  S.  C.  cited Cro.  E.  216.  S.  C.  ^^'^^^ 

^       ^-^  the  wife's 

land  for  100  years,  the  wife  may  avoid  it  after  his  death ;  but  if  after  they  both  levy  a  tuie,  th# 

leafe  fljall  be  good  for  ever.     Arg.    Goldib.  13.   Pafch.  28  Eliz.     '        ..S.  P.  agreed  Arg. 
ibid.  14. 

6...^.  tenant  for  life^  remainder  to  B,  in  tally  join  in  a  leafe  to  % 
N»for  lifty  remainder  to  J.  S.for  lifej  rendering  rent  j  A.  dies  ;  B. 
accepts  the  rent  and  dies  j  the  iffue  of  B.  accepts  the  rent  of  J,  N. 
and  after  enters  and  makes  a  feoffment,  and  levies  a  fine  to  W .  R. 
Afterwards  J.  N.  re-enters  and  dies  ;  J.  S.  as  in  his  remainder  en- 
ters. Adjudged  that  the  eftate  of  J.  S.  in  remainder  was  good,  and 
could  not  be  avoided  by  a  purchafor.  Cro.  £.  252.  Mich.  33  and 
34  Eliz.  B.  R.    Jeffry  v.  Coyte. 

7.  Alienee  of  iffue  in  tail  by  fine  may  enter,  and  avoid  a  leafe  made 
by  a  jointrefs  tenant  in  tail  ^r  3  lives  contrary  to  the  11  H.  7.  3 
Rep.  51.  Hill.  36  Eliz.  Sir  Geo.  Browne's  cafe.'— —^ited  Show. 
378.  Arg.  Pafch.  4  W.  and  M. 

8.  A.  leflee  fpr  life,  remainder  to  B.  in  tail\  B,  leafes  to  C  for  A.fuffbrad 

J  ears  to  commence  after  A,^s  death ;  B.  fuiFers  a  common  recovery  to  *  »"«»vcry 
).  and  dies  5  the  leafe  for  years  is  good  againft  D.  Dyer  51.  b.  ^jb^^^Ia*^ 
Marg.  pL  17.  cites  M.  41  and  42  Eliz.  dies,  the 

le^fe  to  C. 
is  not  deftroyed.  Cro.  E.  718.  Mich.  41  Eliz.  C.  B.    Pledganl  v.  Lake. 

9.  A.'conveyed  land  to  the  ufe  of  himfelfand  his  wife  in  tail^  re^ 
minder  to  his  right  heirs  %  and  bad  iffue  a  fon  and  a  aaughter,  and 
dvcd  5  and  the  fon  leafed  for  years  to  begin  after  the  death  of  his  mo* 
ihery  and  dyed  without  ijfu$  i  the  daughter  levied  a  fine ;  the  wife, 

Vol.  XlIL  X  who 
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who  was  tenant  in  ta!l,  dyed.  The  qtieftion  was^  if^tbis  leafe  for 
years  ifTued  out  of  the  euate  tail  by  way  of  eftoppd ;  for  then  the 
conufee  (hall  not  avoid  it.  It  was  adjudged,  that  this  leafe  was 
_  drawn  out  of  the  revcrfion  in  fee,  and  the  conufee  of  the  dau^tef 
[  255  J  fl^l  avoid  it.  Arg.  Winch.  44.  cit-s  it  as  10  Jac.  B.  R.  Erring- 
ton  V.  Errington. — 2  Bulf.  42.  Mich.  lO  Jac.  S.  C  bat  fays,  dutt 
no  judgment  was  given.  Coke  Ch.  J.  was  ftron&  in  opiaiqn  againft 
the  leafe  of  the  fon  to  bind  the  conufee ;  and  Doddertdge  for  it^ 
and  that  the  caufe  was  ended  by  agreeiDent  as  he  heard. 

10.  A.  levies  a  fine  to  B.  to  theufe  ofC.  in  tailj  remainder  ti  bU 

twn  right  heirs  \  A.  in  the  life  of  CL  makes  a  leafe  for  100  years ; 

C.  dies  without  iiTue ;  it  is  a  good  leafe  againft  A.     For  though  it 

is  called  a  remainder,  yet  /'/  was  a  reverfton  in  A*  and  in  fuch  cafe, 

his  heir  fhouid  be  no  purchafor,  but  (houM  take  by  defcentr   JeoL 

267.  pi.  78.  2  Rep.  9i«  Bingham's  cafe. 

•  6  Rep.  5S.       If.  If  tenant  in  tail  makes  a  lea(^  for  years,  and  levies  a  jSf/  witli 

r'**'r^*^^  proclamations  to  the  donor  and  dies  having^iflue,  the  doner  Ihall 

jic  c.  B.     ^y^j J  ^^  j^^^^      ^^^  Bridgm.  28.  cites  6  Rep.  Ld.  ♦  Abeiipny'i 

cafe. 
So  where  12.  Tenant  in  tail  makes  leafe  for  yearly  snd  levies  m  pnt  to  aa- 

the  rtvtr^  other,  this  makes  the  leafe  unavoidable.  Arg.  2  Roll.  R.  t/fi* 
^^il.^  Hi^'-  2^  J«=-  B.  R.  Crocker  v.  Kelfey. 

the  tenant  in  tail  levied  a/«f  to  tbt  king,  he  Ihall  not  avoid  the  leafe ;  becanfe  he  came  in  ia  Iht 
rrvtrtcr.  But  if  tenant  in  uil  was  atlainteU  of  treafon,  the  king  flionlU  avoid  the  .kaliB.  Ai|* 
Godb.  324.  cites  a  Mar.    Au s  t  in's  Case,  cited  in  WalfioEham's  cafe. 

I*  9-  13.  Baron  and  feme  [tenants  inftecialtail^  by  a  conveyance  made 

fs  hTthe  ^y  *<^  '^^ron  during  coverture.     Cro.  J.  688.'  S.  C.]— Remainder 

report  there  to  the  heirs  of  the  baron,  had  ifliie  a  fon ;  the  baron  dies ;  the^ 

isf^hatj*^  levies  a  fine  Ivith  proclamations  to  the  ufe  cf  himfelf  and  his  hcin; 

l^ehinej  thc  feme  makes  leafe  for*  21  years^  rendering  rent ;  the  fon  having 

in  the  fine,  devifed  the  land  ;  the  feme  dies  ;  adjudged  that  the  leafe  continues. 

and  that  Hill.  22  Jac.  B.  R.  2  Roll.  R.  490.  499.    Crocker  v.  Kelfey.— 

leafe—  having  the  reverfion  fliall  avoid  the  leafe  5  but  till  Aen  thc  eftatt 
Cro.  J.  68S.  tail  continues  in  right  as  to  a  ftranger.  Jo.  62.  S.  C.  aflirmied  ift 
^•^•Ji*'      <^"or.     Ibid. 

ported  as 

in  Roll.— Hurt.  84.  S.  C.  Bridgm.  48.  S.  C— -S.  P.  Std.  61.  Mich.  13  Car.  a.  B.  R.  Cro- 
MORE  V.  Beyis'on,  in  which  the  leafe  was  made  for  100  years.-  ■  Bridg.  «9  S.  C— S.Cdted 
Sid.  62.  in  cafe  of  Cudmore  v.  Betifon.— *  Roll  Eflate  (I.  a)  S.  C.  pi.  3.  Reports  the  leafe  » 
be  for  30  years.— .—The  cftate  tail  in  the  feme,  was  by  the  provifmn  of  the  baron  during  cover- 
ture; and  the  leafe  made  by  the  feme,  was  for  21  years  ivitbout  nf^tving  the  ancient  rtnt,  andchea 
fhe  died  ;  the  fon  devifed  the  land  and  died  leaving  a  daughter  ;  this  waf  adjudged  a  good  lafen 
bind  thc devifcc.    Cro.J.  688.  Trin.  21  Jac.  Crocker  v.  Kelfey.  ' 

.  Thc  juilices  faiJ  that  the  refolution  of  Ckocksr  and  Kelsey's  cask  wcfit  very  far,  axidper- 
haps,  if  to  be  adjud^^cd  at  this  day,  it  would  be  contrary.  Skin.  31.  Hill.  33  and  34  Car.  a.  B-E. 
in  cafe  of  Bcttifou  v.  £lway&. 

14.  If  there  are  father  (tenant  in  tail)  and  fon;  and  thcfinliviit 
aji;ie^  and  xht  father  afterwards  makes  a  leafe  for  years  and  dies  \ 
the  conufee  (hall  not  avoid  it ;  for  fuch  leafe  was  good  at  commoo 
law  againft  thc  iflue  5  and  the  ftatute  of  W.  2.  fh3l  aid  none  bat 
the  imie  in  tail ;  and  when  the  iflue  are  extind>  fhall  aid  00I7  Ae  tc- 
vcrfioncr.  Jo.  61.  Hill.  22  Jac.  JB.  R.  in  cafe  of  Crgcker  v.  Kdfiy 


-And  in  all  Che  laid  cafes  when  the  eftate  tail  is  fpent  by  death 
of  all  the  tflues,  the  reverjvmer  (hall  avoid  the  leafes*    Ibui* 

15.  Barm  andfemt^  tenants  in  taily  and  to  thi  heirs  of  the  barony 
they  have  ijfue  two  daughters  \  the  two  daughters  levy  a  fint  to  a 
Jhanger  and  bis  heirs ;  the  baron  dies ;  the  feme  makes  leiifefor  lOO 
years  and  dies,  under  which  leafe  the  plaintiff  in  this  ejedment 
claimed,  there  being  ifliie  in  tail  alive ;  and  if  this  be  a  good  leafe 
againft  the  conufee  of  ^e  fine,  was  the.  fole  queftion.  And  thofe 
for  the  plaintiff  cited  the  cafe  of  Crocker  and  Kelsey:  2  Cro. 
688.  for  authority  in  point,  that  the  leafe  was  good  as  long  as  there 
(ball  be  any  ifiiie  in  tail  alive ;  which  cafe  is  more  largely  reported 
in  Bridgman's  Rep.  27.  And  they  alfo  cited  Mackwilliams^s  cafe« 
And  this  cafe  not  being  within  the  Stat.  1 1  H.  7.  the  feme  may, 
without  doubt,  have  and  difpofe  of  all  the  eftate  as  long  as  there  fhall  [  256  J 
be  iflue  in  tail.  And  of  this  opinion  was  all  the  court  in  the  principal 
^afc}  but  they  offered  to  the  counfel  of  the  defendant  to  have 
fpecial  verdid  if  they  thought  neceffary  i  but  they  knowing  the  au-«. 
tiiority  before  Co  be  againft  -them  in  point,  and  perceiving  the 
opinion  of  the  court,  would  not  pray  fpecial  verdid;  wherefore  the 
court  direSed  the  jury  to  find  for  the  plaintiff.  And  they  gave 
their  verdid  acconungly.  Mich*  13  Car.  2.  B.  R.  Sid.  62.  (Jud- 
more  v.  Bettiibn* 

16.  If  conufie  of  9,  fine  by  tenant  in  tail  fliall  avoidavoidabU  leafe^  '^  E^^a^ 
made  by  the  tenant  in  tail,  as  the  iffue  in  tail  might  have  done  ?  (^'*)P^'* 
Per  a  J.  that  he  may,  Twifden  J.  contra.  Lev.  167.  Trin.  18 
Car.  2.  B.  R.     Opy  v.  Thomafius.  Adjudged,  diat  he  can- 

not Hill.  2  W.  and  M.  B.  R.  4  Mod.  4.  •  Simmonds  v.  Cud-  •J-C.  td. 
more.  ■  In  the  cafe  of  Opy  and  Thomasius,  the  leafe  was  a  caith.  a5«. 
kafe  infuturoj  made. by  the  father  tenant  in  tail,  and  the  fine  was  and  i  s.\ik. 
levied  by  the  fon,  before  a  former  leafe  determined ;  and  therefore  |3^*  ^'^"^ 
die  Court  thought  the  cognizee  not  bound  by  it;  odierwife,  had  it  |,c.^«aaP 
Wen  a  leafe  in  prafenti.    4  Mod.  6.  ibid. 

IT.  Ab  tenant  fir  lifoy  remainder  in  tail  to  B.  B.  makes  a  leafe  to 
commence  after  jfs  Jkaih\  A.  fuffers  a  common  recovery  with 
voucher  of  B.  and  dies.  Held  that  the  leafe  is  not  deftroyed,and 
that  fuch  leflee  might  wtSifalJify  fuch  recovorj,  both  at  common  law  | 

and  by  the  ftatute  21  H.  8.  15.'   Arg.  Pafch.   4  W.  and  M.  < 

Show.  381.  cites  Cro.  £.718.    Pledger  v.  Lake. 


18.  A.  tenant  for  lifcy  with  power  to  make  a  leafe  for.  3  /rW,  eX«  s.q.  Shorn 
ccutes  his  power  and  dies  \  and  after  B,  hang  feijid  tn  tail  of  the  n-^  37^.s.c.xi.  { 

^erfion  (after  the  determination  of  the  term,  for  which  the  3  lives  sk^.*^;j^ 


was  granted)  and  alfo  of  the  remainder  to  him  infee^  mates  a  rever^  $.  c» 
baary  leafefor  2  livesj  and  diesj  (the  other  3  lives  being fiill  in  being )i 
upon  B's.  death  the  efiate  tail  and  remainder  in  fee  defended  to  Gk 
and  afterwards  C,  levied  a  fine  with  jMroclamations  to  J.  S.  and  R.  $• 
tothe  ufe  of  F.  and  hie  heirs*  It  was  adjudged  that  riiis  reveraL 
fiomry  leaffB  iflii^  out  of  both  the  eftates  of  B.  ( viz^}  as  well  out  of 
Aeremainder  in  fee  as  out  of  the  ei(^te  tail ;  and  diatthe  eftate  tadf 
king  extinguifhed  by  the  fine,  the  reverfionary  leafe  (iiluing  out  of 
^^muioder  in  fiie^irtttchS,  had  at  the  time  of  d^  leafe  made)  was 

X  2  good 


25^  '^  irfnC. 

good  a^cl  unavoidable.   Hill*   4  W.  and  M.  B«  R*    Cartlu  257* 
Simmonds  and  Cudmore. 

'*  s'c!         '9:  "^"^  P^^  3  J'  ^^"^"^  ^^'^  *^''-  J-  '/  ^'  *^^  ^^'^  ^"6'  '^^»' 
aivd  p.         ^^  ^^'A  without  having  the  remainder  in  fee  at  the  ttme  of  the  leak 

Skin.  ^30.  made  by  him,  the  cognizee  fliould  not  avoid  the  leafe  \  becaufethe 
S.C  and  P.  poyogr  of  avoiding  (uch  charges  xc;<2j  annexed  to  thee/late  tail,  and  refe 
in  privity  thereof,  being  given  to  the  iffxtc  by  thejiatute  de  donisy  and 
is  not  transferrable  by  the  ifiue  to  the  cognizee,  or  any  ftranger,  but 
is  as  a  power  of  revocation,  which  is  determined  hj  changing  or  de- 
firoyiiig  the  eftate,  to  which  it  is  annexed  ;  nor  is  fuch  future  Icafe 
merely  void  by  death  of  tenant  in  tail  lefTor  before  the  commence- 
ment. But  that  after  his  death  it  is  -voidable  only  by  feme  a&  of 
ifTue  in  tail.  But  per  Holt  Ch.  J.  even  in  fuch  cafe  the  cognizee, 
or  feoffee  of  the  ifTue  in  tail,  might  avoid  this  leafe  ;  for  he  held, 
that  by  the  death  of  the  tenant  in  tail  before  the  future  intereft  could 
commence,  the  fame  would  become  ihfo  faSio  voidzs  totheleiTee; 
for  ieffory  tenant  in  tail,  dying  before  the  leafe  is  to  begin j  is  thefanuin 
reafon^i  as  where  tenant  in  tail  makes  a  leafe  to  commence  after  bis 
deaths  which  is  admitted  to  be  void  ab  initio  ;  for  upon  the  death  of 
tenant  in  tail  the  eftate  defcends  to  the  iffue^  and  he  is  in  paramnaif 
the  future  inter  eft  \  and  the  Uffee^  in  that  cafe,  has  only  a  right  or  ftf- 
fihility  of  an  ejiate^  luhich^  by  the  death  of  tenant  in  tail  before  toot, 
fight  is  to  veft  as  an  efiate^  is  extinQ  and  gone.  Carth.  259,  in  cafe 
of  Simmonds  v.  Cudmore. 


[  ^S7  \  ^^  ^'ivat  of  land.     What  Perfon  might,  and  may 

be  bound  by  it  at  Common  Law.     [Baron  and 
Feme,  or  Feme  without  ber  Baron.] 

If  a  feme  ['•  T  ^  feme  covert  levies  a  fine  as  feme  fole\  if  the  baron  does  lUt 
covert,  as  a  -■'  defeat  itj  it  (hall  bind  the  feme  and  her  heirs  for  ever.  7  H. 
leJi^afine  ^  ^3-  ^7  Aff.  ij.  Dubitatun  17  E.  3.  52.  b.  79.J 

executoryy  and  after  execution  is  fued  againft  Tier  and  her  haron»  the  baron  makes  defaultt  an4 
the  feme  is  receivetl,  fhe  fhall  defeat  her  own  fine,  for  the  benefit  of  the  baron  ;  as  in  one  book  it 
adjudged,  and  yet  (he  appears  in  manner  as  a  feme  fole.  Co.  R.cm  Fines  9.  cites  17  Atf.  17.  ■  ■ 
But  if  (he,  without  her  hufiiand,  levies  a  fine  i>y  the  name  ofyf.  the  wift  of  J,  S.  (her  huibsnd)  the  fine 
is  merely,  void  ;  becaufe  it  apptari  by  the  tecord  tbjtpn  iscoverty  per  Bridgman  Ch-  J.  Sid.  iii«— • 
Hob.  225.  7  Rep.  8.  16  Rep.  43.  Perk.  f.  ao. 

It  (hall  noc   .    [2.  Kfeme  covert  takefecond  baron^  and  they  levy  afine^  this  dull 

^Is*  ^^  ^"*^  ^^  ^^^^  ^^  '^^^  ^^*^^  ^°^  ^^^^*  7  H.  4-  24.  9  W.  6.  33.  b.] 
named  by  the  name  of  the  fecond  baron,  and  not  of  the  ftrft,  and  fo  it  is  not  good.  Br.  Finc%  pi* 
33.  cites  7  H.  4.  23.  per  G.ircoigne.— ^—Br.  Eftoppel,  pi.  55.  cites  S.  C.  but  adds  a  quaere— Br* 
Scire facia<;,  pi.  6o.  cites  S.  C— ^Weft's  Symb.  a.  b.  f.  8.  cites  7  H.  4.  «:,  21-  that  it  fluH  otit 
bind  her,  becaufe  (he  is  mfnatned.—'Tet  if  (be  vtith  her  right  htjhartd^  hy  a  wtOHg^  chiijlum  aav,  le^  1 
finey  (he  is  eHopped  during  her  life.    Ibid,  cites  i  A(r.  ii»  Br.  Fines ^7. 

But  \Uhe  [3,  B^t  in  thofe  cafes  the  baron  may  defeat  it,    7  H.  f.  23.  9H. 

^tr.     6.  34-  b.  17  E.  3-  52.  b.  79.  17  Aff.  17.] 

eiif^y  by  him,  this  (hall  bind  her  and  her  heirs  for  ever.  Co*  R.  on  Fines  9.  and  yet  he  cites  a  book 
totbe  contrary.  32  H.  6.  27^  ■  Br.  Entre  CoDg«  pU  129.  cites  S.  C— ^Kelw.  205.  b.  pt  7«^ 
Dal.  50.  pL  26» 

[4.  And 


[4.  And  if  the  baron  avoids  the  fine^  it  fliall  avoid  the  fine  againfl  He  irar 
the  feme  andf  her  heirs  for  ever.     *  17  Aff.  17.1  enter  and 

'  'J  defeat  it,  as 

To  the  firanktenemenry  which  he  clainns  for  his  life  in  jore  nxoris  to  he  ttmvtthy  tht  cmrtcfy.  Br.  Fines* 

pL  3J.  cites  7  H.  4   23.  per  R.  Hull  and  Hulls. KcUv  205.  b.  pi.  7.  I>yer  Ch.  J.  c^tuhledy 

bathe  iaid  that  Finenx  was  of  opinion  that  the  fine  was  avoided  in  tota— -Dal.  50.  pi.  i6.       < 
*  Br.  Fines,  pi.  75.  cites  S.  C.  and  17  E.  3.  32.  and  78. 

[5.  If  baron  and  feme  levy  a  fine  and  after  they  are  divorced^  caufa 
fracentraftus<i  yet  the  fine  remains  good.     9  H.  6.  34,  b.] 

[6.  And  this  remains  good  as  well  againjl  the  heirs  of  the  feme  as 
againft  the  feme  herielf.     Contra,  i8  H.  6.  34.  b.] 

7.  If  a  fine  be  levied  by  baton  and  feme  during  the  nonage  cf  the 
feme^  the  reverfal  muft  be  during  tlie  nonage  of  die  feme,  but  ceffet 
executio  during  the  life  of  the  baron  \  for  he  has  authority  thereof 
given  for  his  life.     Br.  Error,  pi.  28.  cites  30  E.  3.  5.  6. 

8.  In  fcire  facias,  the  cafe  was,  that  a  y^//?/^  had  two  barons  together j, 
and  xhtfecond  baron  levied  a  fine  and  died^  and  die  Jirjl  baron  fur- 
vived  and  died^  and  ^tferne  was  always  feifed^  arid  no  party  to  the 

fne^  and  after  died,  and  the  heir  of  the  feme  entered^  and  fcire  facias 
was  brought  againft  him  to  execute  the  fine,  and  held  that  the  fine 
does  not  bind  ;  and  the  tenant  pleads  that  M.  his  mother  was  feifed  : 
before  the  fine,  at  the  time  of  the  fine,  and  always  after,  and  was 
the  feme  of  Rich,  and  never  the  feme  of  Rob.  who  levied  the  fine ; 
and  by  fome,  he  ihall  fay,  that  thofe,  who  were  parties  to  the  fine 
had  nothing)  but  M.  whofe  eftate  he  hath,  &c.  and  per  Finch,  the 
ifltie  (hall  be,  whether  M.  feme  of  Rob.  who  was  party  to  the  fine, 
had  any  thing?  quaere,  quia  non  adjudicatur.  Br.  Fines,  pi.  i6. 
cites  42  E.  3.  20. 

9.  lizfeme  covert  only  without  her  baron  levies  a  fine  executory^ 
though  the  baron  continues  in  poffeffutn  during  his  life,  and  after  dies, 
vet  this  {hall  conclude  the  feme  and  her  heirs;  but  \(  execution  had 
oeenfuedi  and  after  the  baron  had  died,  this  had  avoided  the  fine  for  |[  258  1 
ever.    Co.  R.  on  Fines  17. 

10.  If  the  wife  aloncy  without  her  hujbandy  levy  a  fine  of  her  own  *  Becaufe 
lands,  wherein  flie  hath  fee  fimple,  it  will  be  a  •bar  againft  her  and  ^j^^*  ^ 
her  heirs,  unlefs  the  hufband  avoid  it  during  her  life,  or  after  her  bad  power 
death,  if  he  is  tenant  by  the  curtefy.     Wood's  Inft.  243.  over  the 

lan<).  10 
ltep.4^tn  Port  inoton's  case.— And  (nficrfofolemn  an  act)  fhe  (hall  not  be  admitted  to  fay 
that  (he  was  covert,  though  her  hufband  (h.ilt,  and  he  may  enter  and  reftore  the  Innd  to  himfe'f  and 
•his  wife  both.     Hob.  275.      1  For  by  tlic  entry  of  the  b^ron  the  eftatc  of  tlv;  conufee  was 

<l«feated  aiidrhe  ancient  eftatc  of  ilic  feme  revcftcd  \\\  him,pnd  he  '\s  feifetl  of  the  inrireeftateasin 
right  of  his  wife.  7  Rep.  8.  a.  h.  in  Oounrefs  of  Bkdfokd's  cask,  and  cites  17  E.  3.  5a.  b.  17 
AIT.  17.  7  H.4.  £3.  a  R.  3.  ao.  9  H.  6.  3^.  Weft's  Symb.  f.  ft.  citea  17  £.  3.  52. and  7$.  17 
A(C  17.  7  H.  4.  23.«— Co.  il.on  Fines  9. 

11.  Hujband  and  wife  levied  a  fine  of  the  lands  of  the  wife,  (he 
being  within  age,  and  s^ter wards  they  fufiered  a  comcnon  recovery; 
the  hujhanddied  \  the  widow  married  again,  and  her  hu(band  and  fne 
brought  a  writ  of  error  to  revcrfe  this  fine  and  recovery ;  the  Court 
was  of  opinion  to  reverie  the  fine,  but  W9uld  advife  on.  the  recovery ; 
becaufe  it  was  had  againft  them  siter  appearance,  and  not  by  default. 
GoldC  181.    Sir  Henry  Jones's  cafe. 

« 
•  •• 

X  3  (U)  Bouna 


ajS 


Sint. 


(U)  Bound.     Corporation. 


[l.  T  Fs  upon  a  writ  of  annuity  again/l  a  prior  profiniaUi^wtK)  hats 
^  covent  and  common  feal,  the  prior  levies  a  fine ;  this  (hall 
Und  the  fuccejfors  \  becaufe  the  annuity  was  before,  and  this  is  hit 
as  a  judgment.     t2  H.  4.  2i.  b.] 

E2/If  an  abbot  levies  a  fine  fur  conulance  de  droit  of  land  of  die 
^  t  of  his  houfe,  this  ihall  not  bind  the  fucceflbr,  but  he  fball  recovor 
it  again.     20  H*  6. 4b.] 
There  7.  If  they  hefuch  civil  bodies  or  corporations,  as  have  in  then^ehe$ 

a"  cncral**  ^^^  ffi^^^  ^^  authority  of  their  pofiefiions,  fo  as  they  may  main^ 
ionftntoftU  *oi^  ^  '^ri^  rf  r'g/>t  thereof,  as  m^^r  and  commonalty, /^Ji  and 
wioir  cor-  chapter,  eoHegeSy  focieties  corporate.^  and  fuch  like,  and  their  fucceffi>rs{ 
Cwb^of  *^y  ^^^  barred  bv  fines  prefendy.  Weft's  Symb.  f.  i8i.  cites 
Fin«'i4.     PI-  C,  ♦  338.  a.   1  nn.  20  Eliz. 

•  ltlhouiab«(53S.) 

i£/;s.  19.  4.  But  deans^  b iJhopSy  priovSj  AhotSj  mq/lers  of  h^itabj  par/mi^ 
'''^h  b*  vicars^  prebendaries^  chauntrie  priefts,  and  fuch  hke,  which  majw/t 
ihops  and  *^^^  ^  ^^^^  rf  eighty  but  either  a  juris  utrum^  F.  N.  B.  fol.  48. 
biihops  (R)  ot  ftne  ajjenfu  capituliy  F.  N.  B.  fol.  ii8.  (I)  are  not  barred 
from  grant-  ^y  fuch  fines  if  the  patron  and  ordinary  join  not  with  them.  Weft's 
ccfo?thcir'  Symb,  f.  181.  cites  PL  C.  538.  a.  20  fclix.  375*  b,  11  Eliz. 

pofleifions  to  any  but  the  crtKvn,  and  afterwards  the  i  Jae,  i.  3.  attS:d  toai  alLiJfuratKti  of  the  Urit 
cf  archbljbopi  9r  hijhofyijkauld  be  voidt  though  Made  to  the  crown.  And  the  ftat.  13  £/»».  10.  m^iksi 
void  all  eftates  made,  or  fuffered  by  aiiy  trntficr^  or  fdlovts  of  etny  coiiegr,  de^w  nnj  cbii^t.r  of  any  ca- 
thedraly  or  collej^iate  church,  mafUr  or  guaidian  of  any  b^pital,  furfotiy  vicar  ^  or  gn^  ot»*r*  bnvinran 
fpiritnalor  ttcUfiaJiital  living,  of  any  houfes,  lands,  &C.  parcel  of  tbeir  college.  Sec  pronuHkio,  air 
belonging  thereunto, other  than  fopii  years  or  3  livetfiomth*  makings  and  whereupon  the  accuibim- 
able  yearly  rent,  or  more  ihall  be  referved  and  payable  yearly  during  the  term.  Wilts.  Comp.  Inc. 
427.  fol.  and  478. 

S.  P.  and  (b  5,  If  a  dean  he  feifed  of  ccrtsan  lands^  as  of  his  dijiin^  pojftjfionsy  the 

iuI'cLtp^  ^^*"  ""^^y  ^f^ke  conuiance  j  hut  if  he  he  Jeifed  jointly  with  his  chap* 

tains  eomira  ter^  he  and  the  chapter  cannot  levy  a  fine  i  ^9  it  is  of  a  mayor  and 

*^*V****  commonalty^  and  of  all  other  joint  corporations  they  cannot  make  any 

fori£^a«  conusance.     But  otherwife,  it  is  of  sH/ole  corporations  i   and  die 

fole  feifed  leafon  IS,  bccaufe  none  can  tnake  conufance  by  attorney ;  and  corpora- 

in  fee  in  tions  af  fireeate  of  feveral  cannot  appear  in  proper  perfon.    Co.  lU 

J/wt  a  ^ft»  cannot  dir<sontmut  i  for  he  if  mttfafed  imfttto  all  in»tmi^  Br.  PifconrimuiBfft  ile  M* 
fdfion,  pL  %z  cites  ai  £.  4.  86. 

[^(9l  ^••A*  corportttion  that  has  ablblute  eftate  and  authoridr  of  idel( 
•  Hill.  15.  ^  bound  by  4  H.  7.  i^  of  fines.  But  bifhops,  deans  and  chapter, 
Car.B.  R.  that  caiiBot  bind  their  polTeffion  without  ojffent  ofoihoro^  and  fo  pff* 
*j  45»*  fon,  vicar  are  not-  But  by  fome  of  the  juftices  though  every  fc- 
Li««u^n%.  A^^sfvcceffir^  &c.  (hall  have  5  years  to  claim,  or  enter,  yet  every 
Aifiird.  one  that  UsSkts  the  5  years  to  pab  (hall  be  bound ebtring  bis  thmi 
Wood's  but  though  he  is  bound,  his  fucc^or  ihsdl  have  other  5  years  ky 
°  '  '^*     the  iaving  and  provifo  in  the  ad  ^  fo  of  officers  for  Ufi^  as  parker, 

A  forcftcr. 
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forcftcr,  gaoler,  &c.  PI  C.  538.  b.     Trin.   20  Elb.     Croft,  v, 
HowelL 

7.  Devife  was  to  a  corporation  upon  iimitation,  that  they  (hall 
pay  fo  much  to  a  cbaritat>]e  ufe ;  ^Jlranger  inters  into  the  land,  and 
levies  fine  with  proclamations  and  j  years  pafs  j  and  tota  curia 
agreed,  that  this  (hall  Kar  the  corpcrationy  though  they  have  no  notia 
(f  the  devife.  HilL  I'SCar.  I  Jo.  452.  the  Mayor  and  Com- 
monalty of^London  v.  ^oford.^ 


(W)  Statute  27  JB.  i.  Cap.  i. 

!•  ay  E.\,  cap.  1.  §  I.     Ena<Sb,  thzt  forafmucb  as  fines  levied  Theiafi/- 
i«  our  court  ought  and  do  make  an  end  of  all  matters^  and  therefore  are  [^is  fti^me 
called  fines  principally y  where  after  "u^aging  of  battaily  or  the  great  was,  that 
ajjifey  in  their  cafsy  ever  they  hold  the  lafl  and  final  place.  ^  when  the 

droit  J  See*  was  made  to  bim  that  Lid  never  any  ching  hfore,  and  the  eviufee  gr.intcd,  and  nnJtred  th« 
fame  biuk  ogain^  at  the  fame  inflanc  to  thr  conusor  fvr  hft^or  i«  /««/,  with  remainder  over  to  one^  who 
alwavs  wa&  feifed,  and  in po/Te^nH  of  the  land  ,*  privies  (by  colour  that  there  was  np  traif mutation  of 
fejjrffioftj  were,  agaioft  law,  jiermitted  to  avoid  fines  by  the  averment  aforcfaid.  \  Init.  254.— — • 
Co.  R.  on  Fines,  15.  , 

S9  tobcrt  tmnnt  in  fu  bad  aeccf/ted  zn  eftate  by  fine  from  him,  that  had  nothing, /or  />/«,  or  in  f«t7y 
fa  fhat  by  the  law  the  cmuifee  and  his  heirs  are  concluded,  and  eitoppetl  for  ever  to  claim  other 
cflate  :  yet  before  the  making  of  this  ftntute,  tbefuidav<rmtnt  'was  received  in  avoidance  of  fiKh  fines, 
and  f<ir  thoTc  two  caufes,  and  in  affirmance  of  the  ancient  common  law  of  England,  this  ftatute  , 
was  made.    Co.  R.  on  Fines,  15. 

But  tc  feenis  to  roe,  that  the  firi^  of  the  faid  two  errors,  ormlfprifions  of  the  law,  pennicted  and 
inffered  before  this  ftatiite  was  made,  was  vftyahjurd,  and  manifelily  contrary  in  itfelf;  /or  the  heir 
^the  conofor  endeavoured,  by  fnch  averment,  to  avoid  the  particular  eftnte  re -taken  by  his  an- 
eeftorby  the  rendei-;  besaurehe,that  rendered,  h<)d  nothing,  bur,  as  I  ib'iak,  in  endeavow  ing;  to  gain 
ght/cg^fimp/e  bci<j€i  not  onlyXht  fee  Ample,  but  alfo  thttfiutt  for  ttfcj  or  other  pMticuUir  tjlaie,  which  alfo, 
was  renderoi! ;  for  though  the  render  was  void,  as  then  minus  jufte  was  allowed,  yet  the  fine  fur' 
conafance  de  droit  come  ceo,  &c..was  gt)«)d,  and  then  the  faid  fine  being  good  (for  the  imperfedl  or 
inftifficient  render  cannot  impeacli  it)  and  the  render  being  void,  the  recognifec  fliall  retain  XYS9 
iKtAtomithe  heir  ofthe  recognifor  is  uttaly  barred  {ov  ever;  and  iherefure  the  words  of  this  llatute 
arc  true*  viz.  that  fuch  averments  were  contrn  lej'.es  &  confuetmdines  regni  noftri  ontiquit.  ufitat* 
asul  choie  (as  1  think)  were  the  caufes  of  this  ftatuie.    Co.  R.  on  Fines  1 5. 

§•  2.  And  now  by  a  certain  time  pajpd  as  well  in  the  time  of  king  %  infl.  514. 
Henrv  of  famous  memory^  our  grandfather  as  in  our  time^  the  parties  of  ^«ys>  that 

Jwch fines  and  their''''  heirs  contrary  to  the  Un^s  of  our  realm  of  ancient  pgn^jljj'tijc 

time  ufcdy  were  admitted  to  adnul  and  defeat  fuch  fineSy  alUdgtngy  that  reign  of 

before  the  fine  levied^  and  at  the  levying  thereof^  cndfinccy  thedeman'>'  H.  3.  in  the 

4UMtSy  orplaintiffsy  or  their  anceftorsy  were  akoays  feifed  of  the  lands  Ju'J.reaions 

cantained  in  thefinc^  or  offonie  parcel  thereof y  andfofineSy  f  lawfully  and  civil 

Uviedj  were  many  times  unjufily  defeated  and  adnulled  by  jurors  of  the  war;  by  the 

t^^ntryfalfy  and  matia<n,Jly  pmured.  f-'Xf 

anl  chat  it  was  ufed  hy  the  maintenoKce  of  the  ri  andui,  that  parties  and  privies  might  avoid  fines  by 
fuih  averments,  which  averments  in  the  reign  of  Ed.  x.  were  continued  until  the  making  of  this 

aa 

*  In  this  a^  em-um  partium  hared'j.  Is  to  be  underftood  of  fnch  Mr^  nuho  claim  the  inheritanct  of 
ihc*  .tncffior  who  Uvicd  thrjinf.    Arg.  3  Rep.  89.  in  the  cafe  of  finc$. 

TboTigh  this  flatute  faith,  that  the  parries  to  the  fines  and  their  bein  (hall  not  have  averment 
afiinfi  fines  levied,  &c.  viz.  that  they,  or  their  anceftors  were  feifed,  &c.  yet  our  books  are  ad- 
ju<c;ed,  fhat  againf^  a  fine  levied  by  my  father,  I  (hall  (ay,  that  before  the  fine,  and  at  the  time  of 
tbi  fine  and  after,  I  ^yfelf  was  feifed,  and  fo  avoid  the  fine  ;  for  as  I  have  faid  before  in  this  cafe, 
I  wet  not  heir  to  my  father;  for  lata  diiifur  ab  oa.riditatey  and  I  do  not  iluim  tbii  hnd  ly  inbiritiimem 
Cr.  R.  on  Fines  15  This  is  not  intended  of  an  heir  in  btoodonfy,  but  of  the  heir  of  the  land 

oftwhich  tlie  fine  was  levied,  and  noi  of  land  \vhtch  he  lias  ctherw;fe  than  as  heir.  See  2  Inft.  s^^. 

X   4  •  Thi* 
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This  ftatute  is  intended  «f  ejiates  Inftejimph  only,  where  tl.e  heir  claims  only  by  the  Cune  i> 
ceftor  ;  but,  upon  an  eftatc  tail,  he  claims  by  the  gift,  |ier  Brooke.    Br.  Fines  in  pi.  35. 

t  A  fine  may  be  faidto  be  rite  levatus,  thongh  partes  finis  nihil  habuenint ;  for  rite  levatasi?* 
within  the  meaning  of  this  a^,  the  fame  as  duly  levied,  that  is  in  due  form  of  law  ^  and  a  fine  niaf 
be  faid  to  be  levied  in  due  fc»-m  of  law,  though  it  he  only  Ly  way  of  corclujivi.  Arg.  3  Rep.S9.in 
the  cafe  of  fines.— —Thefe  wofds  rite  levatus,  as  to  the  extfrtal  form  of  a  fine,  are  to  be  taken  as  to 
a  fine  levied  coram  EeOwndo  ^Miierfnn  (viz.  the  name  of  the  chief  juftice)  ^Jacnifmii,  where  all  the 
juftices  ou^ht  to  be  named ;  per  Windham  J.  and  fo  it  Teemed  to  Periam  and  Anderfon.  Miciv 
S9  aiid  30  Eliz.  Le.  85.  in  the  cafe  of  Zouch  v.  Bamfieltl. 

§.  3.  ff^e  therefore  intending  to  provide  a  remedy  in  the  premijfis  in 
our  parliament  at  Wejlmnjier^  have  ordained  that  fuch  exceptions^  an* 
fwers  or  inquijitions  of  the  country^  Jhall  from  henceforth  in  no  wife 
be  ladimttcd  contrary  to  fuch  recognizances  or  fines.  And  further ^mh 
willy  that  thisjiatutes  Jhall  as  well  extend  to  fines  hereto/pre  Uvied^  as 
to  them  that  Jhall  be  levied  hereafter. 


(W.  2.)   Statute  24  E.  3,  16. 

f 

Before  this  i.  34  £.  3.  16.  £na£ts  that  the  plea  ofnoTicXzxm  of  fines  Jhall  he 
2^'"'*  no  bar  hereafter. 

itrangers  J 

having  prefent  iHght  ought  to  make  cbim,  and  their  claim  availed  for  all  in  remainder,  or  rever- 
fion.  For  all  had  but  one  year  by  the  common  law  after  the  fine  levied,  and  tiiis  mifchief  was  a 
great  reafon  of  making  this  Aatutc.  Arg.  Fl.  C.  3 ^9. i— -The  ftatute  4  H.  7.  only  intended  to 
remedy  the  mifchief  which  this  (^aiute  34  £•  3.  x6.  introduced.    Jenk.  192.  pi.  97. 

.  This  ftatute  oufts  nonclaim  only  to  fines  levied,  ^nd  extendi  not  to  a  judpneut  in  a  ivrit  <>f  right  at 
this  day,  and  therefore  the  common  law  in  that  cafe  remains  to  this  day,  viz.  that  claim  mud  He 
mad^  within  a  year  and  a  day  after  judgment.  If  a  fine  be  levied  without  proclamations,  or  u-ith« 
out  fo  many  as  the  law  requires,  then  this  flatute  extends  to  fuch  a  fine.  A  fems  covert  had  no 
privilege  of  nonclaim,  as  Ibme  have  faid  ;  for  (he  had  a  liu (band,  that  might  make  claim  for  her. 
Alfo,  they  in  rrverfion  or  remainder  expeflant  upon  an^  tflate  offrabold  were  barred  by  the  ComTDMl 
la*v  and  yet  they  could  make  no  claim;  for  it  belonged  to  the  particular  tenant  and  nnt  to  them; 
becaufe  their  entry  was  nop  lawful,  which  was  one  of  the  principal  caufa  of  nuking  tbisfi^ttafe ;  but 
the(e  cafes  of  coverture  and  of  them  in  remainder  or  reverfion  arc  now  holpen,  and  their  ri^^lits 
and  titles  faved  by  ftatute  4  H.  7.  24  as  by  the  (aid  a6l  appears.    Co.  Litt.  262.  a.  b. 


(W.  3)  Statute  I  R.  3.  7. 

Per  Dyer.  I-  I  J?.  3-  7-  Enafted  th^t  fines  Jhall  be  pToclBimcd  4  timesy  4ji- 

Thisftarute  veral  terms  ^  and  at  the  afftfcs^  Wc. 

w^rdsofl  -'"^  ^^^^  ^  fi^^  fi  proclaimed  JhaU  conclude  all  perfonSy  both  privf 
H.  7.  andjirangers  (except  womto  covert,  other  then  fuch  women  as  are 

touching  parties  to  the  fincy  gerfons  under  age,  in  prifony  out  of  the  realm,  c" 
&  bod^^of"  "^^  of  found  mind)  if  they  purfue  not  their  righty  titUy  claimy  or  i» 
the  aa,  but  f^f^^i  by  way  of  adliony  or  lawful  entryy  within  5  years  after  the  pro* 
the  word      clamatlon  fo  made  and  certified  as  aforefaid. 

if  addcd^to*       jT/'^  right  of  ftrangers  which  happens  to  come  unto  them  after  ths 
4H.  7.  PI.    fij^c  is  ingroffed,  is  Javedy  fo  that  they  lawfully  purfue  their  right  ot 
C.  37a.  b.     title  within  5  years  after  it  fo  comes  to  them:  and  here  an  affiot 
againfi  the  pernor  of  the  profits  is  maintainable. 

If  the  partieSy  to  whom  fuch  right  or  tide  comesy  be  coverty  under  ag^ 
in  prifony  out  of  the  landy  or  not  of  fane  memory  ^  they  or  their  heir 
have  time  to  purfue  their  right  or  title  within  5  years  afierfuch  im- 

perfeSion- 


perfeSUns  nm&Vid;  fo  alfo^  havit  they  in  cafe  they  bad  right  of  title  at 
itt  time  eft  he  fine  levied. 


(W.  4)  4  H.  7.  Cap.  24. 

f.  4  /f.  7*  cap,  24.    Enad^s  that  afier  ingrolftng  of  every  fine^  This  is  tn 
U  he  levied  after  the  feafl  of  Ecfter^  that  fhall  be  in  the  year  of.  our  anal^otaii 
Lord  149O9  in  the  king^s  court  afore  his  ju/f  ices  of  the  common  pace  of  expl.»na- 
any  landsy  tenements  f,  or  any  other  hereditaments^  the  fame  fine  he  openly  to'"y  ft«*- 
and  fiUmnly  read  and  proclaimed  ;«  the  fame  courts  the  fame  term^  Hobcrrch. 
eend  in  3  terms  •  then  next  following  the  fame  ingroffmg^  in  the  fame  j.  Wmch. 
courts  at  four  feveral  days  m  every  term^  and  in  the  fame  titne  that  it  "3- »»  cafe 
is  fo  read  and  proclaimed,  all  pleas  to  ceafe.  ®^  ard'v 

Sanders.— It  is  faid  in  th«  preamble  of  this  a6t,  tbuifimei  ougbt  to  he  of  the  greaifftjirir.gth  to  awid 
Jfrifex  ,vtd  drh^ei^  $Efi'.  and  therefore  this  ftatiue  does  nut  extend  to  any  fines  levied  by  covin*    See 
3  Rep.  77.  b.  Foi  mer's  cafe. 

This  Aatutc-fxienJi  only  to  fines,  and  nut  to  nonclaim  on  a  judpnaU  in  a  writ  of  right.    Cob 
Ltit.  262. 

So  it  extends  not  to  land  in  wuieta  tUmefru;  for  the  lord  may  avoid  fuch  fine  by  writ  of  deceit* 
PI.  C  37^'  ^• 

And  it  does  not  extend  to  Lqncajler.    Arg.  r  KoU.  R.  305.     Holland  v.  Lee« 
"  The  Lord  Keeper's  opinion  was*  that  howfoever4  H*  7.  was,  at  the  making  thereofi  as  to  bar- 
ring, or  not  barring  an  eftate  ttil,  yet  \^'hen  32  H-  8  comes,  and  declares  upon  4  H.  7*  now  all 
fin^x  are  good  to  bar  ellates  tail.    Skin.  97.  Hill.  -^5  Ctr.  2.  in  the  E.  of  Derby's  cafe. 

Thisftatute  enures  and  operates  by  way  ofh.n  to  the  right,  which  anfwers  Sau(.  and  Clerk's 
cafe.     Jo.  2 10,  an.  x  Salk.  412.  Hill,  i  Annae,  B.  R.  in  cafe  of  Hunt  v.  Bourne^ 

»  Ifone  of  the  terms  limited  by  this  ftature  be  «<//Ww</,  (becaiife  the  ftatme  fn]^,  then  next  enfu-' 
ieg)  all  the  proclamations  before  are  void,  till  the  (IsCute  t  Mar.  7.  R?ftal,  Fines  la.  becaufe  the 
time  limited  by  the  a^,  oogltt  to  be  purfued,  and  once  attached  in  part  ought  to  he  cotuiaMeeL  PI.  C 
371.  b. 

See  words  (Term  adjormd,)  ^r26  1 1 

§•   3.  And  the  faid  proclamations  fo  had  and  madey  the  fine  to  be  a  ^  •By  thefe 

final  endy  and  conclude  as  well  privies  as  ftrangers  to  the  fame  ^  except  words  it 

tvcnun  covert^  other  than  being  parties  to  the  laid  fine^  and  every  per^  J^!}  *  j:    " 

fen  then  being  within  age  of  7.1  years  in  prifon^  or  out  of  this  reabn^  Pemberton 

or  not  of  whole  mindy  at  the  time  of  the  faid  fine  levied^  not  parties  to  Ch.  J.  Skin, 

/-*/-  Vi^M. 

in  E.  of  Darby's  cafe. 

Per  all  ilie  juiTfjcs  but  3,  the  ilTue  of  tenant  in  tail  was  barred  hy  a  fine  levied  by  his  anceflor, 
\yj  viitue  of  the  flat.  4  H.  7.  before  the  ilatute  of  32  H.  8.  Hill.  31  and  32  Car.  2.  in  Scacc* 
Kaym.  359.    Muri-ay  v.  Eyton,&  a1. 

Th^  Ants  levied  according  to  this  ftatute  are,  ab  initio,  as  ftrong  againft  entails,  as  31 H.  8.  Hob. 
332.  Mackwilliams's  cafe.  And  therefore  if  a  woman  be  tenant  in  tai/,  having  ijfue  a  fan  and 
a  ffau'hter^  and  the^  (being  the  firft  iffue  of  the  entail)  hviefafintf  living  the  mother^  and  dies^  and 
Ihe  furrives  him,  this  (hall  not  bar  the  daughter,  to  whom  the  land  entailed  defcends  immediately 
from  the  mother,  adjudged  by  3  judges  againll  i.  Hob.  332.  Mich.  19  Jac.  MarkwiUiams's  cafe. 
■       Bmt  in  cafe  oieoUateraliffuei  it  is  otherwife.— Ibid.  333.  S.  C. Jo.  32.  S.  C. 

Tenant  in  tail,  having  ilTue,  levies  a  fine,  and  dies  before  all  the  procitmat'ons  are  mjde,  and  after- 
wards (the  ilfue  being  beyond  fea)  the  proclamations  are  all  made,  and  then  the  iffae  claims ;  and 
it  was  refolwd  by  all  the  judges,  that  though  a  right  defcended  to  the  ilfue,  becaufe  the  father  died 
before  all  the  proclamations,  and  a  fine  without  proclamations,  or  proclamations  without  a  fine, 
'Will  not  bar  the  iflhe  in  tail,  and  though  there  was  no  fine  with  proclamations  levied  after  the  death 
of  tbe  father,  yet,  as  he  claims  as  heir  by  force  of  the  eftate  tail,  he  is  barred  by  the  words  of  the 
ftatute.     3  Rep.  84.  Pafch.  44  Bliz.  the  cafe  of  fines. 

Neither  this  ftjtute,  nor  the  18  ^.  i.  of  fines,  fays,  in  exprefs  words,  tbatfinet  with  proelamations 
fhtdlhar  the  iniail ;  thefe  ftatutes  only  fay,  that  fines  with  proclamations /&<://  be  bars  to  all p.v  ties 

'  yfivitiy  and  tojti  angers,  if  the  ilranger  doth  not  bring  his  a^on^  or  make  bis  claim  within  5  years 

after 
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afttr  fuch  fines  levied  with  proclamations  \  and  the  true  inifntion  of.  th^  4  H.  7.  was  to  take 
away  the  fiatute  of  nonclaim  enabled  the  34  Ed.  3.  ch.  16.  and  not  to  bar  the  eftate  tail  any  nnore 
Ch.m  18  Ed«  r.  had  done ;  as  appears  by  tlie  ftatute  of  32  H.  8.  36.  which  ordains  fines  levied  vit 
fup.  &  nonclaim  ut  fup.  to  bar  the  tail.    Jenk.  87.  pL  68. 

As  the  faving  is  grncral  to  all  pe> jom  a*.d tbr'v  inirSf  notwithftanding  nonage*  infinity,  &c,  fo  is 
the  condition  general,  to  all  heirs  whaifocver  they  are,  the  wonls  being,  fo  thai  .'hty  f'uya  tbeir  titJe^ 
claim^  (Sfc  within  5  ytan  after  proclamationt ;  for  otherwife  the  faving  ^\A\  be  for  all  heirs,  and  the 
(fo)  ftiali  be  of  all  heirs  within  age,  and  then  the  (faj  is  not  fo  lai-ge  as  the  favisg  ;  and  fo  the  heir 
within  age  is  bound  to  the  condition  of  the  firil  faving,  as  well  as  he  is  faved  in  the  lame*    PI* 

C.  n  I*  ^ 

'Heir  w  tail  and  bar  m  fa  are  nil  cm  by  this  ftatute.     3  Le.  227.  pi.  304.  Anoo.  AI»  31  EL 

Tenant  in  tail  levies  a  fine  with  proclamations,  and  the  5  yt<or\  pafi  in  his  life  time,  and  he  dies  ; 
and  per  5  judges  againil  3.  his  ilVue  Ihall  be  barred  by  this  fine.  D.  3,  pi.  3.-'  »■  cited  3  Rep. 
87.  in  trx;  cafe  of  fines.  1  S.  P.  Br.  Tail  k.  Dones,  Ice.  pi.  3.  cites  19  H-  8.  6.  that  by  the  b^ 

opinion,  the  i(fue  ihall  be  bound  by  the  ibaute  of  4  H.  7.  c.  14.  Brook  fays9  and  fo  fee  that  this 
ilatute,  and  the  new  ftitute  of  31  H.  8.  36.  are  of  one  and  the  fame  effe^,  except  th^t  the  car  ij 
an  txplmutxtM  of  the  other ^  and  by  the  dne  and  the  other,  prix/iei  fball  he  bound  fame£atfly  afttr  fr9cLi^ 
motions  which  may  be  finilhed  in  4  termsj  quod  nota,  and  the  $y^ars  it  for  firangtrs, 

•  Hfibert  §•  4-  -And  faving  to  every  perfon  or  perfonsy  and  to  their  ♦  heirs, 

Ch.  J[.  faid  other  than  the  parties  in  thefaidfine^  t  J^h  rigbtj  claim  and  inierefi 

ai*»d  ed^n  ^^  ^^^  ^^^^  '^»  ^'*  "*  the  faid  landsy  tenement Sy  or  other  hereditaments 

the  cafe  of  «'  the  time  of  Juch  fine  ingroffed\  fo  that  they  purfue  their  title^  claim 

OoDFKsy  or  inter eji  by  way  %  of  aStion^  or  lawful  entry  within  5  yean  ntxt  after 

thatThe^fine  the  fliid proclamations  had  and  made^ 

of  the  youngcflfom  may  not  bar  the  eldtjl ;  and  yet,  within  tbo  wordSy  the  ejdejl  is  bar  t«  bimi  bat  bt 
laid  that  this  word  (heir)  (halt  be  expounded  as  (bii  htirj  and  that  fo  they  ufe  to  e^tpoimd  this 
ilatute  which  binds  paities  and  privies,  and  that  in  fuch  cafe  the  eidtfi  is  mot  privy  to  the ywmftf  \ 
for  b$  claims  befote  him.  Winch.  123.  Hill.  22  Jac.  C.  B.  in  cafes  of  Uiliard  ?.  Sanders.—- '2  iloU. 
R.  500.  50 T. 

Sych  rigbtf  claim,  Md  interefi,  &ff.  It  was  refolved  that  thefe  words  extend  to  the  intercft  oFa 
Ufft  for  years,  tenant  by  Jlutute  met  chant,  fiatute  fUtple,  elegit,  guardian  by  chivalry,  txeaitors  having  Lmds 
till  itbti  and  legacies  paid,  and  every  other  fuch  interelt.  Pafch.  3  ]»•  C.  B>  5  Rep.  124.  Safiyn't 
cafe."      cites  PI.  C*  374.  a. 

CopyMd  lands  are  within  the  words  and  meaning  of  this  tR.  Pafcb.  to  Jao.  9  Rtp.  105* 
Poi!ger*s  cafe. 

A  fine  with  proclamations  and  k  years  bars  all  eorporaticns,  which  have  A^Atff  ejtatet  m  thnrmim 
riff>t,  and  i\vi\vf:*ccfffo*s,  for  ever,  Thy  equity  of  this  ftatute  though  it  fpeaks  only  of  men  aad  fliesr 
heirs)  ds  mayor  and  commonalty,  d  an  and  chapter,  &c.  but  it  is  otherwife  of  corporations  wb'cb 
have  not  abplute  efiatc,  without  others,  as  bifhop,  dean,  parfon,  &c.  but  themfttves  (hall  be  barred  by 
nonclaim  bv  5  years,  and  every  fucceifur,  ihall  have  a  new  5  years.  PL  C.  538*  Trin.  20  Eliz* 
Croft  V.  Howell.  • 

So  an  officer  having  landpntJning  to  his  t^Jice,3S  a  parker,  &c.  Iball  bt  barred  by  a  fine  levied  \/f 
his  diflieiior  and  5  years  paffed  ;  but  not  his  fueceffor,  unlefs  5  years  pafs  in  his  time.    Ibid. 

It  was  refolved,  that  this  adt  fhall  bar  a  woman  of  her  diwer  by  a  fine  levied  by  her  hnftaod 
with  proclamations,  if  flie  does  not  hiwr  her  writ  of  dower  within  5  years  after  the  denih  of  her  la^ 
band.  13  Rep.  20.  in  Canc.->— cites  Hill.  4  H.  8.  Rot.  344.  C  B.  5  £1.  D.  224  PL  C.  373.  hi 
Roll  R  306.  Aig  cites  15  El.  D.  Graves's  cafe. 

If  the  5  vcars  commence  in  the  life  of  the  anctJiaTf  the  heir,  though  within  age,  mtiCl  daam  vithi^. 
thofe  5  years,  or  he  (hali  be  barred;  adjudged.    Trin.  20  Sliz.  PI.  C.  156.  Stowell  v. Zoodk 

A.  IJpe  for  life,  remainder  in  fie  to  B,  A.  levies  a  fine,  B.  Ihall  have  5  years  for  the  tkl^ 
and  (lu  for'fi  iturr,  and  after  the  death  of  A*  he  fliall  have  other  5  years  for  the  title  to  him  ac- 
crued by  the  death,  and  determination  of  the  eUate  of  A*  D.  3*  b.  Marg.  pi.  5:  cites  3a  BL  D^ 
view's  cafe. 

Tenant fr  99  ye*irs,  if  he  Uves  fo  long,  kvie  s  fiue,  and  dies ;  and  it  was  refolved,  per  Cor.  Utai,  ki 
in  reveriion  (hall  h.ive  5  years  after  the  death  of  dit  tenant  to  avoid  the  fine,  and  per  Hale  Ch.  ]• 
there  can  he  no  difftrtnce  between  a  fine  levied  by  JMa»fy«r4/«  iiiiJ/w'j^Mri,  the  re^fon  being  tilt 
fame  in  both  cafes ;  and  faid  that  Lord  Coke's  opinion,  9  Rep.  Pooo  sr's  cafe  was  made  to  bt  a 
quefkion.  Trin.  24  Car.  2.  B.  R.  i  Lev.  55.  Whaley  v.  Tankard.— —Ray m.  219. S.  C  ace— — 
2  Vent.  24T.  S.  C.  3  Keb.  ^o.  S.  C.-*^— >2  Vent.  334*  in  cafe  of  Dipmtoh  v.  GastHviLL^  Vea* 
tris  J.  in  his  argument  cites  both  the  cafe  of  Pooosa,  and  this  cafe  of  Wvaley  v.  TAKcaaay 
and  fnys  (hat  thov  gh  he  admits  this  cafe  to  be  good  law,  yet  he  ohfervts  that  It  is  a  refolotion  car* 
ried  ieya>J  the  tvoiiis  of  the  ftatute ;  for  the  right  is  not  purftttdwithM5  yean  after  i^  firftcaaieyaod 

$[262]  *»• 
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Cays  k  is  cmly  a  conftru^ioii  by  equity ,  and  that  he  fhouM  not  have  gone  fo  far,  if  not  led  by  aa- 
ttericy. 

^  5.  jhd  alfofaving  io  all  perfins  fuch  aSiion-^  eighty  titlsy  claim 
mnd  inter ejl  in^  or  to  thefaid  lands^  tenement s^  or  other  hereditamentSy 
MS  firft  (ball  growy  rematn^  or  defcendy  or  come  to  them^  afier  the  faid 
fine  ingrojpldy  and  proclamation  made  hy  force  of  any  gin  in  the  tail^ 
«r  by  any  other  caufe  or  matter^  had  and  made  before  the  faid  fine  le* 
med  .*  jo  that  they  take  their  aSiion^  or  purfue  their  faid  right  and  title^ 
eiccarding  to  the  laWy  within  5  years  next  afier  fuch  aSfiony  rights  claim^ 
title  tfr  interefi  to  them  accrued^  defended^  fallen^  or  come. 

^  6.  And  that  thefaid  perfons  and  their  heirs  may  have  their  faid 
aSien  againji  the  pernor  of  the  profits  of  the  faid  lands j  and  tene^ 
tmentSj  and  other  hereditaments^  at  the  time  of  the  faid  a^ion  to  be 
taken. 

^.  7.  And  if  the  fame  perfons  at  the  time  of  fuch  a^ion^  right  and  But  iF 

title  accrued,  defended^  remained^  or  come  unto  therny  be  covert  de  ^J??^*'^*^ 

baron,  er  within  age,  in  prifon,  or  out  of  this  land,  or  not  of  whole  \scfgoodm^ 

mind,  tien^  it  is  ordained  by  thefaid  authority^  that  their  aSfiony  right  tm>yybecem$s 

and  titUy  to  he  referved  andfaved  to  them  and  to  their  heirs  unto  the  °f  ^^.^^» 

time  they  come  and  be  at  thetr  full  age  of%\  ycarsy  out  ofprifon^  with^  feiudUthg 

in  this  landy  uncover ty  and  of  whole  mindy  (o  that  they  or  their  heirsy  ^dygar  of. 

take  tbeir  faid  a£fionSy  or  their  lawful  entryy  according  to  their  right  ''^  ^^  P"*- 

etnd  til  ley  within  $  years  next  afier  that  they  come  and  be  at  their  \^^^^ 

full  agey  out  of  prijony  within  this  landy  uncoverty  and  of  whole  mindy  foamtifms 

and  the  fame  anions  purfucy  or  other  lawful  entry  take  according  to  the  ^'^  ^*»«  5 
law.  r    y  y  y  6  y„„ 

**'**^  expired, 

and  after  be  rtcwtrt  bis  memory,  or  is  out  of  pofon,  hejhalt  not  bt  barred  i  fbr  laches  cannot  be 
^fft^meiX  io  fiicb  cafe.  But  if  in  the  %d  year  the  ilranger  to  (be>  fine  goft  btymd  fea,  or  takes  barom 
and  fo  caottiMiet  till  the  5  yean  are  paft  they  (hall  be  bound  {  for  tbife  are  voluntary  adSf 
whicb  the  other  art  not ;  per  Browne  and  Saunderi  J.  PL  C.  366.  a.  in  cife  of  Stowell  v.  Zouch. 

*  TbcHigh  iheijjuein  tailbebtyoadfia,  yet  inafmuch  as  he  isfrivy  attd  osa  ofthef.tvings  of  the  4  H.  7* 
he  is  YkMiiiii  necwithftanding.  As  if  the  iiTue  in  uil  be  wubin  age^or  under  coveriur*, or  nan  com/nsf  or 
in  prifam ;  refoired  by  all  the  J«  3  Rep.  91.  the  ^tb  refolution  in  the  cafe  of  fines.— And  the  reporter 
inters,  that  if  infancy  coverturey  noo  fjtnie  memoriar,  or  imprifonment  of  the  heir  in  tail,  fliould 
^ive  hina  power,  in  fuch  cafe  to  avoid  the  fine,  no  man  could  be  aiTured  of  the  land  conveyed  to 
him  by  any  fine,  and  denies  what  is  faid  by  the  counfel,  PL  C.  430,  in  Smith  and  Staelkton's 
caiie*     3  Rep.  9  Kb.  Pafch.  44  £liz.  in  the  cafe  of  fines. 

But  if  the  mjfnjee  dies,  the  feme  enjeint  with  a  fon,  aud  the  SJfeifor  levies  a  fne,  and  after  the  foa  is 
boroy  now  he  is  not  excepted  by  the  letter  of  the  ad ;  for  die  aA  excepts  n(»  infant  but  fuch  who 
ac  the  time  of  tlie  fine  levied  was  within  the  age  of  2 1  years ;  and  none  is  within  the  age  of  a  i  years 
but  only  fvch  who  is  in  renim  natura*  and  the  fon  in  this  cafe  was  not  bom,  nor  in  rerora  ns* 
tura  at  ftush  time,  nor  could  he  fay,  that  he  was  within  the  age  of  2 1  year&atthe  time  of  the  fine  le- 
vied ;  for  his  age  is  accounted  from  the  time  of  his  bnth.  And  he  was  not  bom  at  this  time,  and 
fo  he  If  aeititftbfktttry  but  yet  is  nmtbin  the  intaa,  and  ihall  be  aided  by  the  exception.  PL  C,  366. 
a.  366.  b.  Stowell  v.  Lord  Zouch. 

v/.  eenamtferUfe,  remainder }«  tail  to  B^-^B.  being  beyond  fea,  and  leaving  a  fon  within  age  in 
England,  A.  levies  a  fine }  B.  never  returned,  but  died,  imm^iately  after  the  fine,  abroad ;  and 
it  -wsti  agreed  by  the  whole  court,  that  the  fon  was  not  barred  ;  for  tliough  the  condition  of  the 
fatvios  is  that  the  paity  porfue  his  right  wtthin  5  years  alter  his  return,  and  this  condition  was  never 
performed,  becWe  be  never  returned,  yet  there  was  no  default  in  him  to  exclude  him  from  the 
^▼Ingj  and  then  the  fen  is  aided  by  the  other  laving  which  relates  to  infants.  Trin.  5a  Eliz. 
Sav.  s  a8.  Sic  Robert  Cotton's  cafe.— — Le.  s  1 1. 9.  C._  And.  a64.  ^  F  2  6  '7 1 

§«^  8.  And  alfo^  it  Is  ordained  by  the  authority  aforefaidy  that  all  fuch  *  So  that  a 
ferfms  at  ke  covert  de  baron,  not  tarty  to  theftnoy  and  every  perfon  p^^J^^^^ 
^mg  within  age  of^l  y tarty  in  prilon,  mr  out  of  this  had,  or  not  of  tions  b?nds 
wlMrie  fldiiid  tff  tbt  time  of  tbtfaid  Snes  levied  end  ingroffidy  and  by  fuch  only  as 

this 
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*»*T  '*V®*°  this /aid  aSf  afore  excepted^  *  having  any  right  or  titkj  or  caufe  ^fac^ 
i^^Mt'}ucb  ^^^^^  '^  ^^y  rf  the  faid  landsy  and  other  hereditaments^  that  thej9r 
as  have  ftni,  their  hetrs,  inheritable  to  the  fam^y  take  their  faid  aSiions^  or  lawful 
fommon,  (p.  entry  ^  according  10  their  right  and  title  within  5  years  next  after  thy 
thcKkcow'^  Ctfwi^  and  be  of  age  of  1\  years^  out  offrifon^  uncovert  within  this  lani, 
of  the  loHtly  '  oftd  of  whole  mindy  and  the  fame  aSfions  fue^  or  timr  lawful  entrf 
10  that  ihcy  fake  and  purfue  according  to  the  law* 

concluded  of  their  rent,  commony  eilovers,  vf^jy  or  the  like,  thoogb  they,  claim  not  within  the  5 
years.  For  the  ftatute  fpeaks  only  of  binding  the  lands,  and  fays  nothing  oi \iic  p'^fit cf^tadar 
out  of  the  land.     Br.  Fines,  pi.  123. 

5*0  of  an  authorUy  to  fell  Lmdy  he  who  has  fuch  anchority,  may  fell  after  the  5  years  after  proda^ 
inations  ;  for  he  has  no  intcreil  in  the  land,  but  has  power  only  to  fell  ic.    Br.  Fines,  pi.  u}. 

If  tenant  in        §.  g.  Jnd  if  they  d»  not  take  their  aSfions  and  entries  as  is  afm' 

finV^thc*  y^'^>  ^^''^  ^^^  ^^^  ^^^y  ^f  '*^'"»  ^"^  '^^'^  *^'''^'  ^"^  '*^  *^'"  '^ 
ijjke^m  tall  is  every  of  them  be  concluded  by  the  faid  fines  for  every  in  like  form  as  the) 

privy,  and     le  that  be  privies  or  parties  to  the  faid  fines* 
therefore  r  r  J       J 

barred  of  averring  quod  partes  finis  nihil  habuerunt,  adjudged,  per  tot«  Cor.  L«.  85.  Mich.  29  and 

30  Eliz.  C  B.  Zodch  v.  Bamfield. cited  3  Rep.  8S.  in  the  cafe  of  fines.         Mo.  250.  S.  C— 

lifue  in  tail  is  privy  ;  becaufe  if  the  floe  be  erroneous,  he  may  h^ve  writof  error,  which  be  ooaM 
not  have,  if  he  was  nor  privy.    And.  171.  S.  C.  Arg.  cites  19  H.  S.  6. 

This  ftatntc  §•  10.  Saving  to  every  perfon  or  perfonsy  not  party  nor  privj  U 
Jayijtbat  the  faid  finc^  their  exception  to  void  the  fame  fine^  by  that  that  iboft 
'^^^'itffifu  ^^^'^^  ^^^'^  parties  to  the  fine  j  nor  any  ofthem^  nor  no  perfon  or  fer- 
livifd  fy  any  fons  to  their  ufcy  nor  to  the  ufe  of  any  of  them  had  nothing  in  the 
pcrfony  and    Utnds  and  tenements  comprifed  in  the  faid  fincy  at  the  time  ofthepni 

p,xjftd  th«  CO-  J  , 

nufirs  and  their  heirs  are  barred  i  yet  \T  the  fnt her  d^fftift  l^sj»*i,2,u^  levy  a  fine,  and  proclamation  pl6i 
and  the  fatlier  dies  within  the  5  years,  tile  fon  is  not  barred  ;  for  be  is  mat  hdr  to  his  ^ber,  at  n 
this  land  I  foi*  hceres  dicitw  ab  hteredit.He,    Co.  R.  on  Fines  i6. 

§.  1 1.  Jrjd  it  is  ordained  by  the  faid  authority^  that  every  fineytbtl 
hereafter  fhall  be  levied^  in  any  of  the  king* s  court Sy  of  any  mansrsy 
landsy  tenements^  and  other  pojfejfionsy  after  the  manner^  ufty  andftmit 
that  fines  have  been  levied  afore  the  making  of  this  a£f  be  ofUktfmh 
effeU  and  authority^  as  fineSyfo  levied^  be  or  were  afore  the  making 
of  this  aSi.  This  aSfy  or  any  other  aH  in  this  faid  parlianunt  maiix 
or  to  be  made  notwi t branding , 
[  264  ]  §•  12-  ^nd  every  perfon  fhall  be  at  liberty  to  levy  any  fine  htreafUry 
at  his  pleafurey  whether  he  will  after  the  form  contained  and  ordainid 
in  and  by  this  a£ty  or  after  the  manner  and  form  af<nr€timi  ufed. 


(W.  5)     32  H.  8.  cap,  36. 


cciveany      the  fine  levied  intailid  to  tbeperfons  levying  the  finey  or  to  any  ancifr 
virtSlbli^I  *^^  of  the  fame  perfony  fbaU  bey  after  the  fine  leviedyingroffedy  andprt- 

but  it  is  only  clamotions  madey  a  bar  agaipi  the  perfins  and  tbcir  beirs  deimH 

the 


the  faii  lands  hf  farci  effuch  intaiLf  and  again/i  all  other  petjcns  claim^  ^  conftru&ioH 
ing  thefanu  to  their  uje^  or  to  the  ufe  of  any  heir  of  the  bodies  of  them.  ^J  where- 
as rhis  ftacute  conftrues  4  H.  7.  to  extend  to  fines  levied  by  tenant  in  tail,  the  eftate  tail  (hall  bo 
adjuL^ged  in  law,  tu  be  hound  by  4  H.  7.  and  not  by  the  ilacute*  which  is  rather  a  judgment  upon 
4  H.  7.  i\\Mx  any  new  il.itute.  Per  Periam  J.  Le.  ^6.  Midi.  29  and  30  EUz*  C.  B.ia  the  cafe  oC 
Zouch  V.  iZamiifield. 

•  W-  tli'V'.frii  Uftdi  to  J.  tvhin  heJh'Md  come  to  the  age  of  Z5  yiors  ;  J,  after  21  and  btfort  15  yeart^ 
ievifs  a  fire  with  procUimarion,  and  then  attains  to  the  age  of  £<;  years,  and  had  ilTue  M.  and  died  ; 
ajid  th<r  queftioa  was,  whether  the  rfiatc  tail  infutur^y  and  contingency,  at  the  time  of  the  finele* 
xned,  was  barred  or  not;  and  it  was  refolved  that  it  was,  and  yet  the  coaufor  had  but  a  mere  poffi^ 
^lit^,  to  have  the  eftate  tail,  at  the  time  of  t!ie  fine  levied,  and  though  he  was  not  feifed  by  forco 
of  the  tail,  at  that  time,  yet  .by  force  of  the  words  (before  tLfitu  levhH  in  any  wifi  entai/edj  eftate  tail 
in  futuro  is  compreliendcd  ;  but  no  judgment  was  entered.  Per  Warburton  J.  10  Rep.  50.  ia . 
Lam  pet's  case,  cites  Hill,  29  El.  Rot.  9it^.  Grants  cnfe.  Raym.  150.  S.  C.  cited.  ■ 

PtJJrirk.r.  in  the  cotufor  is  not  requifite  to  the  fine's  being  a  bar  of  an  eilate  tail.  See  Fines  (D,  2  J 
■  ^  By  t  tie  words  of  the  ftcitute,  a  fine  doth  bar  the  entail  in  many  cafes  wA^r?  tl»  conujor  can- 
not give  the  lund.  becaufe  he  has  it  not.  Per  Kobait  Ch.  J.  Hob.  258.  Mich.  16  Jac.  in  the  cafe  of 
Dunconibc  v,  Wingficld. 

Te;iaiit  in  tail  Sfconiivues  and  dijpifti  tbt  dif.vntiaueef  and  levies  a  Jin*  with  proclamation  to  A.  fur 
conufance  de  droit  come  ceo,  &c.  and  takes  hack  an  e/late  in  f^-e  by  reader^  in  the  fame  tine.  The 
jLfiBHtinaee  f^fore  all  the  prodamatiuis  ate  made^  claims,  and  after  the  fioclatn-itions  pafs,  and  witbin  a 
year  aft'r  ht  iLims  ;  and  after,  tennnt  in  rM  dicij.ifed  ;  and  by  all  the  juftices  of  C  B.  the  heir  is  not 
re»n::e,!to  the  faidLmd?; :  and  this  was  by  virtue  of  this  flntute,  which  bars  tenant  in  tail  and  his 
heirs  by  the  fa  d  fine.     Kclw.  210.  b.  pi.  17  Trin.  4  Elir.  Anon. 

A.  before  this  ft.itute  gave  lands  in  idiiif  remninder  to  the  kw*  in  fee;  tenmt  m tail Yi^Ol  ilTue  3 
daughters;  -jt?  of  t^n  d-wvU-rs,  in  ^  Ellis,\  timey  hvies  a  fine  of  her  part  v/\th  fiiorlamations,  Siud 
tb<^  ate  h.jd  during  ber  fife,  7ini}fh<itipi  ivlihnut  iffue;  and  it  was  adjudged^  that  this  fine,  by  forco 
of  this  ilatute  bAtr.M  the  daughters  and  their  heirs,  and  yet  it  did  not  make  any  difcontinuance. 
Mich.  15  and  16  Eliz.  Bcndl.  22  3.  pi.  254.  ■  Tenant  in  tail,  remainder  to  the  king,  levied  a  fine, 

bad  ilTue,  and  died  ;  and  it  was  .nljudgcd,  that  ths  ifTue  was  barred,  a'ld  yet  the  remainder,  wliicli 
w»  in  the  king  was  not  difcontiniied ;  for  by  that  fine,  an  eftate  in  fee  fimple,  determinable  up- 
01  the  eftate  tail,  pailcd  unto  the  conufce.  Mich.  16  Eliz.  C.  B.  3  Lc  57.  Jackfon  v.  Darcy.— 
Thcftatute  34  H.  i.  20,  has  a  provifo  generally,  that  no  aft  d6ne  by  tenant  in  tail  fhall  prejudice 
the  ifTue  ;  but  this  fhall  hz  intended  where  the  king  is  donor,  and  not  otherwife,  as  appears  by 
Che  preamble  of  that  (tatute  ;  and  therefore  the  general  words  in  tliat  adt  cannot  reflrain  the  ge- 
n  ral  \^w,  made  by  32  H.  8.  and  thii  ftatute  fa/s  nothing  of  /rt/^r/Tonj,  but  only  oirenutindtrs.  Mo. 
1 1 5.  S.  C— —  And.  46.  pi.  1  iS.  S.  P.  and  feems  to  be  S.  C. 

It  was  refoWed  by  all  t  fie  judges  of  C.  B.  that  this  ftatute  extends  to  fines  levied  by  conelufim,  and 
ihall  hind  the  eflate  tail,  tlxu^b  pattts  finis  nilAl  hitbuerunt.  3  Rep.  90.  in  the  cafe  of  fines^  cites 
Pafch.  x%  El.  Rot.  1 3.  Zouch  v.  Bampficld. Le.  84.  S.  C. 

Tenant  in  tnll  to  him  and  his  heirs  male,  the  revnjion  being  in  the  kin^^  fuffers  a  common  rcco- 
rery,  ur  levies  a  fine,  and  by  the  opinion  of  the  judges,  tlie  heir  is  barred,  though  it  be  no  difcon- 
tinuance of  the  uil,  noragrinft  the  king,  of  the  revci-fion ;  and  En;jlefield  faid,  that  he  had  known 
this  cafe«  and  the  cafe  w.ts  held  by  good  advice  to  be  a  bar ;  but  Shelley  doubted.  D.  32.  a.  pi. 
I.— ^ilt  was  refidved  that  if  tenant  in  tnil,  ofthegft  of  the  kin^,  levies  a  fine,  and  fufFt^'s  a  recovery 
of  the  eitate  tail,  it  is  no  bar;  for  ^4  //.  8-  faves  it  ;  but  otherwife  if  the  ki»j^  for  money  grants  in 
lhI,  per  Coventry,  Hide  and  Richardfon*  Ibid,  in  Marg.  cites  Hill.  5  Car.  in  Cane.  £.  of  Notting> 
ham  V.  Ld.  Munfon. 

Pafch.  2S  H.  8.  Fine  .levied  by  tenant  in  tail,-  the  nverfin  in  the  crown,  bound  the  ifTue  by  4  M 
7.  and  32  H.  S.  provides,  that  the  fame  Itature  fhall  not  extend  to  fines  levied  by  tenant  in  tail, 
the  reverfion  in  the  crown  ;  but  that  the  fame  fliall  be  of  like  force,  as  they  fhould  have  been, 
if  that  aft  had  not  been  made,  which  amended  not  their  cafe.  Whereupon  in  Sx  a p ford's 
CAiB,  the  judges  devifed  to  help  that  Aip,  by  a  very  oblique  and  indireA  ftrain,  upon  the  (tatute 
of  34  H.  8.  20.  whereby  it  was  provided  that  no  common  recovery  in  that  cafe  fhould  bind  the 
IfToe  but  that  he  might  enter  after  the  death  of  tenant  in  tail,  the  faid  recovery,  or  any  thing  done 
orfuffered  by  or  againil  fnch  tenant  in  tail,  to  the  contrary  notwithflandtng.  8  Rep.  78.  Staf« 
ford's  cafe  {  and  Notley*s  cafe.  ■  Per  Hobart,  Hob.  332,  333%  Mich.  19  Jac.  in  Mackwilliams's 
cafe.  ■■  X  ^*^*  '05. 

A  point  intended  for  a  fpecial  verdi5l  was,  whether  a  non-claim  for  five  years  afber  the  fine, 
fhould  \  bar  the  i/jfite  thato^tted  to  claim,  foas  to  bind  him  for  his  life,  though  it  would  be  no  bar  to 
his  iflfue.^  But  tiie  jury  fouod  a  claim  by  him,  and  fo  the  point  came  not  in  queflion.  See  Sid. 
x66.  Loy^  V.  Pollard.— ^— and  x  Keb.  610.  S.  C  ■  and  cites  Cro.  E.  595.  where  it  is  the 
opinion  of  fome  of  the  judges,  that  fuch  fine  fo  levied  by  dilfeifor,  &c.  Ihall  bar  the  tail,  and  that 
jt  is  cafus  omifTns  out  of  the  flatute,  and  accordipg  to  it  this  cafe  is  cited  i  Inft.  373*  ^*  but 
feems  that  it  is  not  law ;  and  fo  held  Levins  in  the  cife  of  the  E.  op  Dirbyj  ia  the  Exchequer 
Cbamber*    Sid.  166.  Micb.  15  Car.  a.  B.  R«  in  cafe  of  Loyd  Vi  Pollard.  4*r2 6  C 1 

J        *  A.  a 
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A.  a  woman  tenant  for  life,  ranaimler  tb  B*  inT  tail-  A  fntrrM,  and  thai  Ihe  and  har  hnf • 
band  levied  a  fine  *o  B  the  remainderman,  and  took  H«ck»  by  r«M&r,  a  rtm-^Aatp ;  A.  and  B.  die, 
and  the  iifne  in  tail  enters ;  and  by  the  opinion  of  the  judges,  the  srant  and  rtnder  by  the  fiid  fine 
IS  out  »f  this  ftatute,  and  ihail  nor  bind  th^  iflue  in  tail.    But  the  parties  agreed.    Kelw.  ziou 

Parker  v.  Pajmet. —The  Lord  Keeper's  opinion  wai,  that  howfoever  4  H.  7.  wis,  at  the 

xnakinflr  thereof,  as  to  barring  or  not  barring  an  eftate  tail ;  yet  when  32  H.  8.  comes,  and  de- 
clares upon  4  H.  7.  now  all  fines  are  good  from  4  H.  7.  tt»  bar  tftatestaiL  Skin.  91.  HilL  35 
Car.  2.  B.  R.  in  the  Earl  of  Derby's  cafe 

§.  2.  Provtdid  that  this  ait  flioll  net  bar  avn  perjins  by  reafan  ofaof 
fine  levied  by  any  woman  after  the  death  of  her  hujland  cotitxiry  to 
the  ftatute  ix  H.  7.  cap.  20.  of  lands  rf  the  inheritance  or  purcbafi 

Lrfthe  hujbandj  or  bis  anceftors^  ajfigned  to  any  fitch  ivoman  in  dmefp 
for  term  of  life  or  in  tail, 
3.  Provided  alfo^  that  this  a£l  do  not  extend  to  any  fine  kfiot 
dsy  the  owners  whereof,  by  any  exfrefs  words  in  any  act  of  pM- 
liament  madefince  the  4  H.  7.  are  rcftiained  from  making  any  alio* 
nations. 
Intwocafes  §•  4-  Provided^  that  this  aHflyall  not  extend toany fine  to  be  kvid 
this  ftatnte  by  any  perfon  of  any  landsy  before  the  levying  ^  the  fame  fine^  given  U 
weaken^the  p^rjomfo  levying  tbefame^  or  to  their  ancejtors^  in  the  tail,  by  letters 
ftatute  of  4  patent,  or  bj  ads  of  parliament,  the  reveriion  whereof,  at  the  that 
H.  7.  in  the  of  the  fines  levied^  being  in  our  fovereign  lord,  his  heirs  or  fuccef* 

cafe  of  fine    {^^^ 

by  tatanim 

tail  by  a^  ofp^j^fiumeni,  and  tenant  in  rail  with  reverfi^n  in  the  crntm.    Per  Hobert  Cb.  J.  Hob.  jji* 

Mirb.  iq.  Jac  in  Mack  Williams's  cafe. —Sea  the  notes  agaioft  fed.  i.— See  (D.  a.  2)  pt 

5. —Recovery. 

See  more  matter^  as  to  the  ftalutes  relating  to  fines,  under  the  pro|)er  divifions  of  this  bead  of 
fines. 


(X)  What  may  be  given  by  a  Fine. 

X«    A   Man  cannot  give  a  right  by  a  fine,  unlets  to  him,  who  ba^ 
-^^  the  pofleffion.    Arg.  Godb.  304.  cites  27  H.  8.  26.  per 
Mootague, 

(X.  2)  Privity.    Barr.    In  What  Cafes  a  Fine  fhall 
be  no  Bar  for  Want  of  Privity^ 

1.  If  my  uncle  diffeife  my  father^  and  levies  a  fine  witU  proclaAa- 
tions,  and  my  father  diesj  and  then  my  unele  dies  within  the  $yean\ 
I  am  not  barr^  to  claim,  though  I  am  heir  to  him  that  levied  the 
fine ;  for  my  title  is  not  as  heir  to  him,  but  as  bcir  to  my  ftdwr* 
Arg.  Lat.  66.  cites  19  H.  8.  D.  3. 

2.  Land  is  given  to  the  eldeftfim  of  J.  S.  in  ietilj  rememder  to  J* 
S.  infeoj  or  in  tail.  If  the  ebdefifon  Uvios  mfinOj  emd  dies  mthont 
iffiuy  and  ^^  father  diesi  this  is  no  bar  to  the  tAka»  Aig*  lA 
66.  cites  2  Elis.  DaL 
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(X.  3)  Pafs.     Whit  pafes  fy  a  Fine. 

r.  If  a  man  levies  a  fine  fur  coniifance  de  droit  conu  ceoy  &c«  and 
does  not  limit  to  the  conufecy  and  to  his  heirs ;  yet  the  conufee  has  fee 
Bmple,    Co.  R.  on  Fines,  4. 

2.  Buty  if  he  levy  fuch  fine  with  exprefs  limitation  to  the  conufee,  f  266  1 
and  kis  heirs  ^f  his  body\  this  limitation  is  a  qualification  of  the  ge- 
neral intendment.     Co.  R.  on  Fines,  4. 

3.  hfine  ofitfelfis  fufficient  to  pafs  annate  without  the  affiftance 
of  any  other  conveyance;  and  fo  it  appears  by  the  pleading  of  a 
fine,  which  is  quidam\  finis  fe  lewivit^  2sAfince  the  ftatute  ofufes  it 
vejis  immidUttely ;  if  no  confideration,  then  to  the  ufe  of  the  conu** 
for ;  but  if  a  confideration,  then  to  the  ufe  of  the  conufee,  per 
Pemberton  Ch.  J.  Skin.'  184.  Trin.  36  Car.  2.  C.  B.  in  cafe  of 
Herring  v.  Brown. 


•  (X.  4)  Pafs,    Haw  much  paflfes  by  the  Fine. 

1.  If  a  fine*be  levied  of  the  manor  of  D.  in  D.  and  the  manor  So  where  k 
extends  into  other  vills ;  nothing  pafles  but  that  which  is  in  D.  only.  ^T^'*^dr 
The  fame  law  feems  of  a  leafe,  and  fuch  like ;  contra  if  it  had  been  ^ji^  i\MfLtim 
ff  the  manor  of  D*  there  all  pafles.  And  \i  feoffment  be  made  of  is  levied  of 
all  his  tenements  in  D.  and  there  is  a  manor  which  extends  into  D.  ^^'V"*"?© 
and  S,  nothing  pafles  in  S.  and  fo  fee  that  a  manor  may  pais  by  the  ^^  ^^  * 
word  tenementuoi.    Bf.  Fines,  pi.  66.  cites  9  £•  4.  6.  pafles  than 

what  lies  in 
A.  and  B.  Br.  Fines,  pi.  89.  cites  5  E.  4.  xo> 

2.  The  tenant  levies  a  fine  to  the  lord  of  his  chief  rent^  hejball 
render  two  rents.     Br.  Fines,  pi.  97.  cites  18  £.  4.  22. 

3.  A.  and  his  wife  were  feifed  of  certain  lands  in  S.  in  the  county 
•f  W.  called  Kirkian,  in  tail  general,  of  the  gift  of  the  father  of  the 
bid  wife  in  1 1  H«  8.  Afterwards  in  15  H.  8.  R.  S.  the  fin  and  heir 
if  J,  S.  the  domr^  lavied  a  fine  fur  conu(ance  de  droit  come  ceo, 
occ«  with  preielamatiens  to  A*  of  the  manor  of  Devonian^  and  100  acres 
ofland^  300  ofmeadttVy  300  ofpafture^  and  I  OCX)  acres  of  furze  and 
aeathinD.S.andT.ahdfeveralethertownsnsLmcdinihcfint',  zndjf.  ^ 
rendered  the  fame  back  te  R.  S»  in  tail  with  diverfe  remainders  over.  | 
After  which  the  poflfeflion  continued  with  A«  and  his  heirs  accord- 
ing to  the  fiift  entail ;  and  the  manor  of  Dowman,  and  the  remain- 
der of  the  lands  in  thofe  towns,  which  were  [limited]  to  A.  and 

his  heirs  by  the  render,  [continued  in  the  pofieifion  of  A.]  until 
shout  9  years  paft,  when,  by  niii  prius  in  the  country,  upon  the 
opinion  of  Manwood  late  Ch.  fi.  the  land  called  Kirkian  was  re^ 
^^fferedagai^fl  the  heir  of  the  faid  A.  by  virtue  of  the  fidd  fine  and 
lender,  becaufe  all  the  land  which  the  faid  R.  S.  and  the  faid  A. 
«Hb  had  in  all  diefe  towns  named  in  the  fine,  were  net  fufficient  ta 
pffy  the  tMvfts  rf  acres  cmfrifed  in  the  faid  fine  i  4IM  what  the 

law 
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law  was  in  this  cafe,  was  referred  to  the  Chief  Jufiices  the  Mafter 
of  the  Rolls,  Egerton,  and  the  now  Ch.  B.  out  of  the  Chancerjr, 
•Aforr  acres  who  all  agreed  upon  all  this  matter  appearing,  that  *  nothing  JhaiLbe 
^'^afslT  f^^^  ^^  ^  rendered^  but  that  which  indeed  was  given  by  the  fine^  and 
Tfine  than  Kirkian  does  not  pafs  to  the  faid  A.  by  the  fine ;  for  as  to  that, 
tbefm  men.  the  iinc  is  but  as  a  releafe  of  R.  S.  to  him,  and  therefore  fliall  not 
^hTinl^Jt  ^  ^^^  ^°  ^  rendered  to  the  faid  R-  S.  by  die  fine,  where  no  mat- 
that  le;«ds  ^cr  appeareth,  whereby  it  may  be  known,  that  it  was  the  iff^nt  cfthe 
the  ufes  of  fartiesy  that  this  (hall  be  rendered  ;  and  it  was  decreed  in  Chan* 
it  mefttions      cery  accordingly.     Poph.  104,  Kellie's  cafe. 

are  in  the  fine  ;  for  the  fine  is  the  fouuilatioo  of  the  eftaCe*  and  the  eftate  ought  to  rife  o\2tof  it. 
Jenk.254*  pU4S. 

4.  jfnd  ihereforey  if  a  man  be  to  pafs  his  memr  ofD.  to  another 

by  fine  executory^  and  he  levy  the  fine  to  him,  by  the  name  of  the  marur 

if  D,  and  e^fo  j/.any  acres  of  land  in  D,  apd  S,  (being  the  t$wns 

in  which  the  manor  lies)  a^ter  which  the  cmuftr  purchafeth  oiher 

lands  in  thefc  towns  j  the  fine,  before  the  ftatute  of  ufes,  fliould  not 

be  executed  of  thefe  lands  purchafed  after  the  conufance ;  and  the 

["2671  fine  fliould  work  to  thofe,  which  he  had  power  and  intent  to  pais, 

♦  and  no  further.     Per  Popham  Ch.  J.  205.  in  Kellie's  cafe. 

D.  251.  b;         j^  Jf^^  therefore,  fuppofe  /  have  lOO  acres  of  land  in  a  cloje  in 

o2.-'faysit     ^*  and  J.  S.  hath  another  100  acres  in  the  fame  clofe  and  town^  end 

was  cited      J.  S.  hath  100  acres  of  land  in  the  fame  town^  not  in  this  £bfe  \  and 

*>>'  ^^^^^'    my  intent  is  to  levy  a  fine  to  J,  S,  of  the  whole  clofe^  by  the  name  rf 

lo^Eiiz.c.    ^^O  <7^r"  of  land,  with  a  render^  as  before,  and  I  levy  it  accord- 

B.  to  have    ingly  ;  fliall  the  render  enure  to  the  land  which  J.  S.  had  in  the  fame 

beenadjud-  town ?    It  is  clear,  that  it  fliall  not,  although  it  be  without  deedj 

llfxithat  ^*^y  *^^  ^^'^  ^^^  '^'^^  ^^^^  ^^  taken  to  ^#ork  rather  to  the  land 
Che  lands  of  Called  Kirkian,  than  to  any  other  lands,  which  any  other  had  in  die 
J.  S.  ihouid  fame  towns,  when  it  appeareth  plainly,  that  it  never  was  the  intent 
that'crtw  ^/^^^  parties^  that  the  fines  fliould  extend  t6  thofe  hnds  called  Kir- 
intheargu.  kian ;  (and  it  was  decreed  in  Chancery  accordingly.)  per  Popham 

incntofVhe  Ch.  J.  Poph,  105.  in  Kcilie's  cafe. 
c*feofDuN  J  r  J 

V.  BuRCRSLL.  Mich.  16.  Jac.  i.  cites  tliis  cnfc  jKo  to  he  aJiudgcd  ;  hut  that,  upon  a  like  cafe  ver- 
batim between  Kellie  an«.i  Dov.  nm  ^^:,  Uill.3!5.  £iiz.  lefcrrcd  out  uf  chancery  to  the  two  Chief 
Jaftices  and  Chief  Baron  and  the  NT.ilcr  oFtlie  I'olls ;  :ind  by  them  refolved,  that  the  land  uhkh 
the  conuiee  himfelf  hr.d  in  this  vill,  iK  tU  not  pnfs  to  fupply  the  fmall  numher^of  acres,  of  wb:ih 
the  conufance  was  made  ;  for  this  render  is  a  rclcafc  to  the  conufur,  aedno  inceat  appean  topJ^ 
the  land  of  the  coBufee  himielf. 


(X.  5)  Pafles.  How  much.  Where  the  Things 
lie  m  fever al  Counties  j,  and  where  there  muft  be 
one  only  or  feveral  Fines  and  Recoveries, 

I,  A  Fine  may  be  levied  oi  fhares  in  the  New  River  watet^  anJ 
*^  wherever  a  fine  and  recovery  are  necefiary  for  cutting  0^ 
the  entail  and  remaindcj^of  fuch  (hares,  one  fine  or  recovery  only  i$. 
not  fiifficient,  in  regard  the  New  River  wzt&i  runs  through  3  cnmtith 
viz.  Hartford^  Middlgfex,  and  Lcpidon,  thin  muftbi  3  fevcial  fio^ 


andrecoreries  paffcd  as  to  any  of  thefc  ffiares  (yiz.)  afm  andre^ 
coverj  in  each  county.  This  is  a  note  in  %  Wms's  Rep.  j[28..  in  tl^e 
cafe  of  Drybutter  v.  Bartbokinew^ 

(Y)  Barred,  what.     Copyhold. 

« 

1.  J  F  I  oufl  a  copyholder^  it  is  a  diffeifin  to  the  lord»  and  if  I  levjr  S,  ^-  Of 
*  a  fine  <Jf  fiich  lands,  and  5  years  pafs,  not  only  the  lord .  is  ^^^^^^ 
bound,  as  to  his  freehold  and  inheritance,  but  alfo  the  copyholder  in  fee/and 
for  his  pefleflion.    Arg.  per  Popham,  Att.  Gbn.  Le.  99.  Mich,  the  lord,  i^ 
30  EKz.  in  Scacc,  in  cafe  of  Suliard  v.  t verard.  ;;  \  ^^ 

have  5  ^ean  after  the  dench  of  the  copyholder  foriife.  per  Coke,  in  a  note,  9  Rep.  xo5>  b.  Pafdv 
to  Jacin  ?«4grr's  cafe»"  i — The  right  ef  Che  copyhdd  does  not  pafs  by  Che  flncy  but  U  ^ 
baiTcd'bj  the  fine.    Cart.  14.  Paijch,  17  Qar.  %,  Q»  B.  ia  the  cafe  of  Taylor  v.  2»haw. 

%  &,  If  a  copyholder  m^kes  ^feoffment  infee^  and  Xhtfeoffie  levief 
jajme  mvi  proclamation^  and  5  years  pafs,  the  lord  is  barred.  But 
if  2  copyholder  levies  afine^  and  5  years  pafs,  the  lord  is  not  barred; 
for  the  Anfc  levied  (the  copyholder  having  no  ficaAktenement)  is  ut- 
terly void      Coke's  Cop.  {.55. 

3«  CopyMd  was  granted  tQ  A,  j5,  and  C.  to  hold  fuccejjiuely  for  1  ^tvmA^ 
fteir  fives  i  the  lord  grants  the  freehold  fo  ^.--^-p-A-  leyies  4  fine,  '34«  *«»<*# 
-and  5  y5ars  pafs>  it  fecms  no  bar  to  the  remainders.     See  Bnpwnl.  ^  ^^'  ^'  ^' 
181.  T rin^  9  Jac.  Bickoall  v.  Tucker. 

4.  But^  if  a  copyholder  for  years  be  put  out  of  pQiTeiiJon,  and  a  fine 

levied,  and  no  entry  by  Kinij  he  is  barred  by  the  ftatute  (but  in  the  .  - 

cafe  abave,  (he  remaindermen  were  not  out  of  pofleffion).  Brownl.  f  %^o  1 
l%u  Trin.  9  Jac.     Bicknall  v.  Tucker. 

5.  A  copyhold  eftate  is  not  barxed  by  fine  .and  5  years  Qondaim.  s.  c^  cite4 

Nov.  %%  Mich.  15  Jac;^  Ui  cafe  of  Archbojd  v.  Cook.  ^^'  *'• 

*^  inn.  ax 

Car.  a.  in  the  cafe  of  Freeman  v.  BAaNEs,  where  Twifden  fitidy  that  he  wholly  rejected  that 

authority ;  for  it  was  but  an  abridgment'  of  cafes  hy  Serjeant  Size^  wUo>  whe^  he  lyas  a  Py^^y-, 

borrowed  Moy's  Reports,  aqd  abridged  them  for  his  own  ufe. 

I 

(Y.  2)  Barred,  what.  Entry^ 

1.  Forfeiture  for  difcoMi^uance  h  IX  H.  J.  20..    Aftorwards,  gad  Becayfethf 
Stefore  entry,  the  remainderman  m  tail  levies  a  fin^     He  cannot  JS^^I^ 
Aow  take  benefit  of  the  forfeiture}  norcstfi  die  conufee;  for  it  was  Inainder 
%pu  iy  efhppd  only,  and  no  intereft  paJOTed.  PkTcb*  5  Jac  3.  ^  ^  ^ochln^ 
Koy.  123.     Ward  y.  Matthew  alias  Walthcw.  oflh^filTe^ 

aortbe  conufee;  yet  the  hair  bias  given  his  right  to  theentaS^and  CQnQ\vM^^^^t\U  th^i  jie  can* 
not  enter ;  and  the  conufee  cannot  enter,  becapfe  he  has  nothing,  but  by  eftf^Pf  U  and  00  rever. 
fton.-  But  in  Sir  G.  Bkowk's  Cask,  where  the  heir  in  tail  had  a  rever^(^  in  fee  evpe^Unt. 
and  by  his^^e  gave  that  reveiiion  to  the  conufee,  he  bad  ;lhe  revcrfion  of  y^  conufor's  eft/te,  an^ 

jwghc  well  emer  io  regard  of  tUf  ^ej[ttdic«.  Civ.  J.  17  j.    WVcd  v.  WaU»w —  Yelv.  ^9^.. 

*•  C.  Jt  P. 

Vol.  XIEU  V  pFeoffmcAj 


2^8  SFjmr 

»  t*  Feoffment  to  jf.  and  his  heirs  juoufyui  fiicfa  fitmsbe  paid,  and 
on  failure,  the  feoffees  to  enter,  &c.  There  is  z f allure -^  feoffor  le- 
vies a  fine,  and  5  years  pafs;  feoffees  enter  not^  the  fine  barrs* 
Cart.  82.  Trin.  18  Car.  2.  C.  B.  Thomafm  v.  Mackworth. 
•  Before  the  fine  levied,  A.  makes  a  leafe  and  releafe,  then  A. 

levies  a  fine,  2^  5  years  pafs ;  per  Bridgman  Ch.  J.  by  the  leafe 
I  and  releafe  the  eftate  is  now' turned  to  a  right.     For  after  failure, 

<  A.  is  but  tenant  at  fufFerance,  and  his  making  a  leafe  is  a  diffeifinf 
and  {o  the  eftate  turned  to  a  right ;  and  alio  by  the  releafe  which 
was  a  medline  with  the  land ;  and  being  fo  turned  to  a  right,  fine 
and  non-claim  barrs.    Ibid, 

3»  Feoffee  upon  condition  is  diffeifedy  and  a  fine  levied,  and  5  years 

.  pafs;  then  the  condition  is  broken -^  the  feoffor  may^ enter;  for  the 
difleifbr  held  the  eftate  fubjedi  to  the  condition,  and  fo  did  the  co» 
nufee ;  becaufe  he  cannot  be  in  of  a  better  eftate  than  the  conufor 
was  himfelf.  Mod.  4.  Mich.  21  Car,  2.  B.  R.  Medlycott  v. 
Joyner. 


(Y.  3)  Barred,  what.     Error  and  Pleadings. 

I.  23'EHz.  3.  This  aSfJhall  mf  bar  any  from  a  writ  of  error  Mpsa 

any  fine  or  recovery  heretofore  had^  and  purfued  within  5  years  after 

this  parliament^  or  which^  before  the  firfi  of  June  1582^  was  exem* 

plified  under  the  great  feal^  nor  a  feme  covert  infant^  non  compos  mentis^ 

one  in  prifon^  or  beyond fea^fo  as  they  or  their  heirs  purfue  fucb  writ 

within  7  years  after  fuch  imperfeflion^  rejiraint^  and  abfence  removciy 

and  if  any  of  them  happen  to  die  hanging  thefuitj  their  heir  may  under^ 

take  it  wiibin  one  year  after  the  7  years ;  and  if  the  heir  be  under 

agey  then  within  one  year  after  his  full  age, 

z  Le.  III.        2.  A.  tenant  in  tail  had  ifTue  two  Tons  B.  and  C.  and  dies.    B. 

^  LeTT     ^^^*^'  ^^^  ^^  ^  ^^^  \2Lr\^y  and  dies  without  ifTue.     C,  brii^ 

S.  c.      '     two  writs  of  error  on  thefe  fines.     Defendant,  to  the  firft  fine, 

pleaded  the  fecond  fine  not  reverfed ;  and  to  thefecond,  he  pleads 

the  firft  not  reverfed.    Per.  Cur.  you  may  plead  that  the  (aid  fine 

pleaded  in  bar,  is  alfo  erroneous,  and  fo  aid  yourfelf.    Cro.  £•  I5i« 

31  &  32  Eliz.  B.  R.  Molton's  cafe.— cites  7  H.  4.  39. 

hxLvrmumi       3.  Tenant  in. tail  levied  air  erroneous  fine,  and  afterwards  fuf- 

^Shlr  a     ^^^^  ^  common  recovery^  in  which  he  came  in  as  vouchee^  and  vouched 

writ  oC  cr-    over,  i^c.  This  f  is  a  bar  to  the  ilTue,  to  bring  writ  of  error^-to  je- 

rorofaii      yerfe  fuch  fine.     Mo.  365.    Barton  v.  Lever  and  Brownloe.— — 

ST^  «='»«  *  Carington's  cafe. 

1  cverfcd,  but  ^^^^i  recovery  is  no  bar.    Cro.  E.  3  90.  Pafch.  37  Elii.  B.  R.    Barton  v.  Lever  ft 
;•  RfcJll.  788,  789.  pi.  14. 


•  I* 


I  L      yj       4,  ^fecond fine  rightly  levied  is  a  bar  to  a  writ  of  error  upon. 

the  firiiiiiic.    Mo.  366.  .  Barton  v-  Lever  and  Brownloe. 
( ro.  J.  33a.       5*  ^\^  and  5  years  non-claim  will  bar  writ  of  error  brought  to 
rnrthoi-       reverfe  af^^rroneous  recovery^    Roll.  R.  37.  Trin,  12  Jac^R. 
Biowfiiid.     ^^"^^'^  ViBartlemew. 
S.  C.  2.  Bulf.  244-  \C.  by  name  of  Bartholemew  v.  Belfield. 

6.  Irfant 


iFtne.  269 

6*  Infant  levied  a  fine,  tnd  before  rererfiil  came  to  full  age  'r'lf  Bi^the  id« 

he  levies  a  fecond  fine  of  that  land  to  another,  it  is  an  extinguijh-i  ^T^kaded 

nunt  of  his  title  of  error^  per  Popham,  but  Gawdy,  contra,  (but  the  RqIL  788.* 

other  juftices  feemed  to  agree  with  Popham)  Noy.  59.  Hartv.  1^13.8.  a 
Ameredith. 

7*  A  fine  with  proclamation  and  5  years  paft  doth  bar  the  lord  in  The  perfon 

ancient  denufne  of  his  *  writ  of  difceit\  and  likewife  a  writ  of  error  who  had 

is  alfo  thereby  barred,     ainft.  518.  ri^httothe 

-^  lands  in  aa« 

cieiu  demefne  Ihall  be  barred^  yet  the  U'-d  (hall  not  be  barred  to  defeat  it;    for  hii  tnttrtji  cvmtt 

cftar  thi  Jim  itvUd,    And.  74.  cites  it  as  fo  held  in  Plowden  in  StoweU's  cafe.  So  *  And. 

172.  S.  P.    Becaufe  the  lord  does  not  claim  the  land,  but  to  corre^  difceit  to  him  done.     Pafch. 

28  Eliz.  in  Che  cafe  of  Ld.  Zouch  v.  Baimfield.— — S.  P.    That  a  fine  levied  in  ancient  demefn* 

(hall  not  be  pleaded  in  bar  to  a  writ  of  difceit  brought  by  the  lord.   Skin*  14.  Mich.  33  Car.  a« 

B.  R.  in  cafe  of  Cockman  v.  Farrer.— ^S.  C.  Raym.  461.  where  a  Inft.  5x8.  is  cind,  aod  (tys  it 

is  intended  another  fine,  and  not  ihe  (ame  which  was  firft  levied* 

8.  A  fine  upon  a  grant  and  render  was  levied  in  the  time  of  E.  4* 
upon  which  afterwards  ^feire facias  was  brought,  and  judgment  given 
and  a  writ  of  feijin  awarded^  but  not  executed.  Afterwards  a  fine. 
yir  cinsifance  de  droit  come  ceo^  i^c,  with  troclamations  was  levied^  and 
S  year*  faffed^  and  now  another  fcire  facias  is  brought  to  execute 
the  firft  fine,  to  which  the  fine  fiir  conulance  de  droit  come  ceo  is 
pleaded  ^  fo  as  the  only  queftion  is,  whether  the  fine  with  procla- 
mations (hall  bar  the  fcire  facias,  or  not  ?  and  it  was  faid  by  the 
i'udges,  that  here  is  ho  avoiding  of  the  fine,  but  it  fhall  ftand  in  force; 
»ut  yet,  notwithftanding,  it  may  be  barred  ;  and  they  all  faid,  that 
he,  who  hath  judgment  upon  the  fcire  facias  upon  the  firft  fme» 
might  have  entered ;  and  they  flrongly  inclined,  that  the  fcire  facias 
is  barred  by  the  fine,  and  doth  not  differ  from  J  he  cafe  of  a  writ  of 
error  \  but  diey  delivered  no  opinion.  Mar.  194.  Pafch*  18  Car^ 
Apily  V.  Boys. 

J.  Conufor  tenant  in  tail  after  conufance  bv  dedimus  poteftatem,  Raym.  ^u 
before  return  of  the  writ  of  covenant^  dies  without  ijfue^     Pro-  |jJ^'T*  <, 
damations  are  made,  and  5  years  pafs,  after  death  of  the  conufor,  per  cor. 

S\  be  in  remainder  may  have  error  to  reverfe  this  fine.     2  Jo.  18 1.  Row  v. 
ich.  33  Car.  2.  B.  R.    Cockman  v.  Carrer.  ^^«^y»* 

ip.  Where  there  is  error  in  thejiney  5  years  poITeffion  cannot  be  sidn.  13. 
pleaded  in  barr.  Raym-  462.  Mich.  33  Car.  2.  B.  R.  Cock-  *•  c— — 
man  v.  Carrer.  J^J^!  ii'" 

judged  in  both  reports.  The  court  inclined,  but  adj^uniatur.  Ve&c  3  c>  Anon.  S.  P.  and 

^^—  cp  be  S.  C.  • 


(Y.  4)   Barred  what.     Infant  and  Truft. 


X.  A  Fine,  fuppofed  to  be  levied  by  an  infant,  was  examined  in 
'**'  chancery  afier  it  had  been  allowed  by  examination  of  the  juf^ 
ticei  of  the  Comnwm  Pleas ;  but  whether  thefe  and  fuch  other  may  feem 
fither  to  examine  the  manner,  than  the  very  matter  and  fubftance  c^ 
the  thing  adjudged,  it  is  worthy  of  confideration. .  Gary's  Rep.  5« 
cites  Ann.  3.  and  23  £Iiz.  D.  201  and  301. 

Y  2  2.  Fin^ 


Cro.C  2.  Pine  vf  a  Uafc  made  to  the  conufor's  life  is  fufficient  to  bind. 

rSiJlrrir  *^  ^^""fl^    6  Car.  I.  fol.  644.  Chan,  Rep.  51.  Earl  of  Newcaltlc 
V.  Earl  of  SufFolfc. 

3.  An  eflati  is  made  to  friends  in  trufl^  to  the  ufe  of  the  womafSy  to 
e§nimence  after  her  hufiand's  death  ;  fhejoins  in  a  fine  with  her  huf- 
band  of  the  land  leafed  in  truft ;  this  nne  fhall  cut  off  the  truft, 
Toth.  148.  cites  Trin.  15  Car.  Lifter  v.  Yelverton. 
Chan. Cafes      4*  The  fine  or  recovery  of  a  cefty  que  truft  (hall  bar  and  transfer 
sf^.incaic  the  truft,  as  it  ihall  an  eftate  in  law,  if  it  were  upon  a  confideration : 
^oMrvT    ^"^  otherwife,  Windham  J.  doubted  of  it ;  for  he  looked  upon  the 
DowMti      court  of  chancery  as  remedial  to  thofe,  that  come  in  upon  a  con- 
was  faid>     fideration.    Refolved  Chan.  Cafes  49.  Pafch.  16  Car.  2.     Good- 
^«*»      rick  V.Brown. 

without  a  preceUenty  and  that  the  plaintiff  did  not  rely  on  bis  decree,  but  the  matter  was  after- 
wards compromifed. 

5«  Fine  and  non-claim  will  bar  a  tru/ly  if  levied  by  a  Jirangety 

and  not  by  the  truftee  himfelf ;  for  then  the  truft  will  go  along 

with  the  land.     Hard.  512.  Trin.  2i  Cor.  2.  in  Scacc.     Wool- 

fton  V.  Afton. 

A  fine  with      6.  Fine  and  non-claim  bars  all  trtifl  and  equity^  per  Finch  C. 

u^t    "^^^  ^^^^  ^^  ^^  ^^  refolved,  by  all  the  judges,  in  the  cafe  of  Cary 

Donclaiin     ▼•  Thinn,  where  the  equity  was  of  a  pradice  in  gaining*a  convcy- 

wiii  bar  a    ance  of  lands,  and  fince  refolved  in  the  exchequer,  where  a  truft 

Ld^Mper  ^^^^  barred  ;  elfe  no  man  could  know,  when  he  was  fure  of  an  in- 

whofaidit'  hcritance.     But  this  is  on  two  differences 1.  Where  the  equity 

was  lore-  charges  the  landy  as  in  the  aforefeid  cafes,  there  the  fine  bars  ;  but 
tlf^EK^  where  it  charges  the  perfon  in  refpeSl  of  the  lands^  it  does  not  bar,  as 
chequ^.  ^^  Ld.  Knowls's  cafe.— —2.  If  the  equity  or  truft  be  created  hj 
Mich.  »7  thefine\  that  fine  (hall  never  bar  the  equity,  which  it  created.  Tr. 
Cten?'cafes  ^  ^*^'  ^  ^*^^*  ^afes,  278.  Salifbury  v.  Baggot. 
a68.  in  cafe  of  Clifford  v.  Afbley.  A  title  in  ctjuity  or  a  ttujl,  15  and  fhtll  W  barred  by  fir<e 

and  non-clainiy  but  thnt  muA  be  v^ here  the  perl'oii)  to  whom  the'iine  is  levied,  has ;»  xof rV<|  andtn 
fuch  cafe,  the  claim  mud  he  in  a  proper  way  ;  if  it  be  of  a  truft  or  title  in  equity,  it  cannot  be  by 
entry,  but  hy  fuhp<xna\  and  if  he  have  title  by  writ  at  th«  common  l.-'w,  and  that  liis  entry  is  not 
lawful,  an  en^  is  not  good  to  fave  the  right,  per  Finch  C.  Midi.  34  Car.  2.  a  Clian.  Cale2»,  126. 
Bovy  ▼•  Smith  and  Bony.    ■       See  Vem.  144. 150.  S.  C, 

7.  A.  feifed  \n  kt  devifed  portions  to  fcveral  of  his  children  or 

fntnispa^'ahk  atfeveral  times  by  50  L  per  ann*  with  which  fums 

he  charged  his  lands  to  be  thereout  paid  and  died ; — 50  L  one  pay- 
ment incurred  due,  and  then  the  lands  were  aliened  by  fine  with 
proclamations ;—— 5  years  pafted — devifee  fued  in  chancery  fi>r 
the  whole— decreed  for  Ae  plaintiff"  for  what  grew  due  after  ihc 
fine  wis  barred  by  the  fine,  but  not  the  50  /.  due  before.  For  a 
truft  is  barred  by  fine,  &c.  Hill.  31  Car.  2.  2  Chan.  Cafes,  247. 
Wakelin  v.  Warn«-. 
It  is  the  8.  The  Ld.  Keeper  put  the  following  cafe.     A.  feifed  in  fcc,ia 

fame  of  a  .  irufjfor  B.  for  full  confideration  conveys  to  C  the  purchafor  having 
^eT%ln^'  wf/V(r  of  the  truft ;  and  afterwards  C.  to  ftrengthen  his  own  eftate, 
c.  4  Chj^n.  levies  ^fne ;  and  the  counfel  were  all  of  opinion,  that  the  cefty  que 
Cafes  ia>,  truft  was  not  bound  to  enter  within  5  years  j  for  that  here  C  biv- 
xa6.  s.  C.    jj,g  purqhafed  with  notice,  notwithftanding  any  confideration  paid  by 

hinh 


Sim.  t *7^ 

him,  is  but  a  truftec  for  B.  and  fo  the  eflatf  net  being  difplaad^  the 
fine  cannot  bar.  Hill.  1682.  Vern.  149.  in  cafe  of  Bovey  v. 
Smith. 

9.  Fine  and  non-claim  bar  a  teiyn  in  iruft  for  fecuring  children's  Cro.Cxio. 
portions.    Cumb.  67.  3  Jac.  2.  B.  R.     Hanmer  v.  Eyton,  ["  ^•^  ^^ 

Morrii  The  cntftees  (#f  x  /rrw,  to  atftml  ibc  inhcrit,incct  are  barred  by  a  fine,  by  che'lefTor  or 

purchafor,  and  caii  never  afcenvants  claim  any  thing  :  but  yet  the  term  is  noc  fo  barred,  but  that 
ffijm  mcum^ami'tt  may  be  let  in  upon  the  purchafvr;  for  a  fine  (hall  b«rr  no  e(Vates,  but  thofe 
which  were  intended  by  the  parties  to  be  barred.    Per  Holt  Ch.  J.  Carth.  X03.  Mich.  2  W.fc  M. 

B.  R.  in  cafe  of  Smith  v.  Pearce. 

• 

10.  A.  divifes  lands  to  trujlees  till  debts  paidy  and  then  ti  y^S.  an  T  27  X  1 
infanty  and  his  heirs ;  defenda-it  entered  on  the  eftate,  and  levied  a  Z,      ,    .."^ 
fine,  and  non-claim  palTed.    J.  S.  when  of  age,  brought  ejeflment,  not  appear 
but  was  nonfuit  by  the  line  and  non-claim,  the  truitees  (in  whom  whetiier 
the  legal  eftate  was)  not  entering  as  they  fhould  have  done;   yet  '********^* 
being  then  an  infatity  and  having  as  foon  as  of  age  made  his  entry,  paid, nor 
and  brought  ejevSlment,  and  alfo  his  bill,  before  5  years  incurred  after  whctherthe 
his  full  age^  1^^  court  decreed  him  the  pofleflion,  and  an  account  of  pl**"^''^*^* 
the  profits,  declaring  the  fine  and  non-claim  (hould  not  run  upon  titled  tothe 
the  truft  in  the  infant's  minority,  and  h^Jhall  not  fuffer  for  the  laches  po^Teflioo. 
(fbistrujiees.  Mich.  1699.     2  Vern.  368.     Allen  v.  Sayer,  ^^^ 

(Y.  5)    Barred  what.     Leafcs. 

1.  Where  one  is  leffee  for  years,  and  ajfigns  over  his  leafe  in  trufl 
for  himfelfy  and  then  purchafes  the  inheritance^  and  occupies  the  land, 
and  then  levies  a  fine  with  proclamations,  and  the  trufiee  does  mt 
claim  bis  Icafe  within  the  5  years,  the  truftee  is  barred;  for  the  co- 
nufor  has  the  pofleflion,  by  reafon  of  the  trufl,  and  this  truft  is  in- 
cluded in  the  fine,  and  the  truflee's  interefl  barred  by  his  nonclaim. 
Cra  C.  lio.  Pafch.  4  Car.  C.  B.    Ifham  v.  Moms, 

2.  A  fUiping  kafi  which  the  lefTee  never  knew  or  accepted  of,  and  show.  74. 
of  which  he  never  was  in  pofTefHon,  is  bound  by  fine  and  nonclaim*  S*  P*  p«r 
8  Car.  I.  Chan.  Rep.  66.   Harding  v.  Countefs  of  Suffolk.  S'^the^cife 

of  *  Pierce  v.  Smith.  Mich,  i  W.  aud  M.  that  where  theri  are  a^sdoae,  and  a  pofleffioa  con* 
tmoed  agaioft  a  termor,  a  fine  may  bar ;  but  where  another  j^erfon  cominuied  the  pofleffioa  for 
5  years,  it  m.iy  be  a  qucre,  ut  ante,— — '^^  S.  C.  argued.  Cartb.  xoo. 

3.  X  Leafe  to  begin  at  Eafler  next  is  not  barred  by  a  fine  levied  in  Le.  99.  per 
Ae  mean  time ;  for  leilee  could  not  enter,  his  right  being  future.  Popham. 
But  if  the  leafe  had  been  in  ♦pofieffion,  though  the  kffee  had  s/p.^^he 
never  entered,  yet  he  had  been  barred.     Brownl.  181.     Bicknall  v.  faid,  ifthe 

Tucker. — 155.  S.  C.  and  P. Cro.  J.  60.  fSaffinv.  Adams,  lame  point 

S.  P. 5  Rep.  124.  S.  C. Arg..  2  Le.  157.  cites  the  cafe  of  2^*^ 

Saunders  v.  Surkey. Cart.  82.     Bridgman  Ch.  J.  cites  Saun-  again,  the  » 

ders's  cafe. — — ^Cro.  J.  60.  cites  it  as  adjudged,  M.  21  and  22  law  would 

Eliz.  in  B.  R.  in  cafe  of  Saunders  v.  Stanford.  ^hS^^ifc. 

y  But  if  he  makes  not  his  d^^im  wiiUim  $  years  ajttr  Us  tit  It  comes  in  ejf^,  he  (hall  be  barred.  A'^- 
judged  per  3  J.  againft  1.  Cro.  J.  60.  Saffin  v.  Adams.—*  Cart.  196.  Arg.  cites  Cro.  E.  5. 
JSruerton  v.  Roonsford.— — f  eked  per  HaleCh.  Bi  Uard.  413.  in  eaSff  of  Edwards  t.  S]ate«.-«i-iap 
Siiow.  40.  Arg.— *^  Goldib.  lyx.  si:A»'ttamford*s  cafe.  S.P. 

Y  3  4>  ^« 


«7»  Jffne* 

Thb  cafe  4.  ^.  kafei  far  years  to  B*  hut  yet  j/,  continued  tbe^JJiJpen  \  and 

r'lw^  afteni^ards  A.  levied  a  fine  with  proclanriation&i  &c.  It  was  faid  by 
/who  iaid  Warbuiton,  Windi  and  Button,  that  it  is  no  bar  to  the  Icffee  for 
that  this  re-  his  term,  but  only  as  a  grant  of  die  reverfion  by  A.  But  otberwife 
ST  ^iat  jf  ^  ^^^^^  ^"  twIF^*  Mich.  IS  Jac.  Noy.  23.  Archbold  v. 
but  aa  C  jok. 

^bridgroent  by  Serjeant  Size,  who  when  a  ftudent  borrowed  Noy's  Reports*  and  abridged  tb«m 
for  his  own  ul: ;  and  that  this  is  direftly  againft  the  refolution  in  Safin's  cafe,  and  relied  on  the 
cafe  of  Crd.  C  109,  1 10.  Isbham  t.  Morris,  and  adjudged  accoidingly,  tbongh  the  cafe  there 
was  much  Itroigery  Vent.  81.  Trio,  aa  Car«  a.  B.  R«    Freeman  v.  Baros. 

5.  4  fll  7  of  fines,  extends  to  bind  a  right  of  a  term^  if  the  iWfc 

^ere  or  migftt  have  been  ever  in  toffiffion^  before  tbefne.  per  Andcr- 

fOrt.  Goldft).  171.     Cootes  v.  Atkinfon. 

•  Vdnt.  So,       6.  Leak  for  lOO  years  in  trujl  for  him  in  reverfion^  (•to  attend 

CartlTir     ^^  inheritance.     LefTee  enters ;  then  he  in  reverfion  enters  and 

195.  S.  C.    l?afes  to  W.  for  5  years,  and  at  the  end  of  the  5  years,  \i^  makes  a 

in  C.  B.—    liafefor  50  years  to  another^  and  levies  a  fine  to  corroborate ;  and  5 

fcS.^iJ'c.     y^^^s  ^ky  refolved,  A^fr/i  leafe  is  devejied  by  making  the  ji,  but 

Vent.  55/     at  the  eleSfion  of  him  in  reverfion  \  ;  and  that  the  Icafe  for  1 00  years  is 

So.  S.  C  '    barred  by  the  fine,  becaufe  diis  was  turned  to  a  right,  by  making  the 

'f[2^2J  leafe  foi*  50  years  before  the  fine,  and  5  years  nonclaim;  and  the 

Chief  Juftice  faid,  and  it  was  not  denied,  that  incumbrances  kept  on 

foot  by  purchaforsy  (ball  not  be  barred  by  fines ;  nor  where  mort- 

iragor  retains  pofieffion,  and  pays  the  intcreft,  a  fine  by  mortgagor^ 
o  holding  the  pofieffion,  (hall  not  bar  mortgagee,  i  Lev.  270.  Trio. 

^2  Car.  a.  B.  R.    Freeman  v.  Barnes. And  fo  judgment  in 

C.  B»  was  affirmed.  Ibid. 

7.  Devife  of  a  term  for  payment  of  dehtSy  remainder  in  tail\  be  in 
rwiainder  enters  with  confent  of  truftees,  and  levies  a  fine,  and 
fettles  the  land  on  his  wife  for  life,  and  dies ;  the  wife  furvives,the 
4ebt5  unpaid;  quaere  whether  this  term  is  barred  by  fine  and  non- 
claim  ?  3  Mod.  195.  Pafch.  4  Jac.  2.  B.  R.    Smith  v.Pearce. 

8.  In  an  ejedione  fixxnse  for  lands  in  Wales,  the  cafe  upon  a 
ipecial  verdidt  was,  that  a  manfeifed  in  fee  of  lands, /^r  the  continuance 
if  them  in  bis  nanuy  and  for  the  maintenance  of  bts  brother  nuxkes  a 
hafefor  ^OOyears^  in  tru/iy  that  himfelfJhouU  receive  the  profits  during 
bis  tife^  and  that  afterwards  his  brother  fhould  enjoy  them,  withfome 
other  truds;  and  afterwards  being  in  poffeffton  according  to  the 
truft,  he  covenanted  with  other  perfo/is  (not  with  the  lelTees)  tofiand 

feifed  of  the  faid  lands  upon  the  fame  conftderation^  as  was  mentioned 
in  the  leafe,  to  the  ufe  of  himfelffor  life  with  remainders  over^  accord- 
ing to  the  truds ;  and  further,  that  the  faid  leaje  and  all  ejlates  madt^ 
pr  to  be  made  by  himfelf  Jhould  be^  and  enure  to  the  fame  ufes\  and 
levies  afincy  and  5  years  pa/fed^  the  lej/or  being  in  pojfejjioiu  according 
to  the  truft,  and  enjoying  the  profits  during  his  life ;  afterwards  the 
lefjir  diesy  and  one  of  the  leffees  enters  into  part  of  the  lands  in  one 
eountyj  which  was  not  comprifed  in  the  fine^  claiming  all  the  lands  in 
the  other  county.  Hale  Ch.  B.  held,  that  nothing  had  been  done 
hereto  difplace  the  efiate  of  the  lefl'ee ;  for  the  leflbr  continued  in 
poiteffion  by  the  leflee**  kav«  and  penniffion,  as  mi^  ))e  prefiuned, 

and 


ind  fo  is  a  tenant  at  will,  as  Littleton  fays.    Hard.  4O1.  Pafch.  17 
Car.  2.  in  Scacc.    Focus  v.  Salilbury. 

9.  So  if  leJiee  for  years  be,  the  remainder  over  for  life  5  and  leflee 
for  years  levies  a  fine,  and  5  years  pafs ;  the  leflbr  is  not  barred  by 
any  nonclaim,  becaufc  the  fine  operates  nothing,  and  pairtes  ad  finem 
nihil  habuerunt  may  be  plc;ided  to  it ;  cthenviji  it  is  where  tennni 
fw  life  levies  a  fine ;  for  he  has  a  freehold ;  and  his  fine  difplaces 
die  remainders ;  and  therefore  an  entry  is  requlfite  within  5  veaiis 
after  the  death  of  the  tenant  for  life ;  for  which  reafon  when  a  iefle^ 
for  years  or  at  will  is  to  levy  a  fine,  it  is  ui'ual  for  the  leflee  to  make 
afeoflment  firft,  to  difpiace  the  other  eftates.  But  here  the  Uafifik 
jears  is  antecedent  to  the  efiate  of  the  UffoVy  who  levies  the  fine,  and  he 
has  a  fi-eehold  expe<5bnt  upon  the  leafe,  and  not  precedent  to  it,  per 
Hale  Ch.  B.  Hard.  401, 40a.    Focus  v.  Salifbury. 

10.  Ani  a  fine  with  5  years  nonclaim  muft  bar  an  ejlate  precedeiif 
to  the  fine,  not  fubfequent  to  it.  And  there  is  here  a  privity  betwixt 
the  lelTor  and  the  leflee,  and  therefore  the  fine  (hall  not  bar ;  as  in 
caie  of  a  mortgage,  where  the  mortgagor  continuing  in  pofleflioUj 
levies  a  fine,  per  Hale  Ch.  B.  Hard.  402.     Focus  v.  Salifbuxy, 

11.  ^n^  this  very  cafe  was  adjudged  in  terminis  for  2  reafoi^S^ 
ift,  By  reafon  of  the  privity  betwixt  the  perfons,  2dly,  Becaufc  the 
lefibr  was  in  the  nature  of  a  tenant  at  wi/tj  and  there  was  a  mutual 
confidence  betwixt  the  parties,  per  Hale  Ch.  B*  Hard.  402.  ci^ed  i( 
as  the  Dutchefs  of  Richmond's  cafe. 


(Y.  6)  Barred  what.  Legacies  and  Devifes, 

1.  A.  devifed  land  to  B.  an  infant  3  years  old  in  fee,  and  dies^ 
The  heir  of  A.  enters  and  levies  a  fine  with  proclamations.  B.  dies 

within  age,  leaving  M.  his  fifter  an  heir ;  devifee  never  entered ;  M.   [  2^3  J 
was  zfeme  covert ;  five  years  pafl!ed.     Refolved  that  the  baron  of 
M.  Mras  bound,  and  all  claiming  under  him ;  but  M.  fball  have  5 
years  after  baron's  death  to  claim.    Cro«  C,  200.  Mich.  6  Car* 
B.  R.    Hulm  V.  Heylock. 

2.  A.  devifed  lands  to  B.  in  truji^  remainder  to  C.  in  truft,  fub* 
je£f  to  the  payment  of  legacies.  C.  levies  a  fine,  and  5  years  nonclaim 
pais,  and  then  mortgaged  the  land.  Fine  and  nonclaim  is  no  bar 
of  the  legacies.  C.  having  no  title  but  under  the  will,  the  mort- 
gagee muft  be  fuppofed  to  have  notice  of  the  will,  per  Cowper  C.  Tr. 
1710,    2  Vern.  062.    Draper's  Company  v.  Yardley. 


(Z)  What  Things  are  barred  by  Fine, 

I.  T  F  falfe  recovery  be  had  againft  tenant  in  tail,  and  the  recoveror 
^  levies  afine^  the  iflue  (haU  not  reverfe  thiji  ^er  five  years.  P# 
Marg.  3.  pi.  2.  cites  34  £liz.  B.  R.    Holme  Vp  Qee* 

2.  Baron  had  a  power  tq  decker e  thai  bis  feme  finll  have  an  eft  ate 
ffr  life  in  certain  land  >  but,  before  any  fj^h  dccjgratioa  was  rnnde, 

Y  4  the 


&i  hsatotk  and  feme  levied  a  fine  come  ceo,  &c.  This  ffffihtliij  <4 
the  feme  was  included  in  the  fine.  7  May,  41  £liz«  in  Canc« 
Mo.  554*    Poole  v.  Veere. 

3.  Feoffxnent  bv  A.  to  the  ufe  of  bimfelffor  life,  remainder  t$ 

fuchy  as  feoffor  Jbould  name  at  his  deaths  in  fee.     A.  and  the  feoffees 

levy  a  fine  for  good  confideration  to  a  ftranger,  and  afterwards  A. 

iiames  and  dies.    The  party  named  iball  have  the  land,  notwith- 

(landing  the  fine.  Arg.  3  Le.  253.  cites  it  as  adjudged  in  B.  R*  in 

Ld  Paeet's  cafej 

f^rfldt  4*  Attending  term,  by  fine  and  nonclaim  by  him  that  has  the  in« 

^^-  J*         heT'tance,  and  is  in  pofTefiion  of  the  land,  is  Irarred^    Cro.  C.  no. 

fi^te  i?^'  P^fc**-  4  C^'  C-  2-  ^"  ^'^  ^f  ^'^^^  V-  Morris. 
Smith  y.  Pierce* 

j.  Cejfavit  is  iiot  barred  by  a  fine  and  nonclaim,  becaaie  Ae  tide 
ia  puifne  to  the  fine.    Arg.  KoU.  R.  306. 

6.  Collateral  ujes^  not  depending  on  the  other  efhites^  may  be  de^ 

ftroyed  by  fine,  if^ey  are  contingent  remainders.    But  if  there  be  a 

eoUjteral  clavfe^  by  which  a  ufe  limited,  as  provifb,  if  100 /•  be  not 

pai  ],  it  (ball  be  to  fach  ufe  \  that  contingent  remainder  is  not  de-* 

ftroved  by  fine.    Arg^  Het.  98.  cites  i  Rep.  130,  134.  Chad- 

leiga's  cafe. 

^iiif  there        y,  A  tbifig^  that  ioill  not  pafs  by  a  fine,  may  be  barred  by  a  fiaej 

toilwith"*     as  a  right  to  a  to^hoU\  and  fb  of  a  rent  charge,\yy  levying  a  fine  <^ 

femainder    ^e  land,  as  is  t]!oNiNGSBY's  cafe.   And  fo  of  a  trufl,  as  feme  covert 

in  fee  to       has  a  truft,  fbe  cannot  transfer  it;  but  if  fhe  and  her  hufband  levv 

^^ImwA     *  ^^  of  the  land,  as  the  rent  is  gone  by  way  of  difcharge,  fo  the  truft 

|K>wer»        is  gone  by  way  of  difcharge  \    per  kridgman.  Ch.  J.  Cart  24. 

which  he      Pafch.  ijf  Car.  2.  C.  B.  in  cafe  of  Taylor  v.  Shaw. 

has  tf>  avtid 

a  iMfiofhis  anetfiar  tenant  in  tail,  is  deftroyed  by  a  fine  with  proclamations.    Hill.  4  W,  and  If. 

B.  R.  Carth.  ^59.  Siromonds  v.  Cudmore. 

Suiarigbi  8.  Fine  and  nonclaim  fhall  not  bar  an  eflate,  that  is  ffot  *  turned 
tcancft^e     w  a  right.    Cart.  82.    18  Car.  l*  C*  B.    Thomafin  v.  Mack- 

h  «*'«»»        worth 
wUlbe         worm. 

barred  by  a  fine  and  nonclaim,  per  Ventris  J.  x  Vent.  319.  cites  5  Rep.  f  i^.  $a£Fin's  caCe.— If 
one,  that  has inf'.rjfc  tarmim^inun  after  the  term  commences,  and  h  vJUd^  then  h  is  not  any  faitettft 
in  him,  but  a. right.    Cio.  J.  61.  Hill.  %  Jae.  B.  R.  in  Saftin's  cafe  v.  Adams. 

*  The  law  conftrues  fuch  adb  to  amoumt  to  a  devefling  or  not  devefting^  as  ts  nrfi  m^uahU  » tU 
intmtwt  «f  the partiesy  ami  the  right  of  th  thi»g,  per  the  Chief  Juftice.  Vem.  81.  in  cafe  of  Freemaa 
ir.  Barnes.*— *»Vem.  149.  Hill.  1682.    Boveyv.Smith. 

9.  Thofe  that  have  neither  prejent^  nor  future  rights  nor  p^fUS^ 

of  right  to  the  lands,  &c.  in  the  nne  at  the  time  of  k  vying  it^.but  a 

T  274  1  I'igiit  to  fomethine  liTuing  out  of  the  fame,  as  rent,  common,  a  wa]^ 

&;c.  are  not  bound  at  all.    For  the  fine  extends  only  to  fecoie  tbe 

right  or  title  of  the  eilate,  but  does  not  bind  the  promts  to  be  taken 

out  of  the  eftate.     Wpod's  Inft.  246. 

S.C.  eited         lO.  Fine  with  proclamation  according  to  the  4  H*  7.  by  devifee 

iVcru.i90.  ofi  condition  of  non-payment  of  money  to  her,  (and  die  condition 

not  being  performed)  will  bar  an  ef .usable  power  of  reden^on,  as 

weU  as  a  right  of  af^ion^   per  Hale.   Hard.  512.  Trin.  21  Car* 

a.  in  Scacc.  Sir  N«  Wool^  v«  Afton. 

11.  Bnt 


ifine^ 


«74 


Hard.  512  Woolfton  v.  Afton.  Weid^nV.* 

i>i]ke  of  York.  Fine  levied  on  the  mortg^ing  the  eftate,  and  to  llrengthen  the  mortgagee's 

focnritf,  is  no  bar  to  the  equity  of  redemption.    For  the  very  efUte  whkh  then  paffed  by  the  fine 
was  a  redeemable  eftate,  per  Lore)  Hntchins.     Mich.  1690.  Lingard  v.  Griffin,    a  Vern.  190* 
S0  of  a  fine  levied  ty  mrtgagor,    Sid.  460.  it  was  fo  faid  for  law,  in  cafe  of  Freeman  v.  Barnes. 

12.  Lands  Extended  upoQ  elegit  are  bound  by  fine  and  nonclaim  ^«'  if  a 

iRrithin  5  years ;   othcrwife,  if  the  land  had  not  been  aftually  ex-  J^j^^^^ 

tended,     i   Mod,  217.   Trin.  28  Car.  2.  C.  B.     Ognel  v.  Ld* -^^^f,  on 

Arlington  &  al.  which  he 

^  may  have 

an  elegit,  and  after  judgment  the  defendant  aliens  the  land  by  fine  with  proclamatioos»  and  5  years 
pafs,  the  plaintiff  may  hxvtjcirefac'uii  &  tlegit,per  Lord  Keeper.  Ch.  Czdes^  268.  Mich.  917  Car.i. 
in  cafe  of  Clifford  v.  Aibley. 

13.  Kan  tnquijhion  upon  an  elegit  be  found,  the  party  before  entry 
has  the  pofleffion,  and  a  fine  with  nonclaim  fliall  bar  his  right;  for 
ke/br*e  a&uttl  entry^  he  may  have  ejedione  firmae  or  trefpafs,  and  fo 
not  h'Jce  an  intereJJ'e  terminh  Ch.  Cafes,  268.  in  cafe  of  Clifford  y. 
Aibley. 

14.  Dignity  of  peerage  is  not  barrable  by  fine.    Parliament  Cafes  Bat  Wood'ii 
II.     The  King  V.  Ld.  Purbeck.  JJJ;44^^ 

baronet  by  defcent  levied  a  fine  of  his  honour  to  another  who  enjoyed  it,  and  took  place  in  fenioricy 
from  the  date  of  the  patent,  as  if  liis  anceflors  had  been  haromts.    [Bat  fee  the  cafe  above  contraij 

I5«  A  fine  fball  bar  no  ejiates^  hut  tbofe  which  were  intended  by 
the  parties  to  be  barred,  per  Holt  Ch.  J.  Carth.  103.  Mich,  i  W. 
and  M.  B.  R.  in  cafe  of  Smith  v.  Pierce. 

16.  A  fine  and  nonclaim  is  a  good  bar  to  a  bill  of  review^  per 
Hutchins  commiifioner.  Mich.  1690.  2  Vern.  190.  in  cafe  of 
JLingard  v.  Griffin. 

17.  A  reverjion  may  be  barred  by  fine  and  nonclaim.     Arg.  Adjudged. 
Show.  42.  cites  PL  C.  374.  ^'f  **•  I?. 

^  ^'^  and4o£liz. 

C.  B.  Cra.  E.  594*    Edwards  v.  PeeL 

iS.  One  coparcener  in  confideration  of  4000/.  paid  to  her  by  But  after* 
C.  who  was  about  to  marry  B.  her  fifter,  joined  wiih  B.  in  a  con-  ^^'^A*** 
veyance  to  -B.  and  C  for  their  livesy  remainder  to  the  iffue  of  the  wasx«- 
marriage^  remainder  to  the  right  heirs  of  C.    Provided  ifno  ijfue  be  verfed  in 
living  at  the  death  of  the  furvivor  ofB.  and  C.  and  that  the  heirs  of  ^^^^^^ 
B.  w:ithin  12  months  after  the  dcceaie  of  B.  and  CJhallpay  4000/.  ch.  Free. 
to  the  heirs  or  afftgns  of  CL  then  the  remainder  to  C  to  ceafej  and  the  106.  S.  C. 
jHemifles  to  remain  to  the  right  heirs  of  B.  forever.    B.  and  C.  le-  TT"^*^' 
vied  a  fine  to  extinguilh  this  provifo,  and  declared  the  ufe  to  C.  s.cT  '^'^* 
and  his  heirs  and  directed  the  truftees  to  convey  accordingly.     B. 
and  C.  died  without  ifi'ue ;  a  bill  was  brought  by  the  heir  of  B.  to 
haarc  2  conveyance  on  paying  the  4000  /.  but  was  difmiffed  by  tho 
Ma&cT  of  the  Rolls,  but  was  afterwards  icverlcd.   Pafch.  1697. 
Ch»  Prec,  72^   Sir  Evan  Loyd  v.  Carew. 


(Z.  2}  Bar. 


27i  fine. 


(^.  2)  Bar.     In  what  Cafes  in  General. 

t.  When  Hn  f/tati  is  put  to  a  rSghtj  and  then  comes  a  fine  and 
mmclaioi ;  it  is  a  perpetual  bar.  Cart  82.  in  cafe  of  Thomafm  v. 
Mackworth. — But  \^re  the  eftate  is  not  turned,  a  right,  it  is  00 
bar.  Cart.  164.  Arr.  cites  Saffin's  cafe,  and  9  Rep.  106. 
Marg.  Podger's  cafe,  and  8  Rep.  Symm£s's  cafe,  and  PL  C. 
StoweU  V.  Zouch. 


(Z.  3)  Good.     In  Refpcdl  of  the  Form. 

See  Le.  %$•      X.  Fines  levied  in  C.  B.  without  Jhewing  in  the  Jim  the  names  tf 
contra.        fhi  ju^ices/is  good.    Denlh.  R.  on  Fijies,  4. 

2.  And  note,  that  the  form  in  C.  B.  and  the  form  in  other  courti^ 
where  fines  may  be  levied^  is  all  one^  and  no  odier  words  in  die  one, 
than  was  and  is  in  the  other ;  but  the  one  part  of  the  fine  (hall  be 
fent  into  the  treafury,  and  the  other  delivered  to  the  parties,  and 
iball  be  indorfed  deliberaturper  proclam^  ^c*  and  a  record  of  this  is 
put  in  bank.  Denfh.  R.  of  Fines  4. 

3.  Arid  if  it  be  levied  be/ore  J,  D.  and  others^  who  arejvfUui^  it 
•The word  jg  y^j  .  ^„^  ,y^  i,^  ^^^^  thejujiices^  and  others  who  are  »  juftices: 

onStteoT""  it  is  good  j  and  the  names  of  others  void.  Denfh.  R.  of  Fines  4. 

4*  And  if  the  fine  he  levied  to  one  of  the  juflicesy  he  JhaU  be  nanud 

in  the  coram^  &r.  and  among  the  juftices  by  the  conu&nce  now  ufed; 

•Theword  yet   albeit  he  be  *  named,  (as  to  me  feems)  the  fine  is  good. 

C^JT"  benfli.  R.  of  Fines  4,  s. 

5.  The  ftatute  of  4  H.  7.  24.  does  not  alter  the  form  and  fuo- 
ftance  of  the  fine,  but  the  ancient  form  remains,  per  ooines  J» 
Mich.  4  and  5  £Iiz.  B.  R.  PI.  C.  265.  b.   Fifh  y.  Brocket. 


(Z.  4)  Good.  -  In  Refpca  of  the  Defcription^ 

Vr.PaitUU       I.  In  affife  againft  A.  of  the  4th  part  of  a  mill,  defendant  fidd, 

cites*S  ^  ^'^  "°^ »         ^^^^  *  ^^y  *"^  7^^  before  Herle,  fine  was  levied 

arid  p^r  '  between  A.  B.  plaintiiF,  and  C.  t.  deforceants  of  the  manor  of  G. 

Kelk,it  with  the  appurtenances,  of  which  the  mill  was  parcel;  by  whiA 

'mld^ lYi'  ^*  acknowledged  the  manor  to  be  the  right  of  C.  come  ceoy  &c.  afid  C. 

^ery  one  granted  and  rendered  the  manor  to  A.  and  the  heirs  of  his  body ;  the 

fliaii  have  remainder  of  Acjourth  part  of  the  manor,  againft  the  weft^  to  Ma 

one  fourth  f^^  |^^  tenant  and  her  Mrs ;  and  another}&Kr/i  part  of  the  man* 

JXi^and  ^^^^y  '*'  ^^A  '^  7-  '*^  plaintiff  and  another/wr/A  part  agabif 

mt  ^/cording  the  South  to  remain  to  Richard  in  the  lame  mamier ;  and  the  ft* 

t«  thffuan-  mainder  of  the  fourth  part  againft  the  Norths  to  remain  to  W.  ^ 
ilh'irt°"*'  A^r  heirs ;  and  that  after,  A.  died  without  iffue  of  his  body,  by 

may  be  in  which  Alice  entered  into  the  fourth  part  againft  the  Weft,  as  in  her 

remainder 
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remainder  in  which  the  mill  is;  and  the  plaintiff  entered  into  the  value  of  s 
4th  part  againft  the  Eaft,  as  in  his  remainder ;  an4  the  plaintifF,  fourth 
fuppofing  that  the  mill  was  in  his  part,  entered,  and  the  tenant  re-  ^^J^'*  ^ 
entered,  judgment  if  aiSfe.     And  the  plaintiff  faid,  that  after  this,  is  true, 
partition  was  made,  and  the  mill  allotted  to  the  plaintiff,  who  was  '!ff'l'\''J' 
feifcd  thereof,  till  diffeifed  by  the  defendant;  and  the  other  faid,  that  J^',^^^ ' 
at  the  time  of  the  partition,  (he  was  covert  baron,  and  her  part  vras  pmts<i-^ 
too  little ;  and  the  aflife  was  awarded.     Br.  Fines,  pi.  83.  cites  44  p'"^'  with^ 

but  when  it  is  faid,  the  part  againft  the  Eaft  to -the  one,  and  the  paR  a^inft  the  Weft  to  another* 
&c.  there  it  /hal/  he  inttnded  accoi  ding  f  the  fujtaiiy,  and  not  according  to  the  value.  Brook  (sns, 
ftjercf  for  the  alfifc  was  awarded. 

2.  Where  a  fine  and  recovery  is  offo  many  acres  in  D.  the  par- 
ties mterefted  {hall  have  their  eleSiiony  in  what  part  of  the  eftate  it 
Ihall  operate.  MS.  Rep.  (aid  to  be  Ld.  Harcourt's  cites  27  March 
1723.  Ld.  Blaney  v.  Mahon. 


(Z.  5)  Limitations  in  Fines.    What  good  or  allow-  [  276  7 

able. 

1.  Two  acknowledged  a  fine  of  four  acres  to  be  the  right  ofJV.  and 
granted  that  the  tenements  aforejaid^  which  JV.  held  for  his  lifi^  and 
which^  after  his  deathy  ought  to  revert  to  them^  to  remain  to  P.  and 
his  heirs  \  and  the  court  would  not  accept  it  without  limitinfl;  the 
fie  in  one  of  the  conufors  certain ;  by  which  they  acknowledged  the 
tenements  to  be  the  right  of  W,  and  granted,  that  the  fame  tene- 
ments, which  N.  held  for  his  life,  and  which  after  his  death  ought 
to  revert  to  them  and  to  the  heirs  of  one  of  them,  fhould  remain  to 
P*  and  his  heirs;  and  this  fine  was  accepted.  Br.  Fines,  pi.  46. 
cites  21  E-  3.  13. 

2.  In  dower,  rent  was  granted  by  fine,  with  conditionj  that  when 
^  heir  is  within  age^  that  the  rent  fhould  ceafe  during  the  nonage  i 
*nd  the  feme  recovered  dower  during  the  nonage,  &  cefTet  executio 
^11  the  full  age  of  the  heir.  Nota.    Br.  Judgment,  pi.  41.  cites  24 

,  3*  A  man  acknowledged  the  tenements  in  the  writ,  to  be  the' 
nght  of  one  A.  come  ceo^  &c.  except  four  acres  of  the  land,  and 
l^<"tted  that  the  four  acres  (which  j.  S,  held  by  recognizance^  till  loL 
'Wtf*  levied)  after  they  fhould  revert  to  Wirti'^Jhould  remain  to  the  fairf 
A.  and  his  heirs  for  ever ;  and  the  fine  was  received.  Br.  Fines^ 
pL  19.  cites  44  E.  3.  21. 

4^  A  man  cannot  by^iic^bywa^  of  remainder^  referve  a  lefs  ejlate  If  A.  lery^i 
^^^ffelf  than  fee.     And  therefore  if  A.  acknowledge  a  fine  to  B.  ^^J*'- 
*«fce,  and  he  render  to  A.  in  tail,  the  remainder  to  himfelffor  life,  taiTtoh/m- 
Ais  remainder  is  void;  for  A.  had  fee  fimple  before.  Well's  Symb.  /«5^»remain« 
f*  30.  cites  ♦  24  E.  3.  28.  14  H.  4.  31.  J*^*"  ^f-^" 

.  />*;  this  re- 

joinder in  tail  is  void ;  for  he  cannot  give  to  himfelf.  Br.  Fines,  pi.  itj.  cites  14  H.  4.  31.  and 
t4*  E.  3,  J,  where  he  fays  it  is  not  adjudged  ;  yci  he  fays  it  ieems  Co  be  a  void  remainder.-*-*  Br. 
Fioes,  pi.  61.  cites  S.  C.  Br.  Eftiitcs,  pL  23.  cices  S«  C.  ■  f  Br.  Eftates,  pi.  66.  S.  C. 

5.  Though 


87* 


Sint. 


j.  Though  a  find  be  acknowledged  tofeveralj  yet  thi  right  JhoU 
hi  limited  to  om  of  them  on/y^  and  the  oars  of  one  ^  and  not  to  the  heirs 
of  all.    Br.  Fines,  pi.  7.  cites  o  H.  6.  42. 

6.  A.  6.  C.  and  D.  were  fmers  and  coheirs  of  J.  S.  and  A.  B. 
and  C.  and  their  hufbands  brought  writ  of  covenant  to  levy  a  fine 
againft  D.  and  her  hufband.  And  thereby  D.  and  her  hufband  ac- 
knowledged the  tenements  to  be  the  right  of  A.  as  thofe  which  her 
hufband,  and  ihe,  and  the  other  two  hufbands  and  their  wives,  had  of 
the  gift  of  D.  and  her  hufband,  and  further  releafed  accordindj. 
A.  b.  and  C.  .rendered  to  D.  in  tail,  to  hold  of  the  chieflord  by  Cer- 
vices due  etfi  contigtrit  ipfam  ohire  fine  harede  de  corpore^  Ofr.  tunc 
poft  deceffum  ejuspr^eff  tenement  a  integra  remanerent  prad^  A.  B.  & 

C.  &  paredibus  de  corporibus  ear  urn  legitime  procreatis  tenendum^ 
&c.  remanere  ukerius  rehis  haredibus  7.  S.  defun£fi.  D.  died  with- 
out iflue,  and  A.  B.  and  C.  and  their  hufbands  brought  ^fcirefaaos 
to  execute  the  faid  remainder  in  tail  to  them  as  above ;  and  the  writ 
was  oftenfur^  l^c.  quare  tenementa  prad^  poft  mortem  prod  D,  pr£' 
fatis  A.  D»  bf  C.  and  their  hufbands,  as  in  the  right  of  their  wives 

remanere  non  debeant  juxta  for  mam  finis  prad,    Eo  quod  prof  D, 
mortua  eft&ti  harede  de  corpore  fuo  exeunte^  i^c,  Pafch.  29  H.  8. 

D.  69.  a.  b.  pi.  32, 33. 

7*  A  fine  fur  conufance  de  droit  come  ceo  que  il  ad  de  fon  done  ge- 
nerally  implies  afeefimpU  ;  but  it  is  only  by  implication^  and  there- 
fore there  is  no  repugnancy  to  limit  an  ejlate  for  life  to  Ae  conufee; 
for  the  precedent  donation  or  feoflFment,  which  is  (iippofed,  might 
•Br. Fines,  be  for  life  only,  or  *  in  tail,  and  the  general  intendment  of  the  co* 
pi.  la.  cites  nuians,  mavbe  qualified  by  an  exprefs  limitation,     i  Salk.  34X).  Hill. 
4»    o-  '4-  J  Annae,  B.  R.     Hunt  v.  Bourne,  cites  41 


Litt.  9.  b, 


Ed.  3.  14.  Co. 


[277]  (A.  a)  Extinguiflied.     What. 


D.'i57'  pl«  !•    A      Seifed  oS  divers  manors  in  the  counties  of  A  andC.  by  «- 
**  finf  the  denture  enrolled  \n  cYa^ncfiTy  for  200/.  did  demife^  grant, 

date  oftbe  ^^^  ^^  ^^Hd  let  to  JD.  and  his  heirs  his  faid  manors,  rendering  then- 

cafe  to  one  out  annually  to  the  ikid  A.  and  his  heirs  a  renty  with  ittftrefs  and  r<- 

andthe  entry  for  non-payment^  and  covenanted  to  do  all  afts,  which  (hould 

nor^And  he  devifed,  for  aflfurance  of  the  faid  manors,  to  the  intents  and  ufes 

fo  where  it  afore&id  I  after  which,  by  other  indenture  between  them,  it  was  co- 

M^'^°  venanted  that  the  faid  A.  (hould  levy  a  fine  to  the  faidD.  of  the  faid 

g^.  Ind'i  niaiK>rs,  and  that  the  faid  fine  and  all  other  afTurances  to  be  made  of 

And.  85.  the  faid  manors,'  by  the  faid  A.  to  the  iaid  D.  ihould  be  to  the  ufes  or 

*"^  ?,?*P*,  intents  contained  in  thefirft  indenture^  and  to  no  ether  ufes  or  intents  \ 

Palm.  5^.  *^^^  which  the  faid  A.  infeoffed  the  faid  D.  to  the  ufes  and  condi- 

there  is  no  tions  in  the  faid  firft  indenture  mentioned ;  and  after  the  &id  A.  at 

mention  of  requeft  of  the  faid  D.  and  to  the  ufes  in  the  (aid  firft  indenture,  le- 

M/manor.  ^^^  ^  ^^^  ^^  *^  '^^^  ^*  ^^^^^  manors  in  the  county  of  C.  and  upon 
all  this  matter  found  by  office  in  the  court  of  wards  it  was,  by  the 
opinion  of  the  jufiices,  ruled  that  the  rent  remained  not  extinguifbeJ 

by 


iTine.  i.^^ 

•  • 

by  tl\e  fine,  and  yet  ^t  fine  is  only  of  part  ^  viz.  in  the  county  ofC. 
and  not  purfuant  to  the  indenture  \  for  that  is,  that  the  fine  fliould  be 
ofjnanors  in  the f aid  counties^  &c.  Note,  a  ftrange  cafe,  but  it  feems 
chat  this  is  law  by  branch  of  27  H.  8.  which  fee  2|  3.  P*  M.  Cur. 
Ward.  1  And.  18.  Puttcnham's  cafe. 

2.  A.  feifedofa  manor,  made  a  leafe  for  years  rendering  renty  4t^i^^' 
with  daufe  oi  re-entry  \  and  afterwards  levied  a  fine  furconufance     * 

de  droit  to  the  iife  ofhimfelfand  his  heirs.  The  rent,  being  demandedi 
is  bf  hind.  Per  Dyer  Ch.  J.  A.  cannot  re-enter ;  for  though  in 
right  the  rent  pafTes  without  attornment,  yet  he  is  without  remedy. 
For  it  is  without  attornment,  and  it  would  be  hard  without  attorn^ 
ment  to  re-enter.  Per  Manwood  T.  though  the  conufee  himfelf 
could  not,  vet  the  conufor  being  cefty  que  ufe,  who  is  in  by  the  z8t 
of  law,  (ball  avow,  and  (ball  re-enter  without  attornment »  for  the 
conufor  is  in  by  the  27  H.  8. — Per  Harper  J.  The  heir  of  the  co* 
nufee  fhall  avow  and  re-enter  before  attornment.  3  Le.  103.  pi.  152^ 
Pafch.  26  Eliz.  C.  B,  Anon. 

3.  A  fine  by  one  joint enant  to  his  companion  enures  byway  of  re- 
Icaie.  Mich.  21  Jac.  B.  R.  2  Roll.  R.  398,  444,  472,  485* 
Euflace  v.  Scowen. 

4*  If  I  have  land  covered  with  water,  and  another  has  liheram  pif" 
cariam  in  it  to  him  and  his  heirs ;  clearly  if  he  joins  in  a  fine  with 
me  of  the  land,  this  extinguiAies  the  fishery,  per  Hobart.  2  Rollf 
R.  500.  HiU.  22  Jac  B.  R.  in  caie  of  Foliot  ah  Heliar  v* 
Sanders. 

5.  Where  a  fine  is  levied  by  him  who  hath  the  fee  and  freehold  Skin.  a6o/ 
in  him,  whatever  fight j  ejiate^  or  inter efi^  there  is  in  him  befides,  ^'\. 
paiTes  inclufively  in  the  fine,  not  by  way  of  transferring  the  interefl,  GreenviU* 
but  {as  it  were)  confolidating  with  thefee^fo  as  to  determine  andfx^ 
tinguijbfuch  interejt.  per  Ventris  J.  2  Vent.  332.  in  cafe  of  Digh* 

ton  v.  Greenvil!. 

6.  A  term  was  vefted  in  trujieesfor  raijing  1 000  /.  payable  to  y,  S* 
who  afterwards  levies  a  fine  of  the  land,  or  fuffers  a  recovery  of  it; 
this  is  an  extinguifhment  of  the  charge.  2  Wms's  Rep.  605. 
Trin.  1731.  in  cafe  of  P.  of  Chandoisy.  Tsdbot. 


(A.  a.  2)  Relation  of  Fines  to  what  Time,  to  avoid 

,   Mefrie  Incumbrances^  &c, 

1.  It  is  no  plea  to  plead  a  fine  in  bar  and  the  ejiatt  ofthetlaintijf 
nujhe  ietween  the  conufance  of  ity  and  the  execution;  for  it  (nail  not 

have  relation  before  the  execution  >  quod  nota.    Br.  Relation,  pi.  [  ^7^  } 
^7.  cites  21  H.  6. 17.  8  E.  3. 

2.  J.  covenants  with  B«  to  Uvy  afine^  OSf.  Mich,  i  Car.  A.  ac* 
inowkdgis  ajlatute  to  C.  8  0^.  the  fame  year ;  the  fine  is  levied  ac* 
Wdingta  the  .covenant,  and  the  conufance  taken  the  1 2th  OSf^  af6re- 
&id.  This  conufee  fhall  avoid  the  faidjiatute^  by  relation  to  the 
da/^the  £ffiiny  whirii  was  before  riie  faid  8tb  Day  of  OSaber. 


Mich.  Tcnn  now  begins  the  23d  Odober  by  an  ad  made  16  Car* 
I.  Then  the  eiToin  was  7th  Oaober»  and  the  firft  day  of  full  terra 
the  Qth*  Jenk.  250.  in  pi.  40. 

(B*  a)  Of  what  a  Fine  may  be  levied. 

S»  P*  nd  I*  pi^  I N  E  S  have  been  levied  heretofore  of  a  boillauty  offaky  and 
jetnoprv-  ^  by  fnch  name  the  profit  of  the  franktenement  pailed.  Br. 
^^^Tr!   *^^^  P*-  '♦^'  ci^esg  Aff.  12. 

CMi  FineSi  1 1.  cites  19  Aff.  ix.  but  it  fiiould  be  9  AfT*  is. 

2.  Fine  has  been  levied  of  a  comnum^  and  of  a  c^ody\  &  (cL  &. 
lies  of  it  and  execution  accordingly.  Br.  Common,  pi.  45.  cites 
4  £.4.  I,  2. 

3.  32  H*  8.  7.  /.  7.  DireSs  writs  of  covenant,  and  other  writs 
for  fines  to  be  levied,  and  other  aiTurances  to  be  had  and  made  rfpar-^ 

finagis^  vicarages.^  and  other  profits  called  fpiritualf  to  be  oevifed 
and  granted  in  chancery,  as  have  been  ufi:d  for  fines  andafliiranccs 
of  other  lands. 
S9  of  zn  mi-'  4«  A  fine  maybe  of  a  ^  rent^charge  de  novoy  which  had  no  beii^ 
^^i\^  before.  21  Ed.  3.  44*  Or  of  a  chief  rent^  or  other  rent  in  beii^. 
thing  i^r-  !&  ^'  4*  22*  Ck  dE2Lfeigncry,  48  £d.  3.  23.  Or  of  an  acqtdtud* 
fooai.  Co.    50  £d.  3.  23.    Or  of  a  chauntry.    37  Ed.  3.  33.    Weft.  Symh. 

R.onFinej>  r  2K 

II.  cites        *'     ^* 

11  H.  4.    But  fee  pi.  ir.— Covenant  was  brought  of  a  markft^  and  Keles  would  have  drawn  the 

prtcipCy  and  the  court  would  not  receive  it ;  for  praecipe  lies  not  of  it.  Co.  R.  on  Fiacsy  1 1.  cites 

S3  t.  ].  Tic  FineSi  68.  ■   ■■    *  DenfiuR.  on  Fines,  14. ecoutra.— — U'ood's Inil.  x^. 

S.  P.   For        5.  Sut  fines  may  not  be  levied  of  lands  in  ancient  demefne ;  for  if 

l«a  wron*  ^  ^^^  ^^  levied  of  fuch  lands,  it  may  be  revcrfed  by  a  writ  of  cfif- 

cotiie  lord  ceit  brought  by  the  lord  of  ancient  demefhe  >  and  thereby  he  fhaU  be 

of  whom  reftored  to  his  feigniory ;  and  it  feemeth  to  be  void  between  the  par- 

h^den^'for  ^tes^^ecsMk  coram  nonjudice.  7  H.  4.  44.  8  H.  4.  23.  21  Ed.  3. 

by  the  fine  20.  Reg.  fol.  13.  b.  de  nne  adnullando,  &c.     Yet  it  is  holden  good 

icfliottld  to  bind  the  parties^  17  £d.  3.  3.  and  7  H.  4.  [44]  Bro.  Fines,  lOi, 

«R^fee.  '^^^^^  feemeth  not  to  be  law.     But  iffudti  fine  be  of  lands  in  ancient 

and  not  im-  demefne'^  and  of  lands  at  the  common  law,  it  fhall  be  ftill  good  for 

pleadable  the  umds  at  tfae  common  law-    Weft.  Symb.  f.  25,  cites  7  H.4* 

in  his  court,    ma 
ft  Inft.  513.   ^^ 

Fines  mar  ^*  K>^;ularly  a  fine  nu^  be  levied  ofa^  things  whereof  es  pr^eape 
be  levied  tf/  ^od  reddot  OT  faciat  lieSy  as  the  writ  of  cufloms  and  ferviccs;  or 
f^f^'  ur-  whereof  a  praecipe  qmd  pernuttaty  as  to  have  common,  a  way,  &c« 
t^Uiif  «U  ^  ^^  ^^  fhorty  where  praecipe  juod  teneat  doth  lie,  as  the  writ  of  co« 
^e  ttmfon     vcnant  to  levy  a  fine  and  the  kke.    2  Infl.  513. 

fns  and  cer- 

tainly  exprcfled  in  the  writs*    Weft's  Symb.  t  25.  cites  18  E.  4.  t2.«-«*  S.  P.  Br.  Fbi«f»pL  91^ 

citek  tS  E.  4*  as. 

7^  But  in  ancient  times  fines  were  levied  of  other  things^  than  wit 
hi  at  this  day  allowed  i  and  yet  thofe  fines  uall  be  hoklen  now  as 
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available,  as  they  were  taken  to  be,  when  they  Were  levied.   2  Inft, 

8.  Tenant  in  tail  of  a  r£ni  or  common  levies  a  fine  with  procla-  Jenk.  S75« 
mations;  it  is  very  clear  that  the  ifTues  fhall  be  barred  thereby  j  pi«i9^» 
per  Walmfley  J.  2  Le«  158.  21  Eliz.  C.  B.  in  the  cafe  of  Segar 
V.  Bainton. 

9.  Of  a  Uaftfor  years^  the  fine  is  void  as  to  any  ftrangers ;  for  a  j*  270  1 
freehold  muft  be  in  the  cognizor  or  cognizee ;  however  it  may  be         ♦  ^  J 
good  hetxvixt  the  parties  by  way  of  eftoppel,  fo  as  to  conclude  thenu 
Wood's  Inft.  242. 

10.  A  fine  cannot  be  levied  of  money  agreed  to  be  laid  out  in  apur"  S.  P.  in  a 

^baji  rfland  to  be  fettled  in  taile.     But  a  decree  can  bind  fuch  mo*  ^^'  ^V^^ 

ney,  equally  as  a  hne  alone  could  bind  the  land  in  this  cafe,  if  bought  ^d.  Hm^ 

and  fettled«  per  Cur.  Wms's  Rep.  130.  Mich.  1710,     Benfbn  v.  court's  of 

Benfon.  «f«  in  tbo 

HoufeoC 

Lords,  faid  there  to  be  decreed.  24  Feb.  17x3,    Lady  Warwick  v.  Edwards* 

J  I.  Of  an  annuity  to  a  man  and  his  heirs,  no  fine  can  be  levied.  Of  aiian- 
Parliament  Cafes  i.  Arg.^-becaufe  it  is  a  thing  peribnal.     Arg.  nuityUeji 
3.  in  cafe  of  the  King  v.  Ld.  Purbcck.  j? «  8op<U 

noc 

12.  A  fine  may  be  and  ufually  is,  levied  ofjhares  in  the  N'ew  Denfli.  R« 
Rrv^r^ivater,     2  Wms's  Rep.  128.  Pafch,  1723.    Drybutter  v.  ^^^^» 
Bartholomew.  **■- 

13.  Fines  may  be  levied  of  all  thing f  in  being  which  are  inherit'*  So  of  a  vray, 
abUj  whether  ecclefiaftical  and  made  temporal,  or  temporal  j  as  of  S*?^*  ^ 
an  advorwfon^  reifory^  portion  ef  tithes^  he.  of  an  honour^  manor,  ba*  i5.-is?oC    * 
rony^  Uit^  mejfuage,  dove-houfe,  garden,  orchard,  Utnd^  meadow,  pajiure,  f^^f  ^ba^ 
woodj  underwood,  office,  fijbing,  warren,  fair,  tolly  waifs,  Jlrays,  Iftc.  ^^^<^— '^o^ 
reftt^  common,  a  hundred^  &c.     And  *  as  fines  may  be  levied  of  U!,i!TpU, 
things  in  poflefiion,  fo  may  they  be  levied  of  a  remainder  or  r^-  f^vwtUru 
verfiott^  or  of  a  right  infuturo,  or  of  ^pojftbility.  Wood's  Inft.  242.    i?'^*^ 

leviable  oi  ail  tbhi^i  whtrtof  a  pr^fcipe  ^wd  reddat  lieu     Weft.  Symb.  f.  25.-^0.  R.  OQ  FiacSt  tl 
S.  P^— And  of  fomc  things  whereof  no  praecipe  /i«,  as  oipafiurefor  two  oxen,    Co.  R.  on  Fines,  xi! 
ciCes4£,4. 1.  %7  H.  8.  12.— 5o  of  an  office.  Ibid,  cites  19  Aff.  12.— —^0  0/  cotmme  afpafiftre. 
Ibtdw  So  of  a  way  in  a  quod  permittat.  Ibid,  cites  2.  JE.  i^.-i-.^^  of  a  reni  newly  created,  Ihid, 

cites  «a.  £.  4,"       So  oi efioveri^bwfeitaot^^haybootiplowhooif  andjirekoot,  ]>eQih,  R,«in  Fines,  i±.-  ,  _i' 
So  of  an  egieein  ejfe.     Denlh.  z  5.— So  of  a  J  hailywick  or  tu^trdpHp  ofaforefl,    THd,         3o  of  any 
profit  appr€ada',vf\\]ch  is  certain ;  but  not  wjiere  it  is  uncert4iK,  as  common  lans  number,  &c.     SuS 
tbingt  eaooec  be  granted  by  fine,  becaufe  iin\t  finem  litibns  imponity  and  tt)at  cwpot  be  where 


(B,a.  2)  Oftiohat  'EfijiU  a  fine  may  be  levied,  iij 
Refped  of  its  having  been  in  PoiTef&on  of  tk€ 
King. 

T«  Where  tfa«  king  is  intiHed  by  #  Sjiifir  or  •#£#r,  who  hifs  a  do-^ 

feajibu  fitley  and  the  bands  of  the  king  are  amoved  by  due  means,  and 

§      .  afur 
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after  a  fim  is  levied,  and  Aen  the  land  is  refeifei',  yet  the  fineil 
good*     Br.  Fines,  pL  102.  cites  24  £.  3. 65. 

2.  But  where  ^e  king;  amoves  his  hands  by  ttndue  nuans^  and 
after  a  fine  is  levied,  and  after  the  king  for  caufe  re-feifes  ;  this  IhaH 
avoid  the  fine,  by  the  beft  opinion,  Br*  Fines,  pi.  102.  cites  24 
E.  3. 65. 


(C.  a)  Of  what  a  Fine  may  be.     By  what  Name. 

I.    A   Manor  may  |ki&  by  the  name  of  a  tenement*    Br.  Fines,  pL 
-^  66,  cites  9  £.  4. 6. 
2.  The  thing  of  which  a  fine  is  to  be  levied,  ought  to  be  in  ejft  at 

die  time  of  die  fine,  and  exfrejfed  in  the  fine  dire^fyj  ur  hy  im^ica* 

tion.  Br.  Fines,  pi.  97.  cites  18  E.  4.  22. 
But  where  3.  ^s  where  the  writ  is  quod  teneat  conventionem  de  tali  terra ; 
^^'rmm  ^^^  upon  conufance  of  right  of  the  land  by  him  to«nodier,tfae 
the  fine  can-  Qlher  may  grant  and  render  a  rentj  common^  ^c.  For  it  b  implied  ( 
not  %e  le-  becapTe  it  is  ijfuing  out  of  the  fame  land  as  is  in  the  writ.  ^, 
]M^*       Fines,  pL  97.  cites  18  E.  4.  22. 

And  wbere  it  is  oilfiuuLin  D,  fine  cannot  be  levied  of  land  m  5.    Br.  Fincs^  pL  97.  cites  it 

r  280  1       4*  ^  honour  may  pafs  by  the  nanuofa  manor,  or  by  its  proper 
name ;  as  de  honore  de  Tickhill,  or  de  manerio  de  TickhilL  Wcfti 
Symb.  £  26. 
5.  Itjfuffii 
east  nanmng  th4  town  wherein  it  lieth  j  for  it  maybe  out  of  my  town. 


For  if  any        ^.  {t  jfuficcth  alfo  to  demand  a  manor  by  his  proper  nam^  wth* 

towtw  into  ^"'^  naming  th  town  wherein  it  lieth  j  for  it  maybe  out  of  my  town, 

which  the  or  extend  into  fevejal  towAs  and  counties,  as  de  manerio  de  t).  cum 

manor  ex-  pertinentiis  ^  y^  it  feems  b^  to  exprefs  all  the  feveral  towns,  untD 

mined^  wbich  it  extendeth  ;  as  de  manerio  de  b.  cum  pertinentiis  jnD.  & 

nochin/of  E.     Weft.  Symb.  f.  26.  cites  19  £.  4.  fo.  9.  a.  43  £.  3.  fo.  9.  a» 

tberoanor  Brad.  lib.  4.  c.  3X.  §  3*   9  Ed.  4.  fo.  6/.  9.  a.  i6.  a,  17.  b.  n 

S^p.ff«.  H.  7' fo- aa.  b.  49. 

Weil's  Symb.  f.  z6.  qites  5  £.4.  lo^. 

6.  A  cq/lle  or  an  hundr/d  maybe  parcel  oTa  manor,  and  pafs  by 
the  name  of  the  manor,  whertff  they  are  parcel,  26  AfC  54.  And  one 
manor  may  be  parcel  of  another,  2  Ed.  3.  fo.  36.  And  a  cafile  may 
be  demanaed  by  his  proper  name,  as  de  orflello  de  B.  cum  pertinentiis, 
J  E.  3.  fo.  4.  and  an  hundred  vaxy  be  demanded  by  itjelf,  as  de  him- 
jdredode  S.  27  H.  6.  fo.  2.    Weft.  Symb.  ^  26* 

7*  A  chapel  or  an  hojpital  muft  be  demanded  by  the  name  tf  t 
meffuage.     Weft.  Symb.  §  26.  cites  13  Aff.  2. 

8.  molendmum  is  good,  without  adding  ventriticum  or  aqueeticwmp 
albeit  the  latter  be  more  ufua]^    Weft.  Symb^  §  26.   icites  44  i* 

3-13- 
Id  (ci.  fa.  it       9.  Of  a  reverjion  by  the  oame  of  the  Jand^  <xr  otherwife.    Wt^*^ 
(wm  Bgreed,  Symb.  §  26.  cites  43  Ed.  3.  22. 

.tbatafine  ,*..>.  _r 

is  good  to  ^fi  «  rev€rfim  in  tuiJy  vutbout  eKfnffitig  the  revtrfim ;  for  it  was  levied  4qr  Hhi  in  revenee 
lft  Cail^  t0mfimf$  dt  Jraii  tu  t,wO|  and  they  r^n^d^ed  again  to  the  conuTor  in  uii^tt^fpfoaaiaAer  te 

the 


Sim* 
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the  pUntiff  in  th6  fd.  fa.  and  be  fueU  execution  Be  habuit ;  qtiod  nota;  and  yet  Thorp  dixit  pro 
leit  eodeni  annOy  fo.  15.  that  where  a  fine  is  levied  fur  c^inufance  de  droit,  or  by  grant  and  renderi 
iy  him  ^Ao  bath  notbirg  hut  the  reverjien,  the  couofee  (hall  not  liave  aAion  thereof,  where  there  is  00 
mttoivn  tftht  rtiftrjum ;  fc.  it  is'  not  *  comprifedi  but  it  feems  clearly  that  by  fine  levied /«r  cowtfunce 
dedr^eom  eeof  &C.  it  is 'good  to  pafs  the  reverfion*  Br.  Fines,  pi*  18.  cites  43  E.  3.  22.  pi.  39* 
cites  37  H.  6.  5.— Br.  Fines,  pi.  97.  cites  iS  E.  4.  22.^—*  The  Larger  edition  of  Brook  in  folio  it 
(t  contra),  the  fmaller  in  folio  is  (examin)  1  the  4to  edition  is  (exie). 

10.  Land  is  to  be  demanded  bf  the  certain  meafure  ofthefuper^ 
fcial  quantity  thereof^  hida,  carucata,  bovata,  virgata,  acra,  roda 
tcTTx.  And  in  like  manner,  be(cus,  fubbofcus,  bruera,  mora,  jun- 
caria,  marifcus  &  alnetum,,&  rufcaria,  may  be  demanded  by  the 
number  ofacr.es  thereofU-i6  All.  9.     Weft,  Symb.  §  26. 

11.  Turbary  may  be  demanded  by  the  name  of  tnoore.  Weft. 
Symb.  §  26. 

12.  Houfcboot^  haybooty  and  plowboot^  may  be  demanded  by  the 
name  of  ejlovers :  thus,  de  rationabili  cftoverio  in  bpfcis,  viz.  in 
decern  acris  bofci  ipfius  A.  in  D.  &c.  Weft.  Symb.  §  26. 

13.  Parfonages^  re^ories^  advowfons,  vicarages^,  or  tythes  impropri^  ^rJot^W 
atiy  pafs  not  by  the  name  de  advocatione  ccclcfiae,  but  de  re£ioria  ^^X!^J'he 
icclfjiadeS.  cum  pertinentiis.     But  when  it  is  only  of  a  prefenta"  writ  mull 
//«/,  it  muft  be  de  advocatione  eccleftae  de  S.  and  not  cum  pertinentiis.  be  deadvo* 
Weft.  Symb.  §  26.  ^f  *•*  7?"  . 

•f  ^  ^  nae  ecclefiB 

Oe  S,  and  Kot  eumpcttiHentili*    And  where  na  vicarage  is  tjulawed,  it  pafles  under  thef«r  words  d$  ad 
vttjiknf  eccliJLe  de  S.  ^f.    Weft.  Symb.  f.  26. 

14.  If  an  entire  manor,  mefluage,  or  other  entire  thing  be  divided  At  if  the 
or  parted,  and  after  ^Jine  is  to  be  levied  offortu  of  the  parts  of  the  W'»'«»f  of  l>. 
thing  fo  fevered,  then  muft  not  the  fine  be  de  medietaie^  or  quarta  ^jl^i^ff^^ 
partCy  or  other  part  of  the  manor,  meftuage,  or  other  thing ;  but  fuch  the  fine'of* 
part  muft  be  demanded  by  the  name  of  the  whoU  thing*     Weft's  the  one  part 
Symb.  f.  26.  .  y   -        .  ^  (if,hedi- 

'  vifion  he  fo 

wadci  ihac  the  manor  of  that  part  be  not  extinfk)  mof^be  dt  nuPuHo  tU  D,    Weft.  Symb.  f.  a6. 

15.  So  if  a  mejfuage  and  20  acres  of  land  be  parted  into  two  parts  ; 
the  fine  of  the  one  part  muft  be  de  uno  mefuagio  ^  decern  acris  terra j 
^c.  and  not  de  medietate  unius  mefuagii,  &  20  acrarum  terrae  j  for 

the  things  new   divided  from  the  reft,  are  now  become  whole  f  281  1 
things  by  themfelves,  though  lefs  in  quantity  than  the  whole  was 
before  divifton  thereof  made.    If  a  thing  be  twice  named  in  a  writ 
of  covenant,  it  hurteth  not,  as  a  manor  and  a  hundred,  parcel  of  the 
fame  manor.  Weft.  Symb.  §  26.  cites  27  H.  8.  2.1 

16.  A  fine  was  levied  de  duobus  tenetnentis^  and  for  that  reafon 
was  reverfed  j  for  the  word  tenement  does  not  comprehend  any  cer-    • 
tainty ;  for  it  takes  in  mefuage,  land,  meadow,  pafture,  &c.  and 
whatfoever  lies  in  tenure ;  and  it  will  pafs  rent  or  common.    Le. 
188.  Trin.  31  Eliz.  B.  R,     Steed  v.  Courtheys. 

17.  A  manor  in  reputation^  which  is  not  a  manor  in  truth,  does  A  manor^ 
ftot  pafs  by  the  name  of  a  manor  in  a  fine  or  recovery ,  for  they  are  '?^  «*put^. 
grounded  on  original  writs,  which  ought  to  be  certain,  and  not  to  ^^  ^^L 
be  taken  by  intendment  j  but  other  wife  of  a  grant,  or  feoffment;  chtiSwneol 
for  there  the  intent  of  the  parties  ihall  help  it.    Nov.  7.     Tohnfon  »  manor, 
v.Hcydon.  /   /      J  xbo^hnoi 

S'fiL  ^'*  "*  ^^^ ^ ^•"'  ^'  Strowd— — Cro.  E.  524,  707.  Mich.  38  and  39 Elii,  B.  R. 

ymet  r.  Mallft.— ^Uy,  aS,    •  Tjhhw  v.  T»ii)ik>  contra  to  Noy.  7.  the  indcntuire'to  ImhiW 

Vot.  XIIL  Z  ufif. 
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ufesy  fliewin;  the  intent  to  pAfs  the  m^nor  and  all  land  parcel— —and  I>y  the  grant  Off  fncfi 
a  reputed  manor,  an  advrajfon  fhall  paf?  as  appendant.       Mich.  32  and  ^^  Eliz.  C  B*     Le. 
,207.  Lon^  V.  Hcmrainps.— — Dod.  of  Adv.  1%.  See  Prcfidcms  (B).— S.  P.  Savil. 

113.    Pafch.  28  Eliz.  Thetford's  cafe.  *  S.  C  adjudged  accordingly.  Vent.  51.—— 

And  Sid.  190.  Pafch.  i(  Car.  2.  B.  R. 

For  rent  is        18.  A  fine  of  land  will  not  be*  a  bar  of*  nnt ;  as  Icflec  for  life, 

?A;«^'^d  ranainder  for  life  of  rent ;  the  firft  leffee  purchafeA  the  land,  and 

the  fine  is  levies  a  fine  of  that  >  this  fhall  not  bind  him  in  remainder  of  the 

not  levied  rent,  per  Winch  J.  2  Brownl.  155.  in  cafe  of  Bicknell  v.  Tucker. 

Cm^  T.^o  ——cites  Palmer^s  cafe,  f  and  Smith  and  Staplcton's  cafe. 

■      ■  The  fame  of  common.    Ibid.  But  .where  the  rent  was  granted  in  tail,  and  itfuinE 

out  of  a  manoTy  a  fine  of  the  manors  with  an  avermtnt   that   the    ngremuni  ai>d«  to  bar  the  rtnif 
per  Hubert  Ch.  J.  and  Harvey  J.  v.  Hutton  J.   is  a  bar  of  the  rent,  Cro.  J.  699-  HiU.  1* 

Jac  B.  R.  Helliar  v.  Sanders. 2  Roll.  R.  50^.  Foliot  v.  Sanders.  S.C Wm^ 

109.  121.  adjudged  by  two  J.  againft  Hntton.  S.  C  by  the  name  of  HiHiard  v.  Sanders. 

*  Jenk.  275.  pi.  96.  contra,  cites  it  as  adjudged,  that  by  fine  with  proclamations  the  lenipaiSes 
incluftvely.    20  Jac.  z.  Hilliard's  cafe. fPl.  Com.  435. 

Wmch-  ig^  Jf  tenant  in  tail  of  any  ojffct  levies  a  fine  of  land  Bilonghtg  to 

per  Hubert.  ^^  office,  this  (hall  bind  his  iflue;  yet  the  land,  was  not  entailed, 

but  the  office  }  per  Hobart  Ch.  J*  2  RolL  R.  500.  Hill.  22  Jac.  in 

cafe  of  FoUiot  v.  Sanders* 

20.  A  fine  may  be  levied  of  zjhare  in  the  New  River  watery  hj 

the  defcription  of  fo  much  hndy  aqua  coopert.     2  Wms's  Rep.  128, 

Pafch.  1723.  Drybutter  v.  Bartholomew. 


(D.  a)  Who  (hall  be  barred  by  the  Fine. 

I.  1  F  one  hath  a  remainder j  or  a  revcrfion^  depending  upcnanejlite 
fir  years,  or  by  &2itutt  Jiapkj  (latute  merchant,  or  elegit,  and 
the  termor  be  dijffeifea,  aod  a  fine  levied,  &c.  and  5  years  pa^ ;  they 
be  all  barred  thereby :  for  that  thefe  termors  might  prefently  have  en- 
teredy  and  he  in  the  reverjion  or  remainder,  for  fuch  dififeifin  mi*ht 
have  had  an  ajftfe.     So  that  the  ftat.  4  H.  ^.   24.  feems  to  bar  tbc 
'  termors  through  negligence,  by  this  i^-ord  intereft,  which  compre- 
hends a  term.     Weft's  Symb.  f.  183,  cites  PI.  C.  374.  a»^ 
Vld.  (K.  a)       2.  If  an  infant  heir  of  one  beyond  fea  dying  there,  makes  not  his 
5T9  s"c.      ^^^^  within  5  years  after  the  death  of  his  father,  being  of  fiill  agc> 
bv  the  name  and  without  any  itnpediment,  ice.  he  (hall  be  barred  ;  per  Anderfon, 
of  Puniev.    Ch.  J.  Le.  215.  Mich-  32  and  33  Eliz.  C.  B.  in  Cotton's  cafe. 

Cro.  £.  2x9.  S.  C.  bf  n.imeof  Smy  v.  June  alias  Chown. 

r  282  1       S-  ^^iP^  is  barred  by  fine,  though  levied  before  bis  fntrj,   Cro. 
*-  •"  C.  201.  Mich.  6  Car.  B.  R.  Hulm  v.  Keylock. 

4*  Fine  and  non-claim  bars  not  a  man  in  Ireland  i  but  not  be- 

caufe  Ireland  is  not  a  member  of  Engbnd,  but  becaufe  of  abfenu, 

as  in  cafe  of  imprifonment.     Arg.  Cart.  187. 

S.  C.  cited        5-  If  there  be  tenant  by  elegit  of  land,  and  a  fine  be  levied  of  diat 

Arg.Shof«r.  land,  and  ^  years  with  non-chim  pafs ;  the  intereft  of  the  tenant  by 

^  elegit  is  bound,  according  to  S  aff yn's  cafe.  5  Rep.  124.    Odit^' 

\l\k  if  the  land  had  not  been  a£iuaUy  extended ;  and  if  an  inquifiQ<'a 

upon 


•  ■■ 


^pOn  an  elegit  be  found,  the  party  hefbre^  entry  hai  tKe  poflei&ony 
And  a  fine  with  non-claim*  ihall  bar  his  right ;  for  before  adual  en- 
try, he  may  have  eje£hnent  o;:  trefpals,  and  fo  not  like  to  an  inter- 
cue  termini.  Mod,  217.  Trin.  28  Car.  2.  C.  B.  Ognel  v.  Ld.  Ar- 
lington &  aL 

^.  A  line  and  5  years  non-claim  will  bar  the  intereft  of  tenant  show.  35. 
hjjiatutejtapley  after  liberate^  before  entry.  See  2  Vent.  321,  &c.  Trin.  i  v,\ 
Dighton  V.  UrcenvilL  ^^X  ^' 

SJcin.  3160.  Knight  v.  Greenvill  S.  C. 

7.  A  fine  by  mortgagor  t$  afecond  mortgagee  will  not  bar  ^^firfl 

fnortgageej  though  more  than  5  years  pafs ;  the  mortgagor  being  all 

that  time  in  poiTeffion,  and  paying  the  intereft,  and  fo  was  tenant  at 

will  to  the  firft  mortgagee.  Carth.  414.  Trin.  9  W.  3.  B.  R.  Hulm« 

V.  Hatton. 


(D.  a.  a)   Barred.    Who,    Ifluc  in  Tail.    Where 

Tenant  in  Tail  is  Cognizee. 

1.  A.  by  fine  gives  an  eftate  tail  to  B,  remainder  in  tail  to  C. 
/fiifterwards  A.  the  donor^  by  another  fine  limltsy  (vice  verfa)  viz.  to  C 

in  tmly  remainder  to  B*  in  tail\  yet  the  firfl  intail  ftands  unaltered. 
For  the  fine  being  levied  to  the  tenants  in  tail,  the  words  were  all 
the  words  of  A.  and  not  of  B.  and  C.  and  though  B.  and  C.  could 
be  cftopped,  yet  their  iilue  fliouid  be  remitted,  Br.  Fines,  pi.  73. 
cites  8  Aff.  33. 

2.  "WhtitSifine  fir  life  is  levied  to  tenant  in  tail  on  [grant  and]  ren^ 
tkry  his  eftate  by  this  is  changed.  But  Brook  makes  a  quaere,  and  fays, 
that  it  feems  the  beft  opinion  is  contra,  unlefs  it  be  sifine  executed  i 
but  a  fine  fur  grant  and  render,  &c.  which  are  not  executed,  is  no 
difconti nuance  nor  conclufion  to  the  heir  in  tail ;  nor  does  the 
ftafUte  de  finibus  of  averments  hold  place,  but  of  fee  fimple,  and 
where  he  claims  as  heir ;  but  the  heir  in  tail  claims  by  the  donor, 
therefore  it  feems,  his  entry  is  lawful.  Br.  Eftoppe),  pL  6o.  cites 
8  H.  4. 7; 

3.  No  fine  levied  by  tenant  in  tail  barreth  his  ifTue  immediately, 
hut  where  the  tenant  in  tail  is  cognizor.     Weft's  Symb.  f.  1 80. 

4.  As  if  tenant  in  tail  bring  a  writ  of  covenant  againft  a  Jlranger^  After  the 
and  he  recognize  the  land  to  be  the  right  of  the  tenant  in  tail,  as  death  of  the 
that  wiiich  he  hath  of  his  gift,  &c.  and  the  teriant  in  tail  grants  and  [^Jl^jhc*^ 
renders  th^  land  to  the  cognizor  fir  years^  yielding  rent,  &c.  and  dies  j  iffue  ac- 
this  fine  is  void  againft  the  ifllie  in  tail.  Weft's  Symb.  f.  180.  cites  ccpt«<l  ^ho 
M.  10  and  II  Eliz.  Dy,  279.  pi.  7.  36  rf.  8.  Br.  Fines,  118.  qu"cmon*'* 

was,  if  this  Ihould  bar  the  ilTue  of  his  entry?  D.  279.  pi.  7.  5ut  00  judgmeac 

5.  A.  and  M,  his  wife  vftrt  f^ifed  fir  lifi  (f  the  wife^  as  in  her  s.P.  and 
right,  the  remainder  to  E.  C.  in  tail,  the  remainder  to  tbefaid  E.  C.  ^^^  p,** 
inform    A.  and  M.  his  wife  levied  a  fine  fur  conuiance  de  droit,  come  213.  h  pi. 
€eoy  bfc.  to  thefaid  E,  C.  with  proclamations,  who  granted  andren-  4*-  fafch. 
d^red  rent  of  2']  L  10  s,  to  the  conufots  for  term  of  their  livesy  with  Jj^^^^i^^^pu 
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nton.    But  rhuie  of  dif^reis ;  and  after  E.  C  dies^  and  die  land  defcended  to 

(ays,  that  fj^  Q^  1,^^  fon  and  heir  in  tail,  who  Icafcs  the  land  to  one  P.  foe 

ne\or  fi^^  ycars,  and  after  M.  dies  ;  A.  diftreined  *  for  die  rent,  and  he  brought 

gued^—  replevin ;  and  in  this  cafe  2  points  were  retblved  and  adjudged.    I. 

Keiw.  %ip  That,  againft  fuch  fine  accepted  by  tenant  in  tail,  the  tfpit  may  avtr 

Hf  fuune  of  continuance  oi  the  fetfin  by  force  of  the  tail,  and  the  iSue  in  tail  is 

Parker  v.  not  eftoppcd  by  the  admittance  and  acceptance  of  his  anccftor.  2. 

Payne.^  That  the  grant  and  render  of  the  rent  was  not  widun  the  ad  rf 

«?s.  c.li!i  4  "^^  7-  ^^  3^  ^'  8.  becaufe  die  fine  was  not  levied  of  die  land  it- 

Wdi's  *  felf,  that  was  intailed,  but  of  the  rent  newly  created  out  of  the  land 

Sym.  s.  ^  K.ep.  89.  b.  90.  a.  cites  it  as  adjudged  M.  3  and  4  £liz.  C.  B. 

P^c;^S.  Ro*- 1+83.  Conifty's  cafe. 

b,  15  £iiz.  piDr  Thornton.—— S.  P.  Jenk.  275.  pi.  96. 

6.  Grandfather,  father  and  fon ;  the  grandfather  by  indenture 
TD3ikx:&  feoffment  in  fee  rendering  rent  to  him  and  his  heirs,  and  diesj 
the  father  accepts  the  rent ;  the  feoffee  levies  a  fine  with  proclama- 
tion ;  5  years  pafs^  and  then  the  father  dies.  The  point  was,  whe- 
ther the  acceptance  of  the  rent  by  the  father  had  extineuifhed  his 
right  to' the  intail,  or  whether  it  is  an  eftoppel  only?  for  if  he  is 
only  eftopped,  then  he  having  a  right  at  the  dme  the  fine  was  levied, 
and  the  5  years  incurring  in  his  time,  the  fon  was  barred ;  but  if 
he  had  exdnguiibed  hisintereft,  then  the  fon,  being  the  firft  to 
whom  the  right  came  after  the  fine  levied,  is  not  barred  by  the  5 
years  incurred  in  the  life  of  the  fiither.  It  was  adjudged  per  Walm* 
(ley  and  Clench  J.  at  Lancafter  affifes,  that  the  iflue  was  barred. 
But  the  court  here  thought  that  he  is  not  barred.  Becaufe  the  ac- 
ceptance is  a  conclufwn  onfy^  and  does  not  extinguijb  the  right*  Mo. 
301.  Pafch.  33  Eliz.  Hulme  v.  Jee,  alias  Ice. 

7.  If  a  fine  be  levied  to  tenant  in  tailj  and  he  grants  and  renders 
the  land  to  him  and  his  heirsy  and  dies  before  execution^  this  is  no 
difcondnuance ;  otherwife  it  is,  if  it  had  been  executed  in  die  life 
.of  the  tenant  in  tail.     Co.  Litt.  333.  b.  • 

8.  If  tenant  in  tail  accepts  afine^  with  render  to  another  for  yearSy 
this  (hall  bar  him,  becaufe  it  works  a  difcoqdnuance ;  but  otherwife, 
where  it  is^^  life  5  per  Button.  J.  Winch.  123.  HiD.  22  Jac.  B. 
R.  in  cafe  of  Milliard  v.  Sanders. 

9.  Tenant  in  tail  accepts  a  fine  fur  conufancede  droit  cwu  ceo^vA 
then  fufFers  a  recoverv;  this  makes  no  alteration  of  his  elhte. 

Vent.  257.  Pafch.  26  Car.  2.  B.  R.  Anon. Per  Hale  Ch.  J. 

Mod.  117.  Green  v.  Proud.  S.  C. 


(E.  a)  Of  Lands,  &c.  in  Lieu  Conus. 

I.  ASSISEof  tenements  in  W.  the  defendant  pleaded  tflopfd  hy 
^^fine  levied  of  the  fame  tenements  by  the  anceflor  of  the  plain* 
tifF  in  O.  Judgment  J  if  the  plaintiff Jhall  fay  that  they  are  in  W.  and 
the  plaintiff  faid  that  O.  is  a  hamlet  of  IV',  and  a  good  plea  j  by 
which  they  pleaded  over.    Bn  Brief,  pi.  292.  cites  28  AiT.  6. 

2.  Affife 
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1.  Affife  brought  in  nova  firefta  is  goody  and  yet  no  vill  nor 
hamlet.    Co.  R.  on  Fines  12.  cites  18  Libr.  AfT.  30. 

3.  And  yet  in  fcire  facias  to  execute  a  fine  levied  of  lands  in  D. 
the  teiantJhaiJ  not  fay  that  therf  is  no  fucb  vilL  Co.  jl«  m  Fines 
12.  cites  18  £.  4.  51. 

'  4.  A  fine  may  be  levied  of  a  ca/fle  or  of  a  manor^^itbout  expr^f 
fing  in  what  viily  or  hamkt,     Co.  R.  on  Fines,  12, 

5.  A  fine  is  good  in  a  *  hamlet.  38  £d.  3.  fo.  19.  18  Ed.  4«  fpr  Co.  R.  on 
6.  and  7  Ed.  6.  Br,  Fines  44.  and  91.  or  in  a  town  decayed^  7  Ed.  J^'""»  "• 
6.  Br.  Fines  91.  Ncverthelefs  it  is  alfo  good  to  name  the  town  th?nk  fine 
wherein  the  hamlet  is,  as  it  feemeth  \  and  that  with  addition  for  dif-  of  UnUs  in 
jdndtion,  if  there  Be  divers  towns  of  the  fame  name  in  the  fame  ^  t^aniiet, 
county,  Weft's  Symb.  f.  27.  -f  1^^^ 

ml,  but  if  it  is  reoeived,  then  it  is  good.  Hale  fnid  in  i  H.  8.  9.  a.  That  if  a  fine  be  levied  iif 

A.  B.  and  C.  and  none  of  them  is  a  viU  nor  baroiet,  but  certain  marffionSf  or  boufes^  if  it  be  accepted  it 
U  good.    Co.  R.  on  Fines,  12. 

A  feirt  Jac'ui  lies  on  a  fine  levied  in  a  bnmltt  which  proves  fuch  fine  to  be  ^x>d. '  Br.  Finely  pU 
9j.  cites  8  E. 4.  6.— —•Co.  R.  on  Fines,  12.  cites  f  38  H.  3.  20.  per  Thorpp,  and  8  E.  4.  6. 
■  -^t This ihould  be  38  £.  3.  20^  4.  in  pfincipio.  Iir  2  8a  1 

6.  If  a  manor  extend  into  divers  tpwns,  2S  4t  ^'  0^  it  is  good  to  ^«/if  anwn 
exprds  all  or  none  :  as  de  manerio  de  S.  in  A.  B.  Q  for  if  any  of  ^ZfoZL  - 
the  towns  be  omitted  none  of  the  manor  in  that  town  pafleth.    Yet  ,ai»/:  as'"' 

a  fine  of  a  manor,  cum  pertinentiis  would  have  carried  the  whole  ma^  5o///A  ^.  and 
«r.    9  Ed.  4.  6.  Weft's  Symb.  H  17.     '  ,  ^^^ 

writ  of  one.  of  the  (aine  manors*  to  exprefs  cettainlv  wliich  of  them  is  intended  to  be  paifed,  47 
^  3.  12  H.  7.  6.  Albeit  it  i^  thought  good  enough  by  tlie  n^une  of  Che  roai)or  of  S.  without  ad- 
Aion ;  for  certainty  is  always  WeiJ.    Weft's  Syinb.  f.  27. 

7f  A^  ^loti  of  covenant  was  brought  iipon  an  indenture  qf  fe? 
Wment  by  defendant's  wife  before  marriage  of  lands  lying  in  Ilfof^ 
tn  tbepartjh  ofAiarjhamy  whereby  (he  covenanted  to  aflure,  &c.  the 
l^intiiF  affigns  a  breach,  that  he  tendered  a  note  of  a  fine  to  the  de- 
fendants, before  certain  commiffioners,  of  lands  in  the  parijh  of  Mar-: 
A^  and  requeued  the  defei^dants  to  acjcnowledge  the  fine,  h\\^ 
that  the  defendants  refufeil.  'to  this  defendants  plead,  that  they 
^tre  feifed  of  other  lands^  in  the  pqrifi  of  Marjham^  no  part  whereof 
were  containefl  in  fhe  deedj  and  becaufe  thofe  lands  nqt  contained  in 
*^Jccd,  were  contained  in  tlje  note  of  the  fine,  therefore  they  re- 
fi4cd  to  acknowledge  It.  To  this  the  plaintiff  demurred.  But 
^cr  argument,  the  court  were  of  opinion  for  the  defendants ;  for 
though  a  man  is  not  obliged  in  a  fine,  to  fet  out  the  parcels  exa<Etiy 
agrei^ble  to  the  deed,  and  it  is  ufual  to  p^t  In  rather  mpre,  leall 
m  cafe  of  a  miftalce,  hp  may  lofe  part  of  the  land ;  yet  here  the 
covenant  was,  to  levy  a  fine  of  lands  in  Jltoqi,  in  the  parilh  of  Mar- 
warn,  and  the  note  tendered,  is  of  lands  in  the  parifh  of  Mar(bam» 
«ow  a  fine  may  be  levied  of  lands  lying  in  a  rill ;  and  therefore 
thofe  not  being  lands  in  the  vill  of  wnich  defendant  covenanted  to 
'^y  Ae  fine  it  feems  a  good  excufe,  and  thereupon  judgment  was 
ll^en  for  the  defendants,  unlefs  caijfe,  &c,  berorc  the  end  of  the 
fr«n.    Pafch,  12  Geo,  %.  C,  ^.  Danbjr  v.  Gregg  and  Ux. 
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(E.  a.  2)  Of  Lands  in  feveral  Vills,  8cc. 

jr«.f  where  j.  A  fine  was  levied  of  lands  in  Blandford  Forum,  Rcfolved 
inthchami  ^j^^^  ^j^j^  q^^jj  ^^^  ^^  \^nAs  in  a  hamlit  in  that  towriy  there  being 

wisoftiya  conjiables  diflinSl  in  Blandford  Forum  from  others  that  were  in  the 
tytbi»9^iMH  hamlet  j.  fo  that  they  were  as  2  vills.  Vent.  143.  Trln.  23  Car.  2» 
VuT:    B.  R.  Anon. 

Jlabi'i  of  the 

'jill  extrciftd  c.utburity  in  the  kam/rt,  (which  proves  it  to  be  but  as  a  hiAnUt)  it  was  refolved  that 
the  fine  conveyed  the  lands  in  the  hamlet.  A  parijh  may  contain  tea  vills,  and  if  a  fine  be  levied 
of  lands  in  the  pari(h,  this  carries  whatfoever  is  in  any  of  the  vills.  5«  where  there  are  tiiwife 
villi f  if  the  ct^tftaShwick  of  one ^  *^«'^  <'**''  ^^  *^  'f/^i  that  is  the  fupcrior  or  mother  vill,and  the 
land  which  is  in  the  otheo  ^all  pafs  p/r  nowen  of  all  the  lands  in  tUnt.  But  if  found  that  ihey  had 
di(\in6l  condableSi  and  could  not  interfere  in  their  avithority,  it  would  be  otherwifc.    Vent.  1 70' 

Mich.  i\  Car.  2  B.  R.  Waldron  v.  Rufcarrit. Mod.  78.  S.  C. »  In  fuch  cafe  thef* 

may  go  for  (everal  vtUSy  or  one  vill.  per  Hale»  Ch.  J.  Mod.  117.  in  cafe  of  Green  v.  Proude* 

If  the  patijh  of  D.  amicuns  :o  vilh^  and  a  fine  or  recovery  i>>  had  of  land  in  D.  this  does  not  ex- 
tend to  the  lands  in  the  other  vills  out  of  the  vill  of  D.  Trin.  4  Jac.  B.  R.  Cro.  J.  120.  Stork  v. 
Fox.    '        S.  C.  cited  and  agreed.    Sid.  10.  in  cafe  of  Wefton  v.  Carter. 

If  there  be  a  vill  calUil  R.  within  the  pvijh  of  R.  and  a  recovery  is  fuffercd  of  hntft  inR,  and 
fay  I  not  in  the  parifli  of  R.  but  in  the  deed,  to  make  the  tenant  to  ttie  prxcipe,  and  in 
which  he  covenanted  to  fuiTcr  the  recoveiy,  the  lands  were  mentioned  to  be  in  the  parifii  of  R. 
rhe  lands  in  the  pariili  of  R.  do  pafs ;  fur  the  indenture  and  recovery  make  but  one  convey- 
ance ,'  and  it  was  found  by  verdi^,  that  the  intention  of  thp  parties  was  to  pafs  bcth.  And  as 
to  tius  pui-pofe,  the  court  was  all  of  opiaioii^  that  there  was  no  diiTeroQCe  between  a  fine  and  I 
recovery,   a  Mod.  zij,  Trin.  29  Car.  2.  C.  B.  Addlfon  v.  Ocway. 

JT  28  c  1       ^'  ^^  ^^^  ^^^  ^^  levied  cf  lands  in  a^par\jb^  it  (hall  extend 
♦The  air-    ^^  *^^  *^  viUs4n  that  parifli,    Veat.  143.  Anon,  ut  fup. 

iitors  of  late  have  been  directed  to  make  out  writs  of  lapds  in  pavochift.  %  Vetit.  32.  in  Sir  John 
Otway's  cafe.      m>  a  Mod.  238.  S.  Ct 


(E.  a.  3)  •  Claim,  or  Entry  to  avoid  a  Fine*     Made 
How,     Entry  into  Part  of  the  Land,  &c. 

1,  If  a  dijjii/ir  of%  acres  levies  a  fine  ofboth^  the  difleifee  may  enter 
into  one  acre  onlvj  and  this  (ball  not  be  an  entry  into  both,  though 
tbey  arc  in  thejeifin  ofom  and  the fam^  perfon^  and  of  one  and  the  Jam 
title,     Co,  R.  on  Fines  13. 

2,  But  if  the  diffeifor  leafethfor  20  years  part  of  the  land^  where-* 
©f  the  diffeifin  was  committed,  and  the  dif/iifee  2i^rwuxds  enteretb 
into  the  land^  which  continueth  in  the  pcjjejpon  of  the  dijfeifor^  in  th0 
name  of  the  whoUy  the  fame  entrv  {ball  not  extend  to  the  land  leafed  i 
for  here  the  leifec  is  in  by  title,  Le,  51.  Pafch.  ^9  Eli«»  C.  Bt 
Potter  V.  Steddal. 

3,  But  if  tenant  for  life^  of  land,  leafe  parcel  thereof  to  hold  at 
Vfilly  and  being  in  pofTeifion  of  the  refidue  levies  afne  oftht  wholes 
the  leflbr  enters  into  the  landj  which  was  let  at  willy  in  point  of 

foffiiture  in  the  name  of  the  whole ;  it  was  holden,  that  ^t  fame 
is  a  good  entry  for  the  whole ;  for  in  this  cafe  he  is  not  in  by  title  \ 
t)cc?iufe  when  tci)ant  for  lifip  leafcth  it  at  will,  and  afterwards  levies 


• 

2  fine,  the  fame  is  a  determination  of  the  will.  Lc,  51,  $2*  Pafch. 
2Q  Eliz.  C.  B.  Potter  v.  Stcddall. 

^  If  difleifor,  &c,  m^ke  feveral  leafes  of  feveral  parcels^  viz.  of  Ift^«  f«^'«- 
diverfe  houieSyfor  yurs  to  Jeveral  pcrfins^  the  entry  into  one,  in  the  jj^^jj^j  J^*^_ 
name  of  all,  is  good  for  all.     But  otherwife  it  is,  if  the  leafes  were  mi  parcels 
for  lives.  D.  337.  b.  Marg.  pi.  37.  cites  M.  42  and  43  Eliz.  B.  cbimumLr 
JL  Goodoun  V.  Gerners.  ,t>*;"" 

u]H»n  one  parcel,  in  tlic  name  of  all,  is  good  for  the  wbote.  D.  337.  b.  Mtfg.  pi.  37«  cites  M.  42 
a»d  43  £lie..B.  R.  DAlton  v.  Hammond. 

Ill  the  cafe  of  leafes  for  yeai-s  (as  atxwe^  of  l.inds  in  the  fame  county,  it  was  held  good  hy  Jones, 
Doderidge  and  Crctv,  beiaufe  the /r.#*'»*W  11  in  om^  and  the  f.ime  county,  D.  337.  h.  Marg.pl. 
37.  cites  HtlL  ai  ]ac«  B.  R.  Rot.  133.    Argoll  (LaUy)  v.  Cbcyney.  ■  JLat.  71.  S.  0.  Palm* 

402.  S.  C. 


(E*  a.  4)  Claim  or  Entry  to  avoid  a  Fine.     How, 
into  Part.    In  ReJpeQ  of  the  Place  where. 

I.  In  an  ejeftione  firmx  for  lands  in  Wales,  the  cafe  upon  a  fpe-  Difleifee  of 
'  cial  verdid  tvas,  that  a  manfeifed  in  fee  of  lands,  for  continuance  of  ^^"Js}"  f^e 

them  in  bis  name^  and  for  the  maintenance  of  his  brother^  makes  a  a.  b.  and 

leafe  for  500  years  in  trufl^  that  himfelf  Jhould  receive  the  profits  C  entered 

during  his  life^  and  that  afterwards,  his  brother  Jhould  enjoy  them  ;  !*y  ^^'^"^^ 

with  fome  other  truiis.     And  afterwards  being  in  pojjejjion  accord-  j^^j^  ;„  g^ 

ing  to  the  cnift,  he  covenanted  with  other  perfonsy  (not  with  the  lef-  and  c.  in 

fees)  toftandfeifed  of  the  faid  lands,  upon  the  fame  conftderations  as  ^^*  ^^^  ^ 

were  mentioned  in  the  leafe,  to  the  ufe  of  him/elf  for  tifty  with  re-  f„  a?  bT  ' 

iuaindirs  over^  according  to  the  trufts ;  and  further,  that  the  faid  leafe  asd  c.  The 

and  all  efiates  madiy  or  to  he  made  hy  himfelf  (hould  be  and  enure  to  ^^^^  ^«W 

thejanu  ufes  j  and  levies  a  fincy  and  5  years  pafsy  the  lejfor  being  in  ^^^^  \^^ 

pojfeffion  according  to  the  truft,  and  enjoying  the  profits  during  his  good  entry 

life ;  afterwards  the  leffor  diesy  and  one  of  the  lejfees  enters  into  part  ff»rthelandi 

of  the  lands  in  one  county  (which  was  not  comprijed  in  the  fine)  ^"jfJccfty 

claiming  aJJ  the  lands /»  the  other  county.    It  was  infifted  among  que  ufe, 

other  things,  that  this  claim  was  not  well  made,  being  in  another  who  is  ths 

county.    And  Hale,  Ch.  B.  faid,  that  if  a  claim  had  been  requifitc  1^"^,"/^^,;* 

in  this  cafe,  (which  ^he  thought  it  was  not)  there  was  no  colour  &c.  where- 

whereby  to  make  this  claim  good.     Hard.  400,  401.  Pafch.  17  fore  the 

Car.  ;t.  In  Scacc.  Focus  v.  Salifbury.  F*^!;!!!!^:! 

■'  jiulgmentto 

recover*  D.  337,  b.  pL  37.  cites  9  H.  7.  accordins^ly. 

*[286] 

{F.,a)  Claim  to  avoid  Fines.     When  to  be  made. 
And  in  what  Cafes  it  may  be  made  at  any  Time; 

I.  I  jR.   3.  7.    Confines  the  claim  cf  all  perfonSy  both  privy  and 
Jlr anger Sy  (except  women  covert  not  parties  to  the  fine^  perfons  under 
agcy  in  prifony  out  of  the  realniy  or  not  of  found  mind)  to  5  years  after 
proclamation^  .  •  • 

Strangcrsy  to  whom  a  right  cotnes  after  th:fint  ingrpffedy  mufl  claim 
within  5  years  after  fuch  right  accrues. 

Z  4  Ftmes 


286 


iTine^ 


raTflf  -  f'^^'  ^^'''^  ^''  ^'^  ^*^'''  *">^  mufl' claim  within  sye^n  afttr 
levied  a  fine  I^^"  ^^^rfe^tofts  removed. 

rJ!!!/.?*''.'* n'r''*"''^"*'  **"  "^^^  ^Imvcd^tnafnn, and  dicd,the  f«me  Uvinr.  The  conufe«ec> 
vcycd  the  l-njs  to  the  queen.  The  5  years  p^fs  after  the  death  of  the  h^ffoo.  The  ,^^^M  f  u  .*. 
v.'jdjorrrror  by  the  heir  of  the  barnn.  It  was  rcfolved,  that  the  feme  was  not  aidcti  Kvtiiii 
ffi!  .K  °*'"^"^' t**"  i"^'^  J  ^or  >"  re^pea  of  the  baron's  atutnder,  (he  had  no  rishi  of  co^rr 
after  tt^  death  of  her  hufband,  nor  can  hive  aftion  to  recover  it  atftdrding  to  the  fa%ins.  But 
hy  the  farmer  clauic  fhc  is  to  be  aided  ;  f<ir  in  this  cafe  the  aaion  and  riglit  of  dower  accrued  10 
her  after  the  reverfal  of  the  attainder,  by  rcafon  of  a  title  of  record  before  the  fine,  hccauferf 
the  fcifm  in  fee^and  the  marriage  before  the  fine  levied.  13  Rep.  19.  NiQian  McnvU^  cafe,— 
3  Inll.  215.  S.  C Mo.  639.  S.  C. 

3.  The  year  and  dayy  in  which  a  ftrangcr  was  to  nuke  his  daim 
at  common  law,  was  to  be  computed/r^w  the  time  rf  the  fine  levudf 
and  not  from  the  execution  fued.     Co.  R.  on  Fines,  13. 

,V^J  w'  ♦•  ^^^  **^  P'rf''''  ^«'  ^Z"'*^  r^^'^h  at  the  time  of  the  fine  levied, 
f^ty  to  the  amongft  others  having  a  prefent  right  are  excepted  out  of  the  bo- 
Jnc, ««/  dy  of  the  aft,  (which  worketh  the  bar ;)  therefore,  where  he  that  u 
fZ%T-\i  ^^y^"^^  fea  at  the  time  of  the  fine  levied,  and  ne? er  returns,  is 
hediffrfu^hg  wi^«i^.  the  exception  of  the  aft,  he  and  his  heirs  may  enter  9r 
-bis  infancy,  *  take  his  aSfioK  at  ((ny  time  j  but  in  cafe  he  doth  return,  he  aod  his 
h^ir[  mar     ^^}^J^^^  ^^^er,  pf  take  his  aftion  within  5  years  afur  bis  retum^. 

«ntcror        ^  Imt.  519. 

take  his  aftion  at  any  time.    2  Inft.  5 1 9. 

&•  It  IS  of  a  perfon  that  is  nam  com/xu  mentis  which  is  by  the  a^  of  God,  if  he  die  wbils  bt  is  m^ 
«*^oj  mentis.    2  Inft.  519.  '      r 

0,  ;^  man  it,  f,rifi„,  whicli  U  by  aft  in  law,  if  he  die  ir,  prifai,    1  Inll.  510. 
•n^''  *f -^"T/T?'  {^^^^^  is  by  her  own  a6t)  if  (he  die  while  (he  is  cot^rrr,  being  no  pifty  lo  d« 
t^\Lu'     tbefeare  within  the  rcafon  of  the  cafe  adjiulsed  of  him  that  is  out  ofthcxealm 
iw  tMcn  going  out  of  the  realm  was  his  own  aa)  and  never  returned,    a  Inft.  5  r  9,  520. 

2.  Wefton  J.  faid,  that  upon  the  word  (accrue)  in  the  fiat.  4  ii 
J'  if  the  father  die  feifed^  and  his  eldefi  fon  be  in  religion,  and  th? 
youngefifon  [enters  and]  is  difj'eifed,  and  then  a  fine  is  levied  widi 
proclamations,  and  5  years  pais,  and  after  the  five  years  the  eldefl  is 
deraigned,  he  (hall  be  aided  by  the  2d  faving.  PI.  C.  373. 

2.  If  the  tenant  ceaje  one  year,  part  whereof  was  before  the  fint^ 
and  proclamations  paffed,  and  another  year  ended  afier  the  proclama4 
tions.  Now  thofe  two  years  are  but  one  caufe  or  matter  which 
gives  the  ceflavit,  and  not  two  matters,  and  therefore  the  krd  JhaU 
have  his  ceffavit  20  years  after  the  proclamations,  and  (hall  not  be 
bound  to  s  years.  For  the  purview  was  not  againft  him,  he  having 
no  right  at  the  time  of  the  fine,  nor  was  this  title  in  effe  at  the  timfi> 
though  the  ceffer  commenced  before  the  fine,  but  the  title  accrued  all 
after,  viz.  at  the  end  of  the  2  years.  PL  C.  373.  a.  b,  a  nota  of  Ac 
Reporter, 


Well's 
Symh.  6q. 
a.  b.  f.  188. 
cites  W.  C. 
37J. 


poffibtlhy  at  the  time  of  levying  die  fifiej  }>r  'i^ofe  ri^t  growHft 
either  entirety  after  the  proclamations,  dr  piirtly  before  and  partly  afiff, 
may  enter  and  claim  when  they  pleafe.  As  if  the  hulband  doth 
r  Q  1  '^^^  *  ^"^  ^^  ^'^  \:inAs,  whereof  his  wife  is  dowable,  and  dies,  and 
L  207  J  then  5  years  pafs,&c.  Yet  the  wife  is  not  barred  of  her  dowtr, 
i  or  before  his  death  the  >^'ife  had  only  a  po/Ttbility  of  dower,  and  net 
a  title  to  it.    Wood's  Inft.  24.6.  • 

10.  A 


10.  A  manfeijid  In  feiol  lands,  maket  a  leajt  for  500  jear%  In 
iruft^  that  himfe^Jhould  receive  the  proptt  during  its  life^  with  re- 
niaimiers  over,  and  afterwards  being  in  pojfejjion^  according  Co  the 
truft,  be  covenanted  with  other  perfins^  (not  theldTees)  to  Jland  feifed 
of  ^e  laid  lands,  upon  the  fame  conjideration^  as  was  mentioned  ia 
the  £iid  Icafe,  to  the  ufe  of  himfelffir  life^  with  remainders  over^  ac- 
cordiag  to  die  (aid  trufts,  and  further,  that  thefaid  leafe^  and  all  ef» 
tales  modfy  or  to  be  made  by  himfelf,  Jhould  bcy  and  enure  to  the  fame 
ufes^  and  levied  afine^  and  5  years  pa£id^  the  lejfor  being  in  poffejjiott 
according  to  the  trufts,  and  enjoyin?'  the  profits  daring  his  life ; 
afterward  the  kjfor  dies^  and  one  of  the  lejfees  enters  into  part  of  the 
lands  in  one  county  not  comprifed  in  the  fine  y  claiming  all  the  lands  in 
the  other  county.  It  was  infifted  among  other  things,  that  this  claim 
was  not  well  made,  being  after  the  death  of  the  lejffbry  and  Hale  Ch, 
B.  laid  that  if  a  daiin  had  been  requifite  in  this  cafe,  (which  he 
thought  it  was  not)  th<;re  was  no  colour  whereby  to  make  this 
claim  good.  Hard.  400,  401,  Pafch,  17  Car.  2.  In  the  Exche* 
quer.   f  oa/s  v.  Salifbury. 

ir.  A.vdevifed  lands  to  B.for  life^  and  ifB,  leave  ijjiu  male^  then 
tofuch  ijiie  male  and  his  heirs  for  ever^  ai>d  if  B*  leave  no  ijfue  mak^ 
then  to  u  in  fee,  remainder  over.  BJuffered  a  recovery  to  the  ufe  of 
him  and  hjs  heirs  and  died.  Ld.  Cf.  l^arlcer  held,  that  upon  this 
recovery  by  B.  he  being  but  tenant  for  life,  and  the  heir  of  A*  hav- 
ing the  reverfipn  d^cended  to  him,  he  had  a  right  of  entry  commenced 
OH  B.*  s  fufifiring  the  recovery^  but  had  no  new  right  of  entry  on  BJi 
death ;  and  ^al  this  was  not  lilce  the  common  cafe  of  tenant  for 
life  widi  reversion  in  fee  to  J.  S.  where  reverfioner  may  ftay  until 
the^eadi  of  tenant  for  life ;  but  that  h^re,  the  only  title  which  the 
heir  could  pofpbly  havcy  ntuft  be  by  the  forfeiture  (jf  B^  For  if  there 
was  no  foifeiture^  the  rei^Kainder  nuift  go,  upon  B/s  death,  either 
,to  B/s  ilTue,  if  any,  or  if  none,  theii^  to  the  remainder  man.  Wms'^ 
JRep.  J05,  506.  520.  Mich,  ijiif.  Carter  v.  Barnardifton^ 


(F.  a.  2)  Claim  pf  Entry  to  avoid  a  Fine.     J?y  whm 

^o  be  made. 


3  years 
out  iflue,  before  any  entry  made  by  the  feoffees ;  and  after,  within  of  counfel 
3  years  ajtranger^  (frieno  ^  the  remainder  man,}  without  any  war^  ^m^^xA 
/vfff,  requefi^  or  comnu^ndment  of  the  feoffees^  or  any  of  them,  entered  attd  that  no 
fro^  let  in]  nomine  of  the  furvivory  or  the  heir  of  the  furvivor  ^judgment 
^^'fi^fflies^  to  the  intent  to  revive  the  i|fc  of  the  remainder  man^  ^p^^^i.' 
without  naming  the  furvii;or  in  certathy  who  he  was.    This  was  b.  Marg.  * 
found  fo  by  fpecial  verdiA.    And  the  queftion  was  if  good  pr  not  ?  pi-  S?-  rayt 
BccD.  3i2.Trin.  i2Eliz.pi.  Sy.Anon.  thovisrdidfc 

^  .  •  *         '  lira?  qncer- 

tiia  and  void,  becanfe  the  entry  was  uncertain.    Ld.  Sands  v.  Bray.       1  Br.  Entre  Cong.  pi.  123. 
^«  f.  cites  3  s  H.  8.  that  it  is  good  and  (ball  avoid  the  fine ;  for  that  die  fraiikrtenenient  is  in  the 

■  •        '         '      '     '  '     fcojfccs 


^Sjt 


iTftie. 


leolfees  until  they  difagrcc,  or  until  another  enters.  But  vid.  Pcltea  Ld.  Awdley's  cafe^— •Bcndl, 
307.  Pro  ^  in  mmine  hcred.  ^ccd,  H\  cpij\opi  Lm  tunc  dfun^ii  Ji  idtm  (l^j^opui  fuit  fuparknvM  mhm. 

This  fine  is  2.  It  was  agreed  by  the  Ch.  Juftices,  that  if  the  difleiibr  kvjr  a 
nocavoi^u  gj^g  ^j^jj  proclamations  according  to  the  flat  4  H.  7.  and  a 
^\e  tx[>tl{s  J^^^H^^  within  5  years  after  the  proclamations  enter  in  the  ri^ht 
words  of  of  the  diffeijeey  without  the  privity  or  confent  of  the  difieifee,  that 
ftacute  of  this  Qim  not  avoid  the  bar  of  the  fine,  unlefs  that  be  ajfent  to  it 
t^'fhaii^h'wd  'f^ithin  the  ^ years i  for  the  words  of  the  ftatute  arey&,  that  tbef 
MHhJsav^dU  purfue  their  tiile^  dainij  or  intcreft,  by  way  of  aStiori^  or  lawful  tntrj 
/y  intry^  Within  5  yeoTs^  (5V.  And  that,  which  is  done  by  ♦  another  with- 
\^^o/'b'Z'  ^^'  ^^^^^  affent,  is  not  ^  purfuing  by  them  according  to  the  intent 
wb^has  of  the  ftatute  i  for  otherwife,  byTuch  means  againft  the  will  of  the 
right  tberete,  difieiiee,  evcry  ftranger  may  avoid  fuch  a  fine,  which  is  not  the 
^■i^hin  /A,  5    '^        f  ^  ^  p    jj^  jog^  Pojj^^j  ^,  LuttrclL 

ye.irs.    And  * 

ic  is  not  fufficient  fbr  z  firair^er  to  enter,  unlefs  it  be  hy  c^mmwd  of  bim  that  hat  tU  rights  But  Gawdy 
J.  faid,  that  peradceature  xhe  agreement  cf  dijftifit  ivitbin  the  5  years  after  fuch  entry  ma/e  ui 
his  name  vvoolU  ferve.  But  agieemeat  aftervv^i ds  would  not.  Qucre.  Popham,  Ch.  J.  faiJ, 
that  all  the  juftices  in  Serjeant's-tnn  were  of  the  fnme  opinion  in  the  principal  cafe.  Od.  £. 
561.  Ld.  Audley  v.  PoUard.  ■  This  was  an  eje<^iinent,  and  in  evideuce  in  B.  R.  it  was 

diredled  by  all  the  juftices,  Popham,  G.iwdy,  Clench  and  Fanner,  that  if  one  he  feifed  of  laud, 
to  which  another  has  right  of  entry,  an<i  ihe  tensir.t  in  polfeflioa  levies  a  fine  with  prodamatioo, 
that  he>  who  right  has,  ou;;ht  to  enter  in  perfon,  or  make  warrant  fpecial  or  €9mmaMdmtm  f  tm  » 
eunrfoi  Li'M,  otherwife  he  does  not  preferv«  l>is  right ;  for  though  he  has  right  of  entiy^  wliicb 
naturally  hy  the  common  law  mxj  be  reduced  into  pofTctHon  by  the  CQtrv  of  ^Jhtager  \n  his 
n;ime,  yet  it  is  not  fo  of  a  claim  to  avoid  a  fine.  Becaufe  tbe  My  of  tbe  pjttwtt  0f  Jiwi  bwds  tk 
rijrbtyunlefi  the  party  cluimi iuithin  5  yMri^  by  which  ele^ion  is  giiren  to  him  that  haf  right  at  tbe 
time  of  the  fine  to  claim,  or  not,  and  fo  he  ought  to  determine  whether  he  will  daim  or  not ; 
and  a  ftranger  cannot  make  this  eUcliw  without  his  direction.  And  Popham,  Ch«  J.  fiiid  that  it 
was«fo  refolved,  about  the  4  Eliz.  in  the  Ld.  Sturton's  case.  Ma  450.  Luttrell's  cafe. 
■Mo.  457.  is,  that  Ld.  Audley  the  diffeifor  levied  a  fine  with  procbroations  in  5  £Iix. 
the  dififeifee  yua  knov^'ing  thereof,  and  a  ftranger  entered  to  Che  ufe  of  the  Uiffeifee  bcfora 
the  proclamations  and  5  yettn  expired-.  ^Ud  nvio  tbe  difftijf.  agrees  to  tbe  entry.  And  Pophani 
and  Gawdy  reported,  that  it  was  the  opinion  of  all  the  juftices  of  England,  that  this  agree- 
ment is  not  fufficien:  to  make  the  entry  fo  perfe^  to  avoid  the  fine.  Becaufe  tbe  JitBte  «f 
fxcs  is  to  be  taken  fhiSly^  being  for  rcpofe  and  cran«)<*iUty.     Ld.  Awdley's  cafe.  a  The 

entry  by  tYu:  ftranger  was  %u.tbrMt  any  comntundmint^  prfcrd*ntf  or  ajfent  fuBJefiuat  within  tbt  ^  years j  aud 
it  was  refolved  that  this  em  17  will  not  avoid  the  tihe  ;  for  the  laving  in  tbe  laid  aA  bis«^ 
pfopriated  the  purfuit,  by  Kuay  of  a^ion  or  lawfttl  entrff  ta  bim  tbaf  right  bat,  eiebtr  by  cemm^nd prt^ 
iedintj  or  aJJ'cJit  jubjfftent  mntbin  tbe  ^ytius,  Qmnis  enim  raiibabitio  retrocrahitur,  h.  matndaCo  xqui- 
paratur.  9  Rep.  206.  cited  per  Coke,  who  faid,  that  Popham  reported  openly  in  coon  that 
fuch  w.is  the  opinion  of  all  the  juftices  in  SeQeantVloii  in  FlectrStreet,  againil  the  opinioaia 
31  H.  8.  Tit*  Entfe  Congeable«    Br.  x»3» 

*[288] 

3.  Tenant  for  life  is  dijiifed,  a  collateral  anceflor  of  him  in  rever^ 
ffon  releafed  to  the  diffeifor  with  v?arranty^  he  in  rcverfion  came  to 

the  land,  and  there  he  claimed  hjs  rc^veifion  to  avoid  the  warrantj  \ 
this  claim  Qiall  not  avail  him.     Co.  R.  on  f'ines  14, 

4.  Sj  (as  it  feem.*)  Wleffee  for  years  he  oufledj  and  be  in  the  rever^ 
fioH  is  difleifed,  the  lefibr  cannot  nnake  continual  claim  >  becaufe  every 
continual  claim  ought  to  countervail  in  law  an  entry ^  and  becaufe  bis 
entry  is  net  lawful^  his  claim  is  not  good.  Tamcn  quaere,  Co.  R» 
on  Fines,  14. 


(F.  a«  3}  Claim 
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(F.  a.  3)  Claim  or  Entry  hy  one.  In  what  Cafes 
it  will  ferve  for  another,  fo  as  to  revive  it  after  a 
Lapfe. 

1.  Tm  Onanufor  life  an  dijfeifed  hy  J.  and  B.  if  one  of  the  J^^**'^' 
tenants  for  life  rcleafes  to  A,  and  the  other  tenant  for  life  re-enters, 

he  has  the  moiety  in  common  with  A.  and  he  has  revetted  the  en^ 
tire  reverjion  in  him  in  whom  the  reverfion  was  before,  Le.  264. 
per  ifcnwood  J.  pi-  354.  19  £liz.  C.  B.  Anon. 

2.  If  a  diffeifor  be  dtffeifed^  and  the  fecond  di£eifor  levies  a  finey  in  If  one  en- 
this  cafe,  if  ^^firjl  dijiifir  enter  withm  the  year,  this  Ihall  prcferve  **"  ^^^ 
the  right  df  the  difleifce  5  becflufe  the  firft  diflbifor  by  his  entry  a-  recovers 
voic]^  the  whole  eftate  given  by  the  fine,  and  yet  the  difleifee  might  by  adion 
have  entered  himfelf(&  fie  defimilibus;)  but  it  muft  not  have  been  ""'^^'l^"^ 
m,  empty  fine  that  (hould  have  barred  the  right  of  a  ftranger,  but  uie'^d*y 
^fine  cffmpleatj  as  hath  been  iaid.    2  Inft*  518.  after  ihe 

fine  leviecfy 
Ibe  fine  is  thereby  defeated,  not  only  againft  him  that  enters  UwfuUy  and  recovei-s,  but  a!  To 
Sgainft  all  thofe  who  had  more  andtnt  right  than  he  who  entered  or  recovered,  per  Saunders. 
PI.  C.  35S.  a.  in  cafe  of  Stowell  ▼.  Zouch.  ■  —And  Dyer  accorded  and  faid,  that  if  lord  by  difcnt 
^noidi  afineat  common  law,  he  has  reftoredthe  right  to  liim  who  levied  the  fir.e>  and  fo  has  he 
vbofe  entqr  was  bwful>  deltroyed,  by  his  entry,  the  fine,  and  fet  at  larfre  thefomtr  ri^ht  of  others, 
wbkh  otberwife  witfiout  claim  or  a^ion  within  the  year  and  day  would  be  bound.  Ibid.  358.  H« 
Co.  R.  on  Fines  13.  cites  19  E.  a*  Fitzlu  Continual  CJainu— — Ai"g.  Mo.  346. 
cites  6  £.  1.  Fiub.  tit*  Continual  Cham. 

3.  If  a  dijfeifor  had  made  feoffment  in  fee  tipon  condition^  and  the  [  280  1 
ffoffei  levy  afine^  and  the  year  and  day  pafs,  now  the  diffeifee  is  ^ftgrthe 
barred  ;  but  if  the  feoffor  enter  for  the  condition  broken^  now  the  dif-  entry  the 
feifec  may  enter  upon  him.   Co.  R,  on  Fines  13.  cites  PL  C.  Stow-  beir  m^ 

ell's  cafe  bavcaffife 

f  U  S  caie.  .  ^,f  n,„,.j. 

daoceftor  againft  the  abator*  (difieifor)  and  he  has  no  defence  againfl  him  ;  for  he  r,,rmfj  clam  by 
ii*  comtju  mr  wuUr  hii  tftatt^  becaufe  he  h;t8  defeateil  his  eftate  ;  and  if  he  will  plc.ul  tlw  fine  in 
bar  of  ihc  ailife,  and  that  he  has  the  comifees  eftare,  ihc  matter  of  the  avoid.ince  »»f  the  eftate 
may  be  ^wn  in  avoidance  of  the  tonclulion  j  for  he  cannot  claim  priviled^e  by  ih«  fame  eftate 
which b^tt» defeated.    PLC.  358.  b, 

4.  Baron  fcifed  in  fee  levied  a  fine  and  afterwards  was  cutlawfd  i^(?*^,|J?* 
for  treafon.    The  conufee  conveyed  the  land  to  the  crown,  and  aP»  ^15, 1,  c. ' 

wards  the  daughters  and  heirs  reverfed  the  outlawry.  And  5  years 
after  tlje  outlawry  and  death  of  the  baron,  but  within  5  years  after 
the  outlawry  reverfed,  the  feme  fued  to  the  queen  for  dower.  Re- 
folved  that  ihe  is  not  barred  by  the  5  years  after  the  line  or  death  of 
^  baron,  becaufe  then  the  outlawry  of  her  baron  was  a  bar  to  her, 
but  that  fhe  might  have  S  years  after  the  outlawry  reverfed*  Mot 
639,  ay  EUz.  in  Chancerjr.    Menvill's  cafe. 


(F.a.4)  Qliin 
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(F*  a.  4)  Claim  or  Entry,  af  ivbat  I'ime  to  be  made 
where  there  are  feveral  future  Rights,  by  feveral 
difiinSl  Tattles. 

ir  \{  J.  has  iftate  for  the  life  ofB^  the  reinainder  U  A.  fir  the 
life  ofC.  the  remainder  to  J.  for  the  life  ofD.  and  A.  is  iiffetftd^mi 
iiffetfor  levies  a  fine  with  proclamations.  Now  for  the  prefimt  right 
he  has  5  years  oy  the  iirft  laving  \  and  if  after  5  years  B.  dits^  A. 
ihall  have  other  5  years  for  the  next  remainder,  by  the  ftcmd  faving^ 
which  gives  them  to  other  perfons  whq  have  future  rights  and  if  after 
die  5  years  C.  dies,  he  (hall  have  other  5  years  for  the  fecond  re* 
mainder ;  per  Walch,  and  Brown  J,  ailented  to  it,  and  cited  the 
rule,  ^uando  duo  jura  concurrunt-  in  una  perfona^  aquumeft  ac  fiej^ 
fent  in  duobtts-^  (or  diver/is)  and  fo  of  three  (cveral  righo,  &c.'aiid 
fo  (aid  the  others  of  this  fide,  PI,  C,  368,  a.  Mich,  4  and  5  Eliz, 
in  cafe  of  Stowell  v.  Zouch^ 

2.  Bdron^feifed  of  hnd  in  right  of  his  ivifej  maies  feoffment  upon 
condiiiony  andi  the  condition  is  broken^  and  after  ^^  feoffee  uvits  a,  fine 
with  proclamations,  and  the  baron  dieSy  in  the  fourth  year  after  the 
proclamations^  leaving  iflfuc  by  the  feme,  and  a(ter  the  feme  dies,  and 
the  5  years  pafs,  the  heir  is  barred  to  enter  for  the  condition  broken, 
as  heir  of  the  part  of  his  mother  for  her  right.  Per  Bepdloes.  P)i 
C.  367.  d.  in  ca(b  of  Stowell  v.  Zouclu 


(F.  a.  5)  Claim,  &c,  at  what  Time^    Whejsp  fherc 
zxt  feveral  Impediments  or  Defe&s* 

Well.  s.  I.  If  %feme  who  had  preicnt  right,  or  when  the  (utuie  right  h^h 

'^^*  pened,  was  covert^  and  within  age^  and  ofnonfana  memtristj  and 

imprifoned  at  the  time  of  1  evying  the  fine.  Now  if  i  or  2  or  3  of  thcfi; 
defedts  or  impediments  be  removed ;  as  if  the  barcm  dte%  and  die 
comes  to  her  fujl  age,  and  is  let  out  of  prifon,  yet  the  5  years  JkiU 
not  commence  till  the  loft  impediment  is  removed  \  and  when  (he  i^ 
void  of  all  impediments,  then  ^e  5  years  (hall  coinipeii(:e«    PI.  C. 

375.  a.  

Weft.  S.  2.  But  if  thefe  impediments  are  all  once  removed^  and  any  of 

**5'  them  happen  again  within  a  month  after  fuch  removal,  (as  if  (hie  be 

again  imprifoned,  or  become  non  fans  memoriae,  znAfo  cmstinue  aU 

the  refi  of  the  5  years^  or  if  at  the  end  of  the  month  (he  dies  her  heir 

within  age^)  the  %  years  once  commenced  (hall  proceed,  and  the 

r  200  1   non-claim  within  5  years  (hall  bind  the  party  and  her  hetrs,  as  wcH 

as  if  (he  had  been  void  of  all  defeSb  or  impediments  during  all  th9 

5  years,  PL  C.  375,  /,      <. 

3.  And  though  the  peribns  compri(ed  in  the  exception  of  me  ao, 

as  non  fan:e  memorise,  &c.  were  not  under  fuch  tmperfc^ons  at 

^  the  time  of  the  fine  levied^  but  became  fo^  againft  thfir  wills  after 


»5- 


thtjine^  dkJ  before  the  loft  proclamation^  and  lb  Continued  at  the  laft 
proclunatton,  they  are  not  bound  to  die  5  years  next  after  the  laft 
prodaimtion,  but  fhall  have  5  years  next  after  the  impediments  or 
imperftdions  removed*  Affirmed  by  feveral  juftices,  and  denied  by 
noue.    PI.  C«  375.  in  cafe  of  Stowell  v.  LdL  Zouch, 


(G.  a)  What  Hiall  be  faid,  a  Claim  or  Entry  to  a« 

void  a  Fine. 

I.  'T^  O  avoid  fines  by  the  common  knVy  were  4  claims ;  viz.  2  bf 
'*'  record  and  7.  by  a£H  in  pais  :  viz.  by  record^  [one  was]  a 
real  a&ion  brought  widiin  the  year,  according  to  th^  truth  of  the 
cafe  -,  and  the  other  was  an  entry  of  the  claim  tn  the  record  at  the  foot 
of  the  fine  \  bypais^  [one  was]  z  lawful  entry  into  the  landy  by  him 
who  had  right  ^and  «xpulfion  of  the  cognifee,  or  tertenant)  theo^cr 
vna  continual  ciaim.  PL  C.  359.  Mich.  4  and  5  Eliz.  in  cafe  of 
Stowei  v«  2^uch. 

2.  Claim  to  avoid  a  fine  by  bill  in  Chancery  is  not  fufficient, 
but  ought  to  be  by  a^iort^  per  Catlin.  Dal.  1x6.  pi.  9.  16  £Iiz. 
Anon. 

3.  Bui  if  an  aflion  to  recover  lands,  of  which  a  fine  was  levied, 
be  brought  and  difcoritinued  by  the  demandant,  this  will  not  amount 
to  a  daim.   Vent  45.  Mich.  21  Car.  2.  B.  R. 

4.  Node,  it  was  agreed  by  all  the  juftices,and  by  the  prodionota-  S.  P.  For 
ties,  that  if  the  diileifor  levies  a  fine,  and  the  difTeifee  in  prefcrva-  jj^^^^^'if' 
tion  of  his  right  againft  fuch  fine,  enters  his  claim  in  the  record  on  thi  ^y  aaion  or 
foot  of  the  fine^  that  the  fame  is  not  any  fuch  claim  as  (hall  a-  entx7.  i 
void  the  ibtute  of  4H.  7.  2  Le.  53-  Mich.  29  Eliz.  C.  B.  Bra-  J"^-  5«8- 
ficr's  cafe.  ^  * 

5*  Bringing  a  writ  rf'dower^  within  the  5  years  after  the  deadi 
of  die  hufhand,  is  not  (ufficient  to  avoid  the  fine,  unlefsit  be  lhewn« 
that  die  writ  was  returned  by  the  (heriiF^and  delivering  the  virrit 
to  him  only,  is  not  a  purfuing^  ^c,  within  the  ftatute.  HilL  30  £liz« 
C.  B.  3  Le.  221.  Fitzhugh's  cafe. 

'  6.  utdijpifor  make  feveral  leafis  for  life^  orfeoffhunts  in  fee  of  ^«'  »^<J»^- 
M'oers  parcels^  and  the  diffeifee  entei's  upon  the  dijfeifor  in  name  of  all^  ^^iae^t2^ 
or  uton  9ne  lejfee  or  feoffee  in  name  of  all,  this  fhall  not  divett  the  itthomvii 
£ranKtenement,  which  is  in  the  other  perfon ;  though  it  is  all  of  them  to  j, 
one  and  Ae  feme  title.    Co.  R.  on  Fines,  13.  wliz/^ 

*•  7.  M/«r  fifty  andtht  tlArdht  rctaims  in  his  pofTelfion,  and  the  diflfcifec  etitstt  uf>on  the  dijplfor  in  thf 
m,mtrf  ail;  this  Ihall  reft  in  him,  as  well  the  acre  which  uras  in  LeaCefur  yean,  as  the  acre 
whach  was  in  the  feifin  of  the  diflfeifor ;  and  the  reafon  of  this  diverfity  is,  btcaufi  every  tntry 
•"^  tofurfue  the  nature  of  bis  a^/ioitj  and  as  the  dilfeife^  ought  to  have  fcverul  fttccifrt  againfb 
^end  tenants  of  the  frank^tenemeni,  fo  he  ought  10  maktjtveral  entries,    Co.  R.  on  FineSi  13. 

7.  If  %  men  diffeife  me  of  7.  feveral  acres^  fever  ally ^  now  the  entry  B^t  if  the 
upon  one  cannot  be  the  entry  upon  the  other.     Co.  R.  on  Fines  ^'  ^'f"j^ 

JA  .  the  other ^  fa 

^  .  that  all 

tamit  into  ate  hatidf  there  the  entry  into  one  acre,  in  the  name  of  both,  is  an  entry  vaxb  both ; 
^  b«  Qiay  have  a  praecipe*    Qo*  R.  Finfs^  14.  cites  9  H.  7.  15.  ■■■  ■    Co.  Litt.  25a.  b. 

8.  But  . 


Co,  Litu  8.  But  if  i  enfe^mt  upon  conHtkn  efom  acri^  and  afktr  1  etfi 

*S*-  ^*        feoff  him  ofanotbir  acre  upon  coodition,  and  a^er  toi  <ibf  unA* 

£  29 1  ]  /iW  tfr^  h'okm^  if  the  ifeoimr  enters  upon  one  acre,  in  the  naiBe^of 

t)Oth>  this  &aU  not  veft  both'  in  him ;  for  by  one  title  the  feoffor 

could  not  havje  ao  a^ioti,  and  always  ao  cntrf  ought  to  purfue  bit  ac* 

tion.    Co.  R.  on  Fines,  14. 

9.  If  I  h^  dlffiifed  rf  %  ^rr/f,  which  lie  fevendt^,  and  in  fiveral 
places  or  vills^  and  I  eiiter  generally  into  one  acre,  it  is  net  an  entry 
into  both.    Co.  R.  on  Fines  10. 

10*  So  ill  all  cafes,  when  the  Jtani-tenement  is  out  of  a  perfiny  if 
the  difleifee  enters  generally  into  one  parcel,  this  fliall  not  re-condnue 
hoth ;  for  it  may  A/,  that  the  diffiifor  or  the  feoffee  halh  warranlyy 
and  therefore  the  general  entry  into  one  parcel  tnall  not  defait  both. 
Co.  R.  on  Fines,  14* 

11.  But  if  a  man  be  felled  of  xooo  acres  in  fee,  and  dies  fcHed| 
leaving  iflfue  a  fon  and' a  daughter  by  one  venter,  amd  a  ion  by  ano- 
ther venter,  and  the  eldefi  fon  enters  into  one  acre  generaHjj  this  fliall 
cauie  poffeffto  fratris  in  all  ^  for  the  whole  frank^tenemntt  in  laWj  was 
in  him  before,  and  no  frank- tenement  vefts  out  of  any  perfon  in 
prejudice  of  him,  by  his  warranty,  or  otherwife.  Co«  R.  on  FincS) 
24.  cites  21  H.  7.  33. 

12.  Continual  claim  made  out  if  the  lanJ^  when  the  party  may 
enter  without  fear  ofdeatby  of  battery^  is  void.  Co.  R,  on  Fines 
14. 

13.  So  continual  claim  fliall  not  avail  the  party,  when  bis  entrj 
is  not  lawful,  if  it  be  not  in  fpecial  cafes.     Co.  R«  on  Fines,  14. 

14.  jfs  if  the  diileifee  dares  not  enter  without  fear  of  death,  oT 
battery,  and  he  comes  vathin  the  view  of  the  land,  and  claims  tke 
land,  the  claim  is  void ;  and  yet  livery  may  be  of  the  land  vidua 
the  view,  but  nothing  fliall  pafs,  until  the  feoffee  enters.  Ca  R< 
on  Fines  14. 

15.  It  is  faid  in  our  books,  that  if  the  difTcifee  dare  mt  enter  js^o 
the  land  for  fear  of  death  or  battery,  yet  he  ought  to  come  widftn 
the  view  of  the  fame  land,  or  otherwife  liis  claim  (hall  not  avail 
bim ;  and  iffuc  hath  been  taken  in  fuch  cafe  if  he  was  within  Ac 
view,  or  not.  Yet  Littleton  fiud,  that  he  ought  to  go  as  neor  is 
the  land  as  he  dares.  38  AfT.  pi.  23.  is  that  if  the  difTeifec  ires 
not  enter,  claim  made  among  his  neighbours  is  good  enough.  Ca 
R.  on  Fines,  14. 

i6.  A  writ  of  dower  was  brought  by  A.  againji  the  tenant  cf  ike 
land,  and  he  pleaded  a  fine  with  proclamations  levied  by  her  hoj- 
bandy  14  Jac.  in  which  year  the  huiband  died,  and  the  wife  bad  not 
claimed  within  the  ftat.  of  the  4  H.  7.  24.  the  demandant  replleii  that 
15  Jac.Jhe  brought  a  writ  of  dower  againji  the  now  tenant Sj  OJidi' 
gainil  two  others^  and  that  the  writ  abated  by  the  death  of  the  tu» 
other Sy  and  that  ihe  brought  a  writ  by  Journey* s  ac count s^  the  tenant 
replied  that  the  others  were  not  tenants,  but  one  B.  and  it  was 
moved  that  this  rejoinder  was  evil,  for  they  confeflFed  that  they  t!^- 
felves  are  tenants,  by  which  the  vmt  is  good  againfl  them  at  lean; 
per  Hobart,  if  ihe  Drought  a  writ  of  dower  againft  one  v*o  is 

not  tenant,  diat  is  no(  any  claim  veithin  the  {btute;  but  if  ft^ 

•  broufcot 


I 

brought  ^  dower  agaiaft  four,  who  are  tenants,  and  two  die,  and 
Qie  bring  a  writ  againil  the  others  by  Journey's  accounts,  this  is  a 
good  cUim  within  the  ftatute,  though  the  fecond  writ  was  after  the 
time  linaited ;  but  quaere  here,  if  the  two  who  died  were  not 
tenants.  Winch.  66.  Pafch.  2X  Jac.  C*  B*  Sumaier's  (Anne) 
cafe* 

1 7.  Entry  in  tjeSlment  is  not  (ufficient  to  avoid  a  fine.  Mich.  21  Ar?.  s.  a 
Car.  2U  J  Sand.  319.  Clark  v.  Pywell.  cited  sw. 

93* '•^' 
adjudged.    Vent  42.  Clerk  V.  Philips  k,  al.«— — Per  Holt  CIi.  J.  Comb.  249.  Smavc  w.  Williams. 

1 8.  Claim  of  an  equity  to  avoid  a  fine  can  be  made  no  other  way  ^f  ic  be  of  a 
but  hy  fulfpoeru!^  in  cafes  of  lawful  entry  or  a&ion,  equity  makes  J^°^'''t 
not  an  entry  Uwful.    IVin.  28  Car.  2.    I  Ch.  Cafes,  278.  Salif*  '<^anoc''be 
bury  V.  Bagzot.  by<«/»;y,but 

'  muft  be  by 

fubpcena.     Per  Finch  C.  i  Chsa.  Cafes,  ti6.  Mich.   3^  Car.  z.     Bory  ▼.  Smith  and  Bovy. 
S«  P.  per  Ld.  Keeper^  Mich,  ay  Car.  a,  1  Chan.  Cafes,  a6S.  Ctifibrii  v.  A(hby. 

19.  Entry  of  rerMindermanj  within  5  years  after,  a  fine  levied  by  f  202  1 
tenant  in  tail,  will  not  fave  his  right  ;  for  the  fine  being  a  difcon-  \^  ^^  ^ 
tinuance,  he  .ought  to  make  his  claim  by  aSIion ;  per  North,  K.  b^formedinu 
Hill.  35  and  36  Car.  2.  Vern.  212.  Stapleton  v.  Shcrard.  ch.  Cafes, 

278.  in  cafe 
of  Saiiibury  v.  Baggo(.  If  a  man  has  title  h  writ  4tt  tbt  tommon  Aiw,  ami  bis  tptry  not  lawful 
»n  eiitry  is  not  gooil  to  fave  tlie  rigltt.  per  finch.  C.  z  Ch.  Cafes,  126.  Mich.  34.  Car.  1. 
Bovy  V.  Smith  and  Bt)vy. 

20.  J*  was  ltffief$r  99  years^  remainder  U  B.firlife^  remainder 
U  C  in  fee ;  B.  levied  a  fine^  and  living  B,  the  leafe  determined  i  on 
a  trial  at  bar  it  was  ruled  that  C.  might  enter,  notwithftanding  the 
five  years  ;  for  y£  continued  the  p^Jf'J^on^  which  amounted  to  a  con- 
tinual claim  by  C.  Arg.  Skin.  262.  in  cafe  of  Knight  v.  Greenvil. 

21.  Lands  devifed.to  truftees  until  debts  paid,  and  then  to  an  in-  -^t  the  end 
fant  and  his  heirs,  zfiranger  enters  and  levies  afine^  and  non-claim  ?  ^  \^^ 
pafled  }  at  full  age,  he  brought  eje^bnent  and  was  barred,  becaufe  chat  it  did 
the  truftees  fhould  have  entered.     Within  5  years  after  age  he  not  appear 
brought  his  bill  in  equity,  and  the  court  decreed  him  the  pof-  JJ^^^J^jj 
feflion,  and  an  account  of  the  profits  declaring  the  fine  and  non-  were  all 
claim  ihould  not  run  upon  the  truft  in  the  infimt's  minority,  nor  he  v^'^^  nor 
fuffcr  for  the  lachs  of  his  trujlees.  Mich.  1699.   2  Vern.  368.  Al-  ;;;*g*"l!;:;;tiff 

len  V.  Saycr.  beca^me  in- 

'    22.    4  and  5  Anna^  16.  f  16.  enafts,  That  no  claim  or  entry  flf all  titled  to  the 
avoid  a  fine  with  proclamations  within  the  fiat,  21  Jac.  I.  of  limi-  pofl^fli""- 
tatiws  unlefs  an  allien  be  brought  within  one  year  after  the  making 
thereof  ana  frdecuted  with  effeth 

23.  A  fpecial  verdift  was  found  in  ejeftment,  that  the  Uffor  of 
the  plaintiff,  fome  time  after  the  entry  in  order  to  demife  to  the  plain- 
tiff^  had  entered  to  avoid  a  fine  levied  by  the  defendant  \  and  becaufe 
this  laft  entry  ought  to  have  been  previous  to  tne  former,  in  order  to 
maintain  the  demife  of  the  leflbr  of  the  plaintifF,  it  was  debated,  •  $  ]vfoa. 
.    li^ether  the  firft  entry  in  ejedtmcnt  was  not  of  itfelf  futfictent  to  84.  Mich.*. 
avoid  the  fine.    But  refolved  per  Cur.  that  it  was  not.     For  there  «  °p*'^^ 
mutt  be  an  a£fual  entry ^  made  *  animo  clamandi^  which,  in  cafe  of  ^  j^^  Gre/.' 
^~^neot^  there  is  not>  but  onlyaiiditious  or  fuppofed  entry  for 

the 


«9«  iTittt; 

the  pafpofe  of  making  a  demife,  and  fo  the  MrotA  entry  in  the  fta« 
tute  has  been  always  expounded,  and  extends  not  to  an  gedmem^ 
ibr  the  Jlatutf  meant  thereby  only  real  aliens ;.  whereas  an  ejedment 
is  brought  to  reeover  a  term  only;  and  though  the  lefibr  of  Ac 
plaintiff  is  confidered  to  fomepurpofies^  as  the  plaintiff  himfelf,yetdttr 
is  only  by  a  fidion  of  law,  and  extends  not  to  the  prefent  caie.  Ber-' 
rington  on  the  demife  of  Dormer  v.  Parkhurst  &  al.  HilL  ii 
Geo.  2.  iB.  R.  which  judgment  was  afterwards  affirmed  in  the  H. of 
Lords,  with  the  advice  irf  the  judges. 


(G.  a.  2)  Barr  immediate 4     In  what.  CaTcs  the  Fine 

fhall  be  a  prefent  Barr. 

I.  By  the  ftatutes,  i  Ric.  3.  7.  isf  4  H4  7.  24.  Privies  In  Uttij 
as  heirs  of  the  cognifors,  claiming  by  the  fame  tltle^  that  their  anccf* 
tor  had'  that  levied  the  fine,  be  barred  prefently  thereby,  wbedier 
they  be  void  of  impediments  or  no.     Weft's  Symb.  f.  i82« 
Dal.  225.  2.  jfs  if  land  of ficage  tenure  be  given  U  baron  and  feme  in  ^dd 

l^\^$i'  tall  the  remainder  to  the  right  heirs  of  the  barois  in  fce^  and  the  itf- 
El'^Aiiofi  ^^  ^^^  levletb  aSne  with  proclamations  Co  his  own  ufo  in  fiee^and 
— bai.  in  after  devifeth  the  uune  lands  to  A.  in  fee,  and  hath  iffue,  and  ttien. 
Keiw.  213.  the  baron  and  feme  die ;  the  iffue  in  tail  is  barred,  becai^e  be  can- 
s!  c  Anon  '^^  otherwife  convey  himfelf  to  the  title  and  defcent  in  tul,  than  as 
—And  "39.'  the  heir  of  the  body  both  of  his  father  and  mother.  Weft  V  Symb.  t 
pu  lot.  s.  182.  cites  Trin.  18  £liz.  Dy.  foI.*25ir  pL  24.  Aaoa.  ^9^8. 
•itlhcHua    ^y-  f^l-  3-  Pl-  6.  32  H.  8.  Br.  Fines  109. 

be  (351.  b.)  tItfllouldb6(x9.) 

r  20^  1  3*  ^^  if  hufband  and  wife,  tenants  in  Q)ecial  tail^  have  IJiuy  and 
the  v^ife  die,  and  the  hufband  marries  another  wlfej  and  has  Ifftu^ 
and  levies  a  fine,  fur  cognizance  de  droit  come  ceo,  &r.  andbytbt 
fame  fine  takes  eflate  In  f pedal  tall^  the  remainder  over^  fScm  and  dies  \ 
the  iffue  by  the  firil  wife  is  barred,  becaufe  he  is  privy  in  blood, 
the  continuance  of  the  poflefSon  in  the  hufband  notwidiftanding. 
Weft's  Symb.  L  182.  cites  32  Ed.  3.  •  Dy.  pi.  i&.  Eliz.  f.  354*  p. 
31  and  32. 

4.  But  if  my  father^  s  brother  dxffnfe  him  and  levy  a  fine  with  pco- 
clamation,  and  my  father  and  uncle  within  S  years  after  proclanuitM 
dlcy  yet  may  I  avoid  it  by  entry  at  any  time  before  the  end  of  the 
5  years,  notwithflanding  that  I  am  privy  in  blood  unto  my  uncle  i 
for  that  my  title  to  the  land  groweth  by.  myfather^  and  not  as  heir 
unto  my  uncle.   Wefl's  Symb.  f.  182.  cites  Pafch.  19  Eliz.  Dy*  9* 

•  It  ibould     pi.  •  3. 

be  (pi.  2.)  ^^  Never thelefs  if  my  father  diffelfe  my  grandfather  of  an  eflett  in 
fee  J  and  thereof  levy  a  fine  with  proclamatioQS,  zvuifirft  my  grand* 
father  and  then  ny  father  dies  ;  I  am  now  barred  as  privy ;  becaufe 
I  cannot  otherwife  convey  myfelf  to  the  lands,  than  as  heir  unto  nj 
father  the  cognifor.  P,  19  H.  8.  Dy.  fol.  3.  pL  3.  Weft's  Sjinb. 
i.  182. 

6.  Tcnapt 


I                ^ICfliould 

be  16  Eliz. 

Dy.  334.pI 

'         31. 

• 

1 
1 

hm  Tettant  in  ti&fnfi^  of  300  acns^  livifs  a  Jim  if  lOO,  it  is  no 
tor  of  dU,  or  any  part,  till  elision  made ;  and  till  dedioa  the 
lands  remain  entailed.  Arg.  2  Ch.  Cafes,  185  and  1 87, 


(H.  a)  How  the  Five  Years  Non-claim  and  Entry 

to  be  accounted. 

m 

1.     A      tenant  in  tail^  remainder  to  B.  in  fee.  A,  levies  a  fine  with  Cro.E.iT9. 
-^^  •  proclamations,  B,  dies^  his  heir  within  agey  fc.  of  the  age  *  ^UL  33  El. 

of  5  years ;  A.  dies  without  iffue  ;  fo  that  die  infant  mav  bring  his  ^chowi^ 
formedon  in  remainder,  but  fuiFers  5  years  more  to  pa»  after  the 
title  accrued ;  yet  he  may  have  his  action  after,  within  age  ;  not- 
'witfaflandtng  the  4  //•  7.  24.  which  (aves  and  referves  the  a£tion 
€a  claim  of  the  infant  until  his  full  age,  and  that  then  he  ihall  have 
5  years.  Mich.  3  and  4  P.  and  M.  Dy.  133.  pi.  2.  Baffet's  cafe. 

2.  A.  dijfeifor  marries  B.  the  dij/eifee,  and  they  have  iffue  j  C.  If  tenant  in 
diffiifis  A.  and  levies  a  fine  widi  proclamations,  and  A.  dies  in  the  J"}jJ  ^^^^ 
fouith  year  after  the  proclamations,  leaving  iffue  of  full  age ;  after-  JijiifirievUs 
Wards  B.  dies  5  the  5  ^ears  pais.    The  iffue  is  bound  as  heir  to  A.  *'^^'*^ 
his  fether  j  for  in  that  refped  he  and  his  father  had  5  years  together,  t^^^j  - 
But  as  heir  to  the  mother,  he  (hall  have  5  years  from  the  death  of  his  years  pafs, 
father  ;  for  though  it  is  lite  fame  landj  yet  he  has  feveral  rights ;  one  «"<*  ihcu  r*- 
as  heir  to  his  fa£er,  which  is  the  laft,  and  another,  (which  is  firfl)  ^^  jhclf- 
as  heir  to  his  mother ;  2nd  hhs^feveral  times;  per  WaUh  J.  Mich,  fue'mtaii' 

4  and  5  Eliz.  Pi.  C,  367.  b.  in  cafe  of  Stovirell  v.  Zouch.  >«  barred. 

tbe  fioe  lenedy  the  tenant  la  tail  himfelf  had  right,  fo  that  the  ilTue  was  not  the  firit  to  whom  the 
jigbc  accrued  and  defcended  after  the  fine  levied.  3  Rep.  S7.  b.  Pafch.  44  Eliz*  The  cafe 
of  fines. 

3.  Tfi/tf  jointenants  are  difleifed,  whereof  one  is  within  age  *,  the 
dideifor  levies  a  fine  with  proclamations  >  4  years  pafs  after  the  pro- 
clamations i  and  after  tht  jointefiantj  being  of  full  age^  dies  before  the 

5  years  pafs^  the  other  within  age ;  the  infant  furvivor  ihall  have  5 
vears  after  his  fill!  age,  as  well  for  the  moiety,  which  was  in  his 
joint  companion,  who  was  of  full  age,  as  for  the  other  moiety ;  for 
the  right  of  this  moiety,  which  v^s  in  his  companion  of  full  age, 
firft  accrued  td  him  after  the  proclamations  made  by  force  of  the 
caufe  or  matter,  viz.  by  the  jointure  made  before  \  and  fo  it  is 
within  the  words  and  the  intent  of  tiie  branch,  notwithftanding  that 

the  moiety  was  in  his  companion  before ;  for  it  is  in  him  now  in  T  204, 1 
odier  form,  per  Bendloe.  Serj.  PI,  C.  367.  in  cafe  of  StowcU  v.  ^     ^ 
Zouch. 

4«  A  -dtjiifmr^i  m  a  feoffee  of  a  difleifor  levies  a  fine  with  procla- 
mations, \  years  pafs  in  tbe  life  of  the  dijeifee;  me  difleifee  dies, 
his  beir  being  vnttnn  age ;  he  has  only  one  year  to  claim  in ;  for 
fiich  fine  wiSi  proclamations,  without  any  claim  in  5  years,  is 
as  a  condition  annexed  to  the  eftate ;  and  although  foci  condition 
4efcends  upon  an  in£mt,  yet  he  is  liable  to  the  breach  of  it,  as  well 
as  an  heir  of  full  age.  Expedit  nipublica  ut  fit  finis  litium*  By  sdl 
dae  judges  of  England.  Jenk.  a66.  pi.  74,  ciUf  5  £Iiis» 
'     Vox.  Xni.  A  a  5.  If 
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PL  c.  375.  j.  If  a  man  has  many  impe^mints^  he  is  not  compellable  to  milce 
ills  claim  before  all  the  impedimeDts  are  r€mavid\  fo  if  the  an-' 
ceftor  has  gne  of  the  faid  impediinents,  and  dies  before  it  be  !€<• 
moved,  and  his  heir  within  age^  or  hath  other  impediment^  he  is  not 
bound  to  make  his  claim  till  5  years  after  his  impediment  is  re- 
moved.,  per  Anderfon  Ch.  J.  Le.  215.  Mich.  32  and  33  Eliz, 
C.  B.  Cotton'^  cafe. 

6.  Tenant  for  life  and  J,  S*  joined  in  a  fine  fur  cognifance  de  droit 
come  ceO)  &c.  to  a  ftranger,  who  rendered  to  J.  o.  for  80  vears, 
remainder  to  the  tenant  for  life  in  fee.     Proclamations  pailed»  and 
the  5  years  pafled  without  entry  by  him  in  the  rcverfion.  .  Tenant 
for  life  died  9  the  queftion  was,  if  he  in  reverfion  fhould  have  9tbtr 
5  yearSj  and  it  was  adjudged  he  (hould,  and  fo  it  was  adjudged  ia 
SoMBs's  Case.   7  £liz.  Cro.  £.  254.  Trin.  33  and  34  Elis. 
B.  R.    Laund  v.  Tucker. 
^Tothefa-       7.  Grandfather,  father  and  fon,  iht  grandfather  \%feifed  Jor  Ufe^ 
tUrhtaiL    the  remainder  t$  tbe^fon  in  /«//,  remainder  to  the  right  heirs  of  the 
Cro!  E.  370.  grandfather.     The  grandfather  covenants  by  indenture  to  make 
Cro.  £.391    aiTurance  to  J.  S.  and  that  it  fhould  be  to  the  ufe  of  him  and  bis 
5  ^*P»  »7-    heirs ;  and  after  he  fufFers  a  common  recovery  againft  him,  and  fc- 
lV9od.  181.     v/Vj  affie  to  the  faid  J.  S.  come  ceoy  CfTr.  and  proclamations  upon  it, 
S.P.  Foule  and  after  theftatute  ofi*]  H.  8.  is  made,  and  the  grandfather  makes 
V.  Doble.     feoffment  to  thefon  and  dies.     It  was  held,  that  the  entry  rf  the  fa- 
ther upon  the  ion  is  lawftd,  and  {hall  not  be  eftopped  upon  the  war* 
ranty  of  the  grandfather ;  for  this  is  gone  by  the  re-  taking  rf'the  eftate ; 
for  when  thejfatute  vtjls  as  high  a  pojfeffion  in  hinij  as  he  had  when  he 
aliened^  the  warranty  is  extin^\  for  the  ftat.  of  27  H.  8.  does  not 
iave  the  warranty.     And  there  Dyer  (aid  that  though  the  5  yean 
are  pafled  in  the  life  of  the  grand-father,  (o  that  the  entry  which  was 
given  by  caufe  of  forfeiture  is  taken  away,  yet  when  the  grandfather 
died,  now  he  fhall  have  other  5  years  to  make  his  claim  or  entry, 
for  caufe  of  the  title  coming  to  him  by  remainder  in  taili  and  this  by 
theftatute  of  4  H,  7.  Mo.  71.  pi.  192. 
•S.C. cited       8.  Difcontinuec  of  cfidlc  tzW  levies  a  fne^the  iflue  (hall  f  not 
^of\h^^    have  5  new  years.     D.  3.  pi.  2.  Marg.    cites    34  Eliz.  B.  R. 
though*5       Holme  v.  Gee. *  Contra,   per  5  J.  againft  3.  D.  3.  b.  Pafch. 

years  pais       ig  H.  8.      Anon. 
in  the  life 

of  tenant  in  tail,  yet  the  iffuc  (haJl  have  other  5  year:.  For  he  is  the/'/!  to  nvhoM  the  rigk  Jjh  «- 
€rue  aftir  the  fine  Irvied.  For  tenant  in  t:  il  himfclf  after  his  fine  with  proclamations  luth  not  any 
right.  But  \fJiJfeifor  of  tenJrt  in  tail  levy  fine  wirU  pioclan  ations,  and  5  }ears  paf$  anU  ?.ftcrw»r^ 
tenant  in  tail  dies,  the  iffvie  is  b-irred  ;  hccaiife  aftir  the  fine,  the  tenant  in  t.iil  had  right,  end  fo 
the  iffue  was  not  the  firO  to  whom  the  right  accrued  after  the  fine.-— —  <;  Rep.  ^7.  a.  b.  cafe  of 
finefc  Refolved  accordingly.  Trin.  44  Eliz.C.  1^.  Cro.  £.  896.  Fentllon  v.  Lyiler.— -^^FU 
C.  373.  b.  374.— •  Ai-g.  Godb.  313.  Contra.  * 

9.  If  a  lunaticky  or  non  compos^  levy  a  fine  of  lands,  the  5  years  be- 
gin at  his  recovering  his  fenfcs>  and  he  muft  bring  his  a£tion  within 
5  years  after  j  and  in  pleading  he  fliall  {hew,  that  at  the  time  of  the 
fine,  he  was  non  compos,  and  all  the  fpecial  matter ;  but  if  he  die 
without  recovering  his  fenfes,  his  ^Wr  ihall  have  his  action,  or  makeWs 
entry  when  he  will ;  for  he  is  excepted  out  of  the  tf^7,  and  is  bound  to 
no  time.  %o  of  being  over  fea.  4  Rep.  125.  b.  Pafch.  ijac.  B.  R* 
Beverley*s  cafe* 


1 

lo,  A.  having  an  intireffe  termini  died.  The  firft  term  expired. 
Leflbr  enters  and  levies  a  fine  with  proclamations,  before  any  ad- 
inintftration  (Committed,  and  aftir  $  years  adminijiration  is  had.  Re* 
folved  that  the  adminiftrator  mall  have  5  years  ;  for  none  had  title 
of  entry  before.  Cro.  J.  61.  Hill.  2  Jac.  B.  R.  cites  it  as  the  true 
llate  of  the  cafe  of  Sanders  v.  Stanford. 

1 1 .  Infant  in  ventre  fa  mere  has  5  years  after  he  comes  to  full  age« 
Weft's  Symb.  f.  183. 

I  a.  uf.  tenant  in  tailmale^  remainder  to  B.  in  fecy  makes  a  leafe  Jo-«09S.Ci 
fsT  three  iives^  with  warranty  againft  all  perfons,  which  was  net  ^J.  b  "xh 
warranted  by  the  ffatute  32  H,  8.  28.  and  afterwards  levies  a  fine  leafewas 
with  warranty  againft  all  perfons,  and  with  proclamations,  and  dies  warranted» 
without  iflue  male,  leaving  M.  a  daughter*     About  2  years  after  the  ji^J^M  wUh 
fine  levied,  the  leafe  for  lives  expired,  and  about  12  years  after,  B.  warranty- 
died  without  ifllie,  M.  being  heir  at  law  to  him  as  well  as  to  A.     Ad-  f^ac  made 
judged  that  M.  was  barred,  and  that  B.'s  claim  muft  have  been  "J^^y^JJ!® 
within  5  years  after  A.*s  death,  and  not  after  the  determination  of  the  ranted.)--* 
lives,  at  which  time  B.  had  no  other  title  than  he  had  before.     For  But  Cro. 
his  title  was  by  A.'s  death,  without  iflue  male,  and  then  he  might  ^^^^\  ^ 
.  have  brought  his  formedon.     Cro.  C.  156.  Pafch.  4  Car.  B  R.   K!ccn  v. 
'Salvin  V.  Clerk.— ——This   differs  from  Seymour's  cafe.     For  Cope  is 
there    the  reverfion   was   not   difplaced,  nor  2i  fee  gained^  zs  in  o^h«"wifcj 
this  cafe  it  was  by  the  leafe  having  in  it  a  warranty  againft  all  {$  warrant* 
perfons,  and  fo  not  warranted  by  the  ftatute.  Ibid«  cites  10  Rep.  ed  by  the 
95, 96.     Seymour's  cafe.  v  u  ha"" 

Ch.  J.  faid  th^t  this  cafe  i  all  falfeand  mif-reported ;  and  that,  i.  becaufe  it  fays  that  the  leafe  for 
lives  W3S  ^difcont'tMutrce'cftbert^jcrJinny  and  thereby  a  nenu  fee  fraincd  to  itnwit  in  tail,  which  he  paHTed 
away  by  the  fine  with  wnrrautv,  which  (he  faid)  cquld  not  be  ;  for  that  ^t  appears  in  the  cafe^ 
Chat  the  ie:ife  was  waiTanted  by  the  (laL  32  H.  8.  28.  and  fo  could  make^no  difcoiitinuancc,  nor 
no  new  fc<:  of  a  reverfion  could  be  gained,  and  then  no  eftaie  to  wliich  the  warranty  was  annexed^ 
and  chat  fo  it  was  refolved  40  EHz.  K  e£?< k  v.  Cope  ;  and  idly,  that  opinion  was  extrajudicial, 
it  betas  concerning  a  point  not  in  the  cafe>  but  luppofed ;  as  fuppofing  there  had  no  proclamations 
been  mode,  and  no  nou-cl4ni ;  and  3dly,  it  was  refolved  upon  the  point  of  non-claim,  and  not 
upon  the  warranty  which  was  not  a  point  in  the  c;;i('e.    Vaugh.  383.  Mich.  25  Car.  2.  in  caCt  of 

Bole  V.  Horton. The  ftatute  of  4  H.  7.  operates  by-way  of  kat  to  the  right  which  anfwers  Saul 

and  Clerk's  cafe.    Jo.  2 10,  2 1 1 .  a  Salk.  42  2 .  in  cafe  of  Hunt  v.  Bourne.  ^ 

13.  A.  devifed  land  to  J,  S,  an  infant  in  fee.     The  heir  at  law  Cro.C.i29, 
of  A.  levies  a  fine  and  the  infant  dies^  leaving  M.  his  fifler  married  ^'a^j  bV    ' 
to  \V.  R..  who  lets  5  years  pafs  without  claim.     Though  W.  R.  name  of 
and  all  claming  under  him  are  bound,  and  the  wife  herfelf  during  Chamber-  * 
the  coverture;  yet  fhe  fliall  have  a  new  5  years  after  her  baron's  ^^^JJ  but^oa^ 
death.     Cro.  C.  200.  Mich.  6  Car.  B.  R.     Hultn  v.  Keylock.      ^  ©*  p" 

14.  A.  feifed  in fee^  acknowledged  a  flatute  merchant  toB*  and  after 
a  recognizance  in  the  nature  of  a  ftatute  ftaple  to  C,  and  then  another 
rtccgnixance  of  the  lame  nature  to  D.  and  E. — D.  and  E,  extend 
qnd  had  a  liberate  \  and  after  B.  extends  and  has  a  liberate ;  and 
then  C.  extends  and  has  a  liberate  i  B.  and  Q  ajpgn  to  F, — J.  being 
in  poffejfony  levied  a  fine  with  proclamations  to  J.  S.  who  being 
feifed  in  fee  devifed  the  lands  in  queftion  to  F.  (who  had  pojfeffion 
of  the  lands  by  virtue  of  the  ajpgnmcnt  ofB,  andC)  and  to  ois  heirs 
maUy  remainder  to  the  daughters  of  A. — And  F,  being  fo  feifed  iruied 
a  fine  with  proclfUnatLons^  and  Med  without  iffue  male',  and  L.  and 
^i^  are  the  daughters  and  beixs  of  A.  and  alfo  heirs  to  F. — $  years 

Aa  a  pafsi 


^^5t 


fint* 


i 


^/  .  •  - 

fafs\  and  after  the  wife  of  the  defendant,  being  iXitutnx  of  the  fitf- 
vivor  ^£.  and  2).  took  admniflration  de  bonis  non  to  C  af*d  achnw)^ 
higidjatiifa£lion  upon  record^  to  the  Jiatute  madi  to  Q  and  upon 
this  the  defendant  entered,  upon  whom  the  plalntiiFs  (having  mar- 
ried one  the  L.  and  the  other  M.  the  daughters  and  heirs  of  A.  and 
heirs  of  F.)  brought  their  ejeSments,  &  fi,  &c.  It  was  argued  that 
lB.*s  ftatute  was  extind,  and  C/s  in  efle,  but  this  is  by  their  coaw 
ing  both  into  the  fame  hand,  and  not  by  the  fine  of  A.  For  v^en 
both  ^/s  and  C.'s  (latutes  are  affigncd  to  F.  he  is  folely  pofiefled  by 
virtue  of  the  ftatute  to  C.  becaufe  B.  had  a  furrenderable  e&me,  and 
[  296  J  C.'s  extent  was  of  a  reverfion,  and  capable  of  a  furrender,  and  for 
this  cited  D«  280.  Corbett's  Cas£,  and  that  when  the  fecood 
ftatute  is  extended  it  is  of  a  reverfion,  and  being  after  in  tbifam 
bandy  is  an  extinguijhment  of  the  firfly  and  for  this  cites  Cro.  J.  424. 
Farrincton  v.  Garroway,  and  4  Rep.  66.  and  further  that 
B/s  ftatute  is  drowned,  and  C.'s  is  not,  but  the  intermediate  efiate 
of  D.  and  E.  prevents  it,  and  if  this  is  in  ejfe^  then  after  fatisfaSimt 
acknowledged  a  new  5  years  accrued  \  for  acknowleagment  of  iatis» 
fiu3ion  is  a  natural  way  to  determine  a  ftatute.     And  judgment  was 

;iven  for  the  defendant     Skin.  260  to  264.  Hill.  2  ml  3  Jac  %* 

].  R«     Knight  v.  Greenvill. 

15.  ^  was  Ufpefor  99  yearsy  remainder  t$  B.fir  Ufe^  remainder 
to  C  in  fee  \  B*  levied  a  fine^  and  living  B*  the  leafr  detersmnedf 
It  was  ruled  on  a  trial  at  bar,  that  C.  might  enter  notwitb' 
ftanding  the  5  years ;  for  J.  continued  the  pojfejjiony  which  amounted 
to  a  continual  claim  by  C.  Arg«  Skin.  262.  in  cafe  of  Kni^  n 
Greenvil. 

1 6.  li  tenant  for  life  levies  a  fine,  and  he  in  reverfion  does  not 
enter  or  claim  within  5  years,  he  cannot  enter  for  that  forieiture; 
hMtmuft  Jlaj  till  a  new  right  of  entry  accrues  to  him  by  death  of  ibe 
tenant  for  bfe.    Arg.  Show.  43.  cites  PI.  C.  573. 

t«ifer  fu8         17*  Leflee  for  life  is  dijfeifedy  and  a  fine  is  levied,  and  5  years 

sytars  dmr.  pafe;  thc  leflcc  is  barred,  and  the  remainder-man  has  5  years  after 

^tUi^M  ^^  ^^^*  of  leffee  for  life.   But  can  the  remainder-man  have  5  yean, 

fir  lift  to  Iflejfeefor  life furrendersy  or  can  he  furrender  after  his  eftate  is  barred? 

cUTm  in ;  per  Poilexfen,  Ch.  J.  Show.  46.  Trin.  i  W.  and  M.  in  cafe  f£ 

ZfV^'  bighton  v.  Greenvil. 

4*aik,  ac  hit  eledion ;  for  he  hai  x  titles f  one  after  the  death  of  leflee  for  life,  tlie  other  hf  As 
fbrfeituTBof  Cbelaid  \eCShei  andif  bedoetnoc claim  xvithin  5  years  as  above,flftertbeiiudyci/ater« 

Ito  fluU  have  other  5  years  after  the  Jeaib  of  the  leflee  lor  life.  J«ik«  254.  pi*  45* 

18.  If  an  heir  in  tail  brings  aformedon  within  5  years  afierpm 
levied  by  a  difcontinuecy  and  pending  the  formedon,  and  after  the 
5  years,  the  iilue  dies ;  Holt,  Ch.  J.  thought  it  rcafonablc  that  the 
next  heir  in  tail  ftiould  have  benefit  of  this  formedtxi,  by  hringini  4 
new  one  in  convenient  tifju.  But  he  faid  that  this  has  not  been  dc» 
tcrmined.  And  that  it  is  plain  that  Joumefs  accounts  will  not  liej 
.  for  that  muft  be  between  the  parties  to  the  firft  writ;  and  ftc  new 
tvrit  muft  be  the  feme  as  the  former ;  and  the  writ,  which  lay  fcr 
the  anceftor,  is  hot  the  lame,  which  lies  for  the  ilTue,  but  is  of  an^ 
ether  nature.    12  Mod.  <72.  per  HoltCh.  J«  Mich.  13  WilL  3- 

19.  He 


19.  He  that  has  a  right  of  reverjion  or  remaimUr  ixpe^anton  wt 
)Bte  taili  or  for  life^  fhall  have  5  years  after  their  title  come  unto 

tiieai)  as  appears  by  the  4th  H.  7.  2  Inft.  518. 

20.  Thofe  that  have  no  fnfent^  but  a  future  right  utoH  a  preudent  |«  P»  «^ 
tm^y  and  whcfe  right  ^d  title  conui  to  them  after  the  procla^  ^fjl  JJ^ 
matUnSj  fuch  ftrangers  to  fines,  being  vdd  of  impediments,  l^ive  f:ifi,i,  ' 

5  jears  after  the  coming  of  fuch  rights  to  enter  and  make  their  Wcft^i 
daim.  ( Vid.  i  Ric,  3.  7.  4  H.  7-  H-)  ^^  »«  the  cafes  of  a  •  re-^  S?-«PL 
mahuler  or  reverftm.     But  if  thefe  have  impediments,  they  fhall  c.  374. 
have  5  years  too  after  the  impedinunts  renmied^  before  their  laches 
ihall  be  prejudicial  to  them.     Therefore  if  a  wife  does  furceafe  her 
time,  and  5  years  pafs,  after  the  death  of  the  hufband ;  upon  a  fine 
levied  of  her  inheritance  or  freehold,  (he  is  barred  of  her  right,  and 
cannot  enter  by  force  of  the  fbtute  of  the  32  H.  8.  28.  Wood's 
Inft.  246* 

ai.  jtnd if  tenant  for  life  mahs  a ftoffinent  in fte^ (to  one  who  has  WhereA/i 
land  in  the  fame  vilL   3  Rep.  79.  in  fennor's  cafe.)  and  the  feoffee  -^^^/iS. 
levied)  a  £ne  with  proclamations,  it  fhall  not  bii^  the  le^r ;  hut  ment,  m  ' 
he  ibali  have  5  years  after  the  death  of  the  tenant  for  life.    Wood's  l^^*  <»f^ 

•court  reibl?ed  tlie  leflbr  ihould  have  5  years  after  the  term  expired*  ^  ^^  esiwbere  a  fine  is 
levied  by  kflee  for  life,  which  differs  not  from  this  cale ;  for  there  the  lefifor  majs  have  bis  writ 
ds  cobiunili  cafu,  as  here  he  may  bring  his  aflife.  Vent*  24 !•  Hill.  %^  and  25  Car.  a.  B.  R.  Wha- 
Icy  T.  Tancred.— a  Lev.  51*  S.  C.        Raym.  219.  S.  C.«-^3  Keb.  30.  S.C«    '     ^r2Q7l 

22.  But  upon  a  eUffiiJin  of  tenant  for  life^  and  fine  levied,  the 
Icflbr  and  leffee  have  but  5  years  after  the  fine.  For  difleiibr  comes 
in  openly,  and  without  the  confent  of  the  leflee. .  But  quaere ;  for 
the  le(Ibr  feems  to  be  within  the  fecond  iiving  of  the  ftatute  of  the 
4  H.  7*  Saving  to  all  perfonsfucb  aiiions^  ^c.  asJbaUeome  after  the 
fme  ieinedj  He.  And  &erefore  he  (hall  have  5  years  after  the  kq^ 
4joo  accnKtti.    Wdo4'8  Inft.  247, 


(H»  a.  2^  Barr  by  Non-claim.  The  EJiafe  Being 
turned  to  a  Rights  In  what  Cafes  the  Efliate 
ihall  be  faid  to  be  turned  to  a  Hightt 

• 

I.  It  was  agreed,  tfa^t  feofiment  or  fine  fur  conufance  de  dreit^ 
canu  ceoy  que  i)  ad  de  foq  done,  are  difcontinuances  {  for  thefe  are  ex-^ 
ccuted  m  theinfelves,  and  are  a  tranfinutation  of  pofleflion ;  con-^ 
tirary  of  fine  Ar  (onufame  de  drrit  tantum^  or  fine  of  grant  and  render^ 
]lr.  Dtfconr  de  Pofleffion,  pi  2.  cites  8  H.  4.  7* 

a«  Tenant  in  taily  the  remainder  in  tail\  the  tenant  in  tail  bar^  •Byinden- 
gains  and  fells  the  land  *  to  A,  and  afterwards  levies  a  fine  to  A*  ^^fc  in- 
llur  conuzance  4e  droit  come  peo  y^ith  warranty ;  this  warranty  J^^ncgJ^, 
was  madiB  by  die  collateral  anceftor  of  him  in  remainder,  whofe  ,0  Rep.  '95. 
lior  he  16,  and  therefore  (hall  not  bar  him  ;  for  his  remainder  was  b.  Sey- 
Ii#r  di^lace^:  it  had  been  otherwife  if  the  fine  had  been  levied  by  ^l^ 
Ac  Umai  in  tail  iefrrc  tbi  k^rgain  andfak  \  for  then  it  had  been  a  cited  pV 

^  •  A  a  3  4i(cpn-r  jiqu  ch. 


4 

J.thusyte-  difcontiniiance ;  but  by  the  bargain  and  fale,  made  as  above^di^ 

bar  ^a^s  hargainee  had  a  fee  determinabJe  upon   the  entry  of  the  ijfue^  and 

and  fells  to  he  in  the  remainder  has  his  remainder  open  upon  default  of  ifTue  oif 

B.  and  his '  tenant  in  tail,  who  in  this  cafe  has  pgjjed  all  his  ejiate  by  the  hargai^ 

the^ourt**  tf«i/?/^,  and  has  nothing  piore  to  pafs,  but  to  extinguifh  the  eftatc 

hold  that  ^il)  hy  wav  of  releafe,   and   to  leave  the  remainder  untouched, 

the  bar-  Jenk.  51.  pi.  97.  ci^es  JO  Rep.  95.  b,  Mich,  jo  Jac.  f  Seymour*^ 

W^^^^'f  cafe. 

ible  eflate,  whereof  his  wife  was  dowable»  and  that  by  the  hare  bargain  and  fale :  and  thon^thot 
was  zjuuafur,  which  barred  'he  iltur,  y«t  that  only  txtluAfAtbt  ijfus  in  t  nf,  hti  iptenLvgedtht  t$di  tf 
tUbarfrainet  \  for  if  he  had  not  a  fee  before,  the  fine  could  not  have  given  it  to  him ;  for  it  did  nt 
^uork  I'yv/uy  ff-tfl^trgemmi  of  an  «fi^t.  Parr.  24.  In  cafo  of  MachiU  v.  Clerk.— rHolt.  Ch.  \  beld 
this  cafe  to  be  good  law.  a  Salk.  6x9.-^««f  Bulf.  162.  Trin.  9  Jac.  B.  R.  S.  C.  by  the  name  <tf 
Hey  wood  V.Smith. 

« 
3  Rep.  84.        J,  Tenant  ySr /j/f,  remainder  in  tail;  he  in  remainder  levies  a  jm 

j*77.^h^*    y«'"  eonufance  de  droit  come  ceo\  tenant ^r  life  dies  \  he  in  remainder 

Cha.  Dan-    dies ;  his  heir  ckiims  or  brings  a  forniedon  after  the  proclamadont 

▼ers's  cafe,    and  5  years  are  pafled :  this  fine  bars  the  eflate  tail,     if  the  prxla* 

gf  C  ^*^'      motions  had  not  been  made,  there  would  have  been  no  difcontina- 

*  ance  in  this  cafe ;  for  he  in  remainder  was  notfeifed  by  force  eftbe 

itttail     If  he  had  been  feifed  by  force  of  the  intail ;  fuch  fine  tciifi- 

0ut  proclamations^  had  been  a  diicontinuance.     By  all  the  judges  of 

England.     Jenk.  2^4.  pi.  96. 

4.  If  land  is  devifed  to  A.  and  before  the  entry  ofdevifee^tbe  bar 

at  law  levies  a  fine^  and  5  years  pa(s  without  claim,  yet  diis  is  no 

bar ;  for  devifee  not  having  entred  the  eftate  was  not  turned  into  a 

right.     Cro.  C.  200.  Mich.  6  Car.  B.  R.  Hulm  v.  Keylock. 

Befor4iU         .  5.  Feoffment  to  jf.  and  bis  heirs^  quoufque  fuch  furas  be  paid,  and 

^'^^^*    on  failure,  the  feoffees  to  enter,  &c,  mere  is  a  failure  ifecSot 

kafeai^^*'   Icvies  a   fine,  and   5   years   pafs;   feoffees  enter  not;  the  foe 

^ar^then     bars.    Cart.  82.   Trin.    18  Car.  2.  C,  B.    Thomafin  v.  Mact 

A.*  levies    ^Qffjj^ 

a  fine,  and 

5  ye  'r«  pafs.  Bridgman  Ch.  J  held  that  by  the  leafe  and  rele'tfe,  the  edate  it  now  turned  to  a  ris^) 

for  ufiei  f.tUurf^  A.  is  but  un.\nt  at  fuffer.vice \  and  h>s  makin;;  a  leafe  js  a  dilTeifin  arjd  fo  the  cftjf» 

turned  to  a  right*  and  alfo  by  the  rtle^fe,  which  was  a  medling  with  the  land>  and  heing  foai(D«i 

to  a  right,  fine  andaondaim  burs.    Cart.  82.  Thoraafin  v.  Ma*:kworth. 


♦[298] 


6.  Tlie law coni^rues  fuch  a£ls  to  amount  to  a  devefting, ornot 
devefting  as  is  mofl  agreeable  to  the  intention  of  the  partiesycndtbe 
right  of  the  things  per  the  Ch.  Tuft  ice*  Trln.  22  C^.  2.  B.  R» 
Vent.  01.  in  cafe  of  Freeman  v.  Barns. 

7.  J.  feifdd  in  fee  of  lands  inakes  a  leafe  to  W.  wR.  andW.^*f^ 
$00  years  in  truft^  that  himjelf  Jhpuld  receive  the  profits  during  bit 
ltfe\  and  that  afterwards  B  Jhould  enjoy  thcmy  Uc^  Afterwards  d> 
being  in  pojfjpon  according  to  the  truft,  covenanted  with  J^  N.  au 
J:  D.  to  JtMid  I'eifed  of  the  faid  lands  upon  the  fame  confiderations  !• 
mentioned  in  tnj  leafe,  to  the  \xk  pi  bimfelffor  ///>,  withr/iiw»^ 
rver  according  to  the  truft ;  and  further  that  the  faid  leafe^  and  d 
eJlaUs^  made^  or  to  be  m.ide  by  himfelfy /bould  be  and  enure  to  tbefoftt 
ufes  i  and  levies  afine^  and  5  years  paffed  A.  being  in  fofffS'^  accoid- 
ipg  to  the  truft)  and  enjoying  the  profits  during  his  ulej  d*  ^^O 


Sint,  29^ 

tnd  Jf^.  R.  enters.  Hale  Ch.  B.  held  that  nothing  had  been  done 
here  to  difplace  the  eftate  of  the  leflees ;  for  the  leSbr  continued  in 
pofleiHon  by  the  leflTee's  leave  and  permiilion)  as  muft  be  prefumed, 
and  fo  is  a  tenant  at  will>  as  Littleton  lays.  Hard.  401.  Focus  v. 
SaJiibury. 

8.  4?^  xHeJffie  for  years  be,  the  remainder  over  for  life,  and  leflee 
ibr  years  levy  a  nne^  and  5  years  pafs ;  the  leflbr  is  not  barred  by 
any  nonclaim  \  becaufe  the  fine  operates  nothing,  and  partes  ad 
finem  nihil  habuerunt  may  be  pleaded  to  it.  Otherwife  it  is  where 
a  tenant  for  life  levies  a  fine ;  for  he  has  a  freehold,  and  his  fine  dif- 
places  the  remainders ;  and  therefore  an  entry  is  requiiite  within 
5  years  after  the  death  of  the  tenant  for  life,  for  which  reafbn  when 
a  leflee  for  years,  or  at  will,  is  to  levy  a  fine,  it  is  ufual  for  the  lef- 
iee  to  make  a  feoffment  firft,  to  difplace  the  other  eftajes;  but  here 
the  leafe  for  years  is  antecedent  to  the  efiate  of  the  lejjhr^  who  levies  the 
fine,  arid  he  has  a  freehold  expeftant  upon  the  leafe,  and  not  pre- 
cedent to  it,  per  Hale  Ch.  B.  Hard.  401,  402.  Focus  v.  Salif- 
bury. 

9.  A  fine  with  5  years  nonclaim  mufl  bar  an  ejtate  precedent  to 
the  fine,  not  fubfequent  to  it  5  and  where  there  is  a  privity  betwixt 
the  leflbr  and  the  lefTee,'  the  fine  (hall  not  bar ;  as  in  cafe  of  a  mort* 
gage,  where  the  mortgagor  contintiitig  in  pofTeifion  levies  a  finei 
per  Hale.  Ch»  B.     Hard.  402.     Focus  v.  Saliibury» 

10.  And  this  very  cafe  was  adjudged  in  terminis  for  two  reafons, 
firft,  by  reafon  of  the  privity  betwixt  the  perfons  ;  fecondly,  be- 
-caufe  the  leflbr  was  in  the  nature  of  a  tenant  at  willy  and  there  was 
a  mutual  confidence  betwixt  the  parties,  per  Hale  Ch.  B.  Hard* 
402.  cited  it  as  the  Dutchefs  of  Richmond's  cafe. 

11.  If  I  make  a  leafe  for  years  of  mv  land,  rcndring  rent,  and  a 
firanger  levies  a  fine  of  the  land ;   and  the  leffee  for  years  payeth 

bis  rent  to  me  duly,  I  am  not  barred  of  my  reverfion;  becaufe 
I  was  always  in  poflei&on,  and  not  put  to  a  right  only.  Wood's 
Inft.  748. 

12.  So  if  there  is  tenant  in  tail^  remainder  in  tail^  or  tenant  for 
Kfe,  remainder  for  life,  and  the  firft  tenant  in  tail^  or  the  firft  te-f 
jiant  for  life  doth  bargain  and  fell  the  land  by  deed  indented  and  en<* 
rolled,  <?m/ i^^r  doth  Uvy.apne  to  the  bargainee;  in  thefe.  cafes 
the  remainders  are  not  bound,  though  the  5  years  pafs  withput 
claiai  \  for  the  law  at^udges  them  always  in  poireinon.     Ibidt 

13.  *  So  if  tenant  for  life  and  the  firjl  remainderman  in  tail  levy  a  r  ^^^^  1 
fine  I  this  is  no  difconti nuance  of  the  remainders  after ;  for  eacji  paUed  L  ^99  J 
only  what  he  lawfully  might,     i  Rep.  76.  i.  Bredon's  cafe.  fant  forlife 

jnd  the  fird  remainder  in  \.2i\\m.^k^afr>ffm>ttf  it  is  a  difconti  nuance  contra  to  chat  part  of  Bredon'i 
^e  in  t  Rep.  76.  b*  and  that  it  was  fo  adjudged  becaufe  it  is  of  a  different  nature  from  a  fine. 
Sid.  S3,  cicet  the  cafe  of  Baker  v.  Hacker.      ..    ■»  Mo.  634.  S.  P.  Feck  y.  ChanneU.— -CrQ, 
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(I.  a)  Enure.    How ;  not  being  direBed  hy  deed  of 

Ufcs. 


but  of  him  to  whom  it  is  levied^  uidefs  an  ufe  be  taupmkA  ia 
the  fine,  or  by  another  deed,  per  Catiine,  3  Lc  36.  Midu 
IS  Eliz.  B.  R.  in  Ld.  Windfor's cafe. 

2.  A.  enfeoffs  B.  and  it  was  coveninted  between  them,  that  ^JL 

fay  B.  at  Atidfummer  47  /.  then  the  feoffinent  ihouid  be  (o  the  ofe 

of  A.  and  his  heirs,  and  if  A.faiU  and  J5.  do  not  fay  A.  %o\.aiML' 

chaelmasy  then  alfo  the  feoffment  to  be  to  the  ufe  of  A.  and  hisheirsi 

and  covenanted  to  make  further  affurance,     A.  and  B«  both  failed 

of  payment  at  the  days,  and  afterwards  in  Hillary  tenn  next  after 

both  the  feafts,  a  fine  is  levied  to  B,  and  na  ^  exfreBid^  and  aUtUf 

was  found  by  fpecial  verdid,  and  that  the  fine  was  only  to  the  ufes  o£ 

the  indenture.     The  queflion  was  if  the  conufee  pf  the  fine,  or  the 

heir  of  the  feoffor  ihouid  have  the  land  \  and  it  was  adBuc^ed  for 

the  heir  of  the  feoffor.    Cro.  E,  3a.  Trin.  26  Eliz.  Sk.  Wcn^ 

comb's  cafe. 

If  the  cMir.       3,  J^  was  feifed  in  fee  of  land,  and  he,  and  B.  (a  firmgtr^  and 

'  Ced  of      ^^^  ^^  ^^ing  i"  tl»e  land)  levied  a  fine  thereof  to  J.  S.  wiihM 

lands,  do      confideration  ;  the  ufe  implied  ihall  be  to  A.  only,  and  his  heirs;  far 

f.ty  mM$y     an  ufe  is  nothing  but  a  truft  and  confidence;  and  a  thing  in  equity 

fToiiY^  *"^  confcience  Ml  be  by  operation  of  bw  ^^  Mn  wb9  in  tnUh  mm 

hne  at  the    cwner  of  the  /t7»i  without  having  regard  to  efioppelsy  or  ccmdiifioii% 

tiirc  of  tho   which  are  contrary  to  truth  and  equity,    a  J^ep.  58.  b.  Trin.  tj 

2n"d%trf  is  Eli^.  in  Beckwith'scafe. 

no  nfe  declared  to  lead  the  ufe  ofthe  fine  levied  of  thefe lands;  the  law  will  cooftmetfiefiiietQ 
be  levied  of  thefe  lands  to  the  ufe  of  the  conufee,  to  ivboiu  the  &neis  levied ;  *  iw  1/ then  be  m 
ftioncy  paid  by  .the  conufee,  nor  any  ufe  declared,  the  fine  ihall  enure  to  the  ufe  of  the  coDnlbr  tad 
levied  the  fine.  Pafch.  *  3  Car.  B.  R.  For  nothing  appears  whereby  it  can  be  fuppofed  that  cht 
parties  had  any  imencioo  the  eftate  in  the  lands  (hould  be  altered  by  the  fine,  bat  that  the  fine  ws 
levied  for  the  corroboration  of  the  title  of  the  conufor ;  but  where  rocney  is  paid,  the  law  will  in- 
tend that  he  that  paid  it,  is  to  have  benefit  by  the  fine,    h,  P.  R.  614. See  1  Rep.  58.  b.  Beck* 

with's  cafe. Pig.  of  Recov.  53,  54.- f  Per  Vaugli.  Oh.  J.  it  is  commoo  experience: 

4.  A-  levied  zfmtuB.andC.  with  render  to  J.for  80  riarj,^ 
A.  Ihouid  fo  Jong  live,  remairuler  to  D.  It  was  agreed  per  tot  Cur. 
that  the  conufance  niuft  neceflarily  be  intended  to  the  ufe  of  the  co« 
nuzces;  becaufe  otherwife,  they  could  not  render  by  the  fine. 
But  if  the  render  he  void  in  all^  as  it  is  in  part,  then  they  tfaoii^ 
that  the  ufe  of  the  conulance  would  go  according  tg  the  intent  rfAe 
render^  but  not  in  the  principal  cafe,  becaufe  the  render  for  the  80 
years  is  good,  which  makes  the  conuiance  of  ncccffity  to  be  to  tte 
ufe  of  the  conufees.  Mo,  488.  Pafch.  38  Eliz.  Holcroft's  cafe. 
•  p.  *oo.  a.  5.  Fine  was  levied  to  A.  and  B.  to  the  ufe  if  A.  B.  and  a  ^ 
PaVcfh* ,       f^  Mjotntenants  though  A.  and  B.  were  in  by  the  fine  at  common 

tiiz-Auon.  !*T*  .^""J^V^t    Watts  &  Lee  V.  Ognell Say&  icwasad- 

judged  on  afcofiincnt  21  EU  cites  ♦D.  200/ 

6.  A 
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6.  A  finei  i«fai<^  ipirates  up9n  ibi  p^tjlion^  fliall  not  alur  die 
sofl!cflb)ii  upon  which  it  worlu,  and  thou^  there  are  xvoris  cwtrarj 
ap  the  fine,  yet  die  fame  (hall  enure  upon  the  eflate  precedent  and 
not  odierwife,  per  Ydverton  J.  Bul£  164.  Trin.  9  Jac.  B.  R.  ia 
cafe  of  He]rwood  v.  Smidi, 

7*  If  Unant  ftr  lifi^  and  nmainder-num  in  pe  jitn  in  a  fine,  but 
declare  na  ufes,  each  fliaD  have  die  ufe>  which  die  hwr  yefts  ia  [  300  J 
diem  according  to  the  eflaee,  which  diej  emveyed  ever.  '%  Rep. 
58.  a. 

8.  A&aewzslevMofznnttd  J.aHdB.andthi  biirsrfAtmii 
At  ufe  was  Fimited  oidy  bv  the  fine  itfelf^  and  there  was  m  dad  i» 
iSnto  tbe  mfis\  a^ud^ed,  that  A»  and  B.  were  in  br  the  flat  27  H. 
8.  of  ufes,  and  were  lointenants  of  die  rent;  for  eUe  there  would  be 
^ch  a  firsSion  of  eftate  that  A.  flioidd  be  in  by  the  common  law» 
and  B.  by  dKftatute,and  that  is  not  according  to  the  ftatute^  which* 
IS,  that  where  two  or  diree  are  feifed  to  die  ufe  of  one  or  two  *iS 
fhtmy  ceAy  que  ufe  fliall  be  adjudged  to  hav:e  fach  eilate  in  poT- 
leffiofi,  as  di^  hare  in  ufe.  Trin.  8  Car*  Hutt,  112.  Pumell  n 
Bridges. 

Q*  A  fine,  IstM  ^rfuant  U  a  decrn^  for  a  particular  end  and  pur* 
pofej  IhaD  not  be  ftpfered  in  equity  to  work  farther  than  die  decree 
intended  it.  Pafch,  |6  Car.  2.  i  Chan.  Cafes  49.  Goodrick  n 
Jnown. 

10.  Upon  die  trial  of  diis  caufe  at  nifi  prius  in  Middlefex,  before 
Holt  Ch.  J.  a  cafe  was  made  for  die  opinion  of  the  court,  viz.  H« 
levied  a  mie,  and  afterwards  fuiFered  a  common  recovery,  wherein 
the  conufee  was  tenant,  and  there  beine  no  deed  in  the  cafe,  it  was 
pbjeded  that  the  ufe  (rf*  the  fine  refulted  to  die  conufpr :  and  diough 
the  intent  of  the  fine  might  be  to  make  a  tenant  to  the  pngcipe^  yet 

no  ufe  or  truft  can  be  averred,  fince  29  Car.  2.  3.  Sed  non  alloca-  pi^.  of  Re. 
tur  ;  for  a/  common  iaw  the  uie  was  always  intended  to  be  to  the   <?^*  54>  s$> 
^eoSee  or  conufee,  and  in  pleading  never  was  averred.     Co.  EnL   ^^^  ^•^* 
114.  273.  Plowd.  477.    But  if  it  be  to  the  ufe  of  the  feoffor  or  co- 
nufer,  dien  it  muft  be  averreJ.    2dly,  The  court  held  die  party  was 
in  by  tbejine  immediately^  and  fo  there  was  a  eood  tenant  to  theprae* 
cipe.'    3dly,  Tha^atute  extends  not  to  ufes  kf  operation  of  lawy  but 
tofucb  ufes  as  are  to  a  third  per/on^  and  mat  neidier  the  conufor,  nor 
the  conufee  could  aver  the  fine  to  die  ufe  of  a  third  perfbn  fince 
the  flatute.    2  Salk.  676.  Pafch.  8  W.  3.  B.  R.    Ld  Anglefej 
y.  Ld.  Altham. 

11.  Baron  and  (6me  levy  a  fine  of  the  xvifi*s  land^  and  no  ufes 
ore  declared^  orjucb  ufes  are  declared  as  are  void  and  can  never  tajEC 
cfiefl  9  fuch  fine  is  to  the  ufe  of  the  wife  and  her  h^,  and  the 
rftat^  remahis  as  it  was ;  or  if  the  fikie  operates  any  thing,  it  wiUbe 
ifor  die  benefit  bf  die  party,  to  whom  it  bdoDged  before*  Arg.  ParL 
i^aies)  io6#    Davis  v.  Speed, 
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(K.  a)  Enure.    How.    Where  it  is  levied  to  a  par^ 

ticular  Purpofe. 

I.  rp  I N  £  levied  hy  feme  covert  to  confirm  a  leaje\  after  the  debt 
^    on  the  leafe  fatisfied  by  the  profits,  no  other  debt  flull  bar 
ber  of  her  thirds,     15  Car.'  i*  Cl^ui.  R.  I32«    Naylor  v.  Bald- 
win. 

2.  An  eftate  tail  was  created  by  the  crotvny  and  afterwards,  bmt 
family  difputes  arifing,  an  a£i  ofparliamentyfor  confirming  en  award 
made  for  the  peace  and  quiet  ofth^famifyy  was  afTented  to  by  the  king, 
and  afterwards  one  pf  the  faipily,  feifed  of  an  eftate  tail,  levied  a 
fine ;  yet  the  king's  reyeriion  is  not  removed  by  the  a6l,  which  was 
not  ^  a  new  gift,  nor  did  the  king  intend  to  pais  away  any  right; 
but  his  aflent  was  only  to  confirm  the  award  ^  and  the  reverfioD  is 
fiill  within  the  protedjpn  of  34  H.  8.  and  therefore  the  fine  no  bar 
to  his  ifTue :  per  Pemberton  Ch.  J.  who  faid,  he  was  ordered  to  de<» 
I/ve;:  ^ord  j^^per's  opinion^  that  it  was  a  new  ejiftte  by  die  a&  of 
parliament,  yet  withui  the  protection  of  34.  H.  %•  Hill,  35  Car.  2» 
^*  R.  Skin.  95.  £.  of  Derby's  cafe. 
J>ecreed  3,  Where  a  fine  is  ordered  to  be  levied  hy  decree  in  chancery  if 

C^^a!  Ch.  *^  ^  ^^  ^*^°^  ^  ^^  P*^^  ^  greater  eftate,  or  to  operate  farther  in  law 
cafes/49. '  than  this  court  •  intended  it,  this  court  will  reftrain  it  to  what  wa| 
Goodrich  V.  the  original  intention  of  levying  it.  Arg.  Mich.  1682.  ycr%93f 

AvZ'  Pafch.  1 6^8.  1  Vera.  56.  cices  it  as  refolveg  in  the  cafe  of  Goo4ncH  v.  Bro%fO. 

♦[301] 

Tenant  m  ^..  A.  feifed  in  tail,  and  having  a  term  in  trujt  to  attend  At  inhe-r 

m^^r>*o  ritance,  by  fine,  and  deed  fuhje^s  the  land  to  a  debt  of  loool.  bu^ 

utinamwt.  declares,  that  after  that  debt  is  paid,  die  land  fhould  be  to  ihefim 

ga^tof  SCO  ufes  as  before 'y  afterwards  A.  devifed  the  land  for  payment  ©this 

•?K-«  1  !i!? «  oebts.     Decreed  that  the  land  was  liable  to  all  the  debts  in  gencnL 

then  iim.is      pi  -.^  ,  ,  ••i^^i.' 

the  land  to  oQd  quaere  tamen  ;  for  it  ieems,  he  was  but  tenant  tn  taiioi  the  m- 
thcoldufcs,  heritance,  and  fo  could  nop  charge  it  by  his  will ;  unlefs  it  be  in- 
hlfvrif  ^"^  tended  he  had  a  full  power  of  doing  it  lodged  in  him  by  reafon  of  die 
and  ficvifes  fine,  notwithftaiiding  he  had  declared  Aat  after  payment  of  the 
aiii^i  lands  loco  /.  it  fhould  go  to  the  former  ufes.  Mich.  1682.  Vem.  99. 
j^faymnt    Tumer  V.  Gwyn. 

The  court  thought  the  equity  of  redempcipn  ^ould  be  affets  to  fatisfy  creditors,  or  a  fubfeqawt 
grantee  of  an  annuity.  Note,  the  rttUmftion  wm  timudto  himy  Ins  bars  or  njfgn*  Hill.  1^91*  Cb» 
Prec39.    Foflet  v.  Auftin. 

5.  The  wifejoim  with  her  baron  in  a  mortgage,  and  levies  a  fine 
widi  intent  to  bar  dawer^  and  in  confideration  thereof,  the  baron 
cgreeS'i  that  the  wifeftiall  have  the  rederr^tion  of  the  nwrtgage^  IV 
baron  afterwards  mortgaged  the  eftate  twice  more^  This  agreement 
is  fraudulent  as  againft  the  fubfequent  mortgagees,  fo  far  as  to  in* 
title  the  wife  to  the  whole  equity  of  redemption.  But  her  dower 
Was  decreed,  in  cafe  (he  (hould  furvive  her  baron,  notwithfhmiin^ 
the  fine,  without  putting  her  to  her  writ  of  dower.  By  North  K, 
Hill  1684.  Yern^  294.    Dolin  v.  Coltman. 

X    .  (L,  a)  Enm 


iriiw.  3« 


I 


{L.  a)  Enure  to  make  good  prior  Eftates^  and  how^ 

f  •  T  N  fci.  fa.  upon  zfine  of  an  awmttyj  Thirn.  held  that  a  prior 
^  prefeiitable  who  has  a  patron,  may  charge  the  church  in  per* 
petuity  with  his  covenc*  if  he  has  a  covent  and  common  fealj  but 
contrary  of  a  parfon,.  Becaufe  the  one  may  have  a  writ  of  right,  and 
the  ocner  only  juris  utrum :  and  therefore  it  feems  that  a  prior  pr&r 
(entabi;:  by  a  patron,  who  has  not  covent  nor  common  f<»I|  cannot 
charge  but  for  his  hfe  ;  for  he  is  but  merely  as  a  parfm  \  note  a  di«* 
veruty  ;  and  then  becauji  the  annui^  had  ejfence  before  the  fine^  an4 
fi  the,  fine  is  but  as  a  judgment  er  recovery  of  the  annuity ;  therefore^ 
th  »ug:i  the  fine  was  acknowledged  by  the  prior  without  the  covent^ 
et  tne  plaintiff  ihall  recover  the  annuity^  and  the  church  is  bound 
y  the  judgment,  quod  nota^  and  fo  fee  that  tl  prior  by  bis  fine  with^ 
out  the  covtnt  may  charge  the  church  in  perpetuity  of  a  thing  which 
bad  effe  before.  Contrary  of  a  thing  newly  granted  by  him  hyfin$^ 
pota  a  diver fity.     Br.  Charge,  pi.  8.  cites  12  H.  4.  ii.  2i. 

2.  If  diffeifee  levies  a  fine  to  ^Jlranger  the  diffeifor  iball  have  ^e  Mir.  toj« 
benefit  of  it.     Noy.  59.  in  cafe  of  Hart  v.  Ameridcth.  centra—. 

^    "'^  per  Pop- 

bam  &  Gawdy  J.  Gntdfb.  i6z.  pt.  ^6.  ■  If  diflfeifee  Jed  net  the  ufes  At  tmvfkex  it  fliall  be  to  th# 

conofce*s  ofc  only*  and  not  to  the  difleifor's ;  but  tjcherwife  if  no  ufe  s  declared  ;  for  then  it  waul4 
^  to  the  life  of  the  dilfeifor  and  extinguifli  the  right  of  conufee.  Per  Bridgn)any  Ch.  J.  Lev.  lat. 
Hill.  15  U.  16  Car.  2.  at  Che  aflifes  at  Suucbwark.  Co.  of  Peterborough  v.  BJudworth.  ■  ■  P^- 
Bramfton.Ch.  T.  accordingly ;  but  by  Jones  J.  that  whoever  has  the  land  (ball  have  tl^e  advantago 
of  a  fine  by  eftoppel.  Jo.  a6i.  Poph. 65.  in  cafe  of  Harrey  v.  Parry.-  "Bnt  i/tht 

lliflci'in  be  9mly  *4  tU  <I<.:ion  of  difTeire*,  It  is  uthenvife.  Cro.  C.  305.  in  cafe  of  BYunden  ▼.  B^ijg^ 
■  Of  it  the  dilTc'fin  heftcret  jntl  unkn'/ufn  to  djjjiif.t,  it  (h.iU  bo  to  the  afe  of  Che  coaufgr.    Cga^ 

Ip,  4S4  pci'two  jiiiliccs.    Fitr Herbert  V.  Fitzheibcri. 

3.  Tenant  for  life  and  remainder^man  in  tail  joined  in  a  grant  of  a  Hutt.  9$. 
rent-charge  in  fee  out  of  the  land,  and  then  ^cy  joined  in  a  fine  to  a  ^*  ^-^J^ 

granger  and  his  heirs ;  the  eftate  of  the  rent  which  was  before  de-  Hi'LjCan 
terminable,  is  now  made  abfolute.    Winch.  102«    Holbeach  v«  C.b.  Hoit«' 
Sambeach.  Ta****^ 

4.  A.  by  will  bequeathed  lOOOL  to  D.  bis  niece^  payable  at  2$  c  ^ 
years  of  age,  and  charged  his  lands  with  payrnent  thereof  y  D.  inter-  I  3^^  J 
married  with  J.  T.  her  hufband  andjhe^  before  her  age  of  7,ly  ajfigned 

0ver  thefaid  1000 1.  to  W.  for  750/.  afterwards  D.  attained  her 
age  of  2 J,  and  her  hufband  and  ihe  (an  eilate  tail  being  defcended 
to  her  in  the  fame  lands)  levied  a  fine  and  fuSered  a  recovery  oftha 
lands  charged^  and  declared  other  ufes.  It  was  held,  that  thit 
«was  a  good  aiSgnment,  and  that  the  fubfequent  fine  did  not  hurt 
fc.  Triiu  xjji.  %  Wms's  Rep.  fy^i.  607.  D*  of  Cbandos  r. 
Jalbot. 


^^192}  Enure. 


3Qa  Siat^ 


{L.  a«  2)  Enure.    How.    By  ^fiopftl. 


wfta  takes 


!•  T  F  a  fbe  be  levied  u  a  fmi  r^/r/,(^laad  inwhidiiliehidif 
-^  biH^r  ifiatt  hifrri  tbifote^  the  fine  fiiall  not  ooodude  hir  to 
\L^!m  ^^  it.  Weft.  1 15.  cite*  3  H.  6. 42.  41  E.  3-  7-  SO E.  J.* 

fteihaUbe    24E.  3.6a. 

•Aopped  to 

claia»«  Wtler  •ftatc;  as  it  Items.    Br.  Fraesy  pi*  5 1.  citei  8  R.  6. 4* 

Br.  £fto|^  %.  V%JhuJur  render  be  levied  to  Icci^  wheie  Ae  em  uJM  h^ 
iSmS  c*  fi''^  ^^  ^  '^  ^'^  rf  the  fine  J  and  the  ^A^r  ifrtfA&  n§thmfi  ttovhe 
^UuakL    who  has  npdiing^  has  gained  joint  pofleffion  with  the  o&er  bycoft- 

duAon }  per  Hank.    Br*  Fines^  pi.  35.  cites  8  Hr  4.  S. 

3,  If  two  arifiifed  infee^  and  zjir anger  levies  a  fine  /#  tim  ad 

ie  tbe.beirs  of  one  \  in  this  cafe^  the  other  ihall  be  eftopped  todaim 

other  efiate  than  for  life.    Br.  £ft<^pel»  pL  9^  cites  isE.^  at 

per  Catefty. 
J«r  i/che  ^  If  there  be  ktd  and  tenani  by  knight's  fervice^  and  s  ttmigts 
^^ofT'*  kvifis  a  fine  to  the  tenant  in  tail,  to  hold  to  him  and  hishors^  in 
j^^%x  diis  cafe>  Herle  find,  that  the  lord  fihall  be  concluded  >  bccaufe  bs  is 
lifc^  tt  in  not  a  meer  ftrai^er^  but  is  privy  in  law.  But  this  is  not  law,  (as  I 
^^^  think)  for  no  man  ihall  be  eftopped,  but  only  parties  endfriws  in 
%iibmih€ir%  hkody  as  heiis;  «r  privies  in  efiate^  as  thofe  who  have  doived  any 
WW  tbe  dtate  out  of  the  eftate  of  him  that  is  eftopped  ^  for  privies  io  hW| 
'^tluded*  ^  ^  ^^^  ^ ^^^  ^^  ^  eftopped,  having  regard  to  his  feigimyi 


§m  now  be  ||ie  land,  but  a  thing  out  of  the  land*    Co.  &.  on  Fines,  |6» 
cfaims 
.eftate  io  tbe  laai  under  tbe  eftate  of  the  teoaAtwh»  was  concluded*    Co.  R.  on  Fines,  16. 

S*  And  note,  that  as  well  be  who  claims  efiate  en  leftfit^^ 
concluded,  as  he  who  claims  the  land  en  le  per^  if  be  claims  tbi  j|te 
in  tbe  fame  things  upon  which  the  condufion  is  made;  as  if  a  fane 
be  feiled  of  land  in  fee,  and  be  eftopped,  and  after  flie  takes  baroQ 
and  has  ifiiie,  he  ihall  be  eftopped  alfo.  Co.  R.  on  Fines,  17.  cites 
S  Afll  p.  33.  Br.  Fines,  73.  21  £•  3.  3.  5. 

6*  Eftoppd  is  reciprocal  of  both  fides }  for  he,  that  flisll  not  he 
concluded  by  a  record,  or  other  matter  of  efloi^,  {hall  not  €on» 
dude  anotho:  by  it ;  and  yet  in  our  books  ^ift/ifatf  eftopped  tbe  foD* 
ceilbr  to  iay,  that  M.  had  nothing  in  the  land,  by  teafon  that  H 
held  of  the  king,  and  levied  a  fine  to  his  predecettor  fiir  conufaee 
de  droit  come  ceo,  &c.  and  though  the  king  w^a  a  flnflger^k 
and  had  nothing  but  the  feigniqry  out  of  the  land,  yet  iSc  kin 
took  advantage  of  this  eftoppd.  Quaere  the  reaibii  of  this  cwi 
•  Orig.  •  for  this  feems  ♦  to  be  the  prerogative  of  the  king,  of  whkfc 
(#cftaie.)  1  fhaii  not  fpeak ;  but  otherwife  it  is  in  the  cafe  of  a  com- 
mon  peribn,  as  22  £.  3.  17.  and  40  £.  3*  30.  are  agreed.  Sec  41 
£•  3.  per  Finch,  that  arranger  (hall  be  concluded  by  a  fine  levied 
fur  conuiance  de  droit  come  ceo^  &c«    Co.  K.  on  Fines,  1 7* 


y.  The  ftatute  of  4  H.  7.  and  ri  Ji.  8.  ixt^nJs  to  fines  levied  Cro.E.«i«. 
W  coadufion,  and  Ihall  bind  the  aftatc  tail,  though  partes  finis  g^^^^, 
BmQ  habuerunt ;  as  if  tenant  in  tail  make  feoffment  infee^  9r  be  ^  Huot  ▼,' 
fei/edj  and  after  levies  a  fine  with  proclamations  te  a  Jbranger^  mis  Kinj. 
ikdl  bind  the  eftatc  tail,  and  the  iffues  in  tail  arc  barred  for  ever.  T  j^  j  1 
3  Rep,  9a  cites  it  as  refolved  by  all  the  juftices  in  C*  B.  in  Ld.  ■■  ^  ^  ^ 
Z^ouche'scafe. " 

8.  Kfine  maybe  by  way  of  conclufion,  fhough  ndther  conn-  if  mm  9/ 
foe  iKwr  conufee  have  any  thing  in  the  land  at  the  time ;   but  if  jj|^^'* 
they  purchafe  it  after^  the  conufee  fliall  have  the  land  againft  the  "J^  ^^ 
conufor  whiopurchafed  it  afterwards  i  per  Jones  J.  and  granted  by  timottim 
Barkley  J,  Jo.  495.  Trin.  14  Car,  B.  R.  in  cafe  of  Eaw»rds  v.  fine,  the* 

Rogers.  ^  condn- 

fioa  betweea  the  parties;  tint  tXLfirofigart  may  avoid  k  by  the  averment  of  partes  ^nis  aihil«  Stc* 
Br.  Fiaes,  pi.  109. 

9.  jf.  made  a  feoffment  to  the  ufc  of  himfe^f&r  Sfe^anJaftir  tbt 
4iatb  rfbim  andM.  his  wife^  to  the  ufe  o/B.  (eldeft  fon  oth.)fir 
Ais  Uftj  and  after  the  death  of  A.  M.  and  B.  to  the  ufe  ^jB«  and  tbt 
biirs  male  of  his  hody^  and  for  default  of  fuch  iffii^  to  the  ufe  oftba 
^hehrs  ef  B.«— *-A  had  iffue  a  daughter^  and  then  by  fine  and  inden- 
ture granted  t§  G.for  500  years.  B.  dies ;  M.  dies;  A.  ftill  living 
upon  a  reference  out  of  chancery  to  the  lord  Ch.  J.  Hat^  and  after  . 
kearing  the  arguments  of  counfel,  his  lordfhip  was  of  0[Mnion,  that 
ihe  eftate  as  above  limited  to  B.  was  a  contingent  remainder;  and 
Aat  the  eftatte  which  cometh  to  the  heir  upon  the  happening  of  the 
^contingency  feeds  this  eftoppel ;  and  then  the  eftate  by  eftoppel  be* 
coDoetfa  an  eftate  in  intereft,  and  fhall  be  of  the  (kme  eiFedt,  as  if  tho 
contingency  had  happened  before  the  fine  levied  January  ^  167a. 
PoUex.  55.  65  and  66.    Weale  v.  Lower. 

:(L.a,3)  Enure.    How.    By  Eftoppel,  Pleadings* 

I.  A'miQhas  iflueNLby  his  firft  feme;  (hedies;  and  he  takes 
-anotker  feme»  liabel  by  name,  and  enfeoffed  A.  who  hy  fine  gave  hack 
t^  the  ham  and  Sihel  htsfeme  where  his  feme  is  Ifabel)  in  tailj  the  r^^ 
maissder  to  the  right  heirs  ef  the  barm ;  he  dies  without  ilfue  by  Ifabe^i 
M»  enters  as  heir,  and  liabel  oufts  her.    A£  brings  ajnfe^  and  Ifabkl 
flgads  that  her  name  was  Sibelj  and  fitsidsfhe  fine  to  the  a/Kj  and  it 
'UPasibuad  that  ihe  hod  to  name  I£ibel>  and  it  was  awai:de(l,diatM« 
AtottU raeover ;  and  fi>note,  thatthefine  isn«t  good  bv  aeon-* 
'<rai^liame.  And  after  Ifabel,  by  name  of  Sibei,  brought  fcitie  facias 
9gaiiiift  M.  and  had  execution  by  default,  and  M.  brbuditaffifei  and 
|>er  G.  Scrope,  the  Cud  feme  plaintiff  nay  plead  tbe-^oe  by  con« 
cbfioa  aigainft  M.  to  (ay  that  die  name  of  the  feme  is.  Ifabel,  beeaufe  *  Jeimj^. 
she  fine  was  levied  by  name  of  Sihelyttx^htc^ixk  fhi  father  o/M  y*'^*^ 
fXfhofe  heir  Jhe  isy  was  party  and  took  by  the  fine^  ^affrming  tbt  ^^bSoot^x'^ 
name  of  bis  feme  to  be  Sibel^  and  that  upon  tht^plda  M.  lhaU,bt  bar*  pLu  ^ ' 
Md'or  Che  affife ;  it  feemsthat  this  is  good  law.    Bt.  Fiiies,  ^.  7X  «><«<  s.  c. 
csteixAlEii.  *3Att4r 

•  .  a.  A 


2.  A  liian  Icgiried  a  ^CBtfur  grant  and^renJer  {yttiidx  is  executory 
tflandy  of  which  he  hoi  Mthing  at  the  time  ifthefne^  and  after  furm 
ehafes  the  land^  he  (hall  render  execution  thereof,  and  cannot  con- 
fe(s  it  and  avoid  it;  becaufe  he  had  nothing  at  the  time  of  the  fine; 
but  (hall  be  eftopped  by  the  fine,  per  Tanke  and  Finch.  But  per 
Finch,  contra  of  a  finejur  conufance  de  droit  come  ceoy  &c.  for  this  is 
executed,  and  there  it  fuffices  to  fay  y  that  after  the  fine  hisanctjler 
wasjeifed  and  diedfeifed^  and  he  entred  as  heir.  But  Kirten  faid 
that  it  (hall  be  a  good  voidance  of  the  fine  fur  render^butnotofdie 
fine  fur  conu(ance  de  droit  come  ceoi  &c.  Qusre,  for  moft  think 
the  opinion  of  Finch,  to  be  marvellous,  and  itfeems  that  the  enefae^ 
md  the  other  Jhall  he  ejioppel.     Br.  Eftoppcl,  pi.  41.  cites  46  L 

3-  S-  ^^ 

3.  Note,  that  zfine  fur  releafe^  levied  hy  J.  N.  to  the  ioftnojii 

feme  J  and  to  the  heirs  of  the  baron^  is  no  eftoppel  to  the  feme  afier  the 
death  of  her  baron^  tofay^  that  Jhe  never  bad  any  thing  of  the  Loft  if 
y.  Ni  For  a  fine  fur  releafe  does  not  prove  a  leafe  to  her,  but  radier 
diat  (he  was  tenant  at  the  time  of  the  fine ;  for  otherwife  a  releafe 
r  ^04  1  cannot  enure  to  them,  unlefs  they  had feifin  before;  quod nota,pcr 

Cur.  Br.  Eftoppel,  pi.  2oo.  cites  50  £•  3.  6>  7. 
Br.Eftop-  ^.  In  aifife,  a  fine  was  levied  ^^  the  tenant  in  tail  inpoffeffisnfor 
cit«  &I  c!*^  Air  iife^fur  grant  and  render^  the  remainder  over  in  fee  to  aprangir\ 
and  that  it  the  tenant  in  tail  had  iffue  and  died;  and  the  ijfuo  entred \  he  in  rO' 
was  held  by  malnder  ottfted  hinty  and  he  brought  ajfife^  and  the  tenant  pleaded  the 
Gai^'me  ^"^'  ^^  ^^  plaintiff  pleaded  the  tail  before^  and  averred  the  catitta^ 
anJochers  ance  oftojfejjton  in  his  ancejior  all  his  ltfe\  abfque  hocj  thatth^  wh 
that  it  is  a  levied  the  fine  had  any  thing  at  the  time  of  the  fincj  before  or  etfter ;  and 
mwTbe-"  P^^  t  Cokinc  and  Firwit,  the  fine  does  not*  bind  the  ifiue  in  tail^ 
caufe  it  was  but  per  Hank,  and  Gafcoign  contra,  &  adjornatur.  Brook  makes  a 
Uviedninm  qusre,  and  fays,  that  it  is  inconvenient  that  where  I  am  feifed  ia 
To^e^'uid  ^^^»  ^^  ^^  ^*^'  ^  ftranger  (I  not  knowing  of  the  levying  of  the  fine 
therefore  ^  to  me  for  life  fur  grant  and  render  the  remainder  over)  (hall  make 
tnrnototUr-  foe  lofc  the  fee  fimple,  where  all  is  the  a£t  of  the  conufor  and  *I 
^^Au!^^d  ^y  nothing ;  and  an  infiint  (hall  be  in  the  fame  cafe  by  fome,  and 
tbafi^  the  the  beft  opinion  is,  that,  if  it  be  not  a  fine  executed,  the  ifTuein  tail 
Itatnte  W.  is  not  bound  by  the  ftatute  de  finibus  of  averment ;  for  this  is  in* 
*•  ^^!^^  tended  of  the  eftate  of  the  fee  fimple,  where  the  heir  claims  only  bjr 
fiocs  ipfo  ^^  ^^^°^  anceftor;  but  upon  tail  he  claims  by  the  gift.  Br.  Fines^ 
jure  fie        pi.  35.  cites  8  H.  4«  8t 

callus*  it  it  A  *  .  A  is- 

vet  a  difcMtifioance,  and  that  the  itatate  of  averment  of  contiAuaoce  of  pofleflipn  asainft  fioei 
made  is  E.  !•  was  if  years  after  the  ftatute  of  W.  i.  and  therefore  the  ifliie  in  tail,  not  excepted 
Ihall  be  bound  bjr  theipw  ■  "Br.  Dlfcootiaoinoe  of  poOeflion,  pi.  %,  cites  S.  C.  and  Ufh  thji  ths 
Vett  opinion  i%  that  it  is  a  condoficn  to  the  tonaat  in  tall  for  his  life,  but  yet  he  makes  a  qi^ 
thereof  wbero  all  are  the  words  of  the  conufor  and  he  fays  nothing,  &c.  But  the  iflue  in  tail  Qua 
not  be  bound,  and  that  thejtatuuofavfmuioawmiiijlji^ts,  iffffeJtmpU,  and  where  he  tLim  ^^^ 
huimtbUcafthttUimferfenmmdamf  iec.  It  tdjoRiatiir/-«r-t  And  by  Hill.  fir.  DifcontinoaMerf 
PoMloa,  jd.  a.  dcet  S.  C<— ^  *  Qfig.  (Jeo  dk  jiea* ) 

5,  If  there  ht  father  and/on^  and  the  father  levies  a  fine  of  the  ma* 
mrrfD.  zrA  after  pur^bajes  the  manor^  and  the  conufee  enters,  aiid 
after  the  father  diesj  now  (as  I  think)  the  fon  (hall  be  barred. 
But  it  is  good  to  fee  the  manner  and  form  of  pleading  fuch  cafci 
Co.  R.  oa  Fioesi  i6. 

6.  If 
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%•  If  in  thifanu  cafe  the  fon  brings  an  a^lon  ancejlrel^  and  as  heir, 
and  the  fine  be  pleaded  in  bar,  the  fon  cannot  fay  quod  partes  fines 
mihil  babmrunt ;  but  if  the  fon  enter  and  be  oufted,  and  brings  af- 
fifey^and  the  tenant  pleads,  that  the  £ither  of  the  plaintiiFwas  feifed 
in  fee,  and  fo  feifed  levied  a  finei  &c«  the  fon  may  fay,  quod  partes 
finis  nih3  habuerunt,  but  fuch  a  one  whofe  eftate  he  hath  By  this 
way  the  plaintiflF  (hall  be  *  tricked  j  and  therefore  the  furc  way  for  ^  ?Tf- 
the  tenant  in  fuch  cafe  to  plead,  is  tojhew  all  the  fpecial  matter^  how  "**^ 
bis  &tber  levied  the  fine,  and  s^er  purchafed  the  land ;  for  be  the 
fine  executory,  or  executed^  the  fine  fhall  bar  his  heir,  as  I  thinlc* 
CoS  R.  on  Finesy  16. 


^M*  a)  Declaration  cfU/es,  Good.     In  relpe£t  of  the 

Perfon,  iy  whom. 


I.    jyARG  AIN  and  (ale  inroUed  by  infant^  and  zfine  4j^/r- 
-*-*  wards  levied  to  the  bargainee  come  ceo,  &c,  during  his 


lafiuit  mtf 
declare  th^ 

nonage.     It  was  held  that  though  the  indenture  was  void  agatnft  pjae.  %  Le. 

riie  infant,  in  refped  of  the  thing  which  ought  to  pafs  by  the  deed,  159*  pi. 

yet  the  deed  indented  was  but  voidable  j  and  then  when  the  fine  i^.^  ?'  . 

was  levied  upon  it,  this  makes  the  bargain  and  fale  irrevocable,  un-  scarlchaL. 

lefs  by  writ  of  error ;  for  the  indenture  ferves  to  declare  the  ufe,  ber.  Anon. 

and  direS  the  fine.    Dal.  47,  pi.  6.  5  Eliz,  Anon,  IT^d?** 

Mr.  Plow* 

den  affirmed,  chat  it  was  fo  adjudged  in  h\s  own  cafe,  by  which  lie  loft  lands  of  40/.  a  ygu. ■ 

AiS*  4*  ^  ^9*  ^yh  it  was  adjudged  contra^  in  Che  court  of  wards. 

a.  Declaration  of  the  ufe  of  a  fine,  by  a  man  in  ^«r^  is  good,  but  f  ^qc  1 
per  Anderfon  Ch.  J.  contra.  2Le.  159.  pi.  193.  21  Eliz.  inthc  *■  ^  ^  J 
Star*Chamber.    Anon. 

3.  If  ideothvy  a  fine  and  declare  ufes  upon  it,  the  declaration  is  Arg. 
void,  and  the  fine  (ball  be  to  his  own  ufe,  4  Le.  89.  iays,  it  was  fo  CoidA.  r|. 
adj  udged  in  the  Court  of  Wards.  Iv ^T* 

«f  oics.  aod  trufts,  paf .  41.  fays,  that  a  man  non  fans  merooriK  may  declare  Che  afe  of  afioei  and  as 
the  Marg.  there  cites  2  Rep.  58.  a.  but  I  do  noc  ^d  fuch  point  there. 


(N.  a)  Declaration  Good.     In  rcfped  of  the  Perfon 

to  whom. 

I.  T-T  S  E  of  the  fine  of  a  thing  in  grant  cannot  be  declared  to  a 
^  ftranger  without  deed ;  yet  it  may  be  averred,  that  die  ufe 
was  to  a  ftranger,  without  (hewing  the  deed,  or  making  mention 
of  it.  The  iame  law  of  reverfioo.  RolL  R.  73.  Mich.  1%  Jac 
B.  R.    Paxvis  V.  Yeatoo. 


(O.  t)  Decia« 


z^s 


Sine; 


And.  a^» 
a  Rep.  69. 
b.  Brendl. 
101  •^^ 
And.  69* 

io6.S.-€. 
Mich.  17 
«i8£Uz. 
Andrew's 
cafes.— 
Jenk.  j^5i. 


(O.a)  Declaratkm^ &c. good, in refped af theil£}»« 

fr^  of  doing  it, 

I.    A     Seifed  of  a  manor  and  ad^owfon  appendant  conveyed  it  to 
.    I:\^  B^  and  covenanted  for  furdier  afliirance  by  levying  a  fine, 
frovifo^  that  B.Jhall  regrant  the  advmfon  to  A.  that  he  may  prefent 
during'hh  Hfej  and  if  A.  die  before  any  avoidance,  then  B.  to  gpnt 
die  next  prefentation  to  the  executors  of  A.  and  a  covenant  that  all 
ajfurances  Jhouldhe  to  the  ufes  of  this  indenture  i  a  fine  was  levied  far 
conulance  de  droit  come  ceo,  &€•  to  J,  S.  who  rendered  die  rent  to 
'jA«  in  tail»  remainder  oyer;  and  B.  died  without  making  any  re- 
grant  to  A.    The  church  avoided,  and  in  qua*  impedit  by  A.  judg- 
ment was  given  for  him }  becaufe  B«  in  his  life  did  not  perform  & 
condition,  which  remains  notwithftanding  the  &ncy  which  was  widi 
render  of  rent,  according  to  the  agreement  between  A«  and  B.lo 
diat  the  fine  upon  render  (hall  be  to  the  ufes  declared  by  indenture 
as  before,  and  not  extind  or  determined  by  it.  And.  17.  Andrews 
▼.  filunt. 

2.  A  declaration  of  the  ufe,  either  exprefi  or  in  law,  is  fuficientjL 

as  if  A.  covenants  with  B.  for  money  to  do  all  ads  which  B.  ihaJi 

require  for  afliirance  to  B.  and  his  heirs,  and  then  levies  a  fine  to  B. 

This  covenant  and  fine  will  give  B.  the  whole  land.     Hob.  275* 

'Mich.  I3jac.  Clanrickard's  cafe. 

3*  If  a  man  makes  a  bargain  and/ale,  and  the  deed  is  not  ennBed, 
or  make  a  chatter  tifeoffmenty  and  there  is  no  livery  \  yet  dief 
wtU  :be  fiftficient  to  declare  the.  ufe  of  a  fine  afterwank  levin 
(between  the  fame  parties.  Hill.  9  W.  3,  12  Mod.  163.  Jcttt 
Y«  Moiley. 

.4.  Before  ^^jlatute  of  frauds'^  even  a  ^^ri?/ declaration  of  dtf 
ufes  of  a  fine  was  good.    4  Mod.  262.    Jones  v.  Morley. 

naf  bQ  ci»d  by  noriung  ady^  wthoat  a/aal^fec  Holt  Ch.  J.  Farr. 76.  Mich.  I  Annssi  B.  R.  iacaii 
«f  Sbortfidge  v.  Lampiugh. 

5.  £y  4  &  5  Anna^  i6.  §  15.  Declaration  of  ufes  or  truflt  h 
deedj  made  after  the  fines^  or  recoveries  ^bai/  be  good  in  law^  as  ^iki 
29  Car*  2>  3.  of  frauds  had  not  been  i7M7^.-^-^See  infrau  (R.  a), 


ilaMtaiC 


[  3^  ]  (P  &0  Declaratioa  of  Ufes,  good ;  notwijtybadiqg 

Fatiance.zs  to  theirs* 

X.  T  T  S  £  impKed  in  a  fincfhall  4iot  be  averred  zgoiiA  A^  flfc 
^   exprefied  in  the  indenture  of  ufes,  D.  31^1,  b.  pL  84.  MUi- 

14  Eliz.   Andrews  v.  Blunt.— —2  And.  70.  Ld«  Cromwell  alitf 

Blunt  V.  Andrews. 
%  Rep.  69.        2.  Covenant  was  to  levy  a  fine  of  die  manor  with  a  renekr  sfrmt 
b.  H:u.      inff^  to  thc.cQvenantor  and  his  heirs>  the  ionufee  h  covoMontors cm^ 


• 


jFine*  306 

fitit  reniers  in  tail  only  to  the  covenantor^  and  remainder  to  7.  5.  in  C.  B.  Lord 
fee  I  this  being  by  coiifentX)f  the  covenantor,  and  the  conuiee  being  ^ro™w«^'* 
only  an  inftrument,  acceptance  of  the  lefs  eftate  by  the  covenantor 
is  good,  and  as  if  the  fee  of  the  rent  had  been  rendered  to  him. 
Jenk- 252.  pi.  43. 

3.  In  the  cafe  of  declaring  the  ufes  of  a  fine,  it  is  not  always  ne^ 
cejfary  that  the  wife^s  name  be  fet  to  the  indenturey  which  dcclaires 
the  ufes.  per  Coke  Ch,  J.  Godb,  r8o.  Trin.  8  Jac,  C.  B.  in 
cafe  of  Bury  v.  Taylor. 

A.  Where  there  is  a  deed,  and  a  laft  writing  by  huiband  and  Jh'"  ^^Jt- 
wilcy  the  laft  writing,  .though  not  a  deed,  amounts  to  a  fufficient  de-  o"jUa^ecd 
daration  of  ufes  upon  the  fine,  being  levied  *  at  a  ti?ne  different  betweentho 
fronnl  the  deed.  Cumb.  429.  Hill.  9  W.  3.  B.  R.   Jones  v.  Mor-  huiband  of 
lev  ^^  **"® , 

*^>'  part,  and 

the  'Wife  of  the  other  part.  But  the  deed  was  between  them  and  others.  Carth.  4T0.  S.C— «(« 
X  Salk.  677.  S.  C— -4iMcKL  261.  S.  C— ^-Pariiaraenc  Cafes,  143.  S.  C.  and  judgment  af&rmed* 
■        *  Cart. 5.  in  cafe  of  Pav  is  v.  Kcmp«| 


(P.  a.  2)  Declaration  of  Ufes,  notwithftanding  Va^ 
•     riance,  as  to  the  Time  of  levying,  &c. 


I.  Where   the   deed    is,  that  the  fine  (hall  be  levied  of  cer-  •Cro.  J. 
tain  lands,  by  the  name  of  100  acres  to  A.  and  J?,  and  that  they  5"*  cites 
fhall  grant,  and  render  the  fame  in    fee   fimple,  which   £hall  be  ^  £® Jj  q^* 
to  certain  ufes.     The  fine  is  levied  of  the  land,  but  feme  *  va^  Rutiand't 
riance  is  in  the  number  of  acresy  or    in    the   fine,  as  where   the  cafe, 
fine  is  levied  to  A.  onJyy  who  grants  and  renders  the  land,  yet  it 
may  be  averred  to  be  to  the  ufe  of  the  indentures,  and  that  there 
was  no  new  confide  rat  iofiy  or  agreement  between  the  parties.  2  Rep. 
76.  HilU  43  Eliz.  C.  B.  Ld.  Cromwell's  cafe. 

2«  If  A.  covenants  to  levy   a  fine  before  fuch  a  day,  though  But  it  may 
the  fine  levied  differs  from  the  indenture  in  ♦  time,  place,  quan-  ^«  ^^^^  caft 
tity  of  acres,  or  in  the  perfon  that  occupied  itj  yet,  when  the  ^^^^^^/jf 
fine    is   levied,  it    fhall    be  intended    to  be  to  the  fame  ufes  in  hetootber 
the  indenture.     Arg.  3  BuH'.  251.  cites  2  Rep.  69.  Ld.  Crom-  «/«•    But 
well's  cafe.—  if^l^efine 

be  levied  m 
all  tfaiD^  purfuant  to  the  Indenturei  no  averment  can  be  but  by  writing ;  for  in  this  cafe,  the  in- 
denture/V  (Urc^ory  to  tbefru, and  in  the  other  cafe,  jt  is  but  evid-.nce*   Cro.  J.  29.  Pafch.  2  Jac.  B.  R. 
Counters  of  Rutbnd  v.  the  Karl  of  Rutlnnd.  ^ 

Covenant  to  levy  a  fine  within  the  year  of  ico  acres,  the  year  expires,  and  a  fine  is  levied  of  80 
xre$.  The  fine  Aali  be  to  the  firil  ufe,  cited  per  Coke  J.  and  Montague  Ch.  J.  Cro.  J*  5 12  as  the 
Eajll  of  Rutland's  Cas&.  5  Rep.  a6.  b.— — — 9 Rep.  i.  Downam*9  cafe.———*  Carth* 
4JI.    Jones  V.  Morlfy. 

3.  If  a  declaration  of  ufes  b^  fubfequent  to  a  fine  or  recovery,  it  Carth.  4x1. 
is  good  ;  but  there  may  be  an  averment j  that  they  were  to  other  ufesy  cafes,^M4l 
but  widi  this  difference,  that  where  the  declaration  is  fubfequent,  -s.c.andP, 
Aere  the  heir  of  the  conufor  is  ejioppedto  aver  other  ufes,  out  a  —Per  Holt 
Jiranger  is  not.  But  where  the  deed  is  precedent,  there,  neither  the  ^'h  il? 
neir  nor  a  itranger  is  eltopped  to  aver  other  ufes,  m  cafe  the  fine  picid  that 
varies  in  any  circumftance  j  but  if  the  fine  was  levied  purfuant  to  the  the  ufa 

Vol.  XIU,  Bb  deed,  '^"^'''^ 


♦  3^7  -fine* 

SanAbja  Atti^  HO  prodF  whatfoever,  eidier  by  writing  or  parcj,  (hall  l>e  acl'* 

^11  ivA  mitted,  that  the  fine  was  to  other  •  ufc%  than  what  are  contained  in 

that  recu.  the  deed,  that  being  an  eftoppel  to  the  parties,  per  Holt  Ch«  J. 

pcratio  ha-  Cumb.  429.  Trin.  o  W,  3.  B.  R.  Jones  v,  Moriey. 

»ita  fuiC, 

Ice  qxut  quidem  rcciipcrat'o  in  forma  predifl.  hahita  fui^,  to  fuch  and  fuch  ufes  ;  and,  in  cafe  of 

a  deed  precedent,  if  the  p^rty  fet  up  other  ufeS,  he  muft  conftfsand  avad]  and  if  a  deed  fubfequenC 

be  fet  up,  the  other  may  traverfc  thofe  ufes.    Adjuamatur.   a  Salk.  676.  Hill.  ^  W.j.  B.H,. 

Trefame  v.  Flctctier.  9  Rep.  io»  b.  Downam's  cafe«  a  And.  78.  cites  Varafor's 

cafe*. 

earth.  412.  ^  Where  Aere  is  i.  deed  for  levying  a  fine,  but  thefim  is  mt  i- 

Mod.  150.  ^'^^  according  to  the  deedi^  other  ufes  may  be  averred^  though  tliofe 

£  C— Cro.  bdier  are  declared  by  writing,  and  not  by  deed  s  for,  by  the  variance^ 

l*^'  there  is  room  and  occafion  to  enquire,  and  receive  infonnatjon, 

of  Rut?^d  ^^^  ^^  ^'^  agreement  was  relinquifhed,  and  by  the  lame  reabn, 

y.  Earl  of  chat  the  ufe  of  a  fine  may  be  declared  by  par^  uponanMn^^iW 

Kutland.—  agreement^  it  may  now,  as  in  this  cafe,  where  tfie  original  agreement 

b.Ai«.tn  ^^  relinquijbed  \  yet  without  fuch  averment,  the  fine  fhail  bein- 

siieiiy^s  tended  to  the  ufe  of  the  firil  agreement,  ngtwithftanding  the  va- 

cafe— ^5  riance.     2  Salk.  677.  HilL  9  W.  3,  B.  R,  Jones  v.  MorJcy. 

Rep.  26. 

b.  Tria.  12  Jae.  B.R.  Eaii  of  Rutland's  cafe. 

c^'^^S*  '5.  A.  ^ovenints  before  the  end  of  Eajier  term,  in  iconMeration  of 
(D)  pL  a«*  ^^  marriage  of  B.  his  fon  with  M.  and  a  portion,  to  Uvy  a  fine  to  the 
S.C.  ufe  of  B,  and  M.for  life^  and  to  the  heirs  of  the  boetf  of  B.  remainder 

to  u  the  fecond  ion  ot  A.  and  the  heirs  of  his  body.  A  fine  was  le^ 
vied  as  of  Eajier  temij  but  the  marriage  being  put  off  till  after  Eaftor 
"term,  the  deed  Hvas  net  executed^  nor  dated  till  after  Eafter  temiy  fo  that 
the  fine  was  levied  before  the  date  of  the  deed,  and  fo  the  deed  was 
no  declaration  of  the  ufes  of  that  fine.  B.  dies,  leaving  a  fon,  who 
mortgages  the  land,  and  dies  without  iiTue.  Decreed  tikt  the  con- 
fideration  of  B.'s  marriage  did  not  extend  to  C.  fo  that  C«  was  no 
purchafor ;  and  as  he  cannot,  by  means  of  the  above  defisfl,  maxotun 
an  ejcf^tment  at  law,  he  being  only  an  equitable  remainder-man  at 
beil,  fo  neither  will  chancery  relieve  him,  but  he  muft  dtfoharge  the 
mortgage  made  by  B.  who  was  tenant  in  tail  in  equity ;  and  any 
fuch  may,  by  any  conveyance,  bar  the  fcttlement.  Alkh,  1703. 
-^.'h.  Prec.  224.     Staplehill  v.  Bully. 


(Q^  a)  Where  there  are  feveral  Declarations  of  the 

Ufes. 

And.  261.  .1.  ly  E  ME,  before  the  27  H.  8.  of  ufes,  being  feifed  of  hod, 
s.  c.  cited  r-  fuffered  a  common  recovery,  and  intending  to  marry  A.  B. 
qllLrc  if*  ^  before  the  marriage,  declared  by  indenture  that  die  feoffees 
the  feme  fliould  be  feifed  to  the  ufe  ofherfelfand  A.  B.  whom  ihe  intended 
ttiould  be  to  marry,  and  their  betrs,  •  The  feoffees  executed  aA  eftate  after 
and?^fcem$  ^^  marriage  to  the  hufband  and  wife  and  their  heirs,  in  fee,  wiA^ 

DOC  ^^ 


ebt  aiiy  uf^  exprefled.  Afterwards  the  baron  ahd  f<^ne  by  otlnr  in* 
tlerdure^  declare  that  the  firji  indenture  was  tmjlaken  \  for  that  it 
Jhauld  have  been  to  the  heirs  of  their  two  bodies j  and  for  default  to  the 
teirs  kfthe  tvife.  And  they  covenant,  bargain  and  agree  toftand 
feifed  tc  the  t^e  of  themfelves  in  taii^  and  after^  to  the  right  heirs  of 
the  wife ;  and  the  iiufband  covenanted,  if  the  wife  died  without  if- 
fue^  during  his  life,  that  he  would  execute  an  eftate  accordingly. 
The  wife  died  without  iffde,  and  after  the  ftatute  of  ufes  the  baron 
died  feifed  )  and  it  was  held,  that  xhtfirjt  indenture  was  corre^edhy 
ibefeccndy  and  the  iirft:  ufe  is  fufiiciently  altered  without  eftate  exe- 
cuted, and  the  confideratioiis  are  reafonable  and  fufficient,  and 
adjudged  for  the  heir  of  the  wife.  D.  307.  b.  pL  71.  Pafch.  14 
£iiz.  Vavafor's  cafe. 

1.  ¥ine  by  grant  and  render ;    ho  new  declaration  fliall  be  to  ^'^^^  ^'* 
crofe  the  graiit  and  render  5  but  the  regrant  in  tne  fine  fliall  amount  ^^^^\  ^^J 
to  a  declaration  *  of  the  ufe,  and  it  fliall  be  intended  done  by  the  expreffed 
procurement  of  the  conufor  himfelf*     Clayt.  04.  Jennings  v.  Chan-  i"  writing. 

i^rv  Agreed. 

/•  Mo.  472.  in 

cafe  of  Ld.  Cromwell  r.  AnJrewt. 

* [308  ] 

3*  A  deed  is  made  declaring  the  ufes  of  a  fine  to  be  levied ;  af-  pi^^Vj'T 
terwards  (but  before  ihc  fine  h\icd)  ^fecond  deed  of  declaration  rf' ^'^^'\c. 
the  ufes^  is  made ;  by  reafon  of  this  fecond  deed,  other  ufes,  than  Comb.  429. 
according  tx)  tbt  firft  deed,  may  be  averred.     2  Salk,  677.  Jones  v,  s.  c.  Pari. 
Morley.  ^V^^' 

ieferal  indentntres  were  made  precedent  to  ih«  fine  of  different  ufe?,  benoeen  different ftrfom  ;  and 
in  a  fobfeqnent  tenn,  to  what  the  fine  was  covenanted  to  be  levied  in,  the  conufor  acknowicdgtd 
hvo  levtral  faus  thtfatm  iUy^  to  tb«  different  c</V(nanie<i ;  firft,  to  the  firft  covenantee,  and  after  t» 
the  Mcood.  It  was  refolved,  tliat  tlie  ufes  cannot  be  direiSed  by  thefe  different  indeotores,  and 
to  make  a  commiztion  of  different  eftates,  tliough,  perhaps  it  was  the  intention  of  the  parties  ; 
hat  that  the  fecond  declaration  controlled  the  firft.  5  Rep.  26.  b.  Earl  of  Rutland's  cafe. 
In  the  cafe  of  two  indentures,  it  may  be  averred  to  which  of  the  ufes  in  the  fecond  indenture  th« 
fins  was  levied  ;  for  the  firft  indenture  docs  not  bind  the  land,  nor  create  any  ufe,  till  the  fine 
was   levied  ;  and   upon  thofe  indentures  it  ftaruls  indifferent  upon  which  ufes  the  fine  was 

levied.    %  And.  46.  Mich,  3S  and  39  Eliz. ^— S.  C.  cited.  2  And.  7S.  per  Anderfon  Ch. 

J.  in  eafeof  Cromwell  v.  Andrews.       ■        Mo»  107.  in  Andrews's  cafe.  ■   Clayt.  5K 

AUea'scaie. 

4^  If  a  fine  is  levied  by  hufband  or  wife  of  lands,  which  he  bath 
in  right  of  his  wife,  and  there  is  a  deed  made  at  the  fame  time  to 
'declare  the  ufes  thereof,  and  afterwards  this  deed  is  lojl^  and  then 
another  is  made  to  the  fame  effeSt  and  dated  as  thefirjf ;  that  deed  is 
fufficient  to  declare  the  ufes  of  the  fine,  per  Holt  Ch.  J.  Holt's, 
Rep-  735*  Mich.  7,  Ann«,  in  cafe  of  Bu£hell  v.  Burland. 


(R.  a)     Declarations  of  Ufes,  Good  i  where  made 

after  the  Fine  or  Recovefy. 

2.  1 F  zfifu  be  levied,  and«n  indenture  to  lead  the  ufe  of  it  to  lnl>ow- 

-*  be  lealcd  and  dcKvcred  afterwards^  this  is  not  fufficient  to  lead  JJ^  *  ^*' 

the  life  of  tfae  fine^  caHUsyt  it  gan  be  avtrred^  m1  ^ixvtij  that  the  c^i.  an4f 


So8  iFfne* 

Rcp.7.b.  conufor  intended,  before  the  fine  levied,  to  levy  it  to  this  ufc 
found  rtic     Ql^^^^-  9''o-  E-  2x8.  HiU.  33  Eliz.  B.  R.  Fofter  v.  Fountain. 

deed  of  ufcs  was  fubfequent ;  hut  that  the  intent  of  the  parties^  at  the  time  of  fufftiing  the  recovery, 
was  to  the  ufcs  in  the  indenture  declared.^-*— Two,  or  three,  or  four  years,  or  more,  after  a  fine  le- 
vied, or  recovery  fufFered,  the  ufcs  may  be  declared  of  fuch  fine  and  recovery ;  but  ifofcsiudttba- 
ebarges  mtde  in  the  mean  time  (hall  ftaod,  and  the  ^e  and  recovery  ihall  be*  to  the  (aid  ufes,  fubjed 
to  the  faid  leafes  and  charges.  Jenk.  2i%*  pi.  50. 

In  ejea-  2.     4  and  $  Anna^  16./  15.  enaSs  tliat  all  declarations  or  crea- 

JpedaWw".  ^^^"^  ofufes  or  trufts  of  any  fines  or  common  recoveries  manifeftei  hj 
di«,  the  deed  after  the  levying  or  fuffering  thereof  Jhall  be  as  good  in  law^  ns 
cafe  in  fub-  if  the  aSi  of^K)  Car.  2.  cap.  3.  for  prevention  of  frauds  or  ferjuries 

and  B.  his  wife  levied  a  fine,  and  four  years  afterwards  declare  the  ufes  ;  in  which  deed,  are  the 
words  following,  viz.  alJ  and  every  fine  and  fine i  Levied  or  to  be  levied^  fhall  be  to  the  vfet  ^  tHi 
ifeed.  Holt.  Ch.  J.  delivered  the.  opinion  of  the  conrc,  that  the  ufes  were  fufficieotly  de- 
clared ;  (the  jury  having  found,  that  the  fine  tuas  Lvitd  to  the  ufa  therein  declared.)  And  thai, 
notwithftanding  the  JIatute  of  fraud  i  and  pajwiei,  a  fubfequent  deed  is  now  as  good  as  it  was 
before  the  ftatute.  And  that  it  was  dwhtful  tvbttbtr  tbe  fiatute  extends  to  ufes^  becaufe  tbcyart 
not  mentioned  there,  but  only  ttujls ;  yet  that  they  took  trufts  and  ufes  to  be  the  fame,  in 
refpeft  of  trufts  in  their  lai*gcr  extent,  &c.  fo  within  the  ftatute  of  ufcs.  Holt's  Rep-  73J» 
Mich.   7  Annse,  Bufliel  v.  Borland.  ^nd  this  cafe  is  muft  ftrongcr  than  PowmakU 

cafe  J  for  the  jury  there  found,  that  the  deed  of  ufes  was  fubfequent,  and  the  qiieftion  was, 
whether  the  deed  was  fufficient  to  declare  the  ufes  ?  and  in  that  cafe  it  was  objcacd,  that 
there  was  a  limitation  of  the  ufe  w/V«w/  any  impeMbntcnt  of  wjfiry  which  cannot  be  witboot 
.  deed.  At  .the  time  of  granting  the  reverfioii,  there  was  no  deed  ;  but  when  the  deed  ciinc, 
and  declared  the  intent  of  the  party,  then  it  was  a  fufficient  manifeftation  of  the  ufci  ana 
the  intent  of  the  party.  And  it  is  tiue,  waft  could  not  be  difpunilhahie  without  deed,  bot 
when  the  deed  came  and  made  good  the  ufe,  it  was  well  enough,  per  Holt  Ch.  J*  Hok^ 
Rep.  736.  Mich.  7  Amxae,  ia  the  cafe  of  Bufhell  v.  Burland. 

[  3^9  ]  (S.  a)    Enure  how.    Where  levied  by  fcveral,  aad 

the  U/es  are  declared  by  one  only^  or  differently  ij 
each^ 

So  where  /«-   1.  T  F  two  *  jointenants  fuffer  a  common  recovery,  and  one  onlf  it* 

TJLfnl:r{n'  ^'^'"'^  ^^^  "^*^^'  ^^^  ^^^  "^^  ^'"^  *^  moictj  of  thc  odief, 

faJTjoin  in  unlefs  the  confent  of  the  other  to  that  declaration  be  proved,  Nof- 
a  common    yy,  in  cafe  of  Argoll  v.  Cheyney,  cites  2  Rep.  57. 

recovery,  in  ' 

which  thc  remainder-man  in  tail  is  vouchee,  but  the  tenant  for  life  only  declares. the  irtf* 
the  remainder-man  being  neitlier  party  to  the  indenture,  nor  afTenting  to  the  ufcs.  Noy.;7- 
Argol  V.  Cheyney.-  ■♦  D.  143.  a.  pi.  52. 

2.  If  two  jointenantsj  or  two  having  different  efiateSjjoin  in  a  »"*> 

and  one  decl;ires  the  ufe  in  one  manner*  and  the  other  in  another 

manner,  this  is  good  for  every  one  of  meir  parts  ;  for  the  dcclaia- 

tion  of  the  ufe  fliall  be  direfted,  and  governed  according  to  tbor 

cftates  and  interefts.  Trin.  27  Eliz.  2  Rep.  58.  Bcckwith's  cafe- 

4Le.  88.  S.       3.  If  haron  and  femey  kifcd  in  right  of  the  feme,  agree  io  limitt- 

nii^e  o*r      **^"  ^f  *^  "^^  ®f  P^"^  of  the  land,  and  vary  in  the  limitation  of  4e 

Blithe  V.      refidue  of  the  land,  it  is  good  for  party  and  void  for  thc  refiduc.   t 

Colgate—    Rep,  48.  Trin.  27  Eliz.  Beckwith's  cafe. 

But  if  baron  ^ 

alone  declares  ufcs,  and  the  wife  •  not,  it  Ihall  be  to  the  ufcs  declared  by  the  baroo.   S.  C. 
cited  z  And.  78.  k  Becaufe  fbe  did  not  difaffent  in  her  hufband't  life  time.    Jeo^  "Jt 

pi.  I7«  Ma  196.  S.  C*  adjudged.  ■  ■■•  If  flw  doei  not  difagree,  the  Uw  ut^ 
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flat  (he  cenfent«S  tliereunto  ;  becaufe  (he-  joined  in  the  fine»  per  Windham  J«  Goldlb.  69.  ia 
eafe  of  Colgate  v.  Blythe. 

\ijbe  dns  Sfagrety  yet  the  karcn  by  bis  tleclaration,^//  be  bmmd  ms  to  his  intere/ff  during  the 
coverture.  See  Mo.  197.  BeckwitVs  cafe.  ■  But  after,  it  (hall  be  to  the  u^e  of  the  feme 
and  her  heirs.    Jenk.  238.  pi.  17. 

4*  But  if  the  fime  alone  diclares  the  ufes,  the  ajint  (ftbi  baron 
Jbcdl  rut  be  intended^  if  nothing  appears  to  the  contrary,  out  the  de- 
claration is  void,  unleis  an  exprefs  affent  be  proved,  per  Cur.   Pafch. 
2  W.  &  M.  B.  R.  Skin,  275,  Johnfon  v.  Cotton. 

5.  If  tenant  for  life  and  reverfioner  levy  a  fine^  and  both  of  them  ^'  ^*  ^^f* 
declare  feveralufes.    It  {hall  enure  according  to  their  feveral  inte^  vXheyncy. 
refts.    Nay.  20.  feems  to  be  Hill.  35  £liz;  in  the  cafe  of  Yelverton 
v»  Yelverton. 


(T.  a)  Enure,  how.    Where  the  Ufes  declared  arc 

repugnant^  or  feemingly  fo, 

I.    T>ARON  and  feme  k\ki  of  lands  to  them,  and  the  heirs  of  ^"hda^fl^ 
-*y   the  baron  bargain  and  fell  the  iand  to  J.  S.  upon  condition^  ^ay  by  any 
that  if  they  or  any  of  them,  or  the  heirs,  executors,  adminifirators  conftmc- 
or  affisns  of  the  baron,  pay  500  /.  at  fuch  a  day  to  J.  S.  that  then  it  [j^^"j^g  "^j^ 
fhould  be  lawful  for  the  baron  and  feme  to  enter  and  hold  in  their  u  to  be  con. 
firji  eftatey  and  that  after  the  payment^  this  indenture  and  all  fines  and  ilrued  ac- 
other  ajfuranees  Jhafl  be  to  the  ufe  of  the  baron  and  his  heirs.     A  ^J^*"^'^;^, 
fine  was  levied  to  J.  S.  before  the  inrolment  of  die  deed  ;  the  ba*  ^^^^  ^^  \ 
roa  dies,  his  wife  living ;  the  heir  pays  the  500  /.  the  feme  ihall  daufe  at 
have  the  land  for  her  life,  becaufe  J.  S.  was  in  by  the  fine,  and  not  ^^»  ^^^  **^ 
by  the  bargain  and  fiile  5  and  alfo  upon  the  payment,  the  ufe  was  ^^Z'i^ 
reoejled  in  the  feme,  as  was  the  ancient  ufe  before  the  fine,  and  this,  the  u/it  con. 
by  die  exprefe  words  in  the  firft  part  of  the  provifo  aforefaid ;  and  tMned'mtbc 
the  laft  part,  which  appoints  the  ufe  to  the  baron  and  his  heirs,  ihall  *!^YMti6oi 
be  repugnant,  and  fo  void,  or  otherwife  ihall  iland  in  fuch  con-  this  is  one. 
ftrudion,  that  it  ihall  be  to  the  fole  ufe  of  the  baron  for  the  rever-  And  if  aU 
iion  only.     Hill.  43  Eliz.  Mo.  680.  Wilmot  v.  Knowles.  ^^ntt^""^ 

ittfid  together,  the  firft  (hall  ftand  rather  than  the  lad.     Hill.  42  Eliz.  B.  R.  Cro.  £.  744* 
%.  C.  by  the  name  of  Sonthcoat  v.  Manory.    1  i.     nCro.  £.917.  S*  C. 

2.  Two  deeds  of  Settlements  the  latter  was  contrary  to  the  former^  [  3  ^^  ] 
and  left  out  die  limitation  to  the  heirs  male,  the  firft  was  decreed 
to  iland  againft  fine  levied  to  the  yfe  of  the  laft*     12  Car.  2.  foU 
170.  Chan.  Rep.  192,  Singham  Vt  HufTey, 


I. 

(T.  a-  2)  Ufes  well  limited,  or  Enure  how  j  where 
the  Limitations  in  the  Fine  vary  from  the  Limi- 
tations in  the  Deed. 

1.  A  fine  was  levied  by  baron  andfeme^  and  the  cognifee  rendered 
die  lame  lands  i^  the  baron  andfeme^  and  to  the  heirs  of  the  feme  5 

Bb  ^  *»d 


3^0  JTine* 

and  an  tndenturi  wa$  made,  by  which  it  was  rectUii  that  the  reih 
Attjhould  bi  to  ihi  ufe  of  the  baron  andftme^  and  <f the  heirs  of  the  hth 
ron ;  the  queftion  was,'  if  the  Hniitatiori  of  die  ufe  by  indenture 
fhall  hold  ?  Dyer  Ch.  J,  thought  that  it  is  well  enough ;  for  the 
indenture  ought  to  rule  the  ufe,  although  in  die  render  be  a  ufe  im- 
plied to  their  own  .ufe.  Per  Brown  J.  the  pofleffion  is  tranf- 
ferred  to  the  ufe  by  the  ftatute,  and  therefore  a  ufe  cannot  be  cx« 

Erefled  upon  a  ufe.  As  feoffment  to  J.  S.  to  his  owp  ufe,  and  diat 
e  ihall  be  feifed  to  the  ufe  of  R.  H.  this  is  void  to  R,  H.  becaufe 
the  ufe  and  pofTeffipn  was  co  J.  S.  before.  Apd  fo  if  a  man  bar* 
gains  and  fells  the  land  for  money,  and  limits  an  ufe  upon  it,  it  is 
void.  But  here  the  render,  of  neceffity,  muft  be  to  the  .heirs  of  one 
of  them,  and  for  fo  much  no  ufe  is  implied.  Wefton  held  to  the 
fame  intent,  for  there  is  not  any  ufe  implied  upon  a  fine,  no  more 
than  upon  a  feoffment,  by  which  they  thought  the  limitation  over 
good  enough  ;  Dyer  faid,  if  the  render  be  made  in  tail,  the  cog- 
nifee  is  feifed  of  the  reverfion  to  his  own  ufe.  Quod  Bendlows 
and  other  ferjeants  concefferunt.  Mo.  45.  pi.  138.  Mich  siik^ 
Anon* 

2.  By  the  rule  of  law,  a  general  covenant  dire£b  the  fpecial  ufes 
of  a  fine,  and  the  fpecial  operation  of  thefe  is  by  the  genpial  cove* 
nant,  and  according  to  the  intent  of  the  parties ;  and  this  is  proved 
by  6  R.  2.  Fitz.  tit.  Eftoppel.  Placito,  2.  hfeoffinnA  was  (»«wi 
and  their  heirs  by  deed,  and  a  fine  to  be  levied  \  which  is  [was  le- 
vied] to  them,  and  the  heirs  of  me  of  them  \  this  (hall  be  to  dte  heirs 
of  both  of  them ;  which  cafe  is  put  2  Rep.  74.  b.  in  the  Ld.  Crom-* 
well's  cas£'>  where  it  is  faid  that  the  precedent  feofiment  fhalf 
rule  and  dire<5l  the  fubfequent  fine,  and  preferve  the  joint  efbte  in 
them  of  fee  iimple,  againfl  the  exprefs  limitadon  of  the  fine ;  ami 
die  fine  fhall  ,be  ruled,  and  direSed  according  to  the  precedent  agree* 
mentj  and  eflate  made  by  die  parties,  3  Bulil  256.  Mich.  14  J>^ 
in  cafe  of  Havcrgill  v.  Hare. 

[  See  (O.  a)  Andrews  v.  Blunt*  ] 


(U.  a)  fFibat  EJiate  fhall  pafs  by  the  Declaration, 

Wittioue  !•  A  F'"c  was  levied,  and  the  indenture  declared  the  ufe  to  bq 
mendoning  ^^  u  the  wife  of  J.  S.  it  was  adjudged  in  C.  B.  to  be  an  efbtc 
S^^ptrti^  for  lifc  and  judgment  affirmed  in  B.  R,  though  it  was  not  exprcflcd 
lar,  this  is  to  be  for  }ife.  r'or  per  Doderidge  J.  though  the  fine  be  but  as  a 
an  ell^efor  grant,  yet  an  ejlatefor  life  may  pafs.  HUl  l6  Jac.  B.  R.  Cp>.  Jj 
i^V?^Z.  525^  Eg^rton^s  caTe.     •"  ' ' 

Jeok.  332.  pi.  65* 


i  ' 


(W.»j   S^r* 
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(W,  a)     "Enure  how.    Where  the  Lands  lie  infevC' 

ral  Fills. 

X.    A   Parifli  may  contain  10  vills,  and  if  a  fine  he  levied  oflan4f  Mod.  78.  s. 
-^^  in  tbeparijh^  this  carries  whatfoever  is  in  any  of  thofe  vills.  j^'^J^j** 
If  the  cwfiabliwick  of  the  one  goes  over  all  the  reft,  that  is  the  fu-  Green  v. 
periour  or  modier  vill,  and  the  lands  which  is  in  the  other  ihall  pais  Prqud* 
per  nomen  of  all  the  lands  in  that ;  and  though  it  be  found  that  A. 
was  a  tythingman,'(decenaritis,)  which,  prima  facie,  is  the  fame 
with  a  conftable,  and  differed  little  in  the  execution  of  that  office 
concerning  keeping  the  peace  \  yet  Hale  iaid,  he  was  not  the  bxop 
officer  and  it  is  found  that  tfa^  conftables  of  A.  have  a  fuperinten- 
dency  over  B.   and  theretore  it  is  but  a  hamlet  of  A.    But  if 
found  that  they  had  dtftind  conftables,  and  could  not  interfere  in 
their  authority,  it  would  be  otherwife.    Mich.  23  Car.  2*  B.  R* 
Vent.  170.  Walden  v.  Rufcarrit. 


(X.  a)     Second  Fines.    How  they  fhall  enure. 

I.  T  N  affife ;  fing  was  levied  to  tw  femes  and  to  the  heirs  tf  their 
^  (ikiieSy  iixiid  after  the  donor  by  fine  fur  conufance  de  droit  come 
cmy  &c,  in  writ  of^warranty  oichzxtQxs^  acknowledged  the  land  to  both 
esmi  the  heirs  of  the  body  of  the  one  the  remainder  to  the  other  in  tail\ 
9a4  both  hav^  iiTue  and  die,  and  the  ifTue  of  (he  eldeft  claims  by  the 
fine,  and  brought  ai£fe  of  all  againft  tl^e  baron  of  the  youngeft,  whp 
vaf  tenant  by  the  curtefy,  and  could  not  recover  but  only  the  moie- 
ty. And  fo  fee  that  this  fine  is  only  as  a  confirmation,  and  fhall 
not  alter  their  eflates.  Br.  Difcontinuance  de  pofte0;Qi^  pi.  28. 
cites  8  AfT.  33. 

2.  A-  levied  a  fine  to  the  ufe  of  himfcif  for  life,  reminder  to  his 
wjfc  f<M-  Jife  remainder  to  his  executors  for  20  yearsy  remainder  in  tail 
to  B«  bis  fon,  remainder  over ;  afterwards  A.  levied  another  fii^e 
fp  fhffeiffame  ufes  leaving  out  the  cjlate  for  years  to  the  executors*  4* 
died  \  reiolved  that  the  remainder  to  the  executors  for  20  years, 
h€um  in  abeyance,  was  extin£i  by  the  fecond  fine.  Mo.  745.  Trin» 
4^  JCliz.  Remington  k*  Savage. 

3.  A  fine  is  acknowlejlged  to  A.  and  afterwards  a  fecond  js  ac* 
knowl^ged  to  B.  If  the  firji  is  ngt  recorded^,  the  fecojid  fine  }s 
fDod»  Bpt  if  ike  firft  b^d  been  recorded  in  court,  in  time  conve- 
^ent,  viz,  the  ne^t  term^  it  had  been  good,  and  the  firft  merely 
void.     Cro,  C.  284.  Mich.  8  Car.  B.  R.  in  cafe  of  Burgaine  y. 

^  A- 
mth  warranty 

felfand  his  heirs j  with  warranty  ,  

^e  lands  to  C.  and  his  heirs.    Adjudged  that  the  firft  fine  thus  le- 
Yied  by  tenant  in  (iul  made  a  difcontinuance^  but  it  was  only  during 

ii  b  4  the 


3  "  $  Sint. 

the  life  of  B.  For  it  remains  no  longer  a  difcondnuance,  vAien  the 
wrongful  eftate  is  gone  by  which  it  is  caufed  i  that  the  fecond  fine 
did  not  enlarge  the  difcontinuance ;  becaufe  the  eftate  railed  by  the 
fine  returned  back  to  the  cegnifor,  and  by  confequence,  die  war* 
ranty  annexed  to  it  was  extinguiibed.  I  oalk.  244.  Hill,  i  AnnS) 
B.  K.  Hunt  V.  Bourne. 


[  312  ]  (Y.  a)  By  Grant  and  Render,    Enure  How.     Con^ 

Jiruction  of  fuch  Fines. 

I.  p*INE  is  levied  recitingy  thai  the  conufor  held  certain  land  of 
^  the  conufee  by  5  marks^  the  conufor  acknowledged  and  renierei 
5  marks  rent  to  the  conufee  out  of  his  land;  this  is  taken  to  he  ^  new 
rentf  and  not  the  ancient  rent,  nor  {hall  it  have  relation  to  the  re* 
cital.     Br.  Relation,  pi.  33.. cites  21  £•  4.  6o. 

2.  Feoffment  bv  deed  rendering  3  /.  rent,  with  claufe  of  diftrcO, 
and  covenant  by  feoffor  to  make  further  affurance  of  the  land;  fe- 
offor livies  fine  to  the  feoffee,  who  renders  3  /.  rent^  adjudged  that 
he  may  avow  for  the  firft  rent,  notwithftanding  the  fine^  and  duit 
the  render  is  not  a  grant  of  new  rent,  but  conhrmation  of  the  old 
rent,  and  the  old  rent  was  preferved  by  the  intent  of  the  fine.  Moi 
298.  Trin.  32  Eliz.  Sherrot  v.  HoUoway. 

3.  Where  there  was  a  repugnancy  between  a  third  and  a  fourth 
render^  the  one  limiting  the  remainder  in  fee  to  the  couufor,  and 
the  other  limiting  it  to  a  ftranger,  it  was  refolved,  that  what  was 
contained  in  the  third  render,  wall  be  of  the  fame  condition  uA 
quality  in  con/iruSfiony  as  a  charter  or  other  conveyance  between  party 
and  party  J  and  need  not  have  fuch  precife  form  as  a  ¥vrit  or  a  judg- 
ment But  a  conufance  of  a  fine,  and  a  grant  and  render  (hall  have 
fuch  conflru6lion  as  another  conveyance  between  party  and  party; 
for  it  has  words  of  grant  and  render,  becaufe  it  is  a  conveyance  rf 
record.     Trin.  34  Eliz.  B.  R.  5  Rep.  78.  a.  b.  Tcy's  cafe. 

S.  C.  cited  4.  If  A.  tenant  in  tai/y  and  J.  S.  a  ftranger,  levy  a  fine  to  W, 
I  Rep.  174.  R^  a  ftranger,  who  grants  and  renders  to  J.  S.for  years  rendering 
rent  to  W.  R,  and  by  the  fame  fine  grants  the  reverfion  to  J,  and 
his  heirs ;  it  is  good  ;  and  though  all  be  by  one  and  the  fame  fine  at 
an  inftant,  yet  in  judgment  of  law,  the  leafe  precedes  the  grant  of  the 
reverfion,  as  is  held  in  36  H.-  8.  Br.  Fines  118.  and  fo  was  it  ad* 


I 

I  Abbot  V. 

I  Burton* 


judged  upon  a  demurrer,  i  Rep.  76.  b.  cites  M.  41  and  42  Eliz* 

C.  B.  Rot.  336.  W  hite  V.  White. 

5.  If  baron  and  feme  levies  a  fine  to  B.  who  renders  agmmfit 

lifcy  the  reverfion  remains  in  the  conufor  to  his  own  ufe*     Arg* 

Gouldfl).  68. 
^**^S9o*       6.  Fim  with  grant  and  render  is  tantamount  to  a  MStMXil  and 
Srt^T  An-  rcfeoffment,  and  creates  a  new  eftate.    Pafch.  2  W.  &  M.  B.  R« 
iue»  B.  R.     I  Salk.  337.  Price  v.  Langford. 


(Y^aua)   Fiocj 


Simt.  31a 


(y.  a.  2)     Fine.  Enure.   By  Way  of  Surrender.  In 

what  Cafes. 

I.  A.  and  B.  jolntenantSj  jf.fir  life^  and  B.  in  fesy  make  leafe  i§ 
y,  S»  fir  term  of  his  /j^,  ancT  after  J.  S.  furrenders  by  fine  to  A. 
JLt  feems  to  me  that  this  is  a  furrender,  and  ihall  enure  to  both  A. 
and  B.  as  I  think.  Tamen  quaere,  Co.  R,  on  Fines  5. 

a.  But  ifj'^*  had  granted  his  eftate  by  fine  to  A  it  fhall  be  a 
furrender  in  law/or  one  moiety^  and  a  grant  of  his  eA^^for  the  other 
moiety,  and  B.  cannot  enter  into  any  part  with  A.  as  I  think.  Co* 
iU  on  Fines  5. 


^Z.  a)    Enure.  Where  Conufors,  or  one  of  them  [  313  ] 
takes  back  no  greater  EJiate  than  before. 

f  •  A  Sold  land  to  the  hufband  and  wife,  and  the  heirs  of  the 
-^^  *  hufband ;  afterwards  the  huiband  and  wife  levied  a  fine  to 
J.  S.  and  J.  N.  to  the  ufe  of  hufband  and  wife  during  their  lives, 
remainder  to  the  hufband'  in  tail  fpecial,  remainder  over.  It  was 
lield  in  the  court  of  wards,  that  after  the  death  of  the  hufband,  the 
wife  need  not  fue  out  livery,  becaufe  the  lands  being  originally  pur-- 
(hafed  in  the  names  of  the  hufband  and  wifej  and  then  they  joining  in 
z  fine  whereby  the  wife  had  ho  greater  or  lefs  e{lat&,  than  fhe  had 
before,  die  eftate  to  her  by  the  fine  was  no  conveyance  for  the  ad- 
vancement of  the  wife  within  the  meaning  of  the  flatute  of  32  H. 
3f  Trin,  15  Jac.  Ley  51.  Menfield's  cafe. 

£  See  (B.  b.)  pi.  7.  ] 


(A.  h)     Enure  5  By  Way  of  Extingutjhment. 

1.     T^EOFFMENT  was  made  by  indenture  rendering  3/.  renty  The  like  el 
with  a  claufe  of  diflrefs  j  and  the  feoffor  covenants  for  further  ^^'"^'*»^-, 
efffurance  of  the  land.    The  feoffor  levies  a  fine  to  the  feofree,  and  Mich.^!;'* 
renders  3/.  rent  by  the  fine  j  adjudged,  tliat  the  feoffor  may  avow  for  18  Eiiz. 
the  firfl  rent,  notwithflanding  the  ifine,  and  that  the  render  is  not  a  Anth-ews'g 
grant  of  a  new  r/»/,  but  confirmation  of  the  old  rent,  and  the  old  AndTisT^ 
rent  was  preferved  by  the  intent  of  the  fine.     Trin.  32  £liz.  Mo.  Putten. 
298.  Sherrot  v.  HoUoway,  ham's  oife. 

b.  19.  Hill.  4  and  5.  P.  &  M.  S.<fc 

2.  A.  tenant  for  life^  B,  and  C  coparceners  being  reverfioners  in 

fee  ;  A.  and  B.  join  in  a  leafe  to  J,  S.  of  the  whole  eflate  for  21 

years  at  10/.  rent  per  ann.  to  A.  during  her  life,  and  after  to  B. 

Afterwards  A«  B«  and  C.  all  join  in  a  fine  to  W.  R,  and  W.  S.  to 

the 


the  uTe  of  the  bufband  of  B.  The  court  inclined  that  A*'s  eflate  for 
life  was  not  furrendered  by  joining  in  the  fine,  nor  the  rent  ex- 
tin<^  For  every  one  granted  what  he  lawfully  might,  though  it 
was  urged  that  the  reverfion,  to  which  the  rent  was  incident,  was 
gone.     Cro.  £•  285.  Trin.  34.  Elir.  B.  R.  Farrar  v.  Johnfon. 

3.  If  tenant  in  tail  makes  Uafe  by  indinture  for  30  years^  render* 
ing  rent  with  reeniry^  and  zittXy  fir  further  ajjuramfi  ^0  thmfef  thi 
land  by  fine  fir  30  y^ars  to  leffee^  rendering  the  rent ;  this  is  no  fur- 
render  of  the  iirft  leafe,  but  a  confirmation,  afi4  the  lefie^  OuiU  iioi4 
fubject  to  the  rent  and  re-entry,  though  no  ufe  can  renew  by  th^ 
fine  being  but  den^ife  for  years*  Arg.  Mo.  384.  Mich.  }6  m  37 
Kliz.  in  Perrot's  cafe. 
Befoivca  4*  Fine  levied  by  A.  and  B«  to  C.  with  render  of  the  land  Id  6* 
that  the  re-  rendtring  5  A  renty  with  claufe  of  diftrefs  to  C.  the  coQufc^  nmfinitr 

^cnf^^ffcif  ^f^^"^  ^^^^  ^°  ^*  ^^^  ^^^  ^^^^^  >  *^  limiting  die  remainder  over  by 
bc^nghy  '  C.  (to  whom  the  rent  was  firft  refervedupon  the  render  of  the  land 
ftne,  and  .  in  tail)  was  extinguifliment  of  th^  rent,  and  cannot  go  to  die  re* 
ihmiid         niainder.    Mo.  575.  Pafch.  4;  Eliz.  White  v.  Geriflie. 

enure  ai  JiVfralfngs,  Biictfoiie  by  tked  makes  a  gift  in  tail  rendering  rent,  remainder  tntr  in 
fee  ;  this  being  by  deed,  is  a  good  rel'ervation  of  the  rent  to  the  dontir,  aod  the  remainder 
only  (hall  go  to  the  ilranger;  but  \\\  a  fine  it  is  ptherwife,  ^nd  fo  is  the  coorfe  a|  fine;* 
and  adjudged  ace.    Cro.  £.  727.  S.  C  It  fhali  be  tnken  as  a  grant  in  tail,  rendering  rent| 

9ind  after  a  grant  of  the  reveifiun.     Ow.  126.  S.  C  i  Rep.  76.  S.  C.  and  P.  ciied>  93bA  17^ 

b.  S.C.and  t'.  cited- 

The  words  ^wcrc  y W  ttmtmenia  praeSaa  remmelmt  fo  A,  It  was  adjudged  a  gn^t  pf  ths  icvcT- 
fion,  and  ihit  the  fnt  paffed.  0\v.  129.  White  v.  Gerifti. —  ■  The  rent  palTes  to  binit  to 
whom  the  word  remainder  limits  the  estate,  and  it  paifes  the  reverfioD  with  the  renc.  %  Aod. 
131.  pi.  76. 

r  *?  1 4  1  5'  If  o"^  makes  2.fioffment  on  condition^  and  afterwards  le?it$  a 
fine  to  a  ft  ranger,  his  conditio|i  is  gone.  Cfo,  E,  665.  per  CAt 
Attorney  General. 

6.  Fine  to  the  ufe  of  himfelf  for  life,Trreinainder  to  his  wife  for 
life — remainder  to  his  executors  fir  20  year^^  remainder  over  in  tail, 
&c.  after  he  levies  another  fine  to  the  very  (ame  ufes,  only  omitting 

»  the  20  years  to  his  executors  ;  he  dies  and  makes  bis  wife  executrix. 

If  was  refolved  per  two  Ch.  J.  that  the  remainder  to  A^  executois 
for  20  years,  being  in  abeyance^  was  extinft  by  the  fine.  ^o.  745.' 
Trin.  42  Eliz.  Remington  v.  Savage. 

7.  A.  frifed  of  lands  acknowledged  aJtatuU  to  B.  and  afterwards 
levied  a  fine  of  the  hncis  to  the  ufe  of  himfelf  for  life,  and  after, 
as  to  part  of  them,  to  the  ufe  of  J.  S.  in  tail,  and  of  die  refidfu  (9 
J5.  i^fee^  and  died.  This  purchafe,  in  this  manner,  is  a  (uficicot 
difcharge  of  the  ftatute.  Cro.  E,  756-.  Pafch.  42  Eliz.  C.  3.  Hijai- 
phrey  v.  Harn^rage. 

8.  If  the  party  to  whom  the  cftate  is  ]iniited|  is  tjf  Pt^f'h 
fuch  fine  enures  by  way  of  extinguifliment  of  right.  W^*$  ojfmb* 
6.  f.  "^o. 

9    A.  by  indenture  of  ufes  raifes  an  eftatc  in  fee  to  B.  who  re- 
grants  turb.  j-y  to  A.  by  another  deed,  and  after  levies  ^  fine  ti  C9k* 
firm  the  e/iate  and  ufes  above  dcjclared  -,  and  it  WJ^  ruled,  tliat  ^ 
fine  toucnes  nothing  upon  the  gran^  jtp  A»  of  th^  t^rimxa  PifUh 

guilh  it,  or  otberwHe  hurt  it,    Clayt.  ^.  ^9Xiffc\  Vt  Cm^aiA* 

10.  A, 


iTInt.  314. 

10.  A.  upon  marriage,  fettles  an  annuity  on  his  wifi  aiajoiniun^ 
to  be  ifEring  out  of  D.  and  afterwards  they  both  join  in  a  iine  t9 
fnortgagf  part  of  the  lands ;  but  before  the  mortgage,  the  mortga- 
gee had  notice  of  the  annuity,  and  it  was  excepted  in  the  mertgagg  i 
and  it  speared  that  it  was  never  intended  to  extinguifli  the  annu- 
ity by  the  wife's  joining,  and  decreed  >  accordingly,  and  that  (he 
be  paid  die  arrears,  HiU,  29  Car.  2.  Fin,  R.  277.  Solly  v.  Whit* 
£dd« 

11.  A.  on  marriage  wiA  B.  gave  a  bond  for  600  L  to  a  trvjiee,  ^g  T*n*** 
and  a  warrant  of  attorney  to  ctmfep  judgment  thereon  defeafanced  for  Anna.  s.c. 
payment  of^pol*  to  the  wife  ifjhefurvive  the  hufband;  (he  after-  by  name  of 
wards  joined  with  him  in  a  conveyance  by  Jeafe  and  releafe  and  fine  |^^'^^^^  *'- 
of  all  his  real  eftate.    It  was  agreed  that  the  leafe  and  releafe  did     *  ^^* 
not  ex^nguiflk  her  intereft  in  the  Judgment,  but  the  fine  extlnguifhed 

^1  her  ri^t  in  the  land,  per  Ld.  Harcourt.    Pafch.  1712.  C£  Prcc» 
333.  Goodrick  v^  ghotbolt, 


(At  bt  z)    Enure  J  to  make  a  Difcontinuance.  In 

what  Cafes. 

I.     27  E'  I*  Jlatf  It  cap*  I,  ena6ls  that  neither  parties  to  fines  l^  tenant u 
nor  their  heirs  may  plead  in  avoidance  thereof^  that  before  the  levying^  '*"('  tbety^ 
and  at  the  levying  of  the  fame^  and  fince^  the  demandant  or  plaintiffs  J^^lkvya 
or  their  ancejiors  were  always  feifed  of  the  lands  contained  in  the  fine^  fine,  fur 
or  rffmpe  parcel  thereof  conufanco 

row  ccpy  5cc.  he  in  remainder  may  aver  Che  continuance  of  pofTeflion,  notwithftandinST  the  fine  and 
ltatme>  becaufe  ht  \i  neither  the  fwrty  rtyr  bis  hrir  ;  and  fo  may  a  feme  coverCy  wtiere  her  huiband 
•kiDe  levies  tbe  fine,  per  Fairfax*    Weil's  Symb*  f.  19 1.  cites  la  £.  4.  12. 

2*  The  ifiue  in  tail  may  aver  continuance  of  po/Teilion  agalnft 
a  fineyir  conufance  de  droit  tantum,  or  fur  render^  but  not  againft  a 
fine  fur  cogni^nce  de  dfoit  come  ceo  que  il  ad  de  Ton  done  \  becaufe 
that  fine  is  executed,  and  the  other  executory.  Weft's  Symb.  f. 
191.  cites  12  £.  4. 15  and  19.  11  H.  4.  85. 

3.  A,  B,  and  C.  coparceners  of  a  manor;  A.  infeoffedj.  8.  of 
his  {lart,  t^  Ae  u/i  of  himfelffor  life^  and  after  his  deceafe,  to  the 
ufij  %Ahis  eldeftfon  and  heir  apparent  in  fee.  And  after  J,  levied  a 
fins  da  tirtia  parte  200  acrarum  terrae,  400  acrarum  pafturae,  &c« 
(amoundng  to  more  acres  than  the  whole  manor  contained) /tfr  conu-^ 
famte  de  drsit  come  ceoj  &c.  with  warranty  of  him  and  his  heirs^  and  T  ^  I  C  1 
roiaoi  by  thefame  fine  for  his  l^e  only^  and  then  died,  and  his  (on  enterd, 
Tb^queftion  was,  if  the  third  part  of  the  faid  acres  be  fevered  fi-om 
the  maQQr  by  this  fine  againfl:  the  heir,  or  that  againft  this  fine,  it 
ihail  be  taken  that  he  had  a  cpqtinual  poiTeffion  and  continuance  of 
fei£a  aale  finem,  tempore  finis,  &  poft  finem,  &c«  in  the  tenement 
fer  (erm  of  life  f  It  was  held  ftrongly  by  Plowden,  Bromley  foUi- 
ciapT,  apd  Loyeiace,  that  this  averment  by  him  in  remainder,  who 
was  ^Jir anger  to  the  fine  fhould  be  received,  quia  neque  pars  finis  nee 
pirtium  bares^  f^f.    But  Dyer,  Saunders,  Manwoo4  Southcote, 

Harper, 
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Harper,  and  Catlin,  held  the  law  clear  contrary,  and  that  fuch  fint 
amounted  to  a  feoffment  of  record,  which  makes  difcootiniiunce  of 
the  remainder  or  reverfion.  D.  333.  b.  334.  a.  pi.  30,  Paicb.  16. 
£Kz.  Anon. 

4.  If  a  fine  be  levied  to  a  tenant  in  tailj  and  he  grants  and  rtmlers 
the  land  to  him  and  his  heirsy  and  dies  before  execution^  this  is  no  dif- 
continuance ;  otherwife  it  is  if  it  had  been  executed  in  the  lift  ^ 
tenant  in  tail.     Co.  Litt.  333.  b. 

5.  A.  tenant  far  life  remainder  in  tail  to  B.'-^B,  levies  zfine  tt 
A.  and  to  A.^s  iujbafid upon  a  conceifit  tenementa  to  the  boroo  snd 
feme  for  the  life  of  A*  zxA  dies  after  proclamations.  Refolved,  that 
It  was  not  any  difcontinuance  or  bar  of  the  intail,  but  during  the 
life  of  tenant  for  life  \  her  is  it  any  bar  or  alteration  of  the  entail 

.  after  that  eftate  determined.     Cro.  J.  40.  Mich.  2  Jac.  in  court  of 
wards.    The  Earl  of  Rutland^s  cafe. 

6.  If  tenant  in  tail  accepts  a  fine  with  render  to  another  for  jtm\ 
this  ihall  bar  him,  hecaufe  it  works  a  difcontinuance,  but  odierwift 
where  it  is  for  life,  per  Hutton  J.  Winch.  123. 

.7.  The  ftatutc  de  donis  iavs,  that  a  fine  (hall  be  ifAjure  mdhts. 
The  meaning  is  not,  that  it  mail  be  abfolutely  void ;  out  only  dut 
it  /ball  not  be  a  fine  to  bar  the  ilTue ;  for  it  is  a  fine  to  make  adif« 
continuance,  &c.  Arg.  zo.  Mod.  179. 


(B.  b.)  By  Baron  or  Feme  fingly. 

KujtarJani  I.  TJVSBAND  and  wife  tenants  infpecialtaii  HufiandoSas 
r^ry"'  ^  -^   hyfne  and  deed  inrolled.    If  this  bars  the  heir,  is  left  a 

»aU^  Hnf.  quaere  ?  Mo.  28.  pi.  90.  where,  fome  hold  that  32  H,  8.  28.  pro* 
tana  levies  vides  only  for  the  eftate  of  the  wife,  and  not  of  the  heir,  odicrs  the 
J^^a."    ~«»"7-    T.  3  El.  Anon. 

tions,  and  dies— wife  enters.— The  iflue  in  tail  is  barred.— -But  M  Xhfufifc  entti  s  after  the  doth  o( 
her  hufbandy  and  bifoie  tbt  procimuitUns  paft^  the  ifTue  is  not  bound  by  the  fine.  Le.  260.  \%  Qi<* 
B.  R.  in  cafe  of  Maiming  v.  Andrews.—— — Kelw.  205.  b.  pi.  7.  contra.— «i  13.  b.  contra.  tlm|lk 
the  eftaie  was  in  truftecs.  ^-— ^i^He  cannot  claim  as  heii'  Co  both  i  for  by  the  father  be  is  buTsdi 
Arg.  Godh.  3i».  cites  S.  Rep.  72. 


She  conti-        2.  Hufband  and  wife  donees  in  fecial  tail.     The  hujhandetm  If- 

C!^il?^'d^  v/Vj  a  fine  of  the  lands.    It  was  held  that  if  the  proclanwrions 

may  make  be  made  in  his  life  time,  or  before  the  wife,  by  her  cntty,  hadavoM* 

icaic  for  3  ed  the  fine,  the  ifliie  fhould  be  barred  j  otherwife,  if  die  huflawi 

yci^^and  ^^^  ^^^  \^^iox^  the  proclamations  faffed.     4  Le.  2,  Trin.  8  Elifc 

the  conufce  Manning  v.  Andrews.— —The  heir  is  bound  by  the  ftatute  y.  H. 

has  nothing  8.  of  fines,  which  does  not  bind  the  wife.    But  quaere  whateftaic 

wr^'S^otert  ^^  ^^^^  ^^'  ***^^'  ^^^^  *^  ^^^  ^^  *^*''  *  \k^\^  (hall  not  inhc- 
cL  J.Jo,  rit  ?  And.  39.  pi.  101.  Anon.— Bend.  225.  S.  C.  Mich.  l6Eltt» 
40.  cites  9  *  She  is  tenant  in  tail,  but  if  fhe  make  feoffhient,  her  fai^ 

bi  Gre^-  ^^^  ^^^  ^"^^  '^^^^  '^  *  **^^  *^  feoffment  of  the  baron  had  di^wfed  A 
ly's  cafe?—  ^^  fee  fimple,  and  took  away  the  poifibility  of  the  wife.  Litt  R-  *9* 
•After the   in  Beck's  Cafe,  cites  9  Rep.  139.  Beaumont*8  cafe* 

fine  levied  ^ 

by  the  baiooi  the  fem9  is  not  tenant  In  tail,  butisliketoatenantintailafto'paflibilitT  w|^ 


VBioiSl.  An;*  ft  RoQ.  R.  427.  in  the  feijeant's  cafe.^-^Tbe  iffue  is  totallf  and  finally  barred^ 
aiul  fo  are  tiie  cafes,  18  Eliz,  D.  351  &  269.  and  Beaumont's  cale  ;  yet  the  entail  remains  to 
Che  wife  in  right,  as  to  herfelf,  and  to  all  eftatcs  and  remainders  depending  upon  it ;  and  to  all 
the  coafequeDCes  of  benefit  to  herfelf,  and  to  others  by  her,  as  long  as  (he  lives,  as  asiply  as  if  the 
-fine  lud  not  been  levied.  Hob.  257.  in  bafe  of  Duncomb  v.  Wingfield.  ■>!  Per  Omnes  J« 
The  heir  iball  be  barred ;  for  he  cannot  cUiro  by  tlie  gift  in  tail ;  becaufe,  when  he  makes  convey- 
ance to  himfelf,  he  muA  make  himfelf  heir  as  well  to  the  father  as  to  the  mother :  and  thit 
he  is  eftopped  to  do  by  the  fine ;  and  though  the  feme  might  have  entered,  this  was  by  reafon  of 
the  ilatiite,  Smd  not  by  force  of  the  tail ;  and  the  rl^ht  given  by  tbeftaiuit  does  not  dcfcenito  the  beir  ly 
the  muber^  tutomiy  the  right  9/  the  entail f  which  defcendi  from  huh.  DaL  50.  pi.  16.  Tria*  x8  Eliz.  ■ 
Kelw.  Z05.  b.  pi.  7.  S.  P.    ■  ■     Mo*  28.  pi.  90.  S.  Pj       D.  351.  b.  pi.  24.  Trin.  18  Elia. 

3.  Feme  was  devifeefor  30  years  of  the  occupation  and  profits  of 

a  term  if  (he  fo  long  fhould  live  a  widow ;  and  after  her  widowhood 

the  remainder  to  B.  his  fon.     She  enters,  and  the  reverfioner^  by 

indenture,  granUdy  Wr,  the  (aid  tenement  to  the  feme  and  her  heiru 

The  reverJUner  and  his  feme  ievied  a  fine  to  the  ufes  aforefaidy  and 

afterwards  the  feme  married,     Refolved  that  the  wife  of  the  rever- 

fiotier  is  concluded  of  her  right  of  dower,  by  the  declaration  of  the 

ufes  of  the  fine  by  her  hufband  only,  which  was  after  levied  by 

tbem  jointly,  becaufe  no  contradiSfion  of  the  feme  appears,  that  ihe 

did  not  agree  to  the  ufes  declared  by  the  hufband  by  his  indenture 

fblely.     Trin.  28  Eliz.  C.  B.  Ow.  6.  Haverington's  cafe. 

4.  Baron  and  feme  exchanged  the  lands  of  the  feme,  which  ex-* 
cluuige  was  CTdbcuted,  and  they  levy  a  fine  of  the  lands  taken  in 
exchange.  Per  Rhodes  &  Windham  J.  the  feme,  after  the  death  of 
her  baron,  may  enter  into  her  <nun  lands^  noCwithftanding^  the  fine  ; 
and  judgment  for  the  feme.  Le.  285.  pi.  386.  Hill.  28  Eliz.  C.  B« 
Anon. 

5.  Femey  without  her  hufband^  levies  a  fine  of  her  land  as  a  feme 
fole  9  the  fame  fhall  bind  her  af^er  the  coverture,  if  the  hufband  do 
not  enter  on  the  conufee  during  the  coverture,  and  interrupt  the 
pofleffion  gained  by  the  fine,  per  Pcriam  J.  Le.  82.  Fafch..  29 
Eliz.  C.  B.  Zouch  V.  Bampfield. 

6.  Baron  tenant  for  Ufe^  remainder  to  the  heirs  of  the  body  of  the 
wifej  by  the  baron  to  be  begotten  \  they  have  ifTue  a  daughter ;  the 
wife  dies ;  a  fine  by  the  baron  only  is  no  bar  to  the  daughter. 
Yelv.  131.  Trin.  6Jac.  B.  R.  Repps  v.  Bonham. 

7.  A.  and  his  wife  wcrefeifed  in  Jpecial  taily  remainder  to  A^  in 
fee  \  A.  alone  levied  a  fine  to  king  E.  6.  in  fee,  which  eftate  came 

to  B.  ip.  fee ;  A.  having  iiTue,  died  ;  his  wife  entered  j  B.  confirm- 
ed the  efbte  in  the  wife,  habendum  to  her,  and  the  heirs  of  the  bo- 
dy o{  her  and  her  hufband.  And  it  was  ruled  that  the  confirmation 
wrought  nothing,  becaufe  fhe  had  as  ^reat  an  eflate  before ;  and  alfb 
the  imies  could  not  be  made  inheritable,  which  were  before  barred 
by  their  father's  fine,  and  the  eflate  tail,  as  againfl  them,  lawfully 
giren  to  another.  And  it  was  further  refolved  by  way  of  admit* 
tance,  that  if  the  remainder  in  fee  had  not  been  to  A.  himfelf^  but  t$  a 
ftranger ;  the  entry  of  the  wife  had  reflored  that  remamder  to  the 
ilrznger,  and  had  left  nothing  in  the  cognifee,  but  a  mere  poffibilitys 
to  fhe  hath  the  tail  not  only  for  herfelf,  but  to  the  benefit,  and  aa« 
Tantage  of  other  eflates,  growing  out  of  one  root  with  his.  And 
jret  during  the  life  of  A.  the  entail  had  been  barred,  and  all  had 
fceen  in  t£e  cognizee,  and  the  wife  had  had  nothing  but  a  pofEbilitv, 

4  HoPt 
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,  Hob.  257.  cites  9  Rep.  140.  Pafch.  lojac*  in  the  CoarCtf  Wir4i 
Beaumond's  cafe* 

8.  If  land  hcfpecially  entailed  to  A.  and  his  wifiy  tbi  remainder  U 
S*  in  tail ;  the  remainder  t9  C.  in  fee ;  and  A.  the  hufband  levies  a 
fine  alone  to  D.  in  fee^  and  dies,  leaving  iflUe,  and  the  wife  enters  1 
fhe  is  in  of  her  eilate  in  tail,  and  her  entry  alfo  nmits  B.  and  C  to 
their  feveral  remainders,  and  hath  put  D.  out  of  his  whole  eftate^ 
And  therefore  I  am  clear  of  opinion,  that  the  ynifc  in  that  cafe  maj 
fuffer  a  common  recovery  againft  herfelf,  as  tenant  in  taQ,  and  vouch 
the  common  vouchee;  and  that  fball  bar  the  old  remainders  offi^ 
L  3^7  J  ^*  ^^^  ^^  cannot  be  faid  to  be  in  of  other  eftateatall,  much  left 
to  them.  If  the  wife  after  fuch  common  recovery  pafled  againft 
her  die^  leaving  ifTue  by  her  hufband ;  now  D.  is  to  have  the  land 
(as  hath  been  laid)  neither  can  the  recovery  bad  againft  hert  hurt 
him ;  for  as  to  bim^  Jhe  was  eins  de  autre  ejiate^  and  therefore  die 
value  cannot  come  to  him.  And  if  fhe  bad  come  in  as  a  voucheei 
yet  it  could  not  have  hurt  D.  For  his  eftate  and  hers  never  flood 
together,  nor  had  dependance  the  one  upon  the  other.  And  he 
had  his  eftate  divided  from  hers,  and  by  contrary  means;  diough 
both  out  of  the  root  of  the  entail,  per  Hobart  Ch.  J.  Mich*  x6 
Jac.  Hob.  259.  in  cafe  of  Duncombe  v.  Wingfield. 


(B.  b.  2)  Amendment  of  Fines  and  Common  Reco* 

vcrics,  and  of  Writs  relating  thereto. 

I.  ^cire  facias  upon  a  fine  levied  by  king  Ed*  2.  reddendo  eidem 

regi  li  baredihus  fuis  10  5.  per  annum  tenendum  de  nobis  (sT  beereA* 

bus  no/frisj  v/hctc  it  Jhould  be  of  E.  2.  quondam  rege  &  banrediha 

fuis  \  and  becaufe  it  was  a  writ  judicial,  therefore  it  was  not  abated. 

Br.  Amendment,' pi.  104.  cites  39  £.  3. 

Fui  where         2.  Scire  facias  upon  a  finCy  which  was  to  him  and  his  heirs  milty 

iveJh^fin€  ^"^  ^^^  mittimus  wasy  ad  projicuiionem  y.  9".  confanguinei  ti  biertf 

f9  baron  amd  wlthout  ( mafcul', )  and  it  was  doubted,  if  it  may  be  amended.    Br* 

j'rme.cndto    Amendment,  pi.  48.  cites  9  E.  4.  15. 

t'm  inirs  ef 

their  boScs^  and  crrPiorari  tffnei!  to  remove  the  record  out  of  tho  treafury  into  the  dBnoeryy  nd 
now  it  came  into  C.  B.  by  mittinr.us ;  and  ttie  plaintiff  hroughtjcirt  ftuias  upon  it,  as  bar  to  th  b^m 
tiMiifeme  ofthrir  bcditi\  andin  tbt  rnttimny  ht  mads  hiinjc}/ kdr  to  the  barm  only ;  and  in  thtjdrtfacuu  h$ 
had  modi  bimjrtf  heir  to  tljt  kv^n  mtifinis ;  the  opinion  was  that  the  fcire  facias  ihould  abate ;  far  tbc 
fin*  vtarranis  tbo  mitt/mus^  and  the  iuitiinrjs  %i»at  rents  the  fcire  ftttiasy  and  rberefbre  they  oug^t  to  agrm^ 
And  per  VavifoTy  Reade  and  Fincux  it  (hall  be  ameoded,  becaufe  it  is  fumdid  opam  roemitL  Cao^» 
of  fcire  facias,  which  isfouadtd  kj>cM  funmj'a ;  note  the  diverfity.  Br.  Amendmenti  pK  (3.  Old 
9  H.  7.  J.  8. 


3*  23  EJiz*  cap.  3.  I  lo.  eiM^s  that  none  of  the  fims  §r  r$BO» 
veries  heretofore  levied^  faffidy  orfujffiredy  wbicifltall  be  gjfempUtd 
4itsder  the  great  feal  according  to  the  form  ^tbis  aiSyJbaU^  afierfncb 
4te€it^Ufic4Ui9H  body  be  in  anywife  amended* 

4*  27  ElioL.  cap.  9*  ^  10.  enads  that  m  fims  #r  retewrim 
heretofore  Uviedy  pajfed  ^  jufferedi  which  JbaU  he  §M€m^ii  wedtr 
^my  judicial  fial  ^  anf  t&  Jbints  ^fWaks^'Or  ivum  m-  ^^i^4 
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Horerfbrd-Weft,  $r  under  tht  fiai  $f  at^  $f  the  counties  paLhij6oe^ 
Jhall  afier  fuch  exemplifications  had^  be  in  any  %uije  amended* 

5.  The  return  of  the  writ  of  covenant  was  0^.  p^f  31  H.%*  At  the  foot 
and  in  truth  was  ingroffed  trinit*  fequent.  but  was  entered  thus,  ®^  t*^  fin« 
VIZ.  &^  pfft  concejp  fef  recordat.  in  cra^in,  fan£}a  trin.  anno  30  H.  8.  JLi?/«i  was 
where  it  ihould  be  32  H,  8.     And  upon  this,  writ  of  error  was  <«<^'/«^  to 
brought  and  pending  the  writ  of  error,  by  die  refoludons  <rf'  Wray,  ^^^T  ^'^^ 
Gawd)s  Clench  and  Shute  juftices  of  B.  R.  fedente  curia,  the  re-  jufyJhich 
cord  was  amended  in  his  verbis  (  (et  poftea  conceffl  craftino  trinit*  ^^  ^f'*^ 
32.)  5  Rep.  44.  cited  as  Mich,  a?  &  25  Eliz.  Kettle's  cafe.   '         '^.^'!^  'f 

'  Tttmty 

A  wrii  of  error  txras  brought,  ami  this  ailigned  for  error.    Bat  it  was  amended  by  the  court 


according  to  the  note  of  Che  fine>  which  wa*  ^o  7^'«    5  Rep*  44- b.  cited  as  Mich.  38  &  39 
Eliz.  C.  B*  2X>wn*s  cafe. 

6.  In  a  formedon,  the  tenant  pleaded  a  fine  widi  proclamations  $  5  BLep.  44. 
the  demandant  replied,  nul  tiel  record;  and  the  truth  of  the  cafe  *^^"|^^""' 
was,  that  the  record  of  the  fine,  which  remained  with  the  chirographer^  Dowling's 
did  warrant  the  plea;  but  rtiat,  which  remained  with  the  cnftos  bre^  cafe—  3 
viumy  did  not  warrant  it ;  and  both  thefe  records  were  ihewed  to  ^  ^^' 
the  court    And  Rhodes  J.  cited  a  precedent  26  Eliz.  where,  by  Trin?^2*6 
the  advice  t)fall  the  juftices  of  England,  where  fudi  records  differ^  Ells*  B.  R. 
the  record,  remaining  with  the  cuftos  brevium,  was  amended  and  ^'^^\  "' 
nude  according  to  the  record  remaining  with  the  chrrographer.  -°^  *^1  - 
Which  Windiuun  conceiRt.    And  afterwards,  the  iaid  precedent  [  3  ^  ^  J 
was  Ihewed,  in  which.were  fet  <lown  all  the  proceedings  in  the 
amending  of  it,  and  the  names  of  all  the  juftices,  by  whofe  dinsdtion 

the  record  was  amended,  particularly ;  and  that  the  faid  precedent 
was  written,  and  the  amendment  of  the  faid  record,  entered,  by  the 
commandment  and  appointment  of  the  faid  juftices  in  perpetuam 
rei  memoriam.  And  the  reafon  which  indcfced  the  faid  juftice*^  to 
make  fuch  order,  is  there  written ;  becaufe  they  took  it,  that  the 
«*/,  reMnfring  with  the  chirographety  eft  principak  Yecordu'm,  3  Le. 
I  S3,  pi.  234*  Mkh.  29  Eliz.  C  B.  Anon. 

7.  The  records,  before  amendment,  were  in  ctm.  Suffix ;  but  So  two 
v/ere  amended  and  made  Kane,  as  the  truth  was.     5  Rep.  44.  b.  fines  were 
cited  as  the  caife  of  Payn  v.  Cover  t.  *'^/«*.**l^» 

'^  ^  liiid  lofteil 

oid^ihzteEhcr,rftttTtAAtEb6r,  5  Rep.  44.  b.  cites  Mich.  33  &  34  Eliz. 

8.  A.  levied, a  fine  to  B.  oi  the  nuin(fr  of  D,  and  lOOO  acres  of 
kfmdj  isfi.  according  to  die  ufual  form  of  fines,  which  were  valued  at 
20  jmarks  -a  jrear ;  fo  that  the  fine  in  the  hamper  was  tl.  6  s»  Sd» 
and  cdnfeqv^lly  the  fine  pro  U^ntia  concordandi  or  poft  fine  was 
f o  f .  ik  the  whole,  and  >vet  the  clerk  eiltred  the  king's  filver  or 
l^^ft'fine  ihus,  B.  dat  aamina  regina  4O  s.  ^ro  Ucentia  concordandi^ 
isfe*  inplacito  eoHVeniionis  of  lOOO  acres  ofiand^  i^c*  and  purfued  all 
the  other  word%  only  that  be  omitted  the  manor.  Jt  was  affigned 
ibr  error,  that  the  king's  filver  was  not  paid  as  well  for  the  manor 
as  for  the  tenements ;  but  becau(e  it  appeared,  upon  examination 
tnd  Vi^v^  6f  all  Ithe  pftrts  of  the  fin^  on  a  motion  to  the  court  of  C. 
'ft.  for  Ititfetidmem'df  this  fine,  (hat  it  was  only  the  mifprtfufn  of  the 
thrk  ifakt  ^axt^  'the  ^king's  filver,  and  that  the  faid  fum  of  40  s.  ih 

•  verity 
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verity  was  the  fine,  as  well  for  the  manor  as  for  the  refidae;  tnl 
always  the  value  entered  upon  the  back  of  the  writ  of  covenant  is 
the  warrant  for  the  entry  of  the  king's  filver ;  and  though  the  tranf- 
cript  of  the  fine  was  removed  by  writ  of  error ;  yet  fmce  the  body 
of  the  record  remained  with  them,  they  unanimoufly  refolved  that 
the  faid  entry  fliall  be  amended,  and  lhall  be  made  in  the  writ  ie 
conventiom  if  the  manor  afonfaidy  ifc.  and  of  all  the  acresy  &r.  asit 
ought  to  be.  -  And  after,  upon  diminution  alledged  in  the  omiffioa 
of  the  (aid  manor  in  the  entry  of  die  king's  filver,  the  writ  was  di- 
Tt&cd  to  this  purpofe  to  the  Ld*  Anderfon,  who,  one  day  this  term, 
moved  all  the  juftices  of  Seijeant's  Inn  in  Fleet-ftreet  to  know 
their  opinions  concerning  the  faid  amendment  in  this  cafe,  pending 
the  faid  writ  of  error.  And  it  was  refolved  by  Popham  Ch.  J.  d 
£ng*  Periam  Ch»  Bar,  Clerk,  Walmfley,  Fenner,  Owen  and 
Ewyns,  that  the  (aid  entry  of  the  king's  filver  ihould  be  amended  i 
and  this  pending  the  writ  of  error.  5  Rep.  43.  b.  44.  a.  Mich. 
38  &  39  £liz.    Bohun's  cafe. 

9.  jmi  where  the  writ  of  covenant  (hould  be  te/le  meiffoy  the  writ 
was  dede  meipfoy  which  was  infenfible  and  vitious  \  and  mis  was  al- 
io amended  oy  all  their  opinions.  Mich.  38  &  39  Eliz.  5  Rep.  44. 
Bohun's  cafe. 

10.  The  certificate  of  the  note  of  the  judge,  &c.  was  thus—In 
fracipe  de  duabus  partibus  re^eriasy  &c  duabus  partibus  tenement, 
by  miftake  of  the  clerk  who  wrote  die  concord,  the  cognizmue 
was  partem  ultimam  quaniy  Vc.  But  the  foot  of  the  fine,  and  the 
note  in  the  hands  of  the  chirographer,  were  right,  viz.  partes  qus^ 
lit  illas  quas,  &c.  and  by  thefe  the  certificate  of  the  judge  was 
amended,  pending  a  writ  of  error  which  had  been  brought  in  B.  R. 
upon  which  the  plaintifi:*  in  error  moved  the  court  df  C  B.  dial 
the  fine  (hould  be  made  in  ftatu  quo,  as  it  was  before  the  amend- 
ment ;  but  all  the  court  denied  the  motion,  and  directed  that  the 
amendment  fhould  ftand,  though  made  after  the  writ  of  error 
brought.  5  Risp.  44«  cited  as  Hill.  38  £liz.  C.  B.  Morgan's 
cafe. 

11.  In  the  writ  of  covenant,  and  the  note  and  foot  of  the  fine, 
the  village  was  CaUhurfly  but  was  amended  by  the  court,  and  made 
SaUhurJi  according  to  the  acknowledgment  to  the  judge^  which 
was  right,     5  Rep.  44.  b.  cited  as  Wealch's  cafe. 

12.  In  a  writ  of  error  to  reverfe  a  fine  the  4  Eliz.  and  afignnl 
for  error,  that  the  writ  of  covenant  bore  tefie  24  Apr^  retvmaUe  15 
PafchePy  which  in  truth  was  15  Apr,  and  fo  die  return  before  tit 
tejte.  Refolved  that  it  lhall  be  amended.  Trin.  41  Eliz.  B*  IL 
5  Rep.  45.  b.  Gage's  cafe.—— *This  was  afterwards  rever(ed  and 

.  ^^^     adjudged  not  amendable.    Mo.  571.    Gage  v.  Toper. 

trary  to  Coke*s  report  of  Gaos's  cafcy  it  was  not  amendedi  but  judgmeat  rereifed.  6  Mod.  ryl* 
^Jenk.  158.  pi.  5  J. 

13.  A  writ  of  entry  fur  difleifin  en  le  poft  was  of  15  acres  tf 
landy  and  one  acre  of  meadow  in  Aiphamfton  and  Lamarjb  in  the 
county  of  ^Stx  i  whereas  by  the  feoinoent  produced,  die  £dd  acre 
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xS  meadow  lay  i^  Great  Henney.  It  was  ordered  to  acpunge.La'- 
marfl^  and^  in  the  place  thereof^  to  infert  the  name  of  the  village  of 
Great  Henney^  ana  that  the  prothonotary's  clerk  amend  the  entry, 
&c.  Pig*  of  Recov.  228,  229.  cites  Mich.  6  Car.  i.  Skinner,  v. 
Land. 

14.  The  writ  of  covenant  In  the  certificate,  i^Jifecerit  eosfecur* 
fa^f.  where  it  ought  to  be  {vos,)  But  upon  view  of  the  return  of 
that  writ  certified  from  Chefter,  where  the  fine  was  levied,  it  was 
(vos  ;)  whereupon  it  was  awarded,  that  the  roll  fhouldbe  amended, 
and  the  fine  was  affimed.  Mich«  11  Car.  B.  R.  Cro.  C.  415, 
416.     Done  V.  Smetheir  &  Leigh. 

1 5.  A  finey  to  make  a  tenant  to  the  pracipe^  was  of  two  meffuages  and 
one  garden^  but  the  recovery  was  of  one  mejfuage  and  one^  garden. 
Ordered,  upon  affidavit,  examination  in  court,  and  cohfent  of  par- 
ties, to  be  amended.   Pig.  of  Recov.  222,  223,  224.  cites  13  Car. 
1.     Drake  v.  Biddulph. 

16.  Pracipe  and  concord  were  of  tenements  lying  in  the  parijh  of 
Lance/ion  in  corri  Cornwall'^  when  in  fa£l  there  \^  no  fuch  parifh 
within  all  the  county  of  Cornwall,  but  ought  to  have  been  in  the 
parijh   of  Saint  Stephens  near  Lance/Ion;    it  was  ordered  by  the 
court,  tfiat  as  well  the  praecipe  and  writ  of  covenant,  as  all  en«  ' 

tries  and  records  of  the  faid  fine  in  all  offices,  which  it  has  pafTed  • 

through,  be  amended  and  re<Slified,  by  inferting  the  words  (St. 
Stephens  near)  as  bylaw  it  ought  to  be  done.  Pig.  of  Recov.  21 8, 
219.  cites  P.  34  Car.  2.     Tregearev.  Gennys. 

17.  It  was  ordered,  that  the  writ  0/ covenant  be  amended,  by  in-  S.  P.  as  to 
ferting  thefe  words,  (and  Knowjlon)  in  the  faid  writ;  and  that  all  JjJ^*^*^^^  ^f 
entries  and  procefs  made  thereon,  be  amended  by  the  faid  writ  ac-  the  villaj^e 
cording  to  the  fame  rule.  Pig.  of  Recov.  220.  cites  Hill.  3  Annas.  oliVaterfaii^ 
Courtenay  v.  Blake.— Then  he  adds  two  preceding  orders  "r>«noacii 
made  to  fliew  caufe  why  the  faid  writ,  and  all  the  entries  and  pro-  the  conu. 
cefTes  (hould  not  be  amended,  and  the  faid  words  inferted.     Ibid,  fees,  and 

221,222.  .  conufor 

made  in 
court,  and  confent  of  conufor.    Pig.  of  Recov.  232.    Mich.  1650.    a  Car.  2.    Parker  and  Jolly 
V.  Cotton  &  Ux\ 

18.  Ordered  that  the  words  (Clarendon  and  Clarendon  park)  s.  p.  as  to 
which  were  mentioned  in  a  deed  produced  in  court,  declaring  the  ^^e  word 
life  otzfine  and  recovery  levied  and  fufFered  of  tenements  in  Laver-  ihl^'h)  in  a 
/lock,  Pitton,  Purton,  &c.  in  the  county  of  Wilts,  be,  by  the  cur-  recovery. 
fitorof  the  fciid  county,  inferted  in  the  writs  of  covenant  and  entry,  ^'5-  of  Re-. 
next  after  the  word  rurton;  and  alfo  that  all  parts  of  the  faid  fine,  231.  cites 
between  the  parties  thereto,  and  the  recovery  aforcfaid,  and  the  ex-  13  Car.  i. 
emplification  thereof,  and  the  writs  of  fei  fin  between  the  faid  parties,  ^'?^L' 

be  amended  on  record  in  the  fame  aforefaid  words,  (Clarendon  &  ^Mailers. 
Clarendon  park)  in  all  places  neceffary.    Pig,  of  Recov.  225,  226, 
227.  Hill.  5  Annae,  Abney  v.  Ld.  Clarendon.— —-&  Heck  v. 
Abncy&al.  . 

19.  Fines  were  levied  of  lands  in  the  ifland  of  Antegoa,  and  error  f  'liO  1 
was  brought  to  reverfe  the  fame,  the  lands  being  mentioned  in  the 

writs,  &c.  thus,  in  infula  de  Antegoa  in  America-^  in  partibus  tranf" 
VpjL.  XIIL  C  c  marinis^ 
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wiartntSy  viz,  in  pfiPOchiafanGa  Maria  IJlington  in  com.  ASdL  an! 
the  fiutie  was  ordered  to  be  amended  by  ftriking  out  the  words  {m 
America  in  partibns  tranfmarinis.)  And  articles  of  agreement  be- 
tween the  parties  to  the  fines  being  read,  which  were  to  convey  and 
aflfure  lands  in  the  ifland  of  Antegoa ;  the  court  faid,  that  the  itpug* 
nancy  inferted  merely  through  want  of  fldll,  and  which  would  vi« 
tiate  die  fines,  muft  be  rejeaed,  and  the  fines  made  efiedual,  viz. 
in  common  form ;  but  that,  if  then  they  fhould  be  infufilicient,  ad- 
vantage mav  be  taken  thereof.  Barnes's  Notes  of  Cafes  in  C.  B.  143* 
Pafch.  8  Geo.  2.  Forfter  v«  PoUington,  &  Forfter  v.  Broolce. 


♦  Weft's 

Symb.  r. 

X47. 


(B.  b.  3)  Warranties  in  Fines.     How  they  may  be. 

1.  A  fine  was  levied  by  the  haron  and  feme^  who  acknowledged 
the  tenements  to  be  the  right,  &c.  and  releafed,  and  quit-claimed 
from  them  and  the  heirs  of  the  feme,  and  hound  the  heirs  ef  the  f me 
io  warranty^  without  a  ward  of  the  baron;    Br.  Fines,  pi.  19.  cites 

^^•3-?J-     ..   .  ...  ^    . 

2.  If  divers  join  in  i  fine,  it  is  faid  the  warranty  muft  bcbv  tiscm, 

and  the  heirs  of  one  of  them,  who  is  the  owner  of  the  land.  Yet 
if  there  are  divers  conuibrs,  they  may  warrant  feverally,  and  eidicr 
generally  orfpeciaUy%  for  *  warranties  are  fometimes  genend,  that 
is,  againft  aU  men,  fometimes  againft  all  except  a  Jingle  certain  per- 
fonj  lometimes  againft  certain  perfons  only ;  fometimes  againft  tverj 
conujor  and  his  heirs  feverally  y  fometimes  againft  one  of  the  amujvn 
and  his  heirs  only,  fometimes  ofallexcept  a  certain  parti  and  fome- 
times of  a  part  only  certainly  expreffed.  Manb.  of  Fines,  9.  cites 
44  E.  3.  (but  there  is  no  page,  plea  or  term  mentioned.) 


(C.  b)  By  Baron  and  Feme. 

^   r.  DARON    makes  gifi  in  tail  of  his  wife's  land,  and  after 
-*-'  they  join  in  a  fine  of  the  reverJion\  this  bars  the  wife  of  all 
But  if  diey  had  granted  the  rent  only  by  fine^  then  the  wile  might 
have  entrea  after  the  death  of  her  baron,  per  Caril.  as  Brovrnw 
Walmfley  J,  vouch  it.  Mo.  91.  pi.  224.  Trin.  10  Elix.  Anoo.     I 
2.  Baron  and  feme  are  feifed  of  land  injure  uxorisi  hannalat]^ 
fells  the  land  by  indenture  in  his  name  alone,  or  without  deed  in- 
dented, and  afterwards  baron  and  feme  levy  a  fine  to  the  veuiA 
This  fliall  be  to  the  ufe  of  the  vendee.    For  her  agreement  by  the 
fiiie  fhall  be  intended,  unlefs  fomething  be  to  the  contrary.  Agreed 
peromnes.  Apd.  164.  Mich.  29  &  30  Eliz.  in  cafe  of  Colgate  nj 
Blith.  al.  Kenn's  cafe. 
Cro.E.2x6.       3*  Baron  feifed  of  land  in  right  of  the  wife,  makes  zUaftta-^ 
far  21  yearsy  and  after  he  and  his  wife  levy  a  fine  fur  con.  de  <1 ' 
come  ceo,  &c.  to  C.  and  his  heirs  j  the  baron  dies ;  the  leafe  is 
t^rmined  by  his  death,  and  the  canufeejhall  avoid  it',  for  the  bai 


HilL  53 
Eliz.  B.  R. 
Harvy  v. 
Tbonus.. 


joined  but  for  conformity  and  necefiity,  2  Rep,  77.  b.  cited  in 
Cromwell's  cafe,  as  the  cafe  of  Harvy  v.  Thomas. 

4.  A  baron  and  feme  tnfaSlQy  &.  mn  de  jure^  levy  a  fine  of  the 
wife's  land)  it  fhall  bind  the  feme  and  her  heirs.  Mo.  477.  Mich* 
39  k  40  £liz.  in  die  cafe  of  Prat  v.  Phannef. 

5.  Baron  and  feme  feifed  of  land  to  them  and  the  heirs  of  the  ba-  ^^^'  |' 
ron.    They  bargain  and  fell  by  deed  in  fee,  in  which  is  a  proviib,  by^the 
that  if  either  of  them  pay  100  /.  then  they  to  rehave  as  in  their  name  of 
jmmr  eftati\  and  that  this  indenture,  and  all  other  fines,  &c.  ^^x/ilif  ^^^- 
Uto  the  ufe  of  the  baron  and  his  beirsj  omitting  the  feme.  And  laftly  knowls* 
it  is  agreed,  that  all  *  fines  and  afliirances  to  be  made  between  the  faith  that 
parties  within,  &c.  (houldbe  to  the  ufes^  intents^  ^c,  and  agreements  the  bargain 
before  herein  expreffed^  and  to  no  other  ufe^  &f  f .     The  deed  was  not  ^^  inroll- 
inrolled ;  a  tine  was  levied  within  the  time ;  the  baron  dies ;  the  ed  after  the 
feme  pays  the  lOO  /.    Refolved  fhe  fhall  have  her  eftate  for  life.  fin«  levied, 
HiU.  42  Eliz.  B.  R;  Cro.  E.  744.     Southcot  v.  Manory.  toon^lS* 

the  money  at  the  day  and  re-entered.— Mo.  680.  S.  C.    Wilmott  v.  Y  lowlcs. 

*[32i] 

6.  If  baron  and  feme  join  in  a  fine  fur  concefEt  with  warranty,  Mod.  66. 
and  the  baron  dies;  covenant  on  the  warranty  lies  againft  the  feme.  p.^'mittU 
Lev.  301.  Mich.  22  Car.  2.    Wootton  v..  Hale.  p^r  the 

counfel  of  the  defendant,  who  then  excepted  to  the  pleadings.  ■       ■    a  Saund*  i^o.  S.  C* 

7.  Feme  tenant  for  lifey  remainder  to  her  firfl  fon  in  tail ;  fhe 
and  her  baron  (before  any  fon  born)  accept  a  fine  of  the  fee*  The 
contingent  remainder  is  deflroyedy  and  not  preferved  by  the  pof- 
fibility  of  furviving  the  baron  and  fo  waving  the  eflate  taken  by  the 
fine.  2  Lev.  39.  HiU.  23  and  24  Car.  2.  B.  R.  Purefoy  v. 
Rogers. 

8.  Feme  tenant  in  taily  remainder  to  her  Jifters  in  fee.    The  te-  Mod.a?t# 
nant  in  tail  and  her  hufband  levy  a  fine  to  the  ufe  of  hufband  and  ^-^* 
wife,  and  the  heirs  of  the  body  of  the  wife,  remainder  to  the  huf- 
band in  fee,  with  warranty  againfl  them  and  the  heirs  of  the 
wife.    Feme  dies  without  ifTue.     The  fillers  are  barred  by  the 
warranty.     And  the  hufband  by  taking  back  as  great  an  eftate  as 

he  warrants,  deftroys  the  warranty.    Cart.  243.  Mich.  25  Car.  2. 
^  C.  B.  Fowle  V.  Double. 

9*  An  annuity  was  made  payable  out  of  lands  for  the  jointttre  of. 
the  wifi;,  afterwards  baron  and  feme  join  in  a  fine  to  B.  to 
whom  A.  after  the  marriage,  had  mortgaged  part  of  thofe  lands ; 
B.  had  notice  of  the  annuity  before  his  mortgage,  and  it  was  excepted 
.in  the  mortgage.  Decreed  that  her  joining  in  the  fine  was  no  ex- 
[tineuifhment  of  her  annuity.  Hill.  29  Car.  2.  Fin.  R.  277.  Solly 

10.  Hufband  and  wife  covenant  to  levy  a  fine  of  the  wife's  land  Affirmed 

the  ufe  of  the  heirs  of  the  body  of  the  huftjand  on  the  wife  begotten,  p^^parf^ 

[ere  can  be  no  eftate  to  the  hun)and  for  life  by  implications  becaufe  cafes,  104. 

eftate  was  the  wife's  to  which  he  was  a  ftranger,  fo  it  is  tnerely 
»id;  for  taking  it  as  a  remainder  there  is  no  precedent  eftate  of 
Hthold  t^fttpport  it}  and  taki/ig  it  as  a  fpringing  ufe,  then  it  is  a 

C  c  2  fpringing 


1 


fpringing  executory  ufe  to  ari/e  ajier  a  dying  tvtthdvtijue,  wMch  ^ 
law  will  not  expeA ;  fo  that  it  is  either  way  void,  and  it  muft  beooe 
Of  thefe;  per  Cur.  Hill.  3  W.  &M.  B.  R,  2  Salk.  675.  Davis 
V.  Speed. 

• 

r  322  ]  (D-  ^)  By  Ot6er  Perfon  of  the  Lands  of  a  Feme 

Covert,  either  in  Pofleflion,  Remainder,  &c. 

1.    A   Tenant  far  term  of  life,  remainder  in  fee  to  feme  covert.  The 

•^^  tenant  for  life  levies  a  fine.     The  baron  dies,  and  feme  taka    ' 
other  baron;  and  tenant  dies.     5  years  pafs.    The  fecond  bran 
dies.    The  feme  (hall  be  barred.   D.  72.  b.  pi.  3.  Marg.  43£liK. 
Whetftone  v.  Wentworth. 

(D.  b.  2)    Proclamations.      Made  at  what  Thru. 
After  the  Death  of  the  Parties. 

1.  The  writ  of  covenant,  and  ded.  pot.  with  the  conconl,  was 
certified,  and  the  king'sjiher  entredy  the  fame  term  that  the  fine  was 
acknowledged ;  but  the  fine  was  not  engroffed^  but  remained  in  the 
Chirograph  office ;  and  now  the  conufee  being  dead,  his  heir  moved 
to  have  the  nne  ingrofled  with  proclamations ;  and  becaufe  a/^r- 
medon  is  pending  now  for  part  of  the  land,  curia  avifarc  vult ;  & 
poftea,  viz.  Michaelmas  term,  it  was  held  per  Cur.  that  the  fine 
fhould  be  ingrofled,  but  that  the  proclamations  (hould  not  be  entered 
nor  engrojfed ;  becaufe  the  parties  to  the  fine  are  dead,  to  whom  by 
the  ftatute  of  4  H.  7.  eledlion  is  given  to  have  the  fine  with  pro- 
clamations, or  without.  And  no  party  is  here  to  make  deflion. 
D.  254.  pi.  104,  Trin.  8  Eliz.     Compton's  cafe. 

2.  In  formedon.     The  tenant  pleads  a  fine  with  prGclamatiens  \\\ 
bar,  by  one  Richard^  the  demandanfs  ancejlor.     The  plaintilF  «- 
fliesy  that  Richard  entered  upon  his  father^  being  tenant  in  tail,  eni 
te\;ied  the  fine ;  -and  before  the  proclamation  pafTed,  the  father  re*n* 
iredy  and  died,  &c.     And  by  the  whole  court  it  was  ncld  to  bc» 
good  replication,  and  the  bar  well  avoided.     For  when  the  6Atf 
re-entered  before  all  the  proclamations  pafied  j  the  fine  thereby  is 
avoided  to  all  purpofes,  as  well  to  himfelf,  as  to  the  fon  who  Icvidi 
it:  but  if  the  proclamations  had  incurred  before  hisenti7,althoupj 
he  had  re-entered  within  the  five  years,  and  died,  yet  it  mould  k 
bound  the  fon  and  his  heirs  forever.     Cro.  E.  361,362.  Mich. 

.   &  37  Eliz.  C.  B.  Archer  v.  Green. 

3.  A.  tenant  for  life  of  certain  land,  the  remainder  to  A  in 
the  reverfion  to  JB.  and  his  heirs  exped:ant.     B,  levied  a  fine  to 
and  D.  and  to  the  heirs  of  C.  to  the  ufe  of  them  and  their  heiiii  i 
iad  ijjide  and  died  before  all  the  proclamations  were  pafied,  the  jW 
tail  then  being  beyond  fea^  the  proclamations  are  »wif,«nd  after  f 
ifliie  in  tail  returned,  and  immediately  made  claim  upon  the  law 
the  remainder  in  tail  ^  if  in  this  cafe  the  cftate  tall  was  baned 


iFlne*  32a 

not)  was  the  <|ueilion«    It  was  refolved  by  all  the  juftices  and  ba* 
rons  of  the  exchequer,  nuUo  contradicente,  that  though  by  the  d^ath 
of  tenant  in  tail  a  right  of  eftate  tail  defcended  to  the  iifue,  inafmuch 
as  he  died  before  all  the  proclamations  were  pafled ;  yet  when  the 
proclamations  pafled  without  any  claim  made  by  the  ifTue  in  tail   . 
upon  the  land,  this  right  that  defcended  to  him  is  barred  by  the 
ftatutes  of  4  H.  7.  and  32  Hen,  8.     For  though  the  fine^  without 
proclamations'^  nor  the  proclamations  without  the  fine^  cannot  bar  an 
sftate  taili  and  though  after  the  fine  levied,  and  before  all  the  pro- 
daunsitions  pafled,  a  right  is  defcended  to  the  ijfue  in  tail  per  formam 
doni^  which  \%  paramount  the  fine  \  and  though  there  is  no  fine  with 
proclamations  levied  after  the  death  of  the  tenant  in  tail  to  bar  this 
right,  fo  defcended  to  the  iflue  in  tail  5  yet  inafmuch  as  it  is  provided 
by  the  ftat*  of  32  i/.  8.  That  all  fines  levied  with  proclamations  of 
any  lands^  ^Cm  entailed  to  the  perfon^fo  levying  the  fame^  lt  to  any  of 
his  ancejlors  in  pojfeffwn^  reverjiony  remainder^  or  in  ufe-^  fhall  be  im^ 
mediatefy.after  the  fine  levieJyingroffedy  and  proclamations  made^  ad^   F  121  I 
judged  a  fufficient  bar  againji  thefaidperfon  and  their  heirs j  claiming    t  O    .>  J 
the/am/  only  by  force  ofanyfuch  entail'^  and  the  ifllie  in  tail,  in  this-     . 
cafe,  claimed  as  heir  by  force  of  the  faid  eilace  tail ;  therefore  by  the 
exprefs  letter  of  the  faid  z&y  he  is  barred  \  and  with  this  agrees  the 
judgment  in  Smith  and  Stapleton's  cafe.  PI.  C.  fo.  430.  j 
Rep.  84.  a.  86.  b.  87.  a.  Pafch*  44  £liz.  cafe  of  Fines. 


(E,  b)    With  Proclamations,     And  how  to  be  read 
and  proclaimed.     And  the  EfFedt  thereof. 

1.  I  iJ.  3.  f.  7.  §  I.  enafts  that  a  fine  fhall  be  openly  read  ar^  Butfet 
proclaimed  the  fame  termy  and  three  terms  after  y  at  f cur  fever al  days,      pi.  6. 

A  tranfcript  of  the  fine  fhall  befent  ts  the  ju/lices  of  afffe  of  the 
founty  icherf  the  land  liesy  to  be  there  proclaimed, 
§2.  A  tranfcript  Jhall  be  fint  to  the  juJliC'CS  of  peace. 

2.  If  proclamations  be  before  the  ingrojfmenty  it  is  void,  and  not  •  vid. 
granted  by  the  *  4  H.  7.  24.  as  I  think.    Denfh.  R.  upon  the  iaid  fca.  2.  of 

Satute.  .    thatftatute, 

and  the 
notei  thereon  at  ( W.  4). 

3.  I  Ma.Jl.1,  cap,  1,  §  T.  Strengthens  fines  when  proclamations  It  has 
0re  not  made^  k^c,  by  reafon  ^/'adjornment  of  the  term.  r T"d**i 

this  a6t  extends,  where  but  part  of  the  tnm  it  adjorned.    For  it  is  a  favourable  law,  and  to  be  takea 
Vg  equity.    2  Inft.  519.  D.  186.  pi.  68.  Mich.  2^3  Sliz. 

4.  Nothing  can  difturb  the  operation  of  the  proclamations,  but  ifthe;»ra^ 
^e  re-condnuance  of  the  tail  by  judgment  in  a  formedon,  entry,  ^^y^'^*' 
claim  or  remitter,  as  the  cafe  re<juires.    Vid,  PI,  C.     Smitli  v.  ^t^^tllyt 
ftapleton.  ^^o^i^,  the 

entry  or 
dam  of  the  mbe  in.  tail,  prior  to  the  proclamations,  will  not  render  the  fine  inifiei^iial.  Vid. 
I  Rep.  6o.  b.^1.  in  cafe  of  fines,  ^ites  Purilow's  cafe.— ««»iUia  vid.  Poph,  65,  66.  cites  23  £liz« 
t5L$iarco&'|ca(e. 

C  c  3  5.  Firte 
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.  5.  Fine  to  bar  an  entsul  muft  be  aUedgid  to  be  with  prodaan* 
tions,  otherwife  it  will  be  intended  to  be  without  proclamations ; 
and  (o  the  bargainee  will  only  have  an  eftate  for  the  life  of  the  te- 
nant in  tail,  becaufe  it  is  no  difcontiniiance.  Mo.  a20.  Mich,  vj 
ic  28  Eliz.  Owen's  cafe. 

6.  31  Eliz.  2.  ena<£b  that  all  fines  with  proclamationi  to  he  kvitd 
in  the  Common  Pleas,  Jhall  be  proclaimed  4  time$  only,  viz.  once  ni 
the  term  in  which  it  is  ingrojfed,  and  once  in  every  of  the  3  t^f^ 
holden  next  after  the  fame  ingroffmg\  and  every  fine  fo  frochnmei 
fhall  he  of  force  as  if  the  fame  had  been  if)  times  proclaimed  according 
to  thejlatutes  heretofore  made. 

7.  If  the  conufee  dies,  the  heir  has  ele£Uon  to  have  the  fine  wkb 
proclamations,  as  well  as  the  anceftor^  For  it  is  for  his  benefit, 
.  and  the  flatute  does  not  reftrain  it.    And  the  reafon  of  8  Eliz.  254. 

why  the  proclamations  there  made  wtt^Jlayed  after  the  conulee's 

death  was,  becaufe  zformedon  was  depending^  and  that  was  onWin 

the  difcretion  of  the  court.     Cro.  £•  693.  Mich.  41  &  42  £Iiz> 

B.  R.    Wakefield  V.  Hodgefon. 

The  pro.  8.  The  proclamations  do  not  make  the  efiate^  hut  enure  U  the 

fetve  J^  to    eftate  made  by  the  fine,  and  make  the  bar  according  to  the  eftate  j 

Mingui/bt     which  pafTed  before  by  die  fine.    Poph.  63.  in  oife  of  Harry  v. 

thai  it  ii  a     Farcy. 

Jiwaccord~         '      '  ' 

ing  to  the  fiat.  4  j{,  7.    Jof  thougrh  ihc  ifluc  having  notice  by  the  proclamations  bringi  his  /brwit 
actordingly,  yet  it  Ihall  not  avail  him.    3  Rep.  91.  Pafch.  44  Eiir.  in  the  cafe  of  fines. 

9.  Where  a  fine  and  5  years  paft  are  urgej  to  bar  a  right,  &c. 
"by  non-claim  Within  the  ftatutes,  he  muft  ft^ew  the  proclamatim 
\  %2A'\   ^^^^^J^^^\  ^^  ^c  chirographers  mentioning  that  it  is  a  fbe  with 
.  proclamations,  as  is  ufual,  will  liotferve.    Clayt.  51.  13  Car.  Al- 

len's cafe. 
•  10.  A  fine  with  proclamations  when  given  in  evidence,  ought  to 
have  the  proclamations  indorfed  on  it}  and  it  is  not  enough  toiay 
that  it  is  fecundum  formam  ftatuti.     Held  on  a  trial  per  Scroggs 
Ch.  J.    2  Show.  126.  pi.  105.  Trin.  32  Car.  2.  B.  R.  Anoiw 

(E,  b.  2)  Reverfal.  What  mufl  be  done  in  Order 
to  rcvcrfc  Fines.  Scire  facias  againft  Tertc- 
liants,  &c. ^  * 

1.  In  fcire  fiicias,  W.  acknowledged  the  manor  of  Dale  tebe^ 
right  of  R.  by  force  of  which  acknowledgment  JK.  granted  m 
rendered  again  to  thefaid  W.  and  his  heirs ;  and  after  S^.  died,  m 
F.  his  fon  and  heir  brought  fcire  facias  to  execute  the  fine;  per  Fenc(<i 
iine  fur  conufance  6c  droit,  is  to  be  executed  by  fcife  facias;  te 
fuch  fine  is  executory.  Contra  elfewhere'of  a  fine  furconufencc 
de  droit  come  ceo,  &c.  neverthdefs  it  feems  in  the  cafe  above,  lto| 
the  conufee  or  his  heir  may  entery  as  upon  a  recovery.  Br.  Sci.  »• 
pi.  19^.  cites  38  E.  3.  17. 

2.  Scire  fecias  to  execute  a  fine,  it  feemed  by  die  argumeirt  <■ 


remainder  to  JV.  And  the  haron  died  without  Iffuey  and  the  feme 
leafed  her  eftate  to  W.  and  he  died ;  his  heir  (hall  not  have  a  (cire 
faeias,  for  it  -^fnsfurrendered  to  his  father,  and  fo  he  is  feifed  by  force 
of  the  fine.     Br.  Sci.  fa.  pi.  38.  cites  45  £.  3.  i8. 

3.  Scire  facias  upon  a  fine,  the  defendant  faid  that  he  had 
nothing  but  fir  term  of  years  of  the  leafe  of  y,  N*  and  that  he  it 
not  pemour  j  and  fo  lee  if  he  be  tenant  of  the  iranktenement  or 
pemour,  the  writ  lies  againil  him.  Br.  Brief,  pi.  434.  cites  8  H. 
6. 32. 

4.  Coke  demanded  the  opinion  of  the  court  in  this  cafe,'M. 
being  tenant  in  taily  hadijfue  two  fins  R.  and  ?.  and  dies.  i2.  levies 
two  fines  of  the  land  ana  dies  without  ijfue.  J,  brings  two  writs  of 
error  upon  thefe  fines  j  the  defendant^  to  the  firji  fine  pleads  ihefe^ 
cond  fine  not  rcverfed ;  and  to  the  fecond  he  pleads  thefir/l  not  re- 
verfed ;  the  queftion  was,  what  is  to  be  done  ?  Curia,  You  may  re- 
ply, that  the  (aid  fine  pleaded  in  bar  is  alfo  erroneous,  and  fo  aid 
yourfelf.  7  H.  4.  39.  Cro.  E.  151.  Mich.  31  &  32  Eliz.  B.  R. 
Molton^s  ca/e. 

5*  fme  by  tenant  in  tail  was  reverfed  by  writ  of  deceit.  The 
i^e  in  tail  is  remttedy  and  fhall  avoid  all  eflates  made  by  him ;  for 
the  fine  is  void  between  the  parties.  But  the  tenant  in  tail,  after 
that  fine  levied,  and  before  it  was  reverfed,  had  made  a  leafe  for  years^ 
the  remainder  over  for  life.  And  whether  the  iffue  might  enter 
to  avoid  thofe  eflates,  was  the  queflion?  and  it  was  held,  that 
he  could  not,  without  a  fcire  facias  fued  againft  him,  who  had 
the  freehold 'y  for  he,  wno  is  to  defeat  a  record,  is  always  to 
commence  his  fuit  a^ainfl  him,  who  is  privy  to  the  record;  but 
when  he  hath  reverfed  it  againfl  him  he  ought  always  to  have  a  fci. 
h.  againfl  him  who  is  tertenant ;  for  it  may  be,  he  hath  fome  matter 
to  bar  him  of  execution ;  and  otherwife  he  fhall  not  be  bound,  un<> 
lefs  he  be  made  privy  by  a  fci.  &•  or  that  2  nihils  be  returned.  Cro. 
E.  471,  472.  Pafch.  38  Eliz.  B.  R.  Cary  v.  Dancy. 

6.  A.  &  B.  his  wife,  the  wife  being  then  within  age,  levied  a  fine 
of  the  lands  of  the  wife,  and  a  pracipe  quod  reddat  viras  brought 
againfl  the  conufee,  who  vouched  the  hufband  and  the  wife,  and  they 
appeared  in  per/on,  and  vouched  over  the  common  vouchee,  who  ap- 
peared, and  after  made  de&ult,  whereby  a  recovery  was  had ;  and 
nqw  the  faid  wife  and  her  zd  hufband  brought  a  writ  of  ^r- 
ror  tt  reverfe  the  fine,  and  another  writ  of  error  to  reverfe  the 
recovery,  by  reafon  of  the  nonage  of  the  woman ;  and  the  court 
was  of  opinion  to  reverfe  the  fine,  but  they  would  advife  upon 
the  recovery,  for  that  the  faid  A.j  and  his  wife  appeared  in  per- 
ion  and  vouched  over  %  and  fb  the  recovery  was  had  againfl  them  by 
their  appearance,  and  not  by  default,  and  fo  it  feemeth  no  error ; 
and  to  prove  that,  Gawdy  cited  i  &  2  Mar.  D.  104.. and  6  H. 
8.  6i.  Saver  Default  50.  Alfo,  as  this  cafe  is,  it  feemis,  diat 
by  general  entry  into  warranty,  the  error  upon  the  fine  is  gone; 
Kit  upon  examination,  it  was  found  that  the  recovery  was  be-- 
f^re  the  fine  \  for  the  recovery  was  quindena  trin.  and  the  fine 
ii9S  tres  trin.  and  fo  the  recovery  doth  not  give  away  the  error 
ifitbejke.    GQldfb.  x8i.  pi  |i6.    Sir  Ilenry  Jones's  cafe. 

C  c  4  7f  ft 
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A.  tenant  in  y.  It  was  agreed  by  the  counfel  at  bar,  and  Coke  Ch.  J.  that 
^f^^tifs  ^^^*  of  error  muji  he  brought  againft  a  party  or  privy  to  reverie  a 
and  after-  *  fi^e,  and  not  againft  the  tertenarit.  Roll,  R.  37. 
wards  /evied  8.  But  in  a  writ  of  attaint  or  difceit^  the  writ  (hall  be  againft  tbe 
^^nd^.'s  ^^^^^"^^  *  ^^^  ^^^  court  was  of  the  fame  opinion  as  to  the  firft 
furcoiiu-  P^*^  ^f  ^^  diverfityj  but  Coke  only  fpoke  to  the  fecond  part 
fansdedroit  Roll  Rep.  37.  Trin.  12  Jac,  B.  R.  Benfield  v.  Bartholemew. 

tome  ceo,  &c. 

with  a  rcrtJer  to  him  and  his  heirs  in  fee  ;  and  Upon  a  fcire  fitcias  afrainfl  the  comtf-as^  Jttppofiaf  iM 
lands  to  be  ancitni  dtmefne,  the  deftmiant  made  difauh,  for  which  the  fine  was  avoided^  and  now 
the  iftiie  in  tail  entred  upon  the  Itffte  for  years y  and  he  btou^ht  an  rjt^ime  firmuej  and  it  was 
found  that  the  land  xvss  franJi-fee ;  and  all  the  qucftion  was,  if  the  reverfal  of  ihc  fine  by  writ 
of  difceit>  without  fuing  forth  a  fcire  facias  againfl  tenenant,  ihould  bind  bimy  or  IhouU  be 
void  only  againft  the  conufee,  and  L>ot  againft  the  Ictfee  ?  Kingfmil^  conceived  the  fcire  facias 
brought  againft  Jthe  parties  only  is  good  enough,  for  they  were  parties  tu  the  dtjctity  and  DOt 
tertenants ;  it  was  adjourned.  3  Lc.  120.  Trin.  27.  Ehz.  Lee  and  Loveday's  cafe. 
X  Lev  290.  S.  C 

9.  The  court  will  not '  reverfe  «  fine  without  a  fcire  fecias  re- 
turned aeatinft  the  tertenants ;  for  the  conufees  are  but  nominal  per* 
fons'j  and  though  it  was  otherwifein  the  precedent  in  Co.  £nt.  and 
Hem's  Plead.  375.  and  the  law  perhaps  docs  not  ftri£Uy  require  it, 
yet  the  courfe  of  the  court  does;  per  Cur.  i  Salk.  339.  HiU.6W, 
3.  B.  R.  Anon. 


(E.  b.  3)    Avoided  or   Reverfed,  &c.  for  Fraud  i 

and  Pleadings. 

i;  CoUuiion  may  be  averred  contrary  to  a  fine.     Br.  Fines,  pi* 
115.  cites  27  Aff.  53.  and  Trin.  33  H.  8. 
S.  P.  Br,  2.  If  there  be  "two  R.  D,*s  of  one  name,  and  the  one  levy  a  fine 

ii?*^per  of  the  land  of  the  other^  the  other  may  avoid  the  fine  by  pleading^ 
Danby,  but  that  there  are  two  of  one  name^  and  the  other  R.  D,  levied  the  fne^ 
he  faid  it      and  not  he.     Weft's  Sy mb.  f.  i  g  i . 

was  other-  '  '^  • 

wife,  if  there  was  dnly  one  of  that  name,  and  a  Jiruvger  ach.fwkdgfd  the  fine  in  tbe  name  of  R»  D» 
Sut  Brook  fays,  chat  it  feems  to  him  all  one';  for  in  pleading  he  ih^ll  fay  that  there  are  two^ 
viz.  R.  D.  of  S.  and  R.  2>.  of  P.  and  that  R.  D-  of  S.  is  and  was  owner  of  the  land,  and 
R.  D.  of  P.  acknowledged  the  6nc,  abfquc  hoc,  that  R.  D.  of  S.  acknowledged  it ;  fo  no* 
thing  is  in  ilfuey  but  if  R.  D.  of  S.  acknowledged  it.  Br.  Fines,  pi.  11.  cite:>  34  H.  6.  19. 
.  rCo.  R.  on  Fines  9.  S.  C-  ■  1  Br.  Fines^  pi.  54.  cites  19  H;  6.  44-— ^Br.  Difceitj  pL  17* 
cites  S.  C. 


If  a  man 

levies  afne 
cf  my  lands 
tn  nfy  nanUf 
and  I  am 
culled  by 


3.  jfnd  in  like  manner,  if  any  firanger  levy  a  fine  In  the  nam 
of  another y  that  is  owner  of  the  land,  34  H,  6.  19.  Contra  held 
19  H.  6.  44.  becaufe  it  is  a  matter  of  record ;  therefore,  he  hadino 
other  remedy  in  fuch  cafe,  but  an  a^ion  of  difceit.    Weft's  SjmK 

theconufee,     '     y   '  ^ 

I  fltall  have  an  a^ion  againft  him ;  and  if  he  pleads  tVe  fine,  1  ihall  fay,  that  :t  was  another  flffb 

fame  name  who  ievLd  tbe  fine,  abfjut  hoe,  that  I  levied  the  fine  or  was  farty  e»-  ever  appear edy  per  Liltlft* 

Un,  which  panby  Ch.  J.  agreed  ;  becaufe  the  party  cannot  reverfe  ic  by  a^wnof  ciifoeib    Bit 
Confede  and  AToid^  pL  40.  cites  5  £•  4. 40. 


JTine*  t^is 

4.  KAevlcs  ^  fine  in  thf  name  ofB,  B.  being  beyond  fea;  and  The  pcrfon 
fentencc  was  given  that  the  fine  mould  be  void.     Noy.  99.  in  the  was  fined 
^tar  Chamber,  Gillibrand  v.  Hubbard.  foncHn'd 

tfoeat  entered  oa  <he  roll.  Cia  E.  53 1.  S.  C,  by  name  of  Hubert's  cafe.  Mo.  630*  Mich.  38  fc 

39  Eliz.  in  the  Star  Chamber,  S.  C.  -it  Rep.  123.  cues  S.  C.  but  fays,  that  pa^t  of  the  fen* 

lence  was,  that  if  Uefendanc  Uid  i^oc  reajfmrt  tht  land  /o  ibe  plainiiff,  he  (hould  forfeit  a  greater  fine 
10  the  Queen.  But  that  there  was  no  fentence  to  draw  the  fine  off  the  filey  aor  dama|es  awarded 
Co  the  pluiiiciif. A  reconveyance  was  decreed.    Roll.  R.  j  1 5.  cites  S,  C. 

5.  A.  leafed  t9  B.  for  years^hmi  in  D.  repdring  rent;  A  has  f  926  1 
fiber  land^  of  inheritance  in  D.^-^B.  leafes  to  Qfcr  life  the  f aid  lands  h  g^^^  , 
leafed  t9  him  for  years ;  and  afterwards  B.  levies  a  fine  wifii  procla^  Rep,  77. 
nrations  of  all  the  faid  lands  which  were  his  inheritance,  and  of  thofe  Fermor's 
which  were  leafed  to  him  for  years ;  (the  number  of  acres  in  the  xtoujch" 
fine  amounted  to  the  whole)  o.  faid  bis  rent  yearly  to  A.  during  the  there  were 
years  *,  the  laid  fine  was  levied  of  all  the  faid  lands  with  proclama-  >^^y  note, 
tions  \  and  5  years  pafled ;  A.  fhall  not  be  barred  in  this  cafe,  for  cumft^^ 
there  is  apparent  covin  in  levying  this  fine  j  by  all  the  judges  of  of  fraud  in 
England.    Jenlc.  253.  pi.  45.  Ferraor's 

cafis  which 
,Co.  in  his  report  of  it  lays  much  weight  upon ;  yet  it  does  -not  thence  followf  that  the  law 
is  not  the  fame  where  there  are  not  fuch  evidences  of  fraud.    In  other  books  where  that  cafe  is 
reported,  the  rcfolution  does  not  fecm  to  go  fo  much  upon  the  particulars  of  the  fraud ;  it  is 
fraud 'apparent  in  the  leflee.    Vent.  241,  242.  Hill.  24  &  25  Car.  2.  B.  R.incafeoCWhalaf  i 
V*  Tancrcd. 

6.  If  a  fine  be  levied  to  fecret  ufes  to  deceive  a  purchafor^  an  aver^ 
nunt  of  fraud  may  be  taicen  againft  it  by  the  flat.  27  Eliz.  4.  3 
^ep.  80.  Hill.  44  Eliz.  in  Chancery,  in  Termor's  cafe. 

7.  So  if  a  fine  be  levied  upon  ufurious  contrary  it  may  be  avoided 
by  averment  by  the  ftat.  of  1 3  Eliz,  8.    3  Rep.  80.  in  Termor's  cafe. 

8.  By  11  fac.  I.  26.  §  2.  //  is  felony  without  Benefit  of  clergy^ 
to  acknowledge^  or  procure  to  be  acknowledged  any  fine^  recovery.^  tfc. 
in  the  name  of  any  perfon^  not  privy ^  or  confenting  thereunto. 


(E.  b,  4)  Avoided  or  Reverfcd  for  Error  ;  for  what 
Errors  in  General ;  and  at  what  Time. 

|.  A  fine  was  levied  to  the  baron  and  B»  bis  wife^  where  her  A  fine  it 
pame  was  M.  it  was  faid  by  Bereford,  that  nothing  psifTed  to  her ;  ^^^^^ 
but  per  Scroope,  flie  may  conclude  the  heir  of  the  baron,  who  took  nama^^hell 
W  the  fine  with  her  to  fay,  that  (he  had  other  name  than  B.    Br.  iotijML 
Fcofiinent,  pi.  20.  cites  i  AflT.  ii,  ^f-  ^"*«?» 

^  ^  pl.  72.  citef 

S.  C.^— Br.  Eftoppel^  pl.  113.  cites  S.  C.-— Br.  Grants,  pl.  63.  dtes  S.  €.•— Weft'i  Syooib.  f.  s  e. 
dIesS.  C 

2.  A  fine  was  levied  by  A.  and  B.  his  wife^  where  the  name  of  tht 
wife  was  M.  yet  this  fliall  bind  her  by  eftoppel,  and  the  tenant  may 
piesMl,  that  ihe,  by  the  name  of  B.  levied  the  fine.  Bn  Fines^  pl. 
ny.  cites  tempore  H.  8. 

•  3.  It  was  refolved  diat  the  conufor  (hall  not  affign  error^  in  the 

p-ant  and  render^  by  which  himfelf  takfs  efiate^  no  more  than  the 

f^  -  w  comefei 
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conufee  iball  in  the  cmufance ;  for  this  i%  to  defeat  the  efiate,  which 
by  the  fine  is  given  to  himfelf  j  neither  (hall  the  rccoveror  bring  a 
writ  of  error  to  defeat  the  record,  in  which  himfelf  was  recoveror; 
for  the  judgment  in  the  writ  of  error  is  to  he  rejiored  to  all  that  hi 
hft  by  the  nne  or  judgment ;  and  not  to  avoid  and  k^e  that  which 
be  bad  gained  by  the  fine  or  judgment^  7  £.  3.  25.  b.  a  man  (hall  not 
reverie  judgment  for  error,  if  he  cannot  (hew  that  the  error  is  in 
his  diiadvantage,  8  H.  5.  2.  b.  and  F.  N*  B»  2i.  accordingly  *,  and 
after  the  fine  was  affirmed.  5  Rep.  39.  b.  Trin*  34  Eiii.  B.  lU 
Tey*s  cafe. 

4.  In  the  conufance  of.  a  fine  falfe  Latin^  or  incongruity^  will  not 
hurt  the  fine ;  as  where  a  fine  is  levied  de  maneriis  (in  the  plural 
number)  of  B.  and  H.  where  (in  truth)  B*  and  H.  are  only  one 
manor.  9  Rep.  48.  a.  Coke's  notes  there,  Trin.  8.  Jac.  in  the  £•  of 
Shrewsbury's  cafe. 

5.  Fines  and  recoveries  being  conveyances  by  confent,  are  as  fe* 
ciFments  or  deeds  ;  and  an  error  to  reverfe  them,  ought  to  hefalpa* 
hie  J  grofs^  and  ahfurd ;  ^m^  ought  to  be  in  the  ejjince  of  the  fine  or  re- 
covery. Jenk.  258.  pi.  53. 

6.  10  (sT  II  ^.  3,  14,  §  I.  For  quieting  tmrCs  titles  and  fojjif^ 
fionsy  under  ancient  fines  anil  recoveries^  and  ancient  judgments ;  it  is 

r  227  1  enabled  J  that  no  fine^  or  common  recovery  ^  nor  at^ judgment  in  anj  real 
or  perfonal  aStion^jhaU  after  i  May  1699,  he  revelled  for  any  error 
therein  j  unkfs  the  writ  of  error  orfuityfor  rever/tngjucbfine^  rtc^ 
veryy  or  judgment  he  commenced  and  profecuted  with  effe^j  within  20 
years  after  fuch  fine  levied^  recovery  fuffered^  or  judgment  figneit  9r 
entered  on  record. 

Saving  the  rights  of  infants.,  l^c.fo  as  they  bring  their  writ  ofer* 
ror  within  5  years  after  fuch  impediments  removed. 


(E.  b.  5)   Error  in  Fines.    Barred.  .  By  what  AS. 

Cro.£.469.  '•  By  releafe  of  all  right  in  the  landhj  him,  who  has  title  tore* 
(his)  s.  p.  verfe  a  line  or  recovery  by  writ  of  error,  the  error  is  extind ;  per 
per  Fcnncr  fenner  J.  Ow.  22.  37  Eliz.  B.  Jt.  in  Wright's  cafe  v.  Wickham 
J-  (Mayor). 

2«  By  general  entry  into  warranty^  the  error  upon  tile  fine  is  gone. 
See  Goldfb.  181.  pi.  11 6.  Sir  H.  Jones's  cafe. 


(E.  b.  6)    Pleadings  to  Rfcverfe  Fines  ;  and  where 
there  is  Fariance  between  Writ  of  Error  and  the 
.  Record. 

X.  Writ  of  error  on  a  fine  mentioned  105  acres^  and  die  ftst 
certified  was  150  acres ;  it  was  iniifted  that  this  was  good,  bc- 
c^ufe  it  agrees  with  the  record  which  is  with  die  cuftos  brovitaa. 
But  Wniy  faid,  that  the  principal  part  of  the  fine  is  with  the  chiro' 
grapber^  and  it  ought  to  agree  widi  that,  or  odiefwife  ills  not  gpod; 


^  afterwards  the  £inc  was  reverfed,  quoad  one  of  the  conufort 
only,  he  being  ^  infant*  Cro.  £•  124.  Hill.  31  £liz.  B.  R.  Pigot 
v.RuffcH. 

2,  Mr,  Carthew  moved  for  leave  to  qualh  his  own  writ  of  error 
to  reverie  a  fine,  becaufe  one  of  the  parties  to  the  fine  is  omitted  in  tbi 
writ  of  error  \  per  Holt  Ch.  J.  we  cannot  do  it ;  how  can  we  take 
notice  of  any  thing  but  what  is  on  record  ?  we  cannot  quafh  it  on 
a  foreign  fuggeftion ;  but  let  them  fhew  caufe  why  you  (hould  not 
difcontinue.  Writs  of  error  are  rarely  difcontinued,  but  fome  times 
they  may  be.     5  Mod.  67.  Mich.  7  W.  3.  Winchurft  v.  Mafely. 

3,  •  A^fine  was  levied  by  three j  and  two  of  them  brought  error  to 
reverfe  it ;  perhaps  the  other  had  nothing  in  the  land,  and  it  was 
reverfed,  per  Holt  Ch.  J.  who  (aid  it  was  fo  done  in  time  of  Pern- 
berton  Ch.  J.  5  Mod.  67.  Mich.  7  W.  3.  in  cafe  of  Winchurft 
V.  Mafely. 

(E.  b.  7)  Error  in  the  Return  of  tie  Caption  ;  what, 

1.  Error  to  reverfe  a  fine,  becaufe,  upon  the  back  of  the  dedi* 
mus  poteftatem,  it  was  executio  iftius  hrcvis  patet  in  quodampanelk 
buic  brevi  adnexo ;  whereas  it  ought  to  have  been  in  quadamfcedula 
huic  brevi  annexa*  For  it  is  not  any  panel,  but  a  fchedule.  Sed 
non  allocatur,  for  it  is  but  matter  ofform^  and  not  material ;  for  al- 
thou3;h  it  be  not  properly  (kid  to  be  a  panel,  yet  a  panel  and  a 
fctiedule  are  all  one  in  fubfbmcc,  and  no  caufe  to  reverfe  it.  Cro» 
J.  77,  78.  Trim  3  Jac.  B.  R*  £t  of  Bedford  v.  Forfter. 

(E.  b.  8)  Pleadings.     Setting  forth  the  Hitle. 

I.  Note,  per  Thlrning,  that  it  is  no  avoidance  of  a  fine  to  iay^ 
that  tfaofe  who  were  parties  to  the  fine  had  nothing,  without  (aving9 
but  one  J.  N.  whofe  eftate  he  hath  %  for  he  muft  flxew  who  had  any 
thing  in  the  land  at  the  time,  &c.  but  where  a  recovery  againft  my 
anceilor  is  pleaded  againft  me,  it  is  fufficient  to  (ay,  that  the  an* 
ceftor  had  nothing  in  the  land  at  the  time,  &c.  without  (hewing 
who  was  tenant  mereof.    Br.  Fines,  pi.  43.  cites  14  H.  4.  33.         •>       q  <l 

2.  A  man  may  confefs  and  avoid  a  fine  levied  by  his  anceftor  L  3^^  J 
whofe  heir  &c.  of  the  manor  of  D.  by  faying  that  there  are  tvoo  ma-^ 

mrsj  viz^  Over  Z>.  and  Nether  D.  and  that  the  fine  was  levied  of 
Over  D,  &c.  ^whereas  the]  a^ion  is  of  Nether  /).  and  a  good  plea^ 
per  Vavifor,  Davers,  and  Brian  juftices ;  contrary  Conftable  and 
Woode  \  for  by  them  die  anceftor  was  eftopped,  and  therefore  his 
heir  (hall  be  eftopped  likewife,  quaere^  for  the  beft  opinion  is,  that 
be  may  confefs  and  avoid,  if  it  be  well  pleaded,  fir.  ConfdSe 
and  Avoid,  pi.  39.  cites  X2  H.  7. 6. 

3.  Error  to  reverfe  a  fine  levied  by  A.  and  brought  the  writ  as 
€Oufin  and  heir  of  A.  and  affigns  the  errors,  and  brings  zfcire  facias  ad 
audiend.  error es^^  and  doth  notjhew  in  either  of  the  Jaid  writs^  how  he 

was  couim  to  the  faid  A.  and  for.  this  cau(e9  the  defendant  pleaded  ia 

abatement 
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abatement  of  the  writ,  and  it  was  thereupon  demurred  in  law;  and 
after  argument,  the  court  refolvcd,  that  it  was  good  enough,  widiout 
Ihewing  how  in  the  writ  of  error,  or  in  the  fcire  facias ;  for  the  one 
is  but  a  commiiSon  to  hear  the  errors,  and  needs  not  fuch  cer- 
tainty ;  and  the  other  is  but  a  writ  founded  thereupon.  And  there- 
fore, how  coufin,  need  not  be  fhewed  in  the  writ ;  nor  is  it  requi- 
fite  that  the  title  be  (hewed  therein,  unlefs  it  be  in  a  fpeaal  cajty 
varying  from  the  common  courfe  5  as  where  an  efpecial  heir  in  tail 
brings  a  writ  of  error,  or  he  in  remainder -^  becaufe  he  is  to  intitlc 
himlelf,  he  ought  to  ihew  fpeciaily,  how  coufin^  or  how  he  hath  the 
remainder ;  bat  otherwife  not ;  and  although  in  fome  fuch  writs,  it 
is  ihewn,  how  coufin,  as  in'  Vemner's  cafe,  and  is  good  enough, 
yet  it  is  act  of  neceffity,  and  the  omitting  thereof,  is  no  caufeofa- 

•  Br.  Fines  bating  *^  ^"t'    5ee  33  H.  6.  54.  34  H.  6.  4+-  *  38  H.  6. 17. 

PI.45.S.C.  &  39.  45  £t  3^  25.  &e  Book  of£nt.272.  wherefore  it  was  aa- 
judged  accordingly.  Cro.  J.  160,  161.  rafch.  5  Jac,  B.  fl,  Sir 
)li<^ard  Champeraoon.v.  Sir  William  Qoddphixu 


(F.  b)  Reverfed  by  Reafon  of  fome  Default  as  to 
the  Proclamations^  and  the  Efteft  thereof ;  and 
Pleadings, 

J.,  T  F  the  fine  with  proclanutttons  be  not  read  openly ;  or  be  read 
"*  for  one  day  in  every  term,  or  only  one  terniy  or  if  the  pltai  i9 
not  ceafe  at  the  time  of  reading ;  or  if  it  be  read  thcre^  and  none  of 
the  jtifiices  prefent ;  and  this  form,  which  does  not  accord  with  the 
iratute,  appears  tlicre  of  record  \  the  rine,  fo  levied,  has  not  the 
force  of  this  ftatute ;  but  if  Ae  record  bcj  that  the  fine  xvos  pro- 
claimed  according  to  theflatute^  the  fine  is  good,  and  has  the  force  of 
the  flbitute.    Denihi  R.  5.  upon  4  H.  7.  24. 

2.  I  Mar*  7*  §  2,    £na&  that,  proclamations  not  duly  made^  by 
reafon  of  a^ournment  of  the  term^  Jhall  not  prejudice  the  fine. 

'  3«  Irhere  1 5  proclamations  were  made,  and  one  of  them  out  efterm^ 
it  was  adjudged  that  the  fine  (hould  ftand,  and  makts  a  difcontinuance^ 


Tet  it 

ftands  as  a 

good  fine  at  gad  die  proclamations  be  reverfed.    4  El.  D.  2i6.  pi.  54^ 

common  •  , 

law.  Bul£  206.  Pafch.Jac.  Anon.  Sec  D.  18 1.  b.  pi.  53.  182.  a.  pi.  55.  Pafch.  2  Eliz.Fiih 

▼#  BrolLet. 

Fcr  the  fine  by  itfelfj  is  a  matter  of  rttBrd  pttfeH  and  full  hfortthi^rticlamahiCHi  rniaJey  and  binds  ths 
panics,  and  the  fight  of  the  land  between  them  before  ihe  proclamations  ;  and  iheproclamati^ 
Chat  are  made  after,  are  other  matter  of  record,  which  have  other  lentry  in  the  record  after  the  fine ; 
and  fo  the  proolaroatioos,  though  they  are  grounded  upon  the  fine,  *and  are  purfuant  upon  it,  are 
Jevtralfrom  thefim^  and  thcj  and  the  fine  xnfeveral  matters  of  the  recm-df  and  therefore  error  ia 
tbem  is  not  ercior  in  the  fine.    PL  C.  266.  Mich.  4^5  £iiz.  Fifli  v.  Brokett. 

4.  If  any  proclamation  be  made  on  a  Sunday^  it  is  error  ;  becaufe 
itis  not  dies  juridicus.  D.lSi.  b.  pi.  52.l82.pl.  55.  Fifh  v.  BrcAct 

5.  Tenant  in  tail  levies  a  fine,  and  dies  before  the  proclamatioMT 
pafs  ;  zwrit  of  error  is  brought  before  die  proclamations ;  yet  the 
frociamations  may  pafs  in  the  Common  Pleas ;  for  only  die  tranf- 
cript  of  die  fine  is  removed  by  the  writ  of  error.  Jcnk.  I93i  J^ 
97.  cites  21  Ed.-3.  40  Aff,  Dy.  95, 

6*  Proclamatim 


6.  Proclamation  made  in  afuhfequent  temij  hy  nafon  sf'adjettrH^ 
fnent  of  the  former  term,  was  held  good.  4  Le*  202.  HiU.  25  £lit. 
C.  B.  Wingatc  v.  Sands, 

7.  Error  was  brought  upon  a  fine,  and  the  error  was  affigned  in  3  Le.  183. 
the  proclamations  \  whereupon  iflued  a  certiorari  to  the  cuftos  hri"  pl.s34.S. 
viuniy  who  certified  the  proclamations,  by  which  certificate  it  ap-  ^'  ^^^"^ 
pearo],  that  two  of  the  faid  proclamations,  were  made  in  one  day^  103.  pi. 
upon  which  the  defendant  prayed  another  fcire  facias  to  the  cbiro"  ixi.Anoo. 
grepher jin  whofe  office  it  appeared,  thct  all  the  proclamations  were 

well  and  duly  made.  It  was  the  opinion  of  Wray  Ch.  J.  in  this  cafe, 
that  the  defendant  ought  to  have  his  prayer ;  for  the  chirographer  ^ 

makes  the  proclamation Sy  and  ke  is  the  principal  officer  as  to  thern^  and 
the  cuftos  hrevium  hath  but  the  abJlraSi  of  the  proclamations ^  and  we 
may  in  difcretion  amend  them  upon  the  matter  appearing ;  but  the 
other  juftices  feemed  to  be  of  a  contrary  opinion ;  for  that  the  pro- 
clamations being  once  certified  by  the  cuftos  brevium,  who  is  the 
principal  officer,  we  ought  net  afterwards  to  refort  to  the  chhro* 

grapher  who  is  the  inferior  officer ;  and  afterwards  the  clerks  of  the 
'ommon  Pleas  were  examined  of  the  matter  aforefaid  by  the  juf-  ;« 

tices  of  the  King's  Bench,  and  they  anfwered  according  to  that 
which  was  faid  by  Wray  Ch.  J.  wherefore  it  was  awarded  by  the 
court,  that  a  new  certiorari  be  direfted  to  the  chirographer,  who  cer- 
tified the  proclamations  to  be  well  and  duly  made.  And  thereupon 
the  court  awarded,  that  the  proclamations  in  the  office  of  the  Cuftos 
brevium,  fhould  be  amended  according  to  the  proclamations  in  the 
cuftody  and  the  office  of  the  chirographer.  3  Le.  106, 107.  Pafch. 
26  £liz.  B.  R.  Ragg  v.  Bowley. 

8.  A.  tenant  for  life,  remainder  to  B.  in  tail.  B.  dies  leaving  3  Hep.  91, 
two  daughters  L.  and  M. — L.  takes  hufband,  and  (he  and  her  hu£  S.  c.  cited 
band  levie  a  fine  fur  cognizance  de  droit  come  ceo,  &c.  and  before  ^J^^^^^ 
proclamations  L.  dies;  M.  claims  the  land,  and  afterwards  procla-  faid^Stthe 
mations  are  made.  See  the  arguments,  2  And.  109.  Mich*  36  &  doubt  coo. 
37  £liz,  but  no  judgment,  Harvy  v.  Facy,  cciyediuB. 

cafe  of  Harvy  v.  Facv,  was  Tvell  refolved  in  the  cafe  adjudged  m  C.  B.  reported  by  Ser- 
jeant Bendlows.  Bcndi.  ii2.  pi.  156,  (vvli.ch  fee  fup.  I).  3.;  tlut  the  heir  in  tail  was  barred  bf 
the  fine  of  )iis  anceftor,  thoni^h  the  anctftor  died  bcft-re  all  the  proclamations  palTed  ;  though  ia 
that  cafe  the  eftate  which  paffed  by  the  fine  was  *r.terly  avoided  before  the  proclamations  paffcd. 
But  whea  they  pafled  afterwards  the  ellate  tail  was  barred. 

9.  A.  by  fine  was  tenant  for  life,  remainder  to  M.  his  wife  for  life,  Mo.  618. 
remainder  to  the  heirs  males  of  the  body  of  A.  remainder  to  the  heirs  S..C. — \ 
males  of  B. — A.  and  M.  levy  another  fine  to  the  ufe  of  A.  for  life,  ^^P-84-tho 
and  after  to  the  ufe  of  M.  for  life  with  diverfe  remainders  in  ufe ;  after  f^fio  b? 
ione  of  the  proclamations  made^  A.  died ;  the  eldeft  iffue  of  A.  was  be-  S.  C.  and 
vondfea  ;  after  A.'s  death,  the  reft  of  the  proclamations  were  made ;  **^'^  *"  ^^ 
It  was  agreed  by  all  the  judges  that  this  fine  fhall  be  bar  to  all  who  iSJii^^re 
mi^ht  claim  by  the  eftate  tail,  created  by  the  firft  fine.     2  And.  177.  87.  it  is  hcM 
iliil.  44  Eliz,  Sir  John  Danvers's  cafe.  t^^^t  the  if- 

u  •       u  •        J      •  »  .....  fue  in  tail- 

being  bcir  and  privy,  cannot  by  any  dam,  which  be  can  make,  fave  the  right  of  the  tftata 
taU,  which  defccnds  to  him,  but  that  after  the  proclamations  palfed  the  eftate  tail  Ihall  be 
barred  by  xhcjlatutt  4  £f.  7.  k  3*  H.  8.  notvvithftanJios  any  claim,  which  may  be  made  by 

|o«  Upon 


3*9* 


5tnr» 


td.  Upon  i  fine  "ttut  frft  fr9clamaAmtvn&  made  in  7Wff#  5 
ud  die  yi^0»/  in  Mlcb.   5  T^r;  and  th^  Mrd  in  i£^    6 
(where  it  Jbaaldie  HilL  5  J^f.)  and  ^fourth  and  fifth  in  £^^ 
6  'Jac*  and  this  nvas  agreed  to  be  a  palpaUe  error ;  for  die  fourth 

froclaraadon  was  not  entered  at  all,  and  the  fifth  was  entered  in 
[illarjr  term  6  Jac»  (where  it  ihould  have  been  in  Hillary  term  5  Jac. 
and  it  ihall  mt  he  awinied\  beeaufe  it  was  of  another  term^  and  the  court 
conceived  that  this  was  %  forfeiture  of  the  office  ef  chirograper  \  for  it 
was  abufing  of  it,  and  tne  ftatutes  of  4  H«  4.  23.  and  Weftm.  2. 
are  that  judgments  given  in  the  king's  court  (nail  ftand  until  re- 
verfed  bv  error.    2  BrownL  300.  Pafch.  7  Jac.  C.  B.  Anon« 
I  ^3^  J       '^*  ifoproctamatim  made  thefirft  day  is  error  apparent  to  rt- 
2>*  SI  6.  pL  verfe  the  proclamations,  but  the  fine  ft  ill  remains  a  good  fine  at 
54»  common  law.    i  Bulf.  206*  Pafch.  10  Jac.  B.  R.  Anon. 


CaR.  OS 


(F.  b.  2)  Avoided  for  what  Caufe,  Durefs,  &c. 

I.  If  men,  compeUed  by  tbreatnings  or  impriibnment,  fhouM  be 
admitted  to  levyfinay  they  (hould  thereby  be  barred ;  beaufe  the 
law  intendeth  fuch  perfons  are  at  liberty  when  they  acknowledge 
Fines.     Weft.  Sjimb.  3.   f.  11.    cites  17  Ed.  3.  52.  78.  17 


Cffc  K*  on 
Fines,  lo. 
Br.  Fines» 
pi.  lit. 

«te$35 
H.S. 


Where  the 
writ  of  co- 
venant bore 
tefte  after 
the  uRt  9f 
tbtJuLfot* 


(F.  b.  3)  Rcvcrfcd  for  Default  in  the  Dedimus^  or 

Writ  of  Covenant. 

1.  If  the  dedimus  potefiatem  bears  date  before  the  writ  of  avenanf^ 
the  conufance  taken  upon  it  is  void ;  beeaufe  the  dedimus  potejlatem 
recites  cum  hreve  nojirum  de  conventione  inter  J,  petentem  U  B,  Je* 

forceantemy  iffc.  (o  that  the  coniifiuice  was  taken  without  writ  of 
covenant;  or  oAerwiie  pracipe  quod  reddatj  is  void,  albeit  it  is 
taken  by  the  juftices  of  C.  B.  but  they  ufe  to  have  writ  of  cove^ 
nant  pending  before  the  certificate^  and  this  makes  the  conuiance, 
and  note  good ;  beeaufe  the  writ  is  intended  before  conuiauce» 
Denfti.  R.  of  Fines  8. 

2.  The  caption  of  the  conufance  of  the  fine  was  before  Sir 
Roger  Manwood  Ch.  Bar.  27  Martiij  27  Eliz.  and  the  writ  of 
covetumtj  and  dedimus  poteftatem  bore  tefle  9  Abrilis\  (o  the  co- 
nufince  taken  without  warrant,  and  by  the  ftat.  ot  23  Eliz.  the  day 
of  the  caption  is  always  to  be  certihed ;  but  the  court  over  ruica 
it,  and  would  not  bear  it  argued ;  for  they  (aid  it  is  eood  enough, 
and  otherwife  they  fliould  reverfe  diverfe  lines,  Cro.  %.  275.  HilL 
34  Eliz*  C.  B.  Argenton  v.  Weftover  &  Lucas. 

3*  Error  to  reverfe  a  fine  levied  21  Eliz.  beeaufe  the  writ  of 

covenanty  whereupon  it  was  levied,  bore  tejie  the  2d  of  Janaarj  21 

£/fz.  and  the  dedimus  poteftatem  to  take  the  conuiance  bare  deU  the 

fame  id  day  of  January^  reciting  juod  cum  brcvc  convention  fmdct^ 

2  fe. 


jrine*  330 

Ifec,  whereas  it  was  not  depending  until  Ac  return,  which  was  it  was  held 
Oaab.  Hillarii.  Gawdy  and  Fenncr  only  in  court  held,  that  it  ^J.^'^^q^ 
was  not  error ;  for  the  writ  is  pending  prefently  upon  the  purchafe  a  fine  le- 
thereof.     Cro.  £•   677.    Trin.    41  Eliz.    B-  R.    Arundel  v-  vied  in 

this  caufe.    Cro.  £.  740.  Hill.  42  lliz.  C.  6.  Goburn  v.  Wrighc 

4.  If  dedimus  poteftatem  be  awarded  to  iwoj  and  the  one  of  them  ^^  ^^  <uch 
takes  conufance  of  a  fine,  and  this  fine  is  after  drawn  up  in  C.  B.  yet  *^*^f^"* 
the  party  may  well  have  error  upon  this  fine,  viz*  that  the  conufance  upon  ded. 
was  without  warranty  for  it  is  not  contrary  to  the  record ;  for  the  poc-  be 
dedimus  poteftatem  is  parcel  of  die  record,  and  the  affi?nment  of  fi*^*?»  *"^ 

•!-•  rfct_  11  ru  T  T»Ti   ®xr   i  '"^  fine  IS 

enror  agrees  with  it,  per  ropham.  raTcn.  i  Jac.  is.  K.  Yelv.  34*  after  drawm 
in  cafe  of  Arundel  v.  Arundel.  «/> «'  afin^ 

'  achtowUdged 
in  <9urty  now  no  mifprifioB  in  the  ded.  pot.  (hall  avoid  it ;  for  it  ihall  be  adjudged  as  a  fine  ac- 
knowledged in  court  onlyy  per  Pophaou    Yelr.  34.  in  cafe  of  Arundel  v.  ArundeL 

5.  Where  zjberiffwas  one  oftbecognizees^  the  writ  was  direSied 
to  the  coroners.^  with  this  claufe  at  the  end  of  the  writ,  quia  pradi£f^ 
Johannes  Done  (one  of  the  cognizees)  ejl  vicecomes  comtatus  Cejiritc^ 
jiat  executio  hrevis  pradiif,  per  coronatoreSy  ita  quod  vicecomes  nonft 
itttromittat  I  and  refolved  by  all  the  court,  that  it  was  not  error, 
though  he  is  not  the  fole  party,  but  others  are  joined  with  him ;  for  f  ^  7 1  1 
if  the  writ  be  dire£i:ed  to  the  (heriiF,  and  he  is  party,  it  is  doubted 
in  the  books,  if  he,  as  plaintiff,  may  execute  a  writ  for  himfelf,  and» 
as  defendant,  may  do  it  upon  hinuelf.  And  therefore  it  is  good, 
and  the  general  courfe  is  to  award  the  writ  to  the  coroners,  to  avoid 
the  douht  of  delay ;  zvA  when  the  party  appear s^  and  levies  a  fine  there^ 
Jtponj  he  never  (hall  affign,it  for  error  afterwards,  that  it  ought  not 
to  have  been  directed  to  the  coroners,  efpecially  upon  this  amicable 
writ  to  make  aflurance,  &c.  Cro.  C.  415.  Mich.  11  Car.  B.  R. 
Done  Vf  Smeither  &  Leigh. 


(F.  b.  4)    Error.     Variance  between  the  Caption 

and  Fine  ingroiTed. 

1.  By  the  caption  of  the  fine  upon  the  dedimus  poteftatem  the 
Jand  was  given  to  fV.  and  his  wifeyzni  to  the  heirs  of  the  body  of  the 

baron  ^f  the  body  of  the  fenu  begotten  \  and  the  fine  ingrofied  was, 
to  the  heirs  of  the  body  of  the  baron  upon  the  wife  begotten^  fo  is 
variant.  But  all  the  juftices  conceived,  that  it  was  not  material ; 
for  in  both  cafes  the  feme  had  but  an  eftate  for  life,  and  the  baron 
an  eftate  tail,  and  the  words  are  of  the  fame  fenie.  Cro.  £.  275. 
Hili.  34  Eliz.  Cr  B.  Argenton  v.  Wcftover  &  Lucas. 

2.  The  caption  vrzSyfi  contingat  the  baron  to  die  without  ijue,  thaf 
it  Ihould  remain  over,  and  the  fine  engrofTed  was,  fi  contingat,.that 
the  baron  aTidfeme  die  without  ijfue^  that  it  (hall  remain  over,  fo  it 
is  variant;  but  it  was  held  all  one;  for  the  ejiate  in  remainder  is 
always  limited  upon  the  more  long  ejiate^  which  is  the  eftate  tail, 
yet  it  was  all  of  one  fenfe;  and  afterwards,  the  fine  was  af- 
firmed* 


33*  i?ine» 

£nned.    Cro.  £.  275.  Hill.  34  Eliz.  C.  B.  Argentoa  r.  Weft^ 
over  &  Lucas, 

3.  Error^  the  writ  of  covenant  was  de  manerh  de  C$rthuthir^%xA 
the  dedimus  poteftatem  was  de  manerio  di  Cortbeder^  and  for  thb 
variance,  it  was  infifted  there  is  no  conufance  upon  the  writ;  but 
it  bebg  with  an  alias  Corthuthery  it  was  held  good.  Cro.  £.  275. 
Hill.  34  Eliz.  C.  B.    Argenton  v.  Weftovcr  &  Lucas. 

4.  Error  aiSgned  was,  that  the  writ  was,  inter  Nicholaum  Firfter 
querentem  y  johannem,  Forjler  deforceantem ;  andyi  was  the  it^ 
dimus  poteftatem.  And  in  the  caption  of  the  fine  annexed  to  die 
writ  of  dedimus  poteftatem  (which  was  certified)  it  was  in'tbb 
manner;  praecipe  Johanni  Fofter  ndliti^  quod  teneat  Nicholao 
Eofter,  &c.  fo  it  varies  from  the  firft  writ  &  dedimus  poteftatem, 
fed  non  allocatur ;  for  they  held,  that  the  names  are  all  one,  Fsrfter 
and  Fojltr^  and  are  of  the  fame  found,  &  quafiom  and  the  fame  nam. 
Cro,  J.  77,  78.  Trin.  3  Jac.  B.  R.  E.  of  Bedford  v.  Forfter. 

5.  The  writ  of  covenant  was^  praecipe,  &c.  quod  teneat,  &c 
de  oSfo  mejuagiisy  decern  gardinis,  &c.  fo  it  varies  from  the  firft  writ 
or  commiifion,  and  there  is  not  any  warrant  for  the  commiiSani 

'  led  non  allocatur,  it  is  not  any  caufe  to  reverfe  the  fine ;  for  al- 
though duoius  mefuagiis  Is  pro  auobus  toftis^  yet  they  held  it  not  ma- 
terial; for  the  concord  hath  relation  to  the  writ  of  covenant^  and  tbt 
dedimus  poteftatem ;  and  the  entry  of  the  pracipe  upon  the  Ufie  of  the 
concord^  is  a  rehearfal  of  the  fubftante  of  the  writ  of  covenant,  and 
is  more  than  needs  to  be^  and  being  variant  from  the  writ  of  cove- 
nant, is  idle,  immaterial,  and  meerly  void ;  wherefore  the  fine  is 
good  enough,  and  it  was  affirmed.  Cro.  J*  77,  78.  Trin.  3  Jac. 
B.  R.  E.  of  Bedford  v.  Forfter. 


[  33^  ]       (^*  ^*  5)    Reverfedfor  Errors,  in  the  Caption. 

1.  Error  to  reverfe  a  fine  in  Chefter,  the  conufance  was  taken  of 
it  by  one^  and  the  dedimus  poteftatem  was  /«  A/m,  and  another  jc»nt- 
ly ;  and  this  was  erroneous.  Cro.  E.  240.  Trin.  33  Eliz.  B.  R. 
Dpwnes  v«  Savage. 

(F.  b.  6)    Reverfed  in  Refpcft  of  Payment  of  the 
King*s    Silver.     And   what   the   King's   Silver 

is,  &€• 

X.  The  king's  fdver  is  the  fine  paid  to  the  king,  pro  liccntia 
conicordandi. 

2.  'A  find  bis  wife  acknowledged  a  note  of  a  fine  the  26fJ  ffi 
March  1 62 1,  before  commiffioners  by  dedimus  poteftatem,  and  the; 
wifi  died  the  2pb  day  of  the  fame  month.     The  28^/;  day  compe- 
fmon  was  made  in  the  alienation  office  upon  ^  writ  of  co^fevant 

mm 


made  rdumatU  in  Hill,  term  before^  and  die  king* s  fiver  was  entered  Co.  R.  oa 
in  the  office  of  the  king's  filrer  as  rf  the  fame  HilL  ternty  and  fo  ^""^  '"^ 
the  fine  was  pafTed  and  engroffed,  and  now  in  Eafter  tenn  the  heir 
of  the  wife  moved  againft  this  fine ;  but  upon  debate  the  court  re- 
toiyed  that  the  fine  muft  ftand*     Hob.  330.     Farmer's  cafe. 

3*  It  was  aifigned  for  error,  that  one  of  the  conufirsdied  before  the 
retum  of  the  captiony  and  alleged  a  diminution  in  the  record  before 
the  judge  in  Chefter  (where  the  fine  was  levied)  and  after  before 
Ibe  prochonotary  there,  who  returned  no  fuch  diminution,  but  that 
inaf'per  leeij  in  which  the  things  of  the  office  were  written^  it  was 
intreiy  that  fuch  a  day  was  paid  for  the  kin^sfilver  (without 
(hewing  what).  The  queftion  was,  whether  this  mie  was  errone- 
ous for  this  reafon  (amongft  others)  2  Sid.  54,  55,  &c.    Row  v. 

Evelyn. And  afterwards  it  was  held  by  Newdigate  J.  and  as 

it  feems  by  Warburton  J.  that  it  was ;  and  Glyn  Ch.  J/  held  the 
fiiie  erroneous  for  other  reafon,  and  fo  thought  that  the  king's  filver 
came  not  in  queilion  in  the  cafe ;  for  to  proceed  upon  the  fine,  the 
conufor  being  dead  before  the  return  of  the  writ,  is  as  to  him,  a 
building  without  a  foundation.  2  Sid..  93,  94,  95.  Trin.  1658. 
B.  R.    Row  V.  Evelyn. 

4.  And  Glyn  Ch.  J.  faid,  that  if,  in  the  cafe  above,  one  of 'the  ♦  D.22o.b. 
conufors  had  not  been  dead,  he  thought,  that  the  king's  filver  P^. '  5» 
might  well  be  paid  j  for  if  it  was  not  paid,  yet  there  was  a  crnipo^  «Viix. 
JHionfor  it  before  the  original  j  and  in  favour  of  common  afTuranges, 
we  ought  to  prefumc  that  it  is  paid,  if  nothing  appears  to  the  con- 
trary. 2  Sid.  95,  96.  Trin.  1658.  B.  R.  in  cafe  of  Row  v.  Evelyn. 
* — cites  ♦  Carrell's  cafe. 

5.  Four  conufors,  two  die  before  the  fine  ingroffed^  or  king^s  filver  Sec(Qj  pi. 
paid ;  whether  the  fine  fhall  be  reverfed  for  part,  or  for  all  ?  it  was  '67pcr1i 
argued  that  it  is  a  fine  without  an  original,  and  therefore  (hould  be  juftices 
reverfed  in  toto^  and  cited  Hill.  1662.  B.  R.  to  have  been  fo  ad-  againft 
judged  in  caf^-  of  Roe  v.  Yeatly.     2  Lev.  1 27.  Hill.  26  &  27  Car.  ^^  ^)'  J' 
2.  B.  R,  Biddtflph  v.  Harrifon.  s  Evelyn. 

6.  Hujband  and  wife  levied  a  fine  of  the  lands  of  the  wife,  and  •  Dy.  210. 
this  was  by  dedimus  in  the  Lent  vacation^Jhe  being  then  but  ig  years  of  ^-  Pj«  ^5» 
oge\  the  king^s  filver  was  entered  in  Hdlary  term  before^  and  fie  ^^^,11^ 
died  in  the  Eafler  week ;  and  upon  a  motion  made  the  firft  day  of  %x.  Pafch. 
Eafter  terra,  to  ftay  the  cngroffing  of  the  fine,  it  was  denied  by  the  5  ^^*' 
court;  for  they  held  it  to  be  a  good  fine.  3  Mod.  141.  cites  it  as 
the  cafe  of*  Warnecomb  v.  Carrill. 

7.  A  fine  was  acknowledged  before  Herbert  Ch.  J.  by  a  man  J^'^^mSl 
and  his  wife  7  December  1689.  And  by  reafon  that  the  late  king  55.  s.C. 
fames  bad  deferted  the  kingdom,  and  taken  away  the  great feal^  there 
followed  2iflop  of  proceedings  at  law\  and  the  woman  died  the  20th  - 
ff  February  foWovnngyZnd  upon  the  22d  of  February y  the  king* s filver  [  333  J 
was  paidy  as  upon  a  writ  of  covenant  in  king  fames' s  //W,  though 
no  writ  was  thenfued  out.     But  afterwards  a  writ  of  covenant  was 
taken  out  returnable  in  Michaelmas  terra,  Which  was  lealed  with 
the  feal  of  king  William  and  queen  Mary ;  and  the  fine  was  en- 
groficd,  and  made  as  a  fine  in  Michaelmas  term.   The  court,  (after 
the  caufe  had  been  twice  moved,  and  fiiU  confidcration  of  it)  gave 

VouXIII.  Dd    .  their 
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tll^  opinions  fcriatim,  that  the  fine  fhould  (land.     For  the  entring 
of  the  king's  filver  after  the  parties  death  could  not  be  now  ex- 
amined, in  regard  the  fine  was  engr&ffedy  and  compleated  as  a  fine 
in  Micbaelmas*term.     2  Vent.  47.   Trin.    1  W,  and  M.   C.  B, 
Ball  V,  Cock, 
jonk.  169.        8.  Fine  acknowledged  before  commiffioners  in  long  vacadon, 
Th«  death    ^^  "^  **'"'  ^/  covenant  taken  out,  the  party  dies  immediately.— 
of  the  CO-     They  (hall  after,  enter  the  king's  filver,  and  take  out  a  writ  of  co- 
nuforbe-      venant  as  of  the  term  before,  per  Holt.  Farr.  95.  Mich^  1  Annzj 
fore  the  en-  g^  ^    j^  ^^f^  of  Oadcs  V.  Woodward. 

tryoftv* 

hag's  Jilver,  is  an  apparent  error.  Cumb.  59.  Trin.  3  JaCri.  B.  R.  Faul  v.  Ctaxion. 


(G.  b)  Rcvcrfed  or  avoided  for  what  Errar. 

Thisftatute  j,  23  Eliz.  3,  ena£ls  that,  n9  fines^  proclamations  Upon  fines^  vr 
only  "to*  common  recoverif^  Jhall  be  reverjible  by  writ  of  error  for  falfe  Latiftf 
fines,  taken  rofure^  interlining^  mifentring  of  any  warrant  ejF  attorney^  or  of  any 
by  deA,pot.  proclamation^  mifreturning  or  not  returning  of  the  Jherijf^  or  other 
to  *regu?ate,  **'^"'  of  forjns  in  words  and  not  in  matter  offuhftance. 
and  not  to  annul  fines.  Arg.  fo.  Mod.  43:.  in  Ld.  Say  and  SeaPs  cafff.— »BuC  was  intendel  to 
protea  andfopport  them,  per  Cur.  Ibid.  45.  Mich.  10  Anux,.B.  K. 

2.  A  fine  is  before  fuch  iuftices  and  aliis  fidtUhus^  and  if  there 
be  no  fuch  judge  as  one  of  them  which  is  named,  yet  the  fine,  being 
leviecf  before  other  judges,  is  good.  Cro.  E.  320.  Pafcb.  36  Elix. 

B.  R-  Wallh  V.  CoUinger. Obiter. 

3.  Writ  of  covenant  bort  tifte  afier  the  tcfte  of  the  did,  pot.  and 
the  fine  was  reverfed  for  that  cauj(c.    Cro.  E.  740.  HiU.  42  Elii* 

C.  B.  Goburn  v.  Wright.  .  -This  is  a  common  error,  and  bc^ 
caufe  it  is  a  common  afliirance  it  is  not  now  to  be  difallowed.  per 
Coke  and  Doderidge.  Roll.  R.  223.  Trin.  13  Jac.  B.  R.  Her- 
bert  V.  Binion. 

4.  A  writ  of  covenant  bore  tejle  15  ^riU  returnable  quindcnt 
Pafch.  and  that  year  qui nd.  Pafch.  was  the  14  Aprily  and  fo  the  re- 
turn was  before  the  tefte,  and  the  fine  was  rcvcrfed,  Noy.  171. 
Gage  V.  Taylor. 

5.  A  fine  levied  in  the  vacation  was  agreed,  by  the  court  of 
Common  Pleas,  to  be,  at  the  election  of  the  parties^  a  fine  cither  of 
the  precedent  orfubfequent  term.  Now  whether  the  intervening  of  a 
term  can  make  fuch  a  diflirence,  as  that  in  the  one  cafe  the  hne 
(hall  be  good,  and  in  the  other  utterly  void,  cannot  be  difcovcrcd 
from  the  reafon  of  the  thing;  but  muft  depend  entirely  upon  the 
praSlicioftbe  court  of  (X  fi,  every  court  being  judge  of  its  own 
rulc$.  Sach  kind  ot  evidence  vwis  refiifcd  in  the  cafe  of  Cmt 
AND  W  ARD,  even  by  a  court  of  equity,  viz.  the  chancery  and  dns 
judgment  was  Confirmed  in  error  in  Ac  houfe  of  Lords,  per  Cui^ 
Mich.  10  Ann»,  B.  R.  ioM6d.44.  In  W.  Sayand  Scal'scaCs. 

.     .  (G.b.a) 
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(Gt  b.  2)  Error  to  rcvcrfe  Fines,     J?y  w6om  the 
Writ  muft,  or  may  be  brought. 

!•  A.  nude  ^^difffhunt  U  the  ufe  of  himfi^and  B.  bis  wife^  and 
U  the  ban  of  their  two  bodies^  the  remainder  to  the  right  beirs  of 

ththujband.     They  had  ijfue  M. then  A.  diedj  B.  the  wife 

fold  the  land  in  fee ;  M.  married  J.  S.    And  afterwards  B.  M.  and 
J.  S.  her  hufband  joined  in  fine,  come  ceo,  &c.  in  confirmation  of 
the  eftate.     But  before  the  certificate  and  ingrofiinent  M.  died 
mthout  ijfuei  now  J,  S,  and  B.  and  one  C  as  coufin  and  heir  -  of  M. 
brought  a  writ  of  error  to  reverfe  the  fine,  and  then  to  avoid  the' 
file  of  B.  the  widow,  upon  the  ftatutc  11  H.  7.     Note,  that  the 
writ  of  cnor  is  brought  hj  C.  as  coufin  and  heir  collateral  to  M. 
and  it  appears,  that  no  right  is  defcended  to  him  by  Af.  fo  xhaXjhe  had 
but  an  eftate  tail,  which  is  determ'med  by  her  death  without  iffuc. 
^nd  mn  conjiaty  that  thefeefonple  was  in  her  as  right  heir  of  Am 
her  father ;  for  it  might  be,  that  A.  had  ifliie  a  fon  and  another 
^l^ughter  befides  M.  for  any  thing  that  is  flicwn  to  the  contrary; 
for  me  is  not  named  heir  to  her  fiuher,  in  any  (hewing*  before  ; 
and  then  he  is  not  damnified  by  this  erroneous  judgment,  as  the 
writ  fuppofes,  as  right  heir  to  M.  fi-om  whom  no  right  is  de- 
fcended; and  the  writ  of  error  (hall  be  brought  by  hinty  whojhall 
have  the  thing '^  whereof  the  judgment  was  erroneoufly  given^  and  that 
K  the  right  heir  of  A.  fo  this  judgment  is  reverlible  by  hirfi  in  the 
itmainder  by  the  common  kw,  or  by  the  equity  of  the  ftatute  of 
9  R.  2,  3.  (Quaere  hoc.)  and  not  by  the  heir  gentral  of  NJ,  and 
admit  that  it  fhould  be  intended,  that  M.  was  right  heir  to  A.  yet 
bccaufe  i^\%feejimple  was  not  then  executed  in  her^  but  was  expe&ant 
upon  the  tail,  he,  who  fhall  demand  this  fee  fimple,  when  the  tail  i$ 
fpcaty  muft  make  himfelf  right  heir  to  A.  according  to  the  limits^ 
tion  of  the,  remainder ;  for  though  C.  was  of  the  half  blood  to  M. 
^et  he  fliall  have  this  remainder  of  the  fee-fimple  as  right  heir  to  A. 
if  he  be  of  the  whole  blood  to  him,  by  whom,  ice.  D.  80.  b.  and 
90.  Mich.  1  Mar.  Reynolds  v.  Dignam,  als.  Vemey's  cate.  ■ 

Ibid,  cites  3  H.  4.  where  the  ijite  female  in  tail  fiecial  brought  a 
wit  of  error y  becaufe  that  (he  is  to  rehave  the  land,  and  not  her 
brother,  who  was  general  heir  to  the  anceftor.  And  cites  alfo  Hill. 
'^  £•  3-  to  the  like  purpofe. 

^.  n.^\nremaindery  or  reverfon  ^xpeSant  on  eftate  tail,  may  have  n  ^^  ^ 
«Tor.    Trin.  25  Eliz.  3  Rep.  3.  b.  4.  a.  the  third  refolution  in  be  a  r«. 
the  Marquefs  of  Winchefter's  cafe.  mainder,  or 

•  -i-j     J  .  rercrfion 

.  *^  •o«  •*  "ji^^  which  is  a  foftcicni  ground  to  maintain  writ  of  error*    Arg.  Falm.  a  37. 
2^  $0-  A^flt  3.  Br.  Error,  133.      ■  And  3a  E.  3.  Error,  7a.  where  it  was  requiied  Xajhtw 

*»  A»  cam  to  lit  rvotrjm^  mnd  thai  be  bad  a  rtvtrjio^  tmd  mi  a  rigU  mly.         ■  iit»  173.  the  Oneea 

▼•  Braybrooke  S.  C S.  S.  cited  per  Haughcon  J.  Palm.  845.— *S*  C  dttoi  «*  iW»v4 

pcrcouDfeL    Arg,  RoU.  R.  301. See  3  Uv.  36.  Hmchinfoo*$  cafer- 


3*  Mich.  21  &  22  Eliz,  It  was  argucd^and  25  adjudged  be-*  1^*70. 
twcen  Braywiooks  and  the^JL©.  Norrzs,  Uut  h$  in  rmmnder  %^^ 
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the  Queen     may  havc  writ  of  error ;  but  if  he  in  remainder  be  aiiainted^  during 
y.  Bray-       the  life  of  the  tenant  for  lifsy  the  queen  fliall  not  have  it,     D.  l88^ 
Sc^Brl^-     Marg.  pi.  9.  Mich.  21  and  22  Eliz, 
brook's  cafe.— See  Marq.  of  Winchcfler's  cafe. 

4.  Jnd  17  Eliz.  (b  adjudged,  as  there  was  faid,  between  Hen- 

NINGHAM    and   juftice  Wyndham.   D.    118.  Marg.  pi.  917, 

£Iiz. 

S.  c.  cited         ^.  A.  filed  two  writs  of  error,  one  to  reverfe  a  fine,  the  other  to 

Mare  pi.     '^verfe  a  common  recovery,  by  reafon  of  his  nonage.     Tanficid 

2.  *     moved  that  the  writ  to  reverfe  the  fine,  was  not  well  brought.   The 

r  o  ^  ^  1   cafe  was,  B,  was  tenant  for  life^  in  right  of  his  luif^  the  remainder 

L  ooj  J   fg  fhe  plaintiff' in  feeyZnd  they  joined  in  a  fine  to  D.    It  was  infift.J, 

that  they  all  ought  to  join  in  the  writ,  and  there  ought  to  be  fum- 

mons  and  feverances,  and  he  cannot  bring  it  alone ;  but  it  was  an- 

fwered,  that  this  writ  is  well  brought  by  the  plaincift'  alone;  for  it 

is  brought  for  an  error  in  faity  viz.  his  nonage^  and  of  his  nonage,  die 

other  can  take  no  advantage ;  fo  the  caufe  of  the  a^  on  being  jtveralf 

and  not  joint,  chey  cannot  join  in  the  adlion,  34  H.  6.  in  cafe  of 

attaint ;  7  H.  4.  44.  and  they  relied  upon  the  cafe,  29  AiT.  14.  The 

court  held  the  writ  was  well  brought,  becaufe  it  is  no  error  in  the 

ricordy  but  an  error  in  fait ;  and  if  two  infants  bring  a  writ  of  err&r^ 

they  muft  aflign  the  errors  feverally ;  and  therefore  if  one  be  within 

age  he  muft  bring  the  writ  alone.     Cro.  £•  115.  30  and  31  Eliz. 

B.R.     Pigottv.Ruffell. 

6-  If  hujbandand  wife  levy  a  fine  of  the  wife's  land  unto  a  ft'ran- 
ger,  the  wife  being  within  agey  they  IhaH  have  a  writ  of  error  during 
her  nonage.     F.  N.B.  21  (D). 

7.  jf.  levies  a  fine  6f  lands  to  JB.— C  cannot  have  a  writ  of /r- 
ror  to  reverfe  this  fine,  although  C*  be  in  poffejfiony  and  tenant  in  fa 
^/n^Zf  of  the  land.    Jenk,  i6i.  pL  6. 


(G*  b.  3)    RevcrfaL     How.     By  Plea,   without 
Writ  of  Error,  and  by  what  Plea. 

I.  Where  a  ffnc  is  pleaded,  it  is  no  plea,  that  there  is  nofuch  re* 
tori  of  writ  ef  coFoenanty  upon  which  it  was  levied  \  fofafine  levied 
without  original  is  not  void,  but  error;  for  they  are  judges  of  die 
thing.  Br.  AfEfe,  pL  397.  cites  26  H.  6.  and  Fitzh.  Affife,  13. 

3.  If  error  be  in  the  proclamations  of  a  fine,  they  (hall  be  rcverfed 
by  plea  with6ut  writ  of  error ;  but  that  fine  neverthelefs  rcmaii* 
<»  good  force  ftill;  for  they  are  feveral  matters  of  record;  yet  if 
error  be  in  the  fine,  the  proclamations  are  void  j  becaufe  the  nnc  is 
the  firft  record,  whereupon  the  proclamations  depend,  ztidfuH^ 
fubje^o  iollitur  ejus  accidens.  Weft's  Symb.  f,  192.  cites  pL  266t 
a.  D.  foL  216.  pi.  54.  4  Eliz. 


(G.b.4)  Pica* 


Sint.  sss 


(G.  b.  4)  Pleadings,  Where  a  Fine  is  pleaded, 
1  f o\v  it  may  be  avoided  by  Pleading  Partes  Finis 
non,  &c.     Or  by  confeffing  and  avoiding. 

1.  The  fine  is  good,  if  any  of  the  parties  htfeifed  at  the  timi^ 
&c.     Br.  Eftoppel,  pi,  26.  cites  40  E.  '3.  30. 

2.  If  a  fine  be  levied  to  a  monk^  by  a  Jhrangi  name^  it  fhall  be 
cftoppel  to  plead  profejjton.     Br.  Eftoppel,  pL  2.  cites  3  H.  6.  23, 

3.  Where  a  recovery,  or  fine  of  my  anceftor  is  pleaded  againft 
me,  I  ought  to  Jhew  how  my  ancejlor  came  to  it  ofier^  and  oth^rwife, 
he  cannot  confefs  and  avoid  it;  for  it  U  not  fufficient  to  fay,  that 
the  anceftor  was  feifed  after,  without  (hewing  how  he  came  to  it. 
Br,  Confefs  and  Avoid,  pi.  57.  cites  6  £•  4.  11,  per  Neale, 

4.  It  hath  been  refolved,  that  againft  2i  jointenancy  pleaded  by  fine, 
the  demandant  may  confefs  and  avoid  the  fine ;  as  to  fay  that  the 

jointenant  not  named^  releafed  before  the  writ  brought^  or  that  they  both 
infeoffed  one  who  re-injeoffea  the  tenant^  or  the  like ;  fOr  thefe,  or 
the  like  pleas,  confeffing  and  avoiding  the  fine  do  in  no  fort  weaken    * 
the  ftrength  or  force  of  the  fame.     2  Inft.  524. 

5.  It  is  faiJ  in  one  book,  that  a  fine  may  be  avoided  in  two  man-  f  '^  '^6  1 
«/rj,  viz.  either  to  fay  quod  partes  finis  nee  eorum  aliquis  tempore  U*  Br  F 
vationis  finis  nihil  habuerunt ;  nee  eorutn  aliquis  aliquid  habuit^  fa^r.  pi/  g^. 
Jed  quidam  y.  S,  cujmjiatum  ipfe  habet ;  or  to  confefs  and  to  avoid  c'tcs  S.  C, 
the  fine,  as  to  fay,  that  J.  S.  was  feifed,  till  bv  the  conujor  dijfeifed,  ^^  ^^^^^ 
toho  levied  the  fine,  viz.  that  y.  S,  entered,  who  enfeoffed  him^     Co.  feft  the  " 
R.  on  Fines,  17.  cites  3  H.  7.  9.  fine,  and 

avoid  it  hf 
elder  title  and  regrets ;  and  where  he  chat  fo  pleads,  concludes^  ^  de  boe  pomt  fc  fu^r  pairiam,  he» 
w!io  pleads  the  fine,  fliall  fay  c^  idem  fterfm  Jtrmlitir :  and  there  it  appears,  (he  fays)  that  there  ar« 
diverie  forms  of  piecing  in  avoidance  of  a  fine,— — *— 7-Br.  10'aes  joiaed^  &c,j>l.  3,  cites  31 
H.  6.  2 1. 

6.  Upon  a  formedon  af  gift  in  tail  by  fine,  ne  dona  pas  is  a  good  $.  p.  Br. 

plea,  and  averment  againft  the  fine,  and  in  avoidance  of  the  fine,  Eiloppei, 

per  Cur,  Co.  R.  on  fines,  17.  cites  38  E.  3.  3.  a.  P^- *^-  ^'^^ 

#  ■■*'*'*'  401:..  3. 30. 

if  he  is  a  ftranger  to  t  he  fine. 

jr.  Et  notandum  eft,  if  one  plead  in  avoidance  of  a  fine,  quod  s.  P.  and 

partes  finjs,  ncc  eorum  aliquis,  &c.  the  other,  in  maintenance  of  the  ^^"'®  |f "® 

finC'^  need  not  to  Jhew,  that  the  parties  had  the  ejlate  \  but  he,  that  '^fnndtr  '* 

pleads  in  avoidance  of  the  fine,  ought  to  conclude,  ^  de  hoc  ponitfe  made.  The 

fuper  patriam  \  then  he  that  maintained  the  fine,  (hall  not  fay  more  J^^"^" 

dian,  i^  prediifus  quer,  fimiliter^  tzCf  and  if  he,  that  pleads  the  fine,  becaufc  th^ 

fan  prove,  that  any  of  the  parties  to  the  fine  had  any  thing',  this  is  defendant 

gcx>a  enough  for  him.     Co.  R.  on  fines,  17.      '  Pj"**^  '■* 

five,  and  then  this  makes  ilTue  immediately,  as  ne  dcnapasy  nul  tort,  not  gailtyy  &c.  Br.  IfTue 
joined.  Ice.  pi.  3-  cites  33  H.  7.  ai«  per  Littleton,  who  faid  that  it  was  adjudged  by  Sir  John  Tuna 
in  C.  p. 

D  d  3  8.  And 
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Sine. 


Nor  need         g.  And  upon  this,  that  hath  been  laid,  it  appears  clearly,  that  if 
^^thT*  ^"®  P*^  ^^^  partes  finis,  &c.  fed  quidam  jf.  S.  cujus  ftatum  ipfe 

f  Me  of  J,     habet,  &c.  the  Jeiftn  of  J.  S.  is  not  traversable ;  but  he,  Aat  pleads 
and  it  is    tne  fine,  ought  to  maintain  the  fine,  as  is  aforefaid.    Co.  Rt  on 
i^  well  as     Fines,  I7* 

if  the  que  '     4 

ellate  had  been  limited  in  him  who  was  party  to  the  writ.    Br.  Finesy  pi.  70.  dta  37  H.  6. 34. 

9.  If  zfeme  covert  only,  without  her  baron^  levies  zfine  executerji 

though  the  baron  continues  in  pojfejjion  during  his  life^  and  after  dies, 

•  yet  VDAS  {hould  conclude  the  feme  and  her  heirs  \  but  \f  execution  had 

been  fued,  and  after  the  baron  had  died,  this  had  avoided  the  fine  for 

ever.     Co.  R.  oh  Fines,  17. 

ID.  Scire  facias  to  execute  a  fine  levied  by  D,  where  be  badht 
two  parts  in  common  with  J*  5.  at  the  time  of  the  fine,  who  was 
feifed  of  the  third  part  in  common  with  the  (aid  D.  who  levied  the 
fine  of  the  third  part,  &c.  it  is  dangerous  to  fay  that  D.  had  nothing 
at  the  time  of  the  fine,  hyxtjhallfay  that  he  had  nothing  but  in  common 
with  J.  S.  which  ejlate  he  has  \  nota.  Br.  Sci.  fa.  pL  I.  cites  26 
H«  8.  9*- 

1 1.  It  is  a  good  plea  to  fay,  that  y.  S.  was  feifed  tenure  levaf^ 
and  before  the  fine  levied,  without  tbat^  that  the  parties  *m  the  fine 
had  any  thing  therein  at  the  time  of  the  fine  levied.  Weft's  Symb. 
f.  291.  cites  9  H.  4.  27.  3  H.  6.  27. 

12.  Or  to  fay,  that  the  parties  to  a  fine  had  nothing,  &c.  but 

A.  B.  whofe  ejlate  he  hath^  et  de  hoc  ponit  fe  fuper  patriam,  Weft's 
.  Symb.  f.  191.   cites  33  H..6.  18.  26  H.  6.  fo.  9.  42  £.  3.  ao,  4 

H.  4.  8.  14  H.  4.  33.  4H.  7.  c.  24. 

13.  A.  devifed  to  n.forlife^  and  if  B,  have  iffue  makj  then  £• 
fuch  iffue  male  and  his  heirs  for  ever  j  and  after  B.'s  death,  if  he  leave 

no  ijue  male^  then  to  C  and  his  heirs.  B.  fuffered  a  recover)',  in 
which  he  was  vouchee,  and  the  ufe  was  declared  to  B.  and  his  heirs. 
The  coheirs  of  A,  were  E.  and  F.  two  femes,  then  of  age  and 
unmarried.   5.  by  will  gave  the  land  to  y,  N^  in  tail,  remainder  over. 

B.  died,  and  C.  entered;  afterwards,  J.  N.  andJV.  R,  joined  in  levy^ 
[  337  ]   "*"^  ^fi^-i  and  fuffered  a  recovery  to  the  ufe  of  W.  R.  and  his  heirs. 

It  was  objefted  that  partes  finis  nihil  habuerunt,  in  regard,  that 
before  the  levying  ity  W.  R,  (who  was  faid  to  be  the  diiTeifor  of  the 
premifles),  ly  leafe  and  releafe  did  convey  the  inheritance  of  the  pre- 
mij/is  to  W.  S.  in  mortgage^  and  that  though  W.  R.  had  the  poffct- 
fion,  yet  this  was  under  the  provifo  of  the  mortgage,  as  tenant  at 
will  to  the  mortgagee,  until  default  of  payment.  But  Ld.  C  Par- 
ker held,  that  in  this  cafe,  it  could  not  be  faid,  that  partes  finis  nihil 
^habuerunt;  becaufe  J.  N.  as  devifee  ofB,  had  a  right  againji  ai 
perjons  but  the  heirs  of  A,  and  that  W^  R.  entering  upon  him  was  a 
^j/'ifi^y  and  though  W.  R.  afterwards  mortgaged  in  fee,  yet  he 
continuing  in  poireflion,  and  joining  with  J«  N.  in  the  fine,  it  could 
not  be  faid,  that  partes  finis,  &c.  when  one  of  them,  viz,  fF*  R* 
bad  the  poffeffnny  and  J,  N.  the  right  againft  W.  R.  and  alfo  againft 
his  mortgagee ;  and  klfo  that  E.  and  F.  the  coheirs  of  A.  being  of 
age,  and  unmarried  at  the  time  of  recovery,  fuffered  by  B.  were 
barred  by  the  Aatute  of  limitations.  Wms's  Rep.  505,  506,  507, 
519,  520.  Mich.  17 18.    Carter  V.  Barnardifton. 

(G.b.5) 
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(<J.  b.  5)  Rcverfed  by  one^  where  it  fliall  benefit  others. 

1.  The  law,  after  Ac  ftatutc  of  4  H.  7.  is,  that  If  the  eflate  con-  See  Mo. 
tained  in  the  fine  was  defeated  within  the  5  years^  the  fine  thereby  »5*- co'>tra 
had  Ufi  its  force^  not  only  againft  him,  who  had  defeated  it,  but  j^^ 
againft  all  others  that  bad  right  or  title  paramount^  and  who  do  not 

put  in  their  claim  within  the  5  years  after  the  proclamations^  though 
he  who  defeated  it  had  brought  his  aaion  within  5  years,  but  had 
no  judgment  and  execution  till  7  years  were  pajfed  ajter  the  proclama-^ 
tions.  per  Saunders.  PI.  C.  358.  b.  in  cafe  of  S towel  v.  Ld.  Zouch, 

2.  Tenant  for  life,  remainder  for  life,  remainder  in  fee  ;  if  the 
fix^  tenant  for  life  alien^  and  the  alienee  levy  a  fine  ^  he  in  remainder 
for  life  may  enter,  and  defeat  the  fine,  and  not  be  in  remainder  in 

fee  j  and  if  he  enters^  this  (hall  give  benefit  to  him  in  remainder  in 
fee ;  for  the  fine  againft  him  Ihall  be  oufted.  And  by  the  fame 
reafon,  \[  he  makes  continual  claim,  he  in  remainder  in  fee,  at  all 
times  after  fhall  take  advantage  of  it,  and  fhall  avoid  the  fine,  as 
iSaunders  faidp     PI.  C.  359. 

3.  Fiije  being  levied  by  A.  in  tl^f  nanfe  0fB,  2,  recoinveyance  was 
decreed,  and  that  a  vacat  (hould  b«  made,  if  by  law  it  might  be. 
Roll.  R.  115.  in  cafe  of  Day  v.  Hung  ate,  cites  38  &  39  El.  the 
cafe  of  Qell^rband  v.  Hubard« 

(H,  b)    Revcricd  or  Avoided  by  Death  of  Conufor, 

or  Conufee. 

1.  If  fine  be  acknowledged  before  ajudge^  and  the  conufor  dies,  it 
may  be  inrolled  after.     Co.  R.  on  Fines,  10. 

2.  1{  one  of  the  conufees  dies  before  return  of  the  writ^  this  malges 
not  the  fine  void,  but  voidable  only  by  writ  of  error.  Per  two 
juftices  againft  Glynn  Ch.  J.  who  held  it  void,  for  this  reafon. 
?.  Sid.  94,  95.  Trin.  1658.  B.  R.     Row  v.  Yeveley. 

3.  The  father  and  fon  join  ifi  a  fine  In  order  to  make  a  fettlement  » 
VpoA  the  fecond  wife  of  the  father,  who  was  only  tenant  by  the  cur* 
tefy,  the  remainder  in  tail  to  his  faid  fon.  One  of  the  cognifors  died 
after  the  caption,  and  before  the  return  of  the  writ  of  covenant;  and  now 
the  writ  of  error  was  brought  to  reverfe  it,  and  this  was  ^gned  for 
error,  fer  Cur.  Jf  it  had  been  in  the  cafe  of  z  pure  hafor for  a  valuable 
confideration^  the  court  "would  have  ftiewed  him  fome  favour;  but  it 
being  to  do  a  wrong  to  a  young  man^  they  would  leave  it  open  to  the 
law.  3  Mod.  ^9.  Pafch.  2  Jac.  2.  B.  R.     Okell  v,  Hodgkinfon, 

4*  Conufor  died  between  the  tefie  and  return  of  the  writ  of  cove-?  -  ^  * 
nant,  for  which  reafon  the  fine  was  reverfed.  Hill.  3  and  4  Jac.  2*  L  33^  J 
B.  R.  Cumb,  ^7,  71.  Price  V.  Davis. 

5*  If  the  caption  of  a  fine  be  taken  in  thi  vacation^  and  the  writ  be 
returnable  the  next  term^  the  death  of  the  party  determines  it ;  but  if 
St  be  returnable  the  term  before^  it  (hall  be  veell,  notwiAftanding  the 
party's  dea^h.  Farn  2«  per  Cur.  Pafch.  i  Annie,  B.  R.  in  Dr. 
Woodward's  cafe, 

nd4  (H.b.jj) 
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(JI.  b*  2)    Rfcvcrfcd  by  Error  brought  in  B.  R. 

How* 

PerBerkley  !•  If  a  writ  of  error  be  brought  in  B.  R.  to  r^verfe  a  fine  levied 
J.  Mar.  10  ,  in  C.  B.  the  very  record  of  the  fine  itfelf  is  oever  removed  hither, 
Sr  ^r  ^^^  ^"  *  tranfcript  of  it :  but  if  this  court  adjudgi  it  irroneousj  then 
137.  cites *i  ^>  certiorari  goes  to  the  chirographer,  to  certify  tbi  very  fiju  ^  and 
H.  7*  i9f  when  it  comes  up,  it  is  aSlually  cancelled i  per  Holt  Ch.  J.  x  Salk. 
Rt<^;J?  341.  Fazacharly  V.  Baldo. 

48.  cites  S.  C.     ■      Ibid.  pi.  46.  cites  40  Afl*.  29.    ■  Upon  a  tranfcript  of  a  lecord,  a  mm 

ihaXi  nnt  affiSn  erroir,  if  it  be  not  upon  a  writ  of  error  fued  upon  a  tranfcript  of  a  fine,  axMi  chrro 
he  fliall  afiign  errois  upon  the  tranfcript  »f  th<  note  of  tbt  fim  \  and  if  the  juftices  «to  conceive  it  er* 
ror,  then  they  fhall  fend  for  the  note  of  the  fine,  and  ihall  reverfc  the  fame.  F.  N.  B.  so  (F).— - 
But  B.  R.  Record,  pi.  79.  cites  5  Ma.  i..nora,  that  in  B.  R.  they  have  diverfe  precedents,  that 
in  writ  of  error  upon  fine  the  record  itfelf  Iball  be  certified,  fo  that  no  more  proclamatioos  fliaU 
be  made,  and. if  they  are  reverfed,  this  makes  an  end  of  all,  but  if  they  are  ftfirmal',  then  rfie  rt- 
tordjl^edl  befent  into  C,  h.  by  w'ttimus  to  be  proclaimed  and  ifigrojfd,     Qnod  nota,  for  if  nothing  be  re- 
moved but  the  tranfcript,  they  may  proceed  in  B.  C  not withftandin g.  1  Ceffkr»v i  was  a- 
warded  out  of  B.  R.  dire<^ed  to  the  eufin}  brtvium,  which  was  to  remove  tie  foot  and  record  ef  a  fm^t  le- 
vied tempore  rcg.  apd  reginc  ?•  &  Ma.  (whereof,  in  law  and  truth,  only  the  tranfcript  was  re- 
moved before  by  writ  of  error,  and  en  or  found  and  adjudged  in  this)  to  the  intent,  that  the  recwd 
of  the  fine  (ho  :ld  be  removed  afitcin  in  C,  B,  amdtancellul  im  B.  IL  and  of  this  are  books  and  pr^ 
cedents.    And  Egertoo,  clerk  of  the  oftice  of  chirographer,  (hewed  a  precedent  tempore  E.  3. 
of  certiorari  out  of  the  chancery  directed  to  ihe  juft.ces  of  C.B.  &  pro  tenore  pedis  fnii  pro  emre, 
aud  by  mittimus  fent  over  into  B.  R.  anno  16  £.  3.  0. 174.  b.  pi.  44.  Pafch*  10  Eliz-  Aiioa. 

2.  Where  a  writ  of  error  brought  in  B,  R.  was  dircfted  to  the 
cuftos  brevium  of  the  C.  B,  to  remove  recardum  V  frocejfum  (leav- 
ing  out  the  word  pradiSf.)  cum  omnibus  ea  iangentibusy  which  was 
done  accordingly,  it  fecms  that  the  writ  of  error,  in  form,  is  not 
good  becaufe  die  tranfcript  ought  to  be  removed,  and  not  the  very 
record  itfelf,  until  judgment  be  given  of  reverfaU  And  this  appears 
in  diverfe  books  and  precedents,  as  21  £.3.  40.  Lib.  AS.  24.  Be- 
caufe there  is  no  chirographer  in  B.  K.  if  die  fine  be  affirmed.  D. 
89.  b.  pi.  2.  4.  Mich.  I  M.  Reynolds  v.  Dignam  a).  Yemen's  cafe. 

3.  When  a  fine  is  to  be  reverfed  for  error,  the  courfe  is  fi>r  tiie 
plaintiiF  in  the  writ  to  hsivt/everal  writs  of  error ;  viz.  one,  dired- 
ed  unto  the  Cb.  J.  of  the  court  of  Common  Pleas,  to  certify  the  n^ 
cord  and  procefs  of  the  fine,  and  another  to  the  cuftos  brevium  of  the 
tune  court  to  certify  the  tranfcript  of  the  foot  of  the  fncy  and  the  third, 
to  the  chirographer  to  certify  the  tranfcript  of  the  record  and  procefs  of 
the  fine.     Weft's  Sjrmb.  t  192. 

•The  reafon  4.  Error  being  brought  in  B.  R.  of  a  fine  in  C.  B.  the  fine  was 
r^^'^'^of^he  ^ff^^"^^*  ^^^  "ow  a  writ  of  error,  coram  vobis  reftden.  was  brought 
fincTonly,  ^^re ;  and  exception  was  taken,  that  the  writ  ought  to  abate  ;  for 
and  not  the  that  no  fuch  writ  lies  in  this  cafe,  becaufe,  ♦  only  a  tranfcript  of  the 
th^^fin  **^  ^^^  "  removed  into  this  court ;  and  it  was  likened  to  the  cafes  of 
Aaii  b^re-  ^""^^^  *"  ^c  Exchequer  Chamber,  where  only  a  tranfcript  goes  up, 
moved  by  and  if  the  writ  abates,  no  writ  of  ef  ror  coram  vobis  lies.  Sed  per 
writ  of  Cur.  the  reafon  of  that  is  not  becaufe  they  in  the  Exchequer  Chamber 
hecauVe^«  ^^^^  ^^Y  ^  tranfcript,  but  becaufe  tiicy  have  only  a  particular  autbo* 
B.  B.  there   rity  to  affirm  or  to  reverfe.    it  W)as  adinitted,  that  the  tranfciipt  of  the 

xecord 
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ncorci  of  a  fine  is  only  removed,  becaufe  upon'judgment  of  reverfal,  a  ^'  '^^''^C 
certiorari  goes  for  the  very  foot  of  the  fine,  and  it  is  cancelled.  f^/Jn^in^* 
But  notvvithftanding  that,  the  court  held,  that  error  coram  vobis    i2.^Br. 
refiden.  lay.  Pafch.  4  W,  &  M.  B,  R.  i  Salk.  337,   Winchurch  v.   Record,  pL 

29. 

(H.  b.    3)     Rcvcrfed,     Ancient  Demefne.     Fines  [  339  ] 
levied  there  Reverfed  by  Writ  of  Difccit* 

I.  Scire  facias  was  fued  upon  a  writ  of  difceit,  which  was  to  re- 
verfe  a  fine  levied  of  land,  which  is  ancient  demefne ;  the  lord  brought 
the  writ  of  difceit,  and  the  record  of  the  exchequer  was  ihewn, 
proving  the  manor  of  £•  to  be  in  ancient  demefne ;  and  the  plain- 
tiff (aid,  that  parcel  of  the  land  in  the  fine,  was  parcel  of  the  manor^ 
and  parcel  at  the  common  lav;<^  and  the  (kfiendant  cannot  deny  it ;  and 
becau/e  the  tranfcript  was  fent,  therefore  the  court  fent  to  the  cham^ 
berlain  of  the  Exchequer  for  the  fine  itfelfi  and  upon  this  they  ad- 
judged that  the  fine,  as  to  this  wnich  was  ancient  demefiie,  ihould  be 
reverfed,  and  *  annulled ;  and  the  lord  reftored  to  his  feigniory ;  and  ^Orig. 
the  fine  was  marked  of  this  parcel  and  not  drawn  off  the  file ;  ror  it  is  (^i"^*«n*)-. 
good  for  the  reft,  and  therefore  it  feems  here,  that  by  thefe  words, 
(void  and  annulled,)  that  it  is  void,  as  well  to  the  parties  as  to  the 
lord}  and  yet  by  17  £.  3.  the  conufee  (hall  have  the  land.  Br. 
Fines,  pi.  47.  cites  21  £•  3.  20.  and  7  H.  4.  28. 

2«  Fine  was  levied  of  land  in  ancient  demefne  at  common  law, 
the  lord  brought  writ  of  difceit  againfl  thofe  onfyy  who  levied  the  fine 
and  not  againjl  the  terrf-tenantSy  and  h2Ldfcire  facias  againji  the  ter- 
tenants^  ^nd  well ;  and  it  was  agreed  that  the  fine  fhall  be  annulled 
againji  the  lord\  but  quaere,  if  by  this  it  (hould  be  void  between  the 
parties  and  fo  fee  in  this  a£Uon  non-tenure  is  no  plea,  if  it  may  be 

a;ainft  thofe  who  are  not  terretenants.     Br.  Difceit,  pi.  38.  cites  7 
.4.44. 

.3.  If  a  man  levy  a  fine  at  the  common  law  unto  another  of  land^ 
which  is  in  ancient  demeihe ;  the  lord  of  ancient  demefne  fhall 
have  a  writof  difceit  againft  him,  who  levied  the  fine,  and  he,  who 
is  tenant,  fhall  avoid  the  fine ;  and  there  he,  who  ought  to  give  the 
land,  finill  be  reflored  unto  his  pojfejpon  or  title^  which  he  had  given 
by  the  fine  \  becaufe  the  fine  and  gift  thereby  is  avoided ;  but  if  hey 
who  levies  the  fine,  had  after  by  his  deed  releafed  unto  him,  who 
hath  the  polfeffion  by  the  fine,  or  by  the  deed  confirmed  his  ejlate  in 
the  land  I  then  he  unto  whom  the  releafe  or  confirmation  is  made, 
Ihall  have  and  keep  the  land,  notwithftanding  that  the  fine  be  a* 
voided;  becaufe  that  releafe,  or  confirmation,  made  unto  him 
bei^g  in  pofTeffion  hath  made  his  eftate  firm  and  rightful  againft 
him  and  his  heirs,  who  releafed  or  confirmed  the  fame.  F.  N*  & 
98  (A.) 


(H.b.4) 
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(H.  b.  4)   Rever/al  of  Fines,  of  Ancient  Demefne. 

At  ivbat  Ti?ne. 

1.  Where  a  man  recovers  land  in  ancient  demefne courts  vAnAwu 
mzdefranifee  before  tyfine  levied  at  common  lawy  Ais  JHdgmeBt 
in  court  of  ancient  demelhe  is  void,  &  coram  non  judice.  Br. 
Judgment,  19.  cites  7  H.  4.  27, 

2.  It  was  argued,  and  at  length  agreed,  that  a  lord  in  ancient 
demefne  (ball  have  a  writ  of  defceit,  ajfier  a  fine  levied,  and  the 
king*s  ftlver  paidy  though  the  fine  he  mt  engrojfed.  Mo.  6.  pL  21. 
HiU.  3  £•  6.  Anon« 


[  34^  ]     (H*  ^^  S)  Pleadings.     In  Maintenance  of  Fines. 

1.  He,  who  maintains  the  fine,  may  fay,  that  the  comtfor  wat 
feifed  in  fee.     Br,  Fines,  pL  50. 

2.  As  in  ward,  the  defendant  intitled  bimfelf  by  joint  eftate  to  the 
anceftor  and  htmfElf  hy  pncy  and  that  he  furvtved\  the  plundflFlaid 
that  thofe  who  were  parties  to  the  fine,  had  nothing  at  the  tiine  of 
the  fine,  &c.  and  the  defendant  faid,  that  the  conufors  were  feifei  in 
fecj  at  the  time  ofthefincjicc.  Br.  Fines,  pi.  50.  dtes  7  H.  0,  21, 

and  33  H.  6.  tic  Replic.  and  Rejoinder. 

(Lb)     Avoided,  &c.     Not  being  perfe3ed. 


I.    A     In  33H.  8.  acknowledged  a  fine  of  certain  lands;  (bi 
^^  •  king's  filver  was  entered,  and  a  conufiuice  taken ;  butdtc 


S.  p.  154. 
p.  254.  as 

but  the    '  fine  was  never  engrojfed.     ♦  He  who  claimed  under  the  fine  came 

prociama-  into  court  ^29  El.)  and  prayed  that  the  fine  be  ingrofied.    The 
to  bltn-****  court  examined  them  on  their  oaths,  to  what  ufe  the  fine  was 

groired,tbo  levied,  and  in  the  feifin  and  pofleffion  of  what  peHbos  the  hnds, 

parties  be-  whereof  the  fine  was  levied,  had  been  after  the  fine  f  ■       On  wbich 

Com *^^  •  examination  it  appeared  fiilly  to  the  court,  that,  die'Darty^tofriim 

cafe^i^The  ^^^  An^  ^^  levied,  was  feifed  after  die  fine,  and  nifiered  a  oooi* 

reafon  of  mon  recovery  of  the  land  ;  and  that  the  (aid  land  had  been  k  en- 

^le  cafe  in  joyed,  according  to  the  faid  fine,  at  all  times  fincc,  &c.  whereupon 

why\he  ^^  court  commanded  that  the  fine  be  ingrofied.    4  Lc.  96.  TriiL 

prociama-  29  £Iiz.  C  B.  Sir  J.  Brome's  cafe. 

CioMs  there 

in.iile,  were  Ji^yed  after  the  conufee's  deathi  was,  bccaufe  ^fotnujon  was  de^efuBi^  Mid  thaC 

only  in  the  dilcretion  Qf  the  court.    Cro.  £.  693.  Mich.  41  and  4a  £liz«  B«  K. 

Hodgefoiu 


(LIfci) 
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(L  b.  2)     ^Averment  againft  Fines.    Continuance  of  *p^  ^^^ 
PoJfeJJion^  and  dying  feifed,  &c, 

1.  kfinf  was  levied  between  baran  and  feme  and  H.  R.  by  which 
line  H.  R.  rendered  to  the  baron  and  feme  in  tally  remainder  to  the 
plaintiff  in  fee  j  and  he  in  remainder  fued  executlon^fuppojlng  the  ba^ 
ron  and  feme  to  be  dead  without  Iffue  of  their  bodies  ;  the  tenant  fald 
that  bepre  the  fine  H.  R.  gave  to  the  baron^  who  was  party  to  the 
fine  in  tall^  the  remainder  over^  who  had  IJJue  P,  by  another  feme^ 
arid  died^  whofe  ejfate  P.  the  tenant  hasj  and  did  notjhew  where  the 

fee  fimple  was^  and  yet  well,  and  averred  the  continuance  of  the  pof 
fejfvm  in  the  donee^  at  the  time  of  the  fine,  and  was  not  eftopped  by 
the  fine  to  the  contrary  thereof.  But  per  Thirning,  if  it  had  been 
conuiance  de  droit  come  ceoy  &c.  it  had  been  contra,  by  which  the 
plaintiff'iaid  that  H.  R.  was  feifed  in  fee  at  the  time  of  the  fine,  abf- 
que  hoc,  that  he  gave  in  tail  before  the  fine,  Br.  Eftoppel,  pi.  67. 
cites  II  H.  4.85. 

2.  The  ijpie  in  tail  cannot  aver  continuance  of  poffeffion  againft  a  s.  P.  Be- 
jinefur  conufance  de  droit  come  ceo,  &c.  but  contrary  cf  his  wlfe^  and  caufe  tbit  k 
blm'ln  rpnainder ;  for  they  are  not  parties  nor  privies.     Br.  Aver-  %^^'^'*** 
nient,pl.  57.  cites  12  £.4.  15.-— —Neverthelefs,  where  the  ba-  definibusT 
ron  is  eAdpped,  the  feme,  who  claimed  by  him  fhall  be  eftopped.  and  not  at 
Br.  Averment,  pi.  57.  cites  4  E.  3.  w^wKich 

vras  after  the  ftatute  of  W.  2.  de  doni.«  conditionalibui,  made  T)  E.  x.  contra  of  a  fine  fur  conufancB 
g/'  tkciitariUtM  I  JQT  this  %uat  ai  ccmmon  iaw»  Co.  R.  on  Fines  4.  cices'ii  £.  4.  15.  19.— Br.  FiDci 
pi.  7^  S.  P.  fiitfi  13  ASi  %• 

3.  Againft  a  ^nefur  conufance  de  droit  tantum^  (^  fur  grant  and  f  ^4.1  1 
rendery  and  a^inU  a  fint  fur  releafcy  levied  to  the  tenant  in  tail,  or  \^  j^, 

by  tenant  in  tail,  the  ifTues  may  aver  continuance  of  their  poiTeffion  menc  6.  ~ 

in  their  anceftor.     For,  although  the  ftatute  de  donls  conditionally  cites  8  K. 

bus  was  made  13  £.  I.  and  our  ftatute  made  27  £.  i.  yet  it  was  ^  ^* 

not  the  intention  of  this  ftatute  to  take  away  the  liberty  and  benefit  ^Z**  ^^^ 

of  the  iflue  in  tail,  which  the  ftatute,  de  donls  condltlonallbus  had  811.4.7.  * 

given  to  them  \  for  it  appears  that  the  intention  of  the  makers  of 

this  ftatute  was  to  reform  fuch  averments,  which  were  contra  leges 

Uf  cenfuetudlnes  Anglia  antlgult*  ufitat.  and  not  to  toll  fuch  lawful 

averments,  as  by  the  ftatute  de  donls  condltlonallbus  were  given  to 

die  tenant  in  tail ;  but  againft  a  fine  fur  conufance  de  droit  come  ceoj 

&c.  to  which  the  anceftor  in  tail  is  a  party,  the  iflue  in  tail  fliall  have 

averment  of  continuance  of  pofteiSon  in  his  anceftor  againft  the  fine 

in  fomc  cale,  and  in  fome  not.    And  therefore  I  have  taken  this  -    n 

dhrerfity,  itfiat  againft  a  fine  levied  by  tenant  In  tall  fur  conufance  de  Fines'^pl. 

droli  comeceoj  &'c.  the  iflue  in  tail  0^1  have  no  averment  of  a  con-  35- cites  I 

tinuancei  of  pofleffion ;  but  if  a  fine  fur  conufance  de  droit  come  ceoy  ^*^  ^* 

&c.  be  levied  to  the  tenant  In  tally  tnis  ihall  not  conclude  die  iflue 

(as  divers  books  fay)  to  aver  continuance  of  pofleflxon.    Co.  Read. 

ofFii]e$>i6. 

4.  j/nJ 
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4.  t//!^  in  fomc  csScs^  privies  in  blood  and  inker itaiU  alfolhall 
have  an  averment  aeainft  die  fine,  notwithftanding  die  ftatuteoTiS 
Ed,  I.  And  dieretore,  if  tenant  in  tail  accepts  a  fine  fur  comifajue 
de  droit  come  ceo^  6fr.  yet  the  iffue  in  taily  that  is  privie  and  beir  b 
tail,  (hall  aver  continuance  otpofleffion in  the  &ther  \  for  it  fiand* 
eth  virell  with  the  fine,  which  is  (come  ceo  que  il  ad  de  fon  done). 
2  Inft.  517. 

5.  So  it  is  in  the  cafe  above,  if  tenant  in  tail  had  granted  and  reih 
dered  the  land  to  the  conufor,  the  ijfue  in  tail  wight  have  avtrrd 
continuance  of  pojfe£ion  in  the  father ;  for  the  fine  was  executory, 
and  nothing  veiled  in  the  conufor  until  execution.     2  Inft.  517. 

6.  But  if  tenant  in  tail  Uvy  ctfine  fur  conufance  de  droit  come  c»\ 
the  iflue  in  tail,  though  he  be  not  barred  by  the  fine,  yet  he  fliaO 
not  againft  this  fine  aver  continuance  of  poiTeifion  in  the  father^ 
and  that  diverfity  was  holden  for  law  after  the  fbuute  18  £^  i. 
neither  after  this  ftatute  could  the  iflfue  in  tail  have  generally  pleaded, 
that  partes  finis  nihil  habuerunt^  but  was  oufteS  thereof  by  this  fia- 
tute,  albeit  fome  have  relied  much  upon  thefe  words  in  this  ad  riti 
levatus  i  now  the  flatutes  of  4  H.  7.  and  32  H.  8.  and  the  expo/i- 
tion  thereof  makes  this  out  of  queuion.     2  Inft.  517. 


(I.  b.  3)  Averment  againft  Fines.  Death  of  Co- 
nufor before  the  Tefte  of  the  Dedimtis^  Return  of 
the  Writ  of  Covenant,  Execution^  &c. 

1.  In  aflife,  the  tenant  pleaded  in  bar  by  fine  of  the  anceft9r  tfibt 
plaintiffs  whofe  heir,  &c.  It  is  no  tide  for  die  plaintiff,  that  die 
fame  anceftor  wasfeifed^  and  diedfeifed  j  for  if  he  died  felled  btfvrt 
execution  of  the  fine,  the  entry  of  the  conufee  is  lawful.  But  -it  is 
a  good  tide,  that^  after  the  execution  of  the  fine,  his  father^  or  the 

fame  party ^  to  the  fine  wasfeifed^  and  diedfeifed^  and  he  entered  as  beir^ 
and  was  feifed  until,  &c.  quod  nota,  diveriitv  of  dying  feifed  before 
execution,  and  dying  feifed  after.  Br.  Ai&fe,  pi.  483.  cites  33  £• 
3.  and  10  H.  4.  9.  and  Fitzh.  Tide.  4.  and  14. 

2.  A  man  may  be  received  againft  the  conufance  of  a  fine  taien 
before  the  Ch,  y.  of  the  C.  B.  (which  may  be  without  a  dedimus) 
to  fay,  that  the  conufor  died  before  the  return  of  the  writ  of  covenant^ 
per  Popham  Ch.  J.  Cro.  E.  469.  (bis)  Pafch.  38  Elia.  B.  R.  ia 
cafe  of  Wright  v.  the  Mayor,  &c.  of  Wickham. 

r  7d.2  1       3*  ^  ^®  ^^^  levied  by  a.  feme  covert,  who  died  before  cert^aU 

^  ^^    -^  and  ingroffinenty  and  the  fine  afterward  certified  5  it  was  alledged  fcr 

Reynolds,  error  in  fait,  that  the  woman  died  before  the  tefle  of  the  dedhmSf 

Veraey»  ic  whereas  the  judge  had  certified  the  concord  taken  efter ;  and  this  W0 

**•  ^'^'f'  not  admitted  to  be  queftioned  after  the  certificate.  Hard.  ii'K.hx^* 

lun  u  aL  Ti-jjj^  ib^i,  in  the  Exchequer,  cites  D.  89.  b.  Vcmey's  ca^ 

[  Sec  (Crror  (U.)  pL  4, 5, 6,  ;•  ] 
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(I.  b.  4.)  Averment  againft  Fines.  CoUufion  or  Ufu^ 

« 

1.  Error  to  reverie  his  own  fine,  becaufe  he  was  within  age  CcUujim 

at  the  time,  &c.  and  the  court  adjudged  him  within  age  bv  infpec-  ""^^  *' 
tion ;  the  turtenant  cannot  aver  that  he  was  of^ull  age^  but  mall  have  g^nft  a' 
averment,  that  andther  of  the  fame  name  uvted  the  fine^  and  not  he  fine.  Br. 
wU  appeared.    Br.  Averment,  pi.  55.  cites  27  Aff.  53.  Fines,  pi. 

S.  C.— Ibi  J.  fays,  that  the  principal  cafe  was  agreed  to  be  law.    T.  33  H,  8^ 

2.  The  brd  may  aver  collujion^  againft  a  fine  levied  bj  his  tenant,  s.  P.  Br. 
to  the  intent  to  take  bis  ward  from  hinu    Br,  Averment,  pU  64,  Garde,  pi. 
cites  12  H.  4.16.  ]^i''^J 

But  cites  38.  £.  5.  oootr^  that  the  lord  cannot  avtr  coUafion  againft  the  fine  of  his  tenant  fur  co- 
nofance  de  droit ;  coiDie  ceo.  &c. 

3.  Upon  the  ftatute  of  13  Eliz.  againft  ufurjy  and  27  Eliz*  a^  3  Rep.  80. 
gainft  frauds  although  fines  be  levied  ;  yet  where  there  is  ufuryy  or  J^^f "^""^ 
frauds  or  covin,  they  may  be  averred  fo  to  be  againft  any  a£l  what* 

feever.    Jenk.  254.  pi.  45. 

(I.  b.  5)    Averment  againft  Fines.    Other  Matters^ 

I.  In  fcire  facias  upon  a  fine  levied  of  land  in  D.  the  tenant  (halt 
not/^jr, that  there  is  nofuch  villi  tor  this  will  avoid  the  fine,  which 
\wll  notbefufiered.    Br.  Fines,  pL  98.  cites  21  E.  4.  51. 

X  If  the  record  hcj  that  the  fine  was  proclaimed  according  to  the 
fiotute^  the  fine  is  good,  and  has  the  force  of  this  ftatute.     Denfli. 
H.  5.  upon  4H.  7.  24. 

3.  If  ^.  5.  has  warranty  of  attorney  for  J.  D.  and  this  is  taken  by  ' 
aju(^e  m  C.  B.  and  the  record  is  accepted  in  court,  it  fhall  not  be 
\  averred  after,  that  there  is  nofuch  f.  S.  becaufe  contrary  to  that  whidi 
the  court  has  recorded ;  yet,  if  the  judge  had  been  informed  of  it  at 
firft,  he  would,  and  ought  to  have  ftayed  it.  Per  Popham.  Yelv. 
3+.  Pafch,  I  Jac.  in  cafe  of  Arundel  v.  Arundel. 

4«  A.  levied  a  fine  to  IV,  hisfon^  and  bis  heirs ;  upon  this  fine 
the  Judge  cannot  make  queftion  for  any  matter  in  law ;  but  if  the 
p&rty  comes  and  avers  matter  in  fa£i,  and  fays  that  A,  hadtwofom 
named  W^  elder  and  younger.  This  averment  out  of  the  fine  is 
good  of  diis  matter  of  fa£l,  which  j/?^ffix  well  with  the  words  of  the 
finey  and  fliall  be  tried  per  pais.  Mich.  8  Jac.  8  Rep.  ^155.  in  Al- 
tham's  cafe. 

5«  AgainR  jointenancy  by  fine  the  demandant  cannot  fate  a  general 

mfermentj  that  the  tenant  is  file  pifid ;   for  that  ihould  feem  to 

w^eH  die  force  of  the  fine ;  and  the  ftatute  <)i  conjunifim  feoffatis^ 

,  afth6  34  £.  I.  extends  not  to  jointeiiancy  by  fine,  but  to  jointe* 

.  nlMicy  by  detd  only,  to  take  the  general  averment  againft  the  dcedf 

I  diat  the  tenant  is  iole  feifed.    a  Inft*  524. 

6.  If 


343 


jTine. 


3.  Br.  Re- 
plication* 
63. 


Co.  R.  on  6.  If  liitfim  be  received  and  recorded^  the  fgme  covert^  or  hef 
Fines,  8.—  hcirs,  fhall  not  be  received  to  aver,  that  Jbe  was  mt  exaihitud  nor  af- 
cite<;  7z^E.     ^^^^'^^  f  for  this  (hould  be  againft  the  record  of  the  court,  and  tend-' 

ing  to  the  weakening  of  the  general  afliirances  of  the  realm.    2 

Inft.  515. 

7.  In  fome  cafe  the  party  himfelf  (hall  not  be  concluded  of  his 
averment  againft  the  exprefs  fine  ;  as  if  %  jointenants  be  in  fee,  and 
they  accept  a  fine  fur  conufans  de  droit  conn  ceo^  to  them  and  the  heirs 
of  one,  the  euate  is  not  changed,  and  they  may  plead  the  former  fe- 
oflFment  to  them  and  their  heirs,  and  that  by  law  they  could  have  no 
other  fine.     2  Inft.  5 17. 

8.  A  didimus  potefiateniy  to  take  conuiance  of  a  fine,  is  dire^edto 
y.  S»  knt,  and  he  takes  the  conufance,  and  certifies  it  by  the  name 

byj.  sTdnc  of  J-  S.  knight,  whereas  in  truth  he  is  not  a  ktiighu  This  is  net 
of  the  juf.  erroneous,  nor  affignable  for  error  that  he  is  not  a  knight,  for  it  is 
^^^r°^2bo    ^&^^^  ^®  record.     Jenk.  280.  pL  3. 

»  after  made  a  knt,  and  chief  baron  of  the  exchequer ;  though  the  dedirauss  which  neceflaiily  muft 
overreach  the  conufance,  be  diredled  to  J.  S.  knt.  who  returns  it,  yet  It  ftuA  not  be  affifaed  kir 
error.  Yeiv.  33.  Pafch.  i  Jac  Arundel  y.  AruiideU 


So  if  the  co- 
nufance 
was  taken 


(I.  b.  6)  Averment  againft  Fines.     By  Stranger. 

1.  Baron  and  ferm  levied  a  fine  to  C  who  granted  and  rendered 
back  to  tbefaid  iaron  andfeme^  dfid  to  the  heirs  ef  thefemi*  After- 
wards J.  S.  brought  formedon  in  defcender  a^inft  the  banm  and 
feme.  After  many  delays  the  feme  was  received,  and  vouched  to 
warrant  C.  which  voucher  J.  S.  counterpleaded,  and  thereupon  it 
was  demurred ;  but  the  judges  of  C.  B.  ilegleding  to  proceed  to 
give  judgment,  though  by  the  king's  writ  commanded  fo  to  do,  for 
which  purpofe  J.  S.  had  applied  to  the  houfe  of  lords>  and  at  length 
the  record  being  brought  thither  by  the  juftices  of  C.  B.  it  u'as 
there  agreed,  that  J.  S.  being  a  ftranger  to  the  fine,  might  aver, 
that  the  baron  had  nothing  in  the  premifles;  and  agreed  that  J.  S. 
recover.  Pryne*s  Abr,  Cott.  Rec.  30.  14  £.  3.  Shr  John  Stanton's 
cafe* 

2.  In  formedon,  the  tenant  denied  a  gifi  hy  J.  R.  &c.  and  becaufe 
it  was  byfine^  and  executed  by  the  words  of  thefine^  therefore  Finch, 
awarded  the  other  to  anfwer ;  fox  he  &id,  x}aztpartyyprivy^  narfiroh' 
ger  (hall  not  have  averment  againji  a  fine  executed*  But  Brook  makes 
a  quaere  thereof  as  to  tiitjiranger.    Br«  Eftoppel,  pi.  31.  cites  42  Ft 

3-  9- 

3.  Though  the  ftatute  of  27  JS.  1. 1.  extends  to  averments  taken 

by  parties  and  privies,  and  extends  not  to  averments  made  hyjhvngers 

that  are  no  parties  nor  privies  to  die  fine,  yet  by  the  common  law^  the 

puillant  force  and  nature  of  fines  was  fudi,  diat  a  nunJiran^ercfaU 

not  have  a  general  avemunt  againft  a  fine  ^  and  thercfive  it  is  re* 

ported  by  Shard,  one  of  the  juftices  of  the  court  of  CX  B.  that  k 

wss  refolved  by  the  fiiges  of  the  law,  that  the  parties,  or  their  beiis» 

fhould  have  no  averment  againft  fines  levied,  contrary  to  die  fine  lo> 

vied,  to  avoid  it ;  and  that  a  ftranger  (hould  have  no  general  aver-' 

oicst 
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mcnt  directly  to  avoid  a  fine,  if  it  were  Mt  upon  form  fpecial  matter  ^ 
iot  he>  that  is  tenant  after  the  fine  leviedj  is  intended  tenant  under  the 
eftate  of  feme  of  the  parties  to  thefiney  to  whom,  by  the  commpn  law 
a  general  avernlent  is  not  given,  more  than  to  the  party  or  privy ; 
and  the  fpecial  matter,  which  gives  him  the  averment,  is,  that  after 
he  pleads,  that  the  parties  to  the  fine  had  nothing  in  the  land  at 
tbe  time  of  the  fine  levied,  he  doth  formally  addy  that  either  he  him-* 
fdforfime  ether  whofe  ejiate  he  hathy  was  fe'tfed  at  tbe  time  of  the 
fine  leviedy  i^c.  But  yet  the  matter  is  not  trayerfabUy  but  a  mean  to 
traverfe  and  avoid  the  fine,  and  therefore  the  tenant  that  pleads  [  ^  AJ.  1 
fucb  plea  doth  conclude,  et  de  hoc  ponit  fe  fuper  patriam^  with  a 
further  replication.     2  Inft.  522,  523. 


(K.  b.)    Unduly  gained.    Equity, 

1.  A  Fine  \¥as  levied  by  a  feme  covert^  infant^  (fbet  inheritance^ 
*^  and  the  father  of  the  baron  was  one  of  the  commiflioners, 
that  took  the  fine,  and  the  ufes  were  declared  to  her  and  her  hufband, 
and  the  heirs  of  their  two  bodies,  remainder  to  the  heirs  efthefurvi-^ 
vor.  'J  he  feme  dies  without  ifliie,  sind  under  age.  The  hufband, 
after  her  death,  mortgages  the  land  to  J.  S.  of  whom  die  heir  at  law 
of  the  wife  gets  an  affignment,  and  then  levies  a  fine  and  5  years 
Pb(s«  W.  R.  who  was  entitled  under  the  firft  fine,  brought  a  hill  to 
ndeemy  and  for  ^  difcovery  of  the  deed  of  ufes.  The  heir  of  his  wife 
f  leads  the  ill  pra^icesj  and  his  awn  fine  and  nen^laitUf  and  denied 
that  there  was  any  fuch  deed  of  ufes,  and  if  there  was, that  it  was  ob-' 
tained  by  practice.  And  per  Cur.  all  titles  at  law,  that  ^e  not  di-^ 
redJy  againft  confcience,  (hall  be  affifted  here  to  a  redemption,  and 
if  there  were  only  a  bUmiJh  in  the  titUy  fo  fliould  the  plaintiiF^  but 
could  not  get  over  the  fine  and  non-claim.  The  plea  is  good,  and 
fo  difmifs  the  bilL  Pafch«  1703.  Ch.  Prec.  21 8.  Paddngton  and 
Barrow. 


(K,  b.  2.)  Pleading  a  Fine  in  Bar  of  Adtions  ;  In 
what  Cafes  it  is  a  good  EJioppel^  unlcfs  the 
Plaintiff  fhews  how  he  came  to  tbe  Land  after. 

I.  In  affife,  a  man  feifed  in  fee  acknowlec^ed  a  fine  fiir  conu- 
£uice  de  droit  come  ceoy  &c«  the  conufee  granted,  and  rendered  to  the 
cmufor  for  lifcy  remainder  to  A.  in  taiL  A.  cfter  the  death  of  te* 
nanifor  Hfe^  entered  emd  was  feifed,  and  granted  a  rent-^charge  of 
loL  anddi^d'i  die  iJTue  in  tail  entered  \  the  grantee  is  feifed  and  dif- 
feifed  of  tbe  renty  and  brings  affife  \  the  heir  alleges  this  matter  of  the 
im  to  avoid  the  grant ;  the  plaintiff faidy  that  the  anceftor  of  the  te^ 
nant  was /ei fed  in  fee  at  the  time  of  tbe  grant y  abfque  hocy  that  he  was 
feifed  in  tail  at  the  timey  isfc,  and  the  other  pleaded  the  fine  for  eJloppel\ 

and 
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Br.  Eilop- 

I>el,rpL  4. 


iTlne/ 

and  the  opinion  of  the  court  was  againft  the  plaintiil^  and  that  he 
fhould  be  eilopped>  as  well  as  he  who  took  by  the  fine,  and  ttiat  he 
fhould  not  have  the  averment  without  Jkowing  how  his  ejlaie  was 
changedy  as  by  recovery  of  a  more  high,  &c.  or,  that  another  was 
feifed  at  the  time  of  the  fine ;  quaere ;  for  he  in  remainder,  who 
.  changed,  was  not  party  to  the  fine.  Br*  EAoppel,  pL  13^.  cites 
30  Air.  9. 

2.  If  a  man  kvies  ajjney  or  lofes  by  recovery^  and  enters  after  the 
fine  executed^  or  after  the  execution  of  the  recovery^  and  dieifetfcdy  this 

is  no  title  for  bis  heir  in  afllfe,  if  the  fine  or  recovery  be  pleaded  in  baty 
without  Jhewing  hau)  he  came  to  the  land  after.  And  it  is  (aid,  that 
there  is  a  great  diverfity  between  a  fine  executory  and  executed 
pleaded  in  bar.    Nota.  Br.  Affife,  pi.  483.  cites  Fitzh.  Tide  5. 

3.  In  trefpais,  the  deftndantjaidy  that  the  ancejior  of  the  plaintijfy 


cktf  3  U.€«  tuhofe  heiry  &c«  levied  a  fine  fur  conufance  de  droit  came  ceoy  &r.  to 

*7»»*»         y.  Ni  and  conveyed  from  i&/m,  judgment,  if  he  /ball  be  received  ta 

fay  that  it  is  his  frank-tenement,  without /&^«;/ff^  how  he  came  iy  it 

a/iery  and  it  Was  held  a  good  eftoppeL    Br.  Fines^  pi.  6.  cites  3 

U.  6.  27. 


[  345  ]  e^*  ^*  3)  ^^^  SP^^ '    ^y  o^  againft  Strangers  to 

the  Fine. 

1.  In  formedon,  the  tenant  prayed  aid  of  2y  becaufe  ^  wasfeifei 
infeey  and  leafed  to  the  tenant  for  lifty  and  granted  the  reverfkn  to  2 
infecy  of  whom  the  tenant  prayed  aid,  and  had  it,  and  the  prayees  cam 
end  vouched  W.  and  the  demandant  counter^pteadedy  that  W.  had  nO' 
thing  in  demefncy  nor  in  fervice  aftery  &c.  and  the  opinion  was,  d»t 
the  demandant  fhould  not  be  efbopped  to  counter-  plead  the  voudier 
by  the  fufFerins  of  the  aid  prayer,  and  though  the  gift  be  by  fine,  yet 
iStit  tenant /halt  not  be  ejiopped  to  f  lead  ne  dona  pasy  and  this  where  the 
fine  was  levied  by  ajlrangery  as  it  feems.  Br.  Eftoppel,  pL  70,  cites 
38  E.  3. 23. 

2.  The  tenant  vouched  to  warranty  J.  fon  and  heir  rf  IL21A 
the  demandant  counter-pleaded  generally  by  the  JiatutCy  and  the  te* 
nantfaidy  that  to  this  he  fhall  not  be  received,  for  at  another  time  R. 
levied  a  fine  fur  conufance  de  droit  comeceoy  &c.  to  our  anceftory  &c. 
and  demanded  judgment,  &c.  &  non  allocatur;  for  the  demandant  is 
a  Jlranger  to  the  fincy  and  alfo  the  fine  is  good  if  any  of  the 
parties  be  (eifed  at  the  time,  &c.  Br.  Efloppel,  pL  26.  cites  40  £« 
3-  3^- 

3.  And  in  formedon  upon  a  gift  by  fincy  the  tenant  may  faj, 
that  ne  dona  pasy  if  he  is  a  ftranger  to  the  fine.  Quod  6ob. 
Br.  ibid. 


(L.  b.) 


I 

t 


(L.  b.)  Avoided  in  Part. 

J«    A    Writ  of  error  is  quafi  a  commiflion^  and  may  revirfe  for 
^  part  and  affirm  for  jwrt,  and  is  not  abatable ;  becaute  the 
fine  is  good  for  part.  Mo.  366*  Mich.  36  and  37  Eliz.     Barton  v. 
Lever  and  Brownloe. 

2.  A.  brought  a  writ  of  efror  againft  the  mayor  and  commonalty   Cro.  E. 
»f  Bfc  to  reverte  2,  fine  Uvied  by  his  ancejior  of  ao  acres  ofland^  the  de-    f^^  ^^^J. 
*  fendants^  in  abatement  of  the  writ  of  error,  did  plead  that  the  plain-^    38  Elii.  ^ 
Jtif  afier  the  death  of  his  ancejior^  did.  diffezfe  the  defendants  of  the    B.  R.  Mo. 
land,  and  made  a  feojfment  to  a  ftranger;  the  plaintiff  replied  that   *'3*  ^'^^ 
they  did  re-enter  upon  him,  without  thaty  that  he  did  infeoff  a Jlran^ 
^«r  mode  &  forma;  the  jury  found,  that  there  was  a  fine  of  20  . 
acres,  and  that  the  plaintifThtm^  dijfeifor  of  ally  made  a  feoffment  of 
6  of  the  acres  to  a  ftranger.     Et  fi  fupra  totam  materiam,  &c.     BuC 
it  was  re/blved  by  the  court,  that  the  feoirmcnt  does  not  deftroy  the 
tit/e  of  the  writ  of  error  for  more  than  fo  much  as  a  feoffment  was  • 
made  of,  and  thereupon  they  firft  took  a  difference  between  fuf- 
penfion  and  extinguilhment  of  an  a£tion ;  for,  peradventure,  if  he 
fufpend  his  adion  as  to  any  part  for  any  time,  this  is  a  fufpenfion 
vnto  all,  but  extinguifhment  of  part  is  a  bar  to  that  part  only.  And 
the  opinion  of  all  the  court  was,  that  the  fine  fhould  be  reverfed  for 
that  part  <rf  the  land  only,  whereof  no  feoffment  was  .made,  but 
for  feme  defeds  in  the  .writ  of  error,  judgment  was  ftayed.     Owea 
21.  Wright's  cafe. 

3»  Gawdy  cited  the  cafe  in  9  H.  6,  where  judgment  was  re- 
verfed for  part  only,  and  it  is  not  unufual  to  have  a  fin6  reverfed 
for  part,  as  if  a  fine  be  levied  of  la?ids  in  ancient  demefne,  47  E.  3. 
9«  a.  there,  by  Pariley,  if  there  he  error  in  law  as  to  one  parcel^and 
error  infaSi  as  to  another  parcel^  the  judgment,  as  touching  the 
Butter  in  law  may  be  reverfed.     Owen  22.  in  Wright's  cafe. 

4.  Baron  and  feme  {the  feme  within  age)  levy  a  fine,  and  upon    cro.  E.xaf, 
infpe^on  the  wife  was  adjudged  to  be  within  age,  and  judgment    Bccaufe j;  * 
^'as  given,  quod  finis  predidl.  reverfetur,  and  Wray  (aid,  he  had    ^!^^  *""'"• 
conferred  with  many  of  the  other  justices  who  were  of  the  fame    Par:^'.  ^i 

j^  •  ^^  1  I  ^  £\         111  i*l*  11^  !_••  —I  w 


lOtOmg  uiviucu  iru(Ti  iiic  ciiatc -^   ui  wjc   wuc,  uui  an  i^auciii     gjtgj  PkTT% 

froni  the  wife,  therefore  all  fhall  be  reverfed,  and  if  the  fine  ihould    P  N.B.  21. 
be  reverfed  as  to  the  wife  only,  then  the  fine,  levied  now  by  the    (^         ^ 
hufband  alone,  is  a  difcontinuance,  by  which  the  wife  at  the  com-    *l34^J 
non  law  (hall  be  put  to  her  cui  in  vita,  and  that  is  not  reafon. 
And  we  dannot,  by  this  reverfal,  make  the  conufee  to  have  a  par- 
ticular eftatc  during  the  life  of  the  wife,  and  therefore  the  fine  is 
to  be  reverfed  for  the  whole,  and  as  void  for  the  whole  to  the  co- 
fltifec.  iLe.  115,  116.  Trin.  30  Eliz.  B.  R.  Charnock  v.  Wor- 
felejf: 

S»  If  there  be  tenant  for  life^  remainder  to  an  infant  in  fee^  and    $te.  lao, 
^y  join  in  a  fine  i  upon  a  writ  of  error  brought,  it  ihali  be  reverfed  IP^XK 
Vol.  XIII,  Ec  only  *^'^-'* 


Le.  317.  Mich.  30  and  31  Ellz.  B.  R. 


in  cafe  of*    t>n\j  zs  to  the  infant 
iTve'V-  P'Sot  V-  Harrington. 

*  1  Le.  290.  S.  R. 

6.  Baron  and  feme,  and  t  diird  perfon»  kvied  a  fine,  and  the 
writ  of  covenant  was  againft  the  baron  and  the  third  peHbn,  and  in 
ihefummons  the  feme  was  lefi  ouU  Coke  moved,  that  for  this  error 
'the  whole  fine  fliould  be  reverfed,  and  it  being  ill  in  part,  is  iH  in 
all,  and  fo  was  the  opinion  of  the  court,  but  they  would  adviie. 
Cro.  £.  290.  Hill.  34  and  35  Eliz.  B.  R.  Baxter  and  Ux.  v« 
Mounting.  |  " 

7.  And  it  is  not  a  ftrange  thing  for  a  fine  to  be  reverfedin  parl^<«^/ 
and  to  be  in  force  for  the  refidue.  Arg.  Cro.  £•  469. 

$LfiA29iark  g.  Js  a  fine  levied  ofguildabie  lands  and  of  lands  in  ancient  ie*. 
-^HuC^  Wi//?^,  in  which  cafe,  though  the  lord  by  a  writ  of  difceit  avoids  die 
ftnc,  in  na-  fine  for  the  ancient  demefne  land,  yet  it  is  good  for  the  other.  Aig. 
tureof  a  Cra  E.  469.  (bis)  Pafch.  38  Ellz.  B.  R.  in  cafe  of  Wright  v. 
^h^!'"*    Mayor,  &c.  of  Wickham. 

itrhich  is  aticient  dcmcfnc  bn(^, and  the  record  (hall  llahd  for  the  rorcainder.    Per  V;inror.   Kef r, 

43*  a.  pi.  TO.. F.  N.  B.  98.  (P.)  cites  >  H.  4.  44.  17  B.  3.  31.  21  E.  3   20.  S.  P.  bui  ic 

Ihall  not  be  cancelled,  nor  taken  cff  the  files.    Br.  j-'ines^  pi.  ^6.  cites  7  H*  4*  44.  anJ  8  H.  4.  23* 
FcrHuU.— — Ibid.  pi.  47.  citetai  £.  3.  20.  Jo.  374.  in  cafe  of  Done  v*  Smitburft. 

9.  So  where  a  fine  was  levied  in  Chefter,  and  D*  as  hor  male 
brought  error  to  reverfe  it,  and  the  defendant  appeared,  and  fleaded 
a  common  recovery^  in  which  the  conufor  came  in  as  vouchee^  and  he 
vouched  over,  and  the  plaintifi^  replied  by  non-tenure  in  the  party 
fuppcfcd  to  be  tenant  in  the  recovery^  upon  which  they  are  at  iilbe, 
tjA  found  that  he  was  tenant  ofparcely  and  mt  rf  the  other  parcel; 
the  quellion  was,  whether  the  plaintiiF  (hall  be  barred  for  all ;  and 
agreed  not,  but  for  parcel  only,  and  therefore  rule  was  given  that 
the  land  ihould  be  examined.  Jo.  352.  Mich.  10  Car.  B.IL 
Donne  v.  Smichurft. 

10.  So  where  an  infant  tenant  in  taily  remainder  to  B*  tnfee^jwi 
in  a  fine,  this  may  be  reverfed  againft  the  infent  for  non-age,  uui 
ihall  ftand  againft  remainder-man.  Arg.  2  Jo.  182.  cites  Hd). 
278.  Englifli's  cafe  there  cited,  and  17  H.  7.  feelw. 


This  point 

is  held  per 

Hc)hart,Ch. 

J.  Hob. 

a??,  in 

Clann'ck- 

ard's  etc.— 

reverf:oner]  and  he  iii  rfi-  71. .:  inr-r  Kvhbm  ag<  brought  error,  it  Iball  be  reverfed  as  to  the  reVer 


43- 

Le.  1^5.  cites  K^-GLts:i's  r.ife  th'.is  (viz.)  a  fine  was  levied  by  teramt  for  Sfe,  [v-i 


lioAer,  and  not  as  to  the  :enatit  for  hfs. 


Z  Sid.  06. 
per  2  J. 

Giyn.  Ch. 
j,  Kow  V. 
Evelyu. 


II.  Error  of  a  fine  levied  by  4  conuforsy  and  pJigned  the  death  ff 
2  hefarc  the  fne  engroffed  or  filver  paid ;  and  if  by  this  the  fine  flttll 
be  reverfed  in  toto  or  quoad  thofe  two,  was  the  queftion  ?  and  ic 
was  argued  by  Newdigate  fcrjeaat,  that  it  fhall  be  reverfed  for  all;. 
f(;r  by  it  the  writ  was  abated,  and  fo  it  is  a  fine  without  origiiul* 
2  Lev.  127.  in  cafe.of  Biddulph  v.  Harrifox^  cited  it  tohavebeaiib. 
adjudged  .Hill.  1662.  B.  R.  Rot.  1179^  in  cafe  of  Roc  v.  Ycatlqr. 
Cro.  B. .  12.  A  fine  may  be  revericd  quoa4  ^^^»  ^^d  ftand  in  force  ziffSsdt 

T.^Ri^fTd!**  others.  2  Jo.  182.  Mich.  33  Car.  2.  B.  R.  Cockman  v.  Farrpu 
•— — Fopiism  Cb*  J.  £wd  it  vi9$  oiberwife.of  a  &oe  t^  s^fumft  /a«i;.    Ow.  76.  If  uoc  ?•  Kitft^ 

(L.b.2) 


4%  ^9 


I 
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_  •  •  •  .  >, 

(L.  b.  2)    Nicrit  Cpmprize* 

■ 

i.  A  fine  cannot  be  levied  but  of  that  which  is  fpecificd  in  the  s.  P.  if  it 
^^h-it  of  covenant,  and  noi  of  a  foreign  things  unUfs  it  be  confequent.  ^o^^njtijpa 

iir.Finesipi.97.  citesi8E.4.2i.  ■     j:j;^:^ 

eofttiVtd  in  the  virit  of  covenanti  or  other  ong'inal.    Co.  R«  on  Fines,  i  !• 

2.  Js  iri  a  writ  of  covenant  of  land;  fie  acknowledges  the  tene-  s.  p.Co.R.' 
iients  to  be  the  right  of  the  plaintifF,  &c.  there  the  plaintifF  may  **"  ^V'®^> 

•'^  t  J  *  »  r  J  •     •  '     J       r        ^j  •»'•  Cites  19 

grant  and  render  20  s.  rent  to  the  conufor,  and  it  is  good  j  tor  this  £.  j,  3^. 

is  confequent  to  the  land  to  grant  a  rent  out  of  iu     Ibid.  tit.  Grant, 

<)f).      '  Bin 

fee  tliere  for  the  fame  cafe  in  9  E.  4.  adjudged,  that  a  writ  of  c^vmata  was  brought  «/"  5  ^  rtni^  ani 
thc/jK  W./I  levied  ^ahaknuity,    Co.  R.  on  Fines,  i  r. 

3.  Jnd  in  the  fame  cafe  where  a  writ  of  coven^t  to  levy  a  fine 
taafces  mention  of  land,  where  the  party  has  only  in  reverjion^  and 
ttcknawlidges  all  his  right  m  the  landy  &c;  tabe  the  right  of  the  other, 
there  the  reverfion  pafles.  Br.  Fines,  pi.  97.  cites  19  E-  4.  g. 
which  Chocke  agreed  the  feme  year.    Fo.  3. 

4.  jfnJ  it  is  adjudged  in  our  books,  that  where  one  R.  brought 
lajjlfe  of  darrein  prejentment  aeainft  a  prior,  who  came  into  court, 
uod  levied  zfine  anareledi  of  the  advowfon  to  the  plaintifF,  for  which 

i  the  £iid  R.  by  affent  of  the  ordinary)  granted  an  annuity  to  the  faid 
I  ^  prior  and  his  fUcceflbrs  imperpetuuTn^  perciprend.  per  manus  perfona 
i  *  fuUfids  quicunqui  fuerit  \  and  it  was  a^udged  a  good  grant,  and  yet 
i  ^annuity  was  not  contained  in  the  writ  of  covenant,  nor  ijfuing  out 
\  ff  the  thin^  cohtained\A  the  writ.  Co.  R.  on  Fines,  ii.  cites  3r 
I    £•  3.   Br.  tit.  FineS)  90* 

5.  If  a  writ  of  covenant  be  brought  of  a  manor  except  a  meffuage^ 
I  apd  of  this  the  fim  is  levied  without  any  except ion^  yet  the  meffuage 
!  fliaU  not  pafs,  becaufe  It  was  not  contained  in  the  writ.  Co,  R.  on 
I    Fines,  Hi  cites  38  E.  3.  ly. 

6.  In  warrantia  charta^  quodwarran,  unam  acram^  if  the  dcfcn-  Se,\tjifoJ 
dant  will  levy  a  fine  of  the  fa^ne  acre^  and  of  one  other  acre  \  the  fine  is  {'''""■'/'/  *? 
not  good  for  the  other  acre,  for  it  is  not  comprized  witnin  the  a  w^v.  avid 
originaK    Co.  Ri  on  Fines,  lo.  cites  20  H*  6.  3-  a.  tiie  c'cfcn- 

d.int  levies 
^fmofthvbcni^andalfo  of  a  mil,  and  of fafiftrr^  wh\ch  was  not  comprifed  in  the  writ,  it  isaUjudgeU 
wit  the  foit  was  void'fbr  all  the  things  not  comprifed  In  the  writ  or  covenant,  and  yet  in  anaieoc 
kmej  fuch  fines  have  been  received.    Co.  R.  on  Fines,  i  x .  cites  a  £.  3.  z  9.  19  E.  3. 

p  A  fcire  facias  lieth  fomettmes  of  things  not  comprifed  in  the 
Wrrt;  sRifina-fnefur  releafe,  the  cognifee  render  rent  intaiL  48  E. 
i3.R  Weft's  Symb.f.  179.- 

8i  In  a  fomibdon  a  fine  with  warranty  was  pleaded,  and  as  to  part 
fte  tenant  faid,  that  hitnfelF  was  fijjed  tempore  Jink  levati,  and  to  the 
^lie  feid  not  comprifed^  Sec.  Br,  Fines,  ^.  20.  cites 46  £.  3.  14. 

9»  Scire, fecias  upon  a  fine  levied  of  the  manor  of  D.  and  was  of  Br.  Com-- 
^  acres  ofhnd^  and  10  s.  rent  as  parcel  of  the  manor^  aaid  the  tenant."  prife,  pU  5. 
^i^tiwt  the  40  acrw  a»td  i^s*  are  not  comprized  in  thcfincjand  ^^^  * 

Be  2  it 
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^ine. 


it  is  held  there  that  he  (ball  fay,  not  parcel  at  the  ttm  ofthifim  U* 
vied^  &c.  for  if  he  does  not  deny,  but  that  the  fine  was  levied  of  the 
manor,  and  that  this  Is  parcel,  then  this  is  comprized,  &c.  Br.  Scire 
fecias,  pi.  47.  cites  48  £.  3.  11. 

I  o.  Forcible  entry ;  in  fcirc  facias  upon  TL-fine  brought  of  3  acra^ 

which  is  alleged  to  be  parcel  of  the  manor  ofD.  of  which  manor  tbe 

fine  was  levied,  where  their  intention  is  of  3  acres  parcel  of  ama^ 

nor,  which  was  recovered,  there  not  parcel  is  no  plea^hutjhallfaj^ntt 

parcel  and  Jo  not  comprized ;  and  in  recovery  of  affife  he  (hall  uy,  diat 

r  ^±2  1  it  was  not  put  in  view,  and  fo  not  parcel;  quod  non  negatur.  Br. 

Comprife,  &c.  pi.  9.  ciies  36  H.  19,  20.  , 

In  this  cafe        1 1 .  A  fine  IS  levied  of  the  manor  of  D.  and  I  have  anoibtr  mantr  *{ 

tffutmaybt     ^f  J)^  in  the  fame  county^  and  after  a  fcire  facias  is  brought  againft 

muaxr  tUco'  ™^  ^^  cxccute  the  fine  of  my  manor ;  if  I  plead  nient  compnic  gc- 

mtfor  if^tnd"    ncrally,  it  will  be  found  againil  me,  but  I  may  well  &y,  that  I  )xat 

^lopafs.     2  manors  of  D.  in  the  fame  county,  that  is  to  fay,  one  called  Eaft 

mater" f      ^^^^^  ^^  another  called  fFe/l  Daley2nd  that  the  fine  was  levied  of 

faa  not  ap-  Wefl  Dale,  without  this,  that  my  manor  of  Eafl  Dale  was  com- 

parentin      prized  within  the  fine,  and  this  was  adjudged  in  the  fri,  6  in  die 

^'hifh the     ^^^  y^^  ^f  H.  7.  Keilw.  49.  pi.  6.  Ld.  Brook  v.  Ld.  Larimer. 

judfce  cannct  take  conufance,  but  ftandt  weU  with  the  fine,  and  may  be  tried  by  jury*  9  Re^  iS5« 
a.  Trin.  8  Jac.  in  Althom's  cafe,  Br.  Comprifey  pi.  n.  cites  la  H.  7.6.— Br.  Scire  F»- 

ciafy  pi.  168.  ates  S.C. 

12.  jf.feifed  of  tbe  manor  of  W,  and  2  mefuages  in  IF*  berrMed 
and  fold  hts  manor  ofW,  and  all  his  lands  and  tenements  in  Iv.ttt* 
and  covenanted  to  levy  a  fine  for  further  alTurance  of  all  his  lands  in 
W.  B.  tendered  a  fine  to  be  levied  by  A.  by  the  name  of  4  mefu- 
ages comprehended  in  the  faid  indenture  of  covenant.  A.  after  en- 
tering into  the  covenant,  and  before  the  tender  of  the  notes  of  4c 
fine,  had  purchaftd  two  other  mefuagesy  and  therefore  refitfed  to  ac- 
knowledge. Coke  Ch.  J.  held  clearly,  that  A.  was  not  bound  bf 
his  covenant  to  acknowledge  this  fine,  and  that  a  nient  compnfe 
cannot  be  pleaded  againfl  an  exprefs  things  and  cited  48  £•  3'  ^'' 
and  Dodderidge  J.  agreed ;  and  yet  per  Dodderidge  and  Houghton 
J.  if  the  fine  comprehend  4  mefuages,  2  only  (hall  pafs,  and  per  tot 
Cur.  the  refufal  was  no  breach  of  covenant,  and  judgment  was  given 
againfl  the  plaintif};  2  Bulf.  317.  HiU.  12  Jac.  Wilfon  v,  Wdfli. 

13.  A  man  cannot  plead  nient  comprife  in  a  fine  upon  intendon 
that  he  did  not  intend  to  pafs  more  thsui  is  contained  in  the  inden- 
ture, when  the  certain  number  of  acres  is  comprehended  in  the  /»• 
Per  Coke,  Ch.  J.  Roll.  R.  103.  Hill.  12  Jac.  in  cafe  of  Wilfcn 
V.  Wclfh. 

14.  A  fme  was  levied  in  the  ifle  of  Ely,  in  court  of  record  dxi^ 
by  the  name  of  one  mefuagC'^  one  garden^  on*  orchard^  and  commeH  f 
pafiure.  In  a  fbrmedon  in  defcender  for  one  mefuage  and  15  acres 
of  land,  the  queflion  was  whether  thofe  15  acres  of  land  were  con- 
tained in  the  fine,  and  fuch  fine  was  a  barr?  ana  upon  defflantr, 
judgment  was  given  for  the  demandant;  for  admittuig  the  fine lo 
be  good,  which  will  be  difficult  to  maintain,  it  is  but  adiicootinuance 
of  the  eftate  tail.    Lutw»  959*   2  Jac  2.    White  v.  Auflin- 

15.  A.  the  conufor  bad  ten  acres  in  D.  and  B.  the  connfee  bdti^ 
4  •  ^      $(ni 


EoU.  R. 
I07»  117. 
S.  C.but 
fays  the 
two  other 
mefuages 
^tefcended 
to  A. 


RolK  R. 
118.  per 
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Doddridge. 
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eeres  in  tbi  fame  vUi',  and  A.  levied  a  fine'  to  B.  of  20  acres,  and   J^'^:  " 
B,grantei  and  rendered  20  acres  to  A.  in  fee  \  yet  A.  fhall  not  have   of  waSo 
the  ten  acres  of  B.  unlefs  there  had  been  an  efpecial  agreement  be-   v.Wcklu 
twccn  them  to  fuch  efFe£t ;  for  otherwife  the  conufee  fliall  be  faid  to 
render  more  than  he  received,  2  Rep.  76.  b.  cites  it  as  agreed  upon  a 

reference  to  the  judges  out  of  chancery  in  Taverner's  cafe. 

< 

(L.  b.  3)    Pleadings  at  what  Time.     And  how. 

1.  It  was  agreed,  that  the  «^r^  of  a  fine  is  pleadable  before  the 
fine  be  ensroiled,  and  fhall  Jhew  the  place^  where  it  was  acinow^ 
Itdgedj  ana  before  whom^  &c.  but  after  the  fine  is  engroiTedjhe  fhall 
not  plead  the  note,  but  the  fine  itfelf,  which  fin^fe  levavit  in  C.  B. 
corantykQ.    Quod  nota.  Br,  Fines,  pi.  41.  cites  12  H.  4.  i6. 

2.  A  fecond  fine,  before  it  be  engroffed^  cannot  be  pleaded  to  a 
writ  of  error  brought  for  reverfing  the  firft,  and  the  engroflinff  was 
ftaid  on  purpofe  by  the  conufee  of  the  fecond.  Noy,  59.  Hart  v. 
Ameredith, 

(L.  b.  4)  Pleadings  of  Fines.     What  Good,  and  in  [  349 1 

what  Cafes  neceflary. 

1.  A  fine  is  no  plea  in  afjife^  or  in  any  other  a6tion,  unlefs  it  be 
^vwnfubpedefigilliy  which  is  the  great  feal  of  England.  Br.  Fines, 
103.  cites  24.  E.  3.  35. 

2.  In  pleading  a  fine,  every  one  of  the  juflices  of  C*  B.  muft  be 
named  by  their  names j  though  other  writs  which  come  out  of  chan- 
cery are  dire£ted  to  J.  S,  capital!  juAiciario  de  communi  banco  & 
ipciis  fuis,  without  expreffing  the  names  but  contrary  of  a  fine.  Br. 
Fines,  pi.  125.  cites  i  H.  7.  10. 

3.  He  who  pleads  a  fine  oiight  to  Jbew  in  what  tertn^  and  what 
plaeej  as  at  WeJiminJ}er\  for  the  party  may  fay  no  fuch  record  or 
fine.    Br.  Pleadings,  pi.  167,  cites  10  H,  7.  20. 

4.  Note,  per  Fitzh.  and  the  prothonotaries,  that  in  pleading  of 
a  fine,  they  flial]  not  fay  that  the  fine  was  levied  generally,  but  that 
fuch  one  wasfeifedy  ^c,  andfofeifed  the  fine  w,ai  levied.   Br,  Fines, 

pi.  3.  cites  27  H.  8.  4. 

5.  And  if  cefty  que  ufe  levies  a  fine,  which  is  pleaded  by  fuch 
words  ut  fupra,  viz*  that  he  was  feifed  and  levied  the  fine,  &;c.  and 
the  ether  fay  Sy  that  the  parties  to  the  fine  had  not  any  thingy  it  fhall  be 
found againft  the  other}  for  c^fty  que  ufe,  had  nothing  in  fii£k; 
but  in  this  cafe  he  (hall  plead  that  J,  N.  was  feifed,  &c.  to  the  ufe 
of  P.  and  fo  feiied  to  the  ufe  finis  fe  levavit,  Br.  Fines,  pU  3.  cites 
5^7  H.  8.  4. 

6.  Fines  are  as  effeSlual  to  bind  the  right  of  the  intail,  when   GMf^ 
*ey  2iefouHd  by  hectal  verdi^^  as  when  they  are  pleaded  in  bar.  per  fon^v/carl 
Cur.  2  Le.  37.  Hill.  31  £liz«  C.  B,  in  cafe  of  Jc^nfon  v.  Bellamy,   me.' 

7.  One  cannot  be  faid  feifed  upon  a  fine  fur  render,  without  an   But  Cro.  E. 
intry  alleged.    And  the  pleading  by  force  whereof  be  wasfeifedy  &c.  .917-  s.  c« 
49ti)  not  fiipply  the  entry  \  but  upon  a  fine  fur  conu£mcea  wu  come  ^^^  i^. 

£  e  3  CeO)    held'that  if 
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was  wdi  ceo,  &c.  It  is  otherwifc.  For  that  1$  executed,  per  Cw.  Cro,  t^ 
F^Thcn     9°3-  ^"^*^-  44  ^^  45  EliZ'  B-  R-  Buftard  v.  Coulter. 

it  49  ple?<!ed,  %'irtute  cujus  he  "w:is  feifcd  in  fee,  it  is  to  be  irtendcd^  that  U  enUrtA.  For  oCherwife  he 
couid  not  he  feifed,  which  is  the  ufual  pleading  in  fuch  cafes  upon  ^nes  with  render,  and  have  been 
always  admitted  to  be  good,  as  appears  in  Plow.  503.  Gilendon*s  Casc.  And  fo  arc  all  tlMpr> 
fedents.    Wherefore  this  exception  was  difallowed. 

8.  Exception  yras  taken  to  the  pleading  a  fine;  b^caufe  it  was 
quadamfinalh  concordiafaffafuit  Isf  pojiea  conceffim  iff  cffncordatwiiy 
where  the  ufual  form  is  quidam  finis  fe  Itvavity  which  includes  alL 
But  when  they  would  plead  by  parts,  they  ought  to  fhew  the  whole, 
and  that  perhaps  no  king's  filver  was  paid.  13ut  the  exception  was 
over-ruled ;  for  the  ancient  courfe  of  pleading  was  as  here,  a  Lev, 
31.  Mich,  23  Car.  2.  B.  R.  in  cafe  of  Hudfon  v.  Benfon  and  Ba- 
ron, 

9.  The  defendant  pleaded  a  fine  vjitb  proclamations^  and  con- 
cluded it  with  demanding  yz///^W2//?/,  if  againji  this  firu  which  cm- 
toins  wnrraniy^  the  plaintiff  jh all  he  received X.oht\fvz^mox\  and 
the  court  held  it  ill  pleaded,  and  that  he  ought  to  fay,  tfagainfi  this 
fine  with  proclamaUons  f)  levied 'y  for  a  fiqe  at  common  law  makes  a 

difcontinuance,  hut  does  not  bar  the  right ;  and  by  the  concluiioq 
it  (hall  be  intended  to  be  without  proclamations,  and  as  a  fine  onlj 
at  common  law,  nor  will  the  word  (f9)  aid  it.  '  For  the  concivfton 
ought  to  take  the  fubilanc?i  of  the  bari  that  it  wa$  a  fine  with  i>ro-| 
clamations,  and  not  a  fine  only.  Palm/ 243*  Mich.  19  Jac.  B.  R^ 
Darcy  V.  Jackfon,     '     "         "  '    •  *     • 

[  359  ]  (L.  b,  5)  Pleadings.     As  of  what  Term. 

• 

.    J.  The  iffiie  in  tail  brought  a  formeion  in  iefcender^  and  the  de» 

fendant  pleaded  in  bar,  and  confejjed  the  ejiate  tail^  but  faidy  that  ht* 

fore  the  death  of  the  tenant  in  tail,  J.  S.  was  fefed  in  fee  oi  l^lxoi^ 

in  queftion,  aOd  levied  a  fine  to  him,  and  5  years  pa£ed^  and  then  fr- 

*  nant  in  tail  diedy  and  whether  this  plea  be  a  bar  to  the  plaintiff  or 

not,  was  the  queftion ;  and  it  refted  upon  this  whether  J.  S.  upon 

this  general  pl«i  (hall  be  intended  to  he  in  by  (Hffcifin  or  by  feoffment^ 

for  if  111  by  difTeifin,  then  he  is  barred ;  if  by  feofhncnt,  not ;  and  the 

opinion  of  th^  whole  court  was  clear,  without  any  debate,  that  he 

{hall  be  intended  in  by  difTeifln,  and  fo  the  plaintifir  is  barred  as  die 

books  are.  3  Rep'.  87.  a.  PI.  C.   Stowell's  cafe.    And  Eankcs 

Ch.  J.  faid,  that  it  (hall  not  b'e  intended,  that  tenant  in  tail  had  m«k 

a^feofFmeiVt  to  bar  his  ilTue,  unlefs  it  be  (hewed,  and  it  lies  on  the 

other  part  to  (hew  itj  and  afeoflPmerit  i3  as  well  an  unlawful*  ad  a^ 

a  difeifih,  for  it  is  a  difcontinuance.  Mar,  195^   196.   Pafch.  \% 

Car.     Taylor's  cafe.  '  '      .    •    - 

s.  c.  TO.  i.  A  fine  was  thus  ;  Usee  eft  finalis  concordia  faSa  in  cur.  regis 

Mod.  40.      apud  Weftm.  a  die  fanifli  Michaelis  iii  tres  fcptimanas  anno  decimo 

p4  •  Williclmi  tertii   coram    Thbm.  Trevor,  &c.  &  pofiea  in  crrf. 

f  uicbe  Trinitat.  i  Annae,  concefs.  &  recordat.  coram'  etTdem  jaf- 

ticiar'  b  that  the  concord  ^the  fine  was  ofont  term^  and  thi  rear* 

'  daU 
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iaU  of  another  t^xm  following  \  and  therefore  the  queffion  was,  of 
wliicfa  term  this  mould  be  faid  to  be  a  compleat  fine.  Per  Cur.  it  is 
a  fine  of  that  term  when  the  concord  was  made,  and  of  which  the 
writ  of  covenant  was  returnable ;  for  the  concordia  fa^a  in  curia  is 
tU  compleat  fine^  the  conceffit  recordat.  is  the  leave  of  the  court  to 
inrall  it.  i  Salk.  341.  Mich.  10  Annae,  B.  R.  Lloyd  v.  Vifcount 
Say  and  Seal."  cites  6  Rep.  68.  Hob.  330.  2  Vent.  47« 


(L,  b,  6)  Pleading.     Partes  Finis  nihil  habuerunt. 

By  whom. 

1.  A  firanger  may  plead  this  plea.     Vid.  Prynn's  Abr.  Cott.  But  t^e 
lice.  30.  Stanton  v.  Stanton.   14  E.  3.  ^'ih^^'r- 

ties  cannU  aver,  that  the  parties  had  nochlog  at  the  time  of  the  fine  levied.  Br.  Fines>  pi.  Sx.  cites 
31  AfT.  24. 

2.  Note,  that  in  the  Exchequer  Chamber  it  was  faid  by  Yclver-  s.  p.  for 
ton  and  aifirtned  by  others,  that  if  my  father  tenant  in  tail,  or  in  he  ought  to 
fee  firople,  grants  land  byfine^  if  /  will  convey  by  the  ancijior^  I  Jhall  ^^^^^^"^ 
not  fay  that  thofe^  who  were  parties  to  the  fine^  had  nothings  but  Juch  thing  \\i  the 
a  one  whofe  eftate  I  have*  Br.  Confefs  &  Avoid,  pi.  5.  cites  33  H.  l^nd  at  that 

where  a 
rtcvueiey  of  my  tneedor  h  pleaded  againl^  me^it  is  fufficient  to  fay  thut  the  anceftor  had  nothiog  in 
the  land  at  the  tkne  without  Ihewmg  ^who  was  tenant  thereof.    Br.  Fines,  pi.  43.  cites  14  If* 

4-33* 

7.  iiitU  19  faid  Utrsitl  Jhall  fay ^  that  af\er  the  fine  fuch  a  one  was 
feifedofit  in  fee  and  enfeoffed  me  in  fee.     Quaere,  ifwithoutfhewing 
how  he  came  by  it  after.    Br.  Confefs  and  Avoid,  pi.  5.  cites  33 
H.  6.  18, 

4.  Drffeifor  levied  a  fine  to  A.  B.  and  after  diffeifee  re-entred  and 


enfeoffed  d*Jfeifor J  and  A.B.  re-entred^  the  diffeijor  brought  ajfife^  and 
A.  B.  pleaded  the  fine ;  diffeifor  fhall  avoid  the  fine  by  the  matter 
afordaidj  and  fo  fliajl  take  advantage  of  his  own  wrong ;  per  Little- 
tofi.  Br.  Confefs  and  Avoid,  pi.  21.  cites  15  E.  4,  5. 

5.  N.  D.  is  fe'tfed  of  7.  parts  of  certain  land  in  common  with  J.  S.   [351! 
fvh6  hath  the  third  part  of  it,  and  N.  D.  levies  a  fine  to  W.  P.  of  the 
ihirdpartj  and  he  brought  fcire  facias  againft  the  feoffee  of  J.  S. 

It  is  dai^erous  to  fay  quod  tempore  finis  levati  N.  D.  had  nothing, 
tec.  hy  which  it  was  agreed  that  he  may  fav,  quod  tempore  finis 
ievzti  JV,  Z>.  had  nothing  but  in  common  with  J,  S.  whofe  eftate  he 
llath,    fir.  Fines,  [d,  2.  cites  26  H.  8, 9. 

6.  4//.  7.  24.  enadts,  that  the  exception  that  none  of  the  parties^ 
mr  arty  to  their  ufe  had  any  thing  in  the  lands  at  the  time  oftbefinfi 
ieviid  isjaved  to  allperfons^  except  parties  imdtriviein 

7.  a! B.  and  d  coparceners  of  a  manor ;  A.  enfeoffed  J.  S.  of  hi$ 
tart  to  &tt  iife  ofhirnfelffor  tifcj  and  after  his  deceafe  to  the  ufe  of 
tie  elde^fihi  emd  heir  apparehf  in  fee,  and  after  A*  levied  a  fine 
df  tirtia  parte^  v^o  agrarum  terra  40Q  acrarum  pafturae,  &c. 

£  e  4  (amounting   ^ 


(amounting  to  more  acres  than  die  whole  manor  contained^^r  e&^ 
nufance  de  droit  conu  ceoj  &c.  with  warranty  of  htm  and  his  heirs^ 
and  re-took  by  the  fame  fine  for  his  life  only^  and  then  died,  and  his 
fon  entered.  The  queftion  was,  if  (he  diird  part  of  die  (aid  acm 
be  fevered  from  the  manor  by  this  fine  againft  the  heir,  or  that 
againft  the  fine  he  fhall  be  received  to  aver  a  continual  pofieffioa 
and  continuance  x>ffeifin  ante  finem,  tempore  finis,  &  poii:  fineoni 
&c.  in  the  tenant  for  term  of  life.  It  was  held  ftrongly  by  PlovdeSi 
Bromley  folicitor  and  Lovelace,  that  this  averment  by  him  in  re- 
mainder, who  was  a  y^r^^i"^^  to  thefine^  fhould  be  received  maa 
neque  pars finis^ nee partium  haresy  isfc*  But  Dyer,  Saunders,  Man« 
wood,  Southcote,  Harper  and  Catlin,  held  the  law  clear  contrary, 
and  that  fuch  fine  amounted  to  a  feoffment  of  record,  which  makes 
difcontinuance  of  the  remainder  or  reverfion.  D.  333.  b.  334.  a, 
pi.  30.  Pafch.  16  Eliz.  Anon. 
Le.  S3,  in  8.  Parties  and  privies  are  concluded  to  (ay  parties  ad  finem  nil 
cafo  of  habuertfTtty  Vc.  by  the  ftatute  of  4  H.  7.  but  a  ftranger  may  plead 
Bamfieid      ^^^  ^^^^  ^^''^  ^3^*  Mich.  1 9  Jac*  ui  Mackwilliams's  cafe. 

v^Mo.  251.  in  S.C. 


(L.  b*  7)  Exception  i  That  the  defendant  was  al- 
ways feifed  i  And  by  whom  to  be  taken. 

1.  27  Ed.  I.  flat.  I.  c.  I.  enai&,  that  itJhaU  be  na  good  exeeption 
U  afinoy  that  before.^  or  at  the  time  of  the  fine  levied^  the  demandantyor 
his  anchors  were  feifed  of  the  land  contained  in  thefiney  or  feme  part 
thereof 

2.  In  zS^Ce^fine  upon  render  of  the  ance/ior  of  the  plain^wv^ 
pleaded  in  bar,  and  the  plaintiff fatd^  that  he  was  continually  mfed  ei 
the  time  of  the  fine^  before  thepne^  and  after ^  till  he  wqs  diffeifea\  and 
the  court  held,  that  he  (hall  have  the  plea,  notwithftanding  the  privity 
of  blood.  M.  9  £.  3.  The  reafon  feems  to  be,  becaute  he  daintf 
of  hinfelf  and  not  by  fuch  anceftor.  And  for  tenant  in  tail,  this  aver* 
ment  lies  wellj  that  his  father  was  feifed^  and  died  feifed  after^  not- 
withftanding the  fine  upon  render  levied  by  the  mher,  and  that  ba 
entered  after  as  heir.  H.  17  £.  2.  and  M.  18  £.  2.  But  Shank 
made  a  great  diverjity  between  fuch  fine  of  render,  and  "^  fine  fur  c^ 

^h^'e^^T'  ^'^fa"^^  ^  *'^''  ^^"^  ^'^>  ^-   ^^^  ^s  is  executed^  and  the  other  is 
t%  i.  4^15^  ^^^  executory.     And  therefore  the  heir  is  remitted  by  the  entry  by  ie* 
and  19.        fcent  before  the  execution^  as  he  thought  V^d.  ftatute  de  finibus  inde, 
Br.  Fines,  pi.  74.  cites  13  AS.  p.  8. 

3.  A.  was  tenant  in  tail,  remainder  to  B«  and  A.  levied  a  fine 
come  ceo,  &c.  B.  the  remainder-man  nuiy  aver  continuance  of  poC* 
feffion,  notwithftanding  the  fine ;  for  he  is  not  party  nor  heir  to  the 
conufor.  And  the  fame  law  of  zfeme  covert^  where  the  baron  aiooc 
levied  the  fine.  Br.  Fines,  pi.  95,  ^ites  19  £«  4.  12.  per  FairfaZi 
to  which  Littleton  agreecj. 

(L.b.1) 


Sint, 
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(L.  b.  8)  Pleadings.  In  what  C?Sts  feifin  muft  be 

alleged  in  the  Cognifor, 


I.  In  replevin^  the  defendants  made  cognizance  as  bailiiFs  to  R.  t  ^^  <  ^ 
M.  who  was  feized  of  the  place  where,  ecc.  as  a  remainder-man  Jj^^  r»  H, 
under  a  marriage  fettlement  made  by  S.  Af,  the  father,  and  a  fine  le-  g.  4  h.  7« 
Yied  diereof,  &€•  the  former  tenant  in  tail  and  remainder  •man  being  Old  £0^ 
dead.     The  flaintif  traverfed  the  feifin  in  fee  of  S.  M.  at  the  time  ^f  ^;;i,*'' 
of  levying  the  fine,  &c.  anc  upon  this  they  were  at  iiTue,  and  after  £nc.  380. 
a  verdiii  f§r  the  plaintiffs  it  was  moved  in  arreft  of  judgment,  that  *>.  to  H. «. 
this  was  an  immaterial  tjfuej  whether  S.  M.  was  feifed  in  fee  at  the  *  w^^*  ''l 
time,  &c.becaufe  the  tenant  in  tail  who  claimed  under  him,  joined  Mich.' 10 
with  him  in  the  fine,  and  conveyed  the  lands  to  R.  M.  and  his  heirs>  H.  6.  tz.  w 
and  therefore  die  feifin  of  S.  M.  vras  but  formal  and  to  induce  the  h'|'<7*V.* 
matter,  and  not  traverfable,  and  fo  the  judgment  was  fet  afide.  33H.6.sf, 
*— Serjeant  Lutwych  fays,  that  he  could  not  difcover  what  were  pL  ii*  i* 
the  particular  reafons  given  by  the  court  for  the  faid  refolutions,  F*^  '3- a* 
and  therefore  (citing  the  caies,  f   &c.  in  the  margin)  obferves,  ^  g.'  ^^  s. 
that  it  is  (aid  b}'  Fitzherbert  in  27  H.  8.  4,  a.  that  in  pleading  a  3*  14-  p^- 
fine,  fei&i  (haU  not  be  intended  if  not  fhewn,  and  that  die  pro-  ^^*  3  ^-  ^ 
thonotaries  fay,  he  who  pleads  a  fine  ought  to  Ihew  feifin  of  one  ^^ 
of  the  pardeS)  and  that  fo  are  all  the  entries.     But  in  Dyer,  291.  a. 
it  is  faid,  that  the  antient  courfe  was  otherwife,  and  that  to  fay  ge- 
nerally, quidem  finis  fe  levavit  i  was  well  enough ;  for  it  might  be 
of  a  reveriion,  of  which  feifin  cannot  be  alleged.     But  admitting 
that  the  conflant  form  of  pleading  hath  been  to  allege  feifin  in  one 
of  the  conufors,  yet  it  does  not  follow  that  a  traverfe  may  be  taken 
to  die  particular  eflate,  for  the  fine  is  good  if  any  of  the  parties  hath 
an  eflate  in  the  lands*    ♦  Br.  dt.  Pines  109.     And  if  a  fine  fur  •  M«-.  Nol« 
^nizance  de  droit,  &c.  be  pleaded  in  bar,  and  the  averment  be  x^^^.^JL, 

Juod  partes  finis  nihil  habuerunt,  the  demandant  need  not  reply  and  51S.  fays 
liew  a  feifm;  for  the  defendant  ought  to  have  concluded  his  bar  to  ihisisamiC* 
die  country,  without  any  rejoinder,  and  fo  it  is  held  in  2  Infl.  527.  [J^\^ 
and  by  Lord  Coke  in  his  K.  on  fines,  led.  22.     Nor  is  there  any  „  nothing 
cafe  that  gives  countenance  to  the  traverfing  the  feifin  in  fee  in  this  relating  10 
cafe,  but  diat  of  ZoucH  and  Bamfield.    i  And.  185.  Sav.  84.  ^gjon***"* 
and  I  Le.  75.  in  reporting  which  cafe,  the  Ch.  J.  Anderfon  makes  might  ha7e 
no  mendon  at  all  of  a  traverfe  of  the  feifin  in  fee ;  fo  that  upon  the  found  it  at, 
whole,  it  feems  that  the  alleging  of  feifin,  &c,  is  only  matter  of  ^J^'  ^*°*^ 
form  to  induce  a  plea  to  a  fine,  and  not  of  fubflance  to  be  traverfed*  ^ '  ^ 
a  LutWf  1^08  to  1625.  Trin«  i  Anne.    Walters  v.  Hodges  and 
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(L,  b.  9)    Pleadings,    Profert  or  Monftrans  ncccf- 

fary,  in  what  Cafes. 

T.  jljjife  by  an  in£int ;  the  tenant  pleaded  a  fine  in  bar,  and  be* 
caufe  he  did  not  ihew  it  fub  pede  figiili,  nor  any  part  of  it,  the  af- 
flfe  was  awarded,  and  this  for  that  caufe  only  as  it  feems,  uA  not 
becaufe  the  plaintifF  is  an  in&nt  to  enquire  of  the  ctrciunftances. 
But  note,  that  the  jury  cannot  find  matter  of  record  in  dieir  circum- 
ftances.  And  it  is  iaid  elfewhere,  that  if  a  fine  be  pleaded  in  iht 
fame  courtj  it  fuffices  to  be  exemplified  in  the  fame  court.  But  if  h» 
pleads  it  in  another  courts  he  muft  fhew  it  exemplified  under  tbe 
great  feal  of  England  in  Chancery^  if  he  would  plead  it,  but  he  ma? 
give  tt  in  evidence  under  the  feal  of  C  B*  Br.  Monilrans,  ^.  68. 
cites  24  £.  3.  46.  . 

2.  Formedon  in  defcender  and  the  writ  rehearfed^  that  N.  granted 
Bf,  Nuga-    the  reverfion  of  a  tenant  for  lift  to  the  haron  anafhne  in  tail  bjfine^ 
tion,  pi.  4.    an(j  for  default  of  ifTue,  the  remainder  to  the  ancejfor  of  the  demand* 
5bia.^if '^  tf «/  in  tail ;  and  made  the  defcents  to  him  ;  and  notwithflanding 
fic9s$.c.  *  that  he  might  have  decl4U'ed  upon  an  immediate  gift,  and  no^has 

made  mention  of  the  fine  ;  yet  by  the  befl  opimon  it  is  only  fur- 
plulage,  and  he  need  not  Jhtw  the  fine^  becaufe  the  a£boa  is  of  a 
gift  executed 'y  for  in  formedon  in  defcender,  which  is  always  execut- 
ed, a  man  need  not  ihew  deed,  quod  nota ;  and  fo  fee  that  befm  tbe 
remainder  be  executed^  deed  or  fine  is  necejfary  to  beJhewHy  aDd  e  can« 
tra  after  it  is  executed,  Br.  Monftrans,  pi.  34.  cites  11  H,  4«  39* 
and  14  H.  4.  31.  accordingly. 

3.  In  quare  impedity  the  plaintifF  makes  bis  title  to  the  advowfim 
by  grant  by  fine  to  J.  N,  in  fee,  who  after  granted  it  to  W^fer  Ufi^ 
and  after  [by  another  deed]  granted  the  reverfion  to  tbe  plaintiffs  iuw) 
that  W.  is  dead,  and  fo  makes  title  to  himfelf ;  and  the  piaindf 
was  compelled  to  (hew  the  deed  of  erant  of  reverfion ;  for  it  be^ 
longed  to  him,  but  not  the  grant  for  life  to  W.  and  per  Hank*  lift 
(hall  (hew  the  fine  alfo,  and  fo  be  did*  Br.  ^onflrans,  pL  4acite| 
14  H.  4.  10.  II. 


(L,  b.  10)  Pleading  in  Bar  in  General^ 

I*  An  exception  was  taken  to  the  pleading  of  a  fine,  by  iayLn^ 
that  a  final  concord  was  made,  and  becaufe  it  did  net  (ay,  that  a  fine 
was  levied^  as  the  ufual  form  is ;  but  it  was  anfwered,  that  the  iiurt« 
ter  and  fiibflance  of  the  fine  is  fhewn  as  fully  by  this  form  of  plead* 
ing,  as  by  the  other,  fo  that  there  is  no  variance  in  fubflance,  and 
in  fuch  cafe  a  man  is  not  bound  to  a  form  of  pleading ;  but  if  fat 
fbews  his  matter  efFe£hially,  it  is  fufficient.  PI.  C.  431.  a.  b.  Paicb« 
15  £iiz.  Smith  v.  Stapleton. 

2.  Another  exception  was  taken,  becaufe  it  was  not  faid  that  the 

fine  was  levied  in  Q  B.  to  which  i(  y(zs  anfwered,  that  the  «5/»«' 

firm 


line*  3i3 

fin^  is  Ufajy  that  thejm  was  levied  in  curia  dmifnf  ngina  aptid 
W^Smmafterium^  as  before  was  pleaded^  and  not  to  fay  ii>  Ct  B** 
t^l.  Cf  431.  b.  Saiith  v.  Stapl^on* 

(M.  b)  Taken  by  Dedimus  poteftatcm. 

1.  rs  ^,  2.  y?^/.  ef  CarliJIe  ewkSks^  Aat  if  tie  fatty  he  net  able  Coke's  R, 
tc  cwne  before  the  jyftices  in  the  courts  then  two  or  one  of  them  (by  the  ^'^P*"**  9- 
fiffent  of  the  rffl)  fhaU  go  to  the  farty,  arid  receive  bis  cognizanc^^  xMa^to^ 
find  if  hut  one  go^  he  fhall  take  Wth  him  an  abboty  prior^  or  knight  the  u£m 
being  of  good  fame  and  cf  edit*  "°^     w- 

^The  commij/ionersy  that  tajte  the  eognizancey  fhall  make  a  certificate  on"?Dd^ 

thereof  to  the  juftices^  to  the  end  fhe  fine  may  be  lawfully  levied  ac-  ferjcmtor 

^or^ng  U  the  former  ordinance.  kniihtUy 

,  ,  de  •  pot, 

i^  direfUy  cov.irary  to  this  ftatute.^— *lf  a  iKlftU  be  crtiteian  earl,  ]r«C  he  m^  take  coffniaaoue hf 
ileJ.  poc     But  if  an  abbot  was  created  a  baroa,  ho  couM  not.     ('u.  R.  on  Fines  lo. 

2.  If  a  perion,  s^e  to  t^ke  a  fine,  taies  the  conufance  ofa  fine  fo 
iimfe^^  it  U  utterly  void,  Bec<iufe  he  is  judex  in  prc^ria  caufa 
Ccy,  K.  on  Fines,  10,  cites  8  H.  6.  by  Martin. 

3.  One  juftice  alone  with  a  dedimus  poteflatem  may  take  it ;  and 
(be  Ch*  J,  of  C.  B,  without  dedvnus  potefiatem^  may  take  conufiiDce 
of  the   6i>ei  as  well  as  other  juftice  by  ded.  pot,     But  tbo  Ch.  % 

of  B.  ^.  cannot  without  ded»  pot.  ^d  therefore  there  is  a  fpeoal  [  354  1 
writ  in  the  regifter  for  him  Qt  dedimus  poteflatem^     Deijfii.  R,  of 
^ines  7, 

4*  Conulance  ofafine  Hill,  20  H,  ?-  where  the  de4.  poteftat*  Vid.(J.b.) 
made  no  mention  of  the  countyy  and  all  is  certified  the  fame  term^  and  ^  ^* 
the  king's  filver  entered,  byt  the  fine  was  not  engrojfed^  but  re- 
inained  in  the  Qffi<  e  of  the  cbirographer«  And  it  was  refdved 
ibat  it  may  be  i}ow  engrolled :  but  bccaufe  it  is  at  the  eledtion  of 
|fae  party  to  have  it  either  with  or  without  as  before  4  H«  7.  and 
be  fs  d^d^  ^  tl|at  i^w  no  ^le<^ion  may  be  made,  it  ifaall  be  a  fine 
without  proclamations,  as  at  the  common  law.  D#  254.  pL  104. 
Trill.  8  Eliz.  Compton's  cafe. 

5.  Dedimus  was  to  take  the  conufance  of  a  fine  of  four  perfon*. 
* — ^Xhe  commiflioners  return  the  conufance  of  three  only. -^Thc  nRxnc 
of  the  foorth  may  be  razed  out  oJF  the  dedimus,  and  make  the  writ 
pf  covenant  to  accord  therewith,  and  it  was  faid  to  have  been  fo 
dOAe  about  30  years  fince.  Cro..  E.  576.  pK  24.  Trin.  39  Eliz,  C. 
B»  Anon. 

6.  A  dedimus  was  awarded  to  take  the  conufance  of  a  fine  from 
^ron  andfeme^  and  the  conufance  of  baron  only  was  returned'^  and -the 
feme  would  npt  ackiiowledge  it*  Lord*  Keeper  ordered,  that  a  new 
dedimus  pot.  (hould  be  awarded  to  take  the  conufance  of  the  baron 
only>and  tbiat  it  ll^ould  be  of  the  fame  date  a»  the  firft  was,  and  that 
the  return  of  the  cofnmiifioners  fhould  be  annexed  thereto;  and 
Anderfcn  faid,  fo  it  might  be  done  here,  or  otherwife,  if  the  fine  be 
|cvied  between  the  plaintiff  and  the  three  others  only^  it  fhall  be  good 
Witbout  quefHon ;  for  there  is  no  prejudice  to  t^9  fourth  i  for  the 

t    ■■*''"■'     '^    •  ^rit  . 


354  Sint, 

ymt  of  dedimus  might  be  amended,  and  the  writ  of  covenant  nade 
to.  accord  widi  it,  and  any  of  the  three  ways  it  would  be  wdl 
enough.  Cro.  E.  576,  577.  Trin.  39  £Hz.  C.  B.  Anon* 

7.  If  a  dedimus  pot.  be  to  take  die  conufance  of  a  fine  of  three 

perifens,  the  commiffioners  may  take  die  conufanci  rf one  atone tmif 

imd  ofatuitber  at  another  time ;  for  it  may  be  they  cannot  come  to 

one  place  at  the  lame  time ;  and  when  the  conusance  of  one  is  do* 

]y  taken,  it  is  againft  reafon,  that  the  refufal  of  the  other  fhouU 

impeach  it.     Quod  alii  jufticiarii  conceflerunt.  Cro.E.  577*  Txim 

39  Eliz.  C.  B*  Anon. 

Midi.  It         8.  A  fine  by  dedimus  was  taken  of  an  infant^  but  becaufe  it 

Uc^^oU      ^^^^  ^^^  apparent  to  the  commiffioners,  that  the  infant  was  widi« 

Dif  ▼!"       in  age,  the  court  acquitted  them.     12  Rep.  122^  123.  Hungate's 

Bupgate.      cafe, 

8.  C  In 

t)io  Star-chamber. 

Ver  North  Q*  The  court  of  C.  B.  ordered  the  reverfioner  to  prafecute  an 
and  Wind-  it^rmotion  againft  commiffumers  for  taking  conufance  ef  a  fine  of  an 
^^  /s  a     'V^'  Mii^.  33  Car.  2,  C.  B.  3  Lev.  36.  Hutchinion's  C2k. 

great  truft  repofed  in  the  commii&ontrs,  and  they  are  to  imform  themfelves  of  the  partf's  afeyiod 
a  vdnury  tgmrwut  wiU  not  excnfe  them.  Mod.  246,  247.  Pafch,  29  Car*  %•  C.  B.  in  lafe  of  Bar- 
row V.  Parrot. 

10.  A  ded.  pot  was  direded  to  two^  and  one  of  them  oxecnUi 
ity  the  other  cannot  certify  it ;  for  the  execution  of  it  ought  to  be 
upon  his  own  knowledge.  Godb.  356.  Trin.  21  Jac.  B.  K.  in  Leo- 
nard's cafe. 

11.  A  ded.  pot.  is  direAed  to  four^  to  take  a  fine  of  lands  in 
fever al  counties.    If  two  take  it  in  one  county  and  certify^  and  the  oAer 

two  take  it  in  the  other  and  they  certify  itj  none  of  the  certificates  are 
good.  Godb.  356.  (ler  Haughton  J.  in  the  cafe  above. 
A  dedimiit        1 2.  A  dedimus  poteftatem^  to  take  a  conufiince  of  a  fine  is  dsrtffei 

n^ ^*2\  '•  7'  *•  ^^^i^^i  *"^  ^^  ^^  *«  conufance  and  certifies  it  by  the 
tfid  was  name  of  J.  S.  knight  j  ^ereas  in  truth  he  is  »#l  a  knight }  mis  is 
rtimntdby  not  erroncous,  nor  affignable  for  error  that  he  is  not  a  knight  i  fat 
"^'dhSd    '  it  is  agsdnft  the  record.  Jenk.  280.  pi.  3. 

good.  Jenk.  i79.  pi.  3.  cites  Arondell  v.  Arondell.  —  YeW.  33^  S.  C«— Cra  £.  677.  Too. 
41  Elix.  B.  R. •—*€».  J.  IX.  Pafch.  i  Jac.  B.  R.  S.  C. 


r  1 C  ?  1       '3'  Though  now  moft  fines  are  in  blEi  taken  by  dedimuS}  yet 
I  J^O  J  ^^  ^^^  recorded  as  taken  in  courts  and  this  to  prevent  cnieitiotf 

about  captions,  per  Cur.  1 0  Mod.  45*  Mich*  10  Annae,  B*  R.  in  Ld« 

Say  and  Seal's  ai(e* 

(M.  b.  2)  The  feveral  Parts  of  a  Fine. 

I.  It  was  refolved  by  all  the  court,  tfiat  there  zitjhe  firts  of 
every  fine,  viz. 

For  with.         i.  Original  writ. 

out  original 

writ  a  fine  cauiDOt  U  leviedi  u  appears  by  the  ftatute  d^  modo  Ufna^  fiAe%  tbtf  tb^  ate  of  *f 
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Uw  i^atttn  iioC»  that  final  aceord  be  levied  in  the  king's  eoturt  without  eristnal  writ,  aad  fo  it  is 
betd  37  AfT.  pL  i7*  5  Rep-  38.  b.  Trio.  34£Uz«  B.  R*  in  Tey's  caft. 

2dlF«  Licenci^  ox  leave  to  accord.  ^or  which 

'  licence 

there  is  a  fine  due  to  the  kingy  which  is  the  ancient  revenue  of  the  crown^  and  this  is  cal* 
led  the  kinfs  JUvtvy  and  this  appears  fully  by  the  faid  ftatute  de  modo  Lsvandi  fineSy  and  tb« 
entry  of  the  kii^sjiivtr  in  fucn  cafe  at  bar  was  thus,  Robertus  Drury  armiger  dat  dnsk  re« 
gsax  feptem  libr.  pro  Itcentia  concordandi  cum  Tbo-  Tey-  armigero  U  ^ianora  uxore  ejus, 
de  plaato  conventionis,  de  manenis  de»  &c.  &  hab^  chimgraphum  per  pacem  admiflunia 
coram  Tacobo  Dyer.  Et  nota  bene,  the  cuftom  is,  that  he  in  whom  the  ft§  is  r^ftd  pays  ibt 
kmf^s  Jtrvtr^  and  not  the  other  conufee,  who  had  only  for  life  ;  and  all  the  precedents  are  ac- 
conling  to  this.  And  note,  tbt  kin^sfilvtr  is  eniered  upon  the  writ  of  covenant*  and  it  ougtC 
to  exprefsy  firft  the  fum  given  for  licence  to  accord.  2.  The  party  that  paid  it,  viz*  be  ia 
whom  the  fee  is  ropofed.  3.  The  plea,  and  between  whom>  &c.  4.  The  land,  for  which 
the  fine  is  paid ;  and  all  this  was  well  obferved  in  the  principal  cafe.  5  Rep.  39.  Trin*  34 
Eliz.  B.  R.  in  Tey*s  cafe. 


3dly>  The  concord.  The 

commences 
thus.  Et  eft  Concordia  talis,  fc.  quod  prttd'  Tho.  &  Elianora  recognoverunt  man^ia,  &c.  efle  juif 
ice.  Et  nocandom  ell,  that  this  is  the  foundation  and  fubftance  of  the  fine ;  for  if  upon  this  the  hn^t 
Jilver  be  entered,  though  the  conufor  dies  after,  the  fine  is  good,  as  was  adjudged  in  Carkkl*! 
CASE.  3  Eliz.  D.  220.  b.  and  the  note  and  the  foot  of  the  fine  are  not  only  abftraAs  out  of  it* 
but  the  concord  is  the  ground  and  fubftance  of  the  fine.-— ^5  Rep.  39.  Trin.  34  Eliz.  B.  R.  ia 
Tey's  cafe     '  Co.  R.  on  Fines,  3.  calls  the  coacoixl  the  foundation,  ground,  life,  and  heart  of  tha 


4thl7j  The  mte  if  the  fine.  Thisisonlf 

an  abftra£k 
iBUt  of  the  original  and  the  concord,  and  commences  in  this  manner,  fc  imer  Robertum  Drurf 
and  Thonuun  Cannock  querentem,  and  Thorn.  T.  &  £.  uxoreni  ejus  defetcian.  de  manerits,  &c* 
node  placttum  conventionis  fummonit.  fuit  inter  eos,  fc.  quod  prcdid.  Tha  Tey  &  Elianom 
recognoverunt  maneria,  &c.  but  it  was  obferved,  that  in  ancient  books,  the  note  of  the  fine  it 
taken  for  the  concord,  as  in  la  H.  4.  f.  16.  a.  that  the  note  of  the  fine  is  pleadable  before  the 
toA  engrolled  ;  and  aa  H.  6.  51.  accprdingly.  But  this  is  intended  of  the  concord  itfelf »  and 
all  the  pleadings  in  quid  juris  clamat,  &c.  that  the  lelfee  had  fee  the  day  of  the  note  levied,  are  to 
be  intended  of  the  concord  itfelf.  5  Rep.  39.  Trin.  3J.  Eliz.  B.  R.  in  Tey's  cafe..— ^The  note  of 
the  fine  may  be  aiiered  thru  orfourytars  after  ibt  record  made f  Co«  R.  CO  Fines  3. 

5thly,  The  foot  of  the  fine*  This  com* 

mences 
thus,  viz.  Haec  eft  finalis  concordia  fa£la  in  curia'domini  regis  apud  Weftm*  a  die  Pafchs  in  qutn* 
dectm  dies,  anno,  &c.  coram  Jacobo  Dyer,  &c.  fo  that  the  foot  of  the  fine  includes  all,  and  has  thft 
dagr*  year  and  place,  and  before  what  juftices  the  concord  was  made.  5  Rep.  39.  a.  39.  b.  Trin. 
34  Eliz.  B.  R.  in  Tey's  cafe. 

The  foot  of  the  fine  may  bt  mttrtd  ebret  erfcur  ytars  afitr  ibt  rtetrd  madt.  Co.  R«  on  FineSj  3* 


(M.  b.  3)  EfFed.  At  what  Time  Fines  take  EfFcd. 

I.  Note,  that  a  fine,  before  it  is  ingrojidy  is  a  perfeSt  record^  BrFiow 
and  may  be  executed ;  and  the  conufee  muftfue  his  quid  juris  damat,  pi*  5^*  ^itet 
per  quae  fervttia,  or  quern  redditum  reddit  as  his  cafe  is,  before  the  **  HI  6. 13. 
iogrofiinent  of  the  fine ;  for  the  fine  being  ingrofled,  the  conufee  has 
no  means  to  compel  the  tenant  to  attorn  ^    and  then  the  conu-  F  35^  J 
fis^  may  by  this  way  lofe  his  fervice,  and  all  actions,  that  the  law  after 
attoratneaty  gives  hina.    Qo,  R.  on  Fines>  3. 


(M.  K  4) 


35*  Sini< 


(M.  h.  4)  Sur  Rcleafe.     To  iffhota  gO(A»    tH  R^j 
fpe6t  of  Eflate»  tcci  And  H0W4 

1.  If  land  be  given  ta  the  haroH  dndfenu  in  tdityfirjnHiure  ^ 
ibefimi^  by  the  ancejlor  of  the  harort  *j  and  after  the  haron  diesj  and 
^cfeme  fujffers  a  recovery  agatnji  the  flat ute  of  ii  H,  T*  by  covni| 
and  after  the  ijfue  in  tail  reLafes  all  his  right  byfine^  and  dies,  bis 
ijfue  may  enter ;  for  the  faid  ftatute  lays,  that  the  recovery  fliall  be 
void,  being  faflferdd  by  fuch  feme,  unfefs  he  in  reverfion  aflents  to 
it  by  matter  of  record,  which  ought  to  be  by  voucher  in  the  iame 
ad^ion,  or  fuch  like ;  for  if  there  be  mefne  inftant  between  the  reco* 
very  and  the  ajfent  as  above ;  then  if  the  recovery  be  once  void  by 
ihejiatutej  an  aflent  by  fine  after,  which  is  matter  of  record,  will 
not  make  the  recovery  good,  which  was  once  void  before*  Bn 
Judgment,  pi.  148.  cites  DocS.  &  Stud.  lib.  r. 

2.  Tenant  in  tail  made  a  leafefor  his  ^nun  lifsy  and  he  in  reoerfim 
rekafed  to  the  lejjee  for  life  by  fine ^  and  to  his  heirs  \  it  feems  to  me^ 
that  this  releafe  is  utterly  void.— For  though  Littleton  fcys,  that  in 
every  cafe,  where  he,  to  whom  the  releafe  is  made,  hath  a  freehold 
in  deed  or  in  law,  fuch  releafe  is  good ;  this  is  true,  but  not  in  alt 
cafes.  And  therefore  I  have  taken  a  diverfity,  viz.  In  all  cafes,  when 
a  releafe  fhall  enure  by  way  of  nutter  reflate^  it  is  not  (ufficient  to 
him,  to  whom  the  releafe  is  made,  to  have  freehold  only,  but  diere 
ought  to  he  privity  between  releafor  and  releafee',  but  when  a  rdeafif 
fhail  enure  by  way  of  mitter  le  ^01/ to  him  without  privity  (as  if  the 
difTeifor  nudces  a  leafe  for  life,  and  after  the  diifeifee  releafes  to  the 
tenant  for  life,)  this  is  good  y  but  if  tenant  in  tail  make  a  lea/i  fof 
another* s  lifey  the  releafe  of  the  donqr  is  good  t&  fuch  leflee.  Co.  Rr 
on  Fines,  6. 

3.  If  a  man  makes  leafe  for  years^  and  before  the  entry  of  the  kffk 
the  leffor  by  fine  rcL:ifes  to  him  and  to  his  heirs  ;  now  this  is  a  yoid 
leleate,  for  the  lelTor,  againft  bis  own  fine  might  fay^  that  the  \eSkt 
had  not  entered  into  the  land  before  the  fine  levied  ^  and  yet  31  Alt 
24.  it  is  adjudged  contra,  in  fuch  a  cafe  3  but  other  books  are  all  con-* 
trary,  and  fo  is  the  law.  Co.  R*  on  Fines  6.  cites  16  H.  7.  5. 5a£» 
Z'  37'  3H.  6*  23.  46  E.  3.  13,  15  H«  7. 14.  47  £•  3. 1^.&G. 


(N»  bj  The  feveral  Sorts  of  Fines,  and  wfiat  are 

ecutedy.  &c.   and  bow^  eni^bre. 

Weft  I.  'ipHERE  are  2  kinds  of  fines^vls.  one  #V^ix/ri^  ah^thef  o> 

Symb^f.  1    thcr  executory.    Executed;  tiiat  is,  where  the  prefentcfbt^ 

ira  fine  p^di  unto,  or  is  fuppofed  in  the  conufee ;  for  fuch  a  nne  is  a  feof- 

fur  cognl-  meat  of  record)  as  this  fine  come  ceOf  or  fur  rolenfe  or  cosifrmatien^ 

Ciace  dc  H^ 


$rfiir/unrender ;  executory,  as  when  ho  eftate  is  vefted  in  the  co-  aroit  cemt 

iHifee,  until  it  be  executed  by  entry  or  adion ;  as  fines  fur  grant  w,  &c.  b« 

^nd  render  by  the  conufee^  which  muft  be  made  upon  a  fine  come  J*^^**!^/' 

ceo,  or  fur  relcale,  &c.  or  other  fine  which  is  executed ;  or  other-  \Z'z!Z  of. 

wife  the  conutee  could  not  make  any  grant  and  render  of  that  land,  <^  ^^i  ic 

&c  which  he  had  not.  2  Inft.  513.  "  "<*  ««. 

Weft.  Symh.  f.  179.  cites  43  E.  3.  15.— —It  is  not  called  executed,  becanfe  the  conufee  is  in  pof- 
k&iVk ;  hut  htcaujt  the  fine  'n  exceeded  keitueen  iht parties ;  fo  that  the  conufee  cannot  fue  execution^ 
fwcaofe  the  fine  in  itfcif  is  fuppofed  to  be  executed.  'A  fine  is  called  executory,  becaufe  the  fine 
do^  TK>t  ftippofe  any  executioni  but  the  conufee  may  execute  it,  either  by  eatry  or  by  fcire  facias* 
Co.  R.  on  Fiuesy  4. 

6.  Fines  are  either  without  prochmattons^  or  with  proclamaiions.  F  '^  C7  1 
The  firft  at  common  law,  the  other  hyjiat.  4  iif.  7.  24.  Weft's  ^  ^^'  ^ 
Symb.  ^19* 

7.  And  d\ey  are  QxxhQvJingk  or  double^  and  arc  fuch  as  are  either 
with  render  or  without  render.     See  Weft's  Sjrmb.  §  21. 

8.  A.  lefleey^^  life^  remainder  y^r  life  to  B.     jf.  levies  a  fine  to  But  if  B. 
B.  fur  conufance  de  droit ;  this  in  truth  enures  by  way  o{Jurrender.  '^^'P*'  ^fi*^ 
Ca  R.  on  Fines,  5.  cites  3  Aft  >"„^/« 

de  droit  come  ceofkc.  this  is  aforfeiiure  of  both  the  eftates  of  A.  and  B.  and  flinll  not  enure  by  way* 
offurrender;  but  he  in  reverfion  may  enter  immediately  for  the  forfeiture.  Co.  R.  on  Finesy  5. 
^es  I  H.  7. 

9.  If  a  le^fe  be  made  for  life^  the  remainder  ta  the  feme  infee^  and  Bui'ifx 
tenant  for  life  levies  a  fine  fur  conufance  de  droit  to  the  bar  an  and  leafe  be 
femi'i  and  to  the  heirs  of  the  baron ;  in  this  cafe,  if  xh^feme  dies  ^I^l^^^^ 
withnet  heir^  the  lord  fhall  have  the  land  by  efcheat,  for  this  amounts  mainder  im 
to  a  furrender  in  law,     Co.  R.  on  Fines,  5,  cites  39  E.  3.  30  Aff.  tail  to  B. 
Ofljorn's  cafe.  IT^'^t^r 

m  fee  to  C 
Tenant  for  life  levies  a  fine  to  A.  and  his  feme  in  fee.  A.  dies  without  ilTue.  C.  enters  for  th« 
forfeiture,  this  is.not  a  furrender.    Co.  R.  o» Fines,  5.  cites  41  £.  3.  41  Alf« 

la  Of  fines  there  are  4  >t/Wx.  lO:^  K  fitit  fur  cognisance  de  droit  There  are  5 
€ome  ceo  que  il  ad  defon  done,  (*•  e.)  upon  acknowledgment  of  the  ftngs^^of 
rigbt  of  the  cognifee ;  as  tliat  which  he  had  of  the  gift  of  the  cog-  which  3  are 
nizor.     It  is  a  fingle  fine,  and  admits  the  pofleffion  (at  leaft  in  lav/)  ^/cuttd, 
of  the  lands,  by  virtue  of  a  feofiinent  or  former  gift  of  the  cognizor,  nufanc^  ^^" 
and  works  by  way  of  releafe ;  a  fee  fimple  paifing  without  the  word  ue  droit 
heirs,  and  nothing  being  rendered  back  to  the  cognizor^     This  is  f»w«  ««>  &c. 
the  principal  and  fureft  fine,  and  is  a  fine  executed ;  fo  that  the  ^^J^^^fjl^^ 
cognizec  may  prefently  enter.  raider^-!  and 

2d,  A  fine  fur  done,  *  grant  and  render  y  which  is  a  double  fine  %  executory, 
(being  in  a  manner  two  fine§,  (viz.)  a  fine  fur  cognizance  come  ceo,  ^^^:  ^^^^2" 
&c«  and. a  6x^fur  concefpt,  &c.)  and  where  the  cognizee,  after  a  d^oinTmwn^ 
leleafe  and  warranty  made  to  him  by  the  cognizor,  doth  grant  and  i^T^rau 
render  back  to  the  cognizor,  the  lands,  &c.  limiting  often  times  ^''  ^^^'^' 
thereby  remainders  to  ftrangers  not  named  in  the  writ,  if  the  party  Fincs.V 
is  in  pofleffion,  this  fine  is  executed,  otherwife  he  muft  enter,  or  Fmesupon 
have  the  writ  of  habere  facias  feifmam,  &c.  ''^' hT/*  ^^^ 

3d,  A  fine  ^fur  cognizance  de  droit  tantum  ;  which  is  commonly  py.jiy  <2/^r 
uied  Co  pafs  a  reverfion.    It  may  be  expreil'ed  in  fuch  fines,  that  aumntrr^tw- 
the  particular  eftate  is  ia  another,  whom  the  cognizor  is  willing  %^^^^"^^' 
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Sim* 


t 


tail  after 
^ffibtlity» 
tenant  in 
dlower,  or 


— t  A  fine  /liould  have  die  rtvetCKUL    Somerimes  it  is  ufed  by  tenant  6a  \^ 

Ti^em^ris  ^^  "lake  a  grant  and  releafe  to  him  in  reverfion.    In  a  fine  fur  irog* 

when  the  nizancc  de  droit  tantum,  the  cognixee  hath  a  freehold  in  law  in  hint 

kftefor  Hfe,  before  he  enters* 

oLher  t  life        +*>  ^  ^"®  -^^  conceffit  is,  where  the  cognizor  is  feifed  of  the 
or  tenant  in  lands  contained  in  the  fine,  and  the  cognisee  hath  no  freehold 
therein,  but  it  pafTeth  bj  the  fine.    It  is  commonly  ufed  to  grant 
away  eftates  for  life  or  years.     And  if  the  cognizees  are  not  iopot 
feilion,  they  muft  enter,  or  have  a  writ  of  habere  facias  fetftruim^  kc4 
by  the  cur-  Wood's  Inft.  240. 

tefy»byfine 

furretrder  their  eftates  to  bim  in  rtvtrfion  \  and  the  form  of  the  fine  19  fach  in  effe6^»  as  the  fine  fuf 
Conufance  de  droit ;  fairing  that  thefd  words/ur/Ifw  redtitdit  are  in  the  fine  upon  furrender,  and  ibs 
daitieof  the  wot  ranty  omitted,     Co.  R.  on  FineSf  5. 

*  This  fine  is  executory  onljr,  and  therefore  tlie  law  pre-fuppofes^  that  he  who  rendered  b  (a^ 
fed ;  yet  if  the  others  at  the  time  of  the  fine  levied  be  feifedy  the  fine  ts  good»  and  execated  pre. 
lently  ;  and  therefore  the  court  will  receive  this  conufaiice  de  droit  only  ;  and  that  the  cuiufee  hy 
the  fame  fine,  renders  to  the  conufor  the  fame  land,  that  he  who  furrendered  by  the  conuCucQ 
Ihall  have  nothing  in  the  land  :  the  conufee  in  this  cafe,  cannot  graiit  ivnt  to  the  conufor  by  tbe 
^une  fine,  &c.    Denfl).  R.  of  Fines,  6« 

f  This  fine  pre-fuppofes  the  conufor  to  be  in  poflfeflion  at  the  time,  &c  and  therefore  may  b§ 
executed  by  entry,  or  fiirt  facias ;  and  though  the  conufee  be  in  poffeffion^  the  fine  is  geod* 
lU  of  FineS|  6.  cites  10  £.  3.  i» 


t  358  ]       (N,  b.  2)  What  Fines  proper  for  what  EfiateU 

I.  It  was  agreed  that  a  fine  fur  conufance  de  droit  cmn$  ee9ykc* 
is  always  intended  Qffee  JimpUy  znd  no  leis  efiate ;  and  that  after  tbe 
party  is  feifed  by  the  find,  fcire  facias  lies  not^  but  a  formtdon*  £r. 
fines,  pi.  13.  cites  42  £.  3.  5. 

St.  Tenant  for  life  may  levy  a  fine  fur  grant  an  J  releafe  of  the  lands 
which  he  holdeth  for  life,  to  hold  to  the  cognizec for" life  rftbete* 
fumtsfor  life^  and  it  is  no  forfeiture  44  Ed.  3.  36.  But  if  die  efiate 
were  larger,  or  the  fine  fur  cognizance  de  droit  come  ceo  que,  &c« 
it  were  a  forfeiture  of  his  eftate.  Weft.  Symb.  §  13*  cites  4H.  7« 
fol. 

3.  So  of  fuch  fines  by  tenant  in  tail  after  pojjibility^  tenant  in 
dower^  or  hy  the  curtefy^  39  Ed.  3.  i6.  nut  mch  fine  of  a  feni 
feemeth  to  be  no  forfeiture,  2  H.  5.  9.  Yet  a  particular  tenant  as 
in  dower,  by  curtefy,  or  for  life,  cannot  by  fine  grant  andfurrender 
their  eftates  to  the  owner  of  the  reverfion,  or  remainder,  but  may 
by  fine  grant  and  releafe  the  fame.  Weft's  Symb.  §  13.  cites  1/ 
£d.  3.  62.  24  Ed.  3.  26.  20  Ed.  3.  &  14  Ed.  3. 

4.  A  lejfeefor  years  levies  a  fine  Jur  conufans  de  droit  €€me  ceo  .• 
This  fine  is  void ;  for  he  had  no  h'echold ;  partes  ad  finem  nihO 
habuerunt.     Jenk.  254.  pi.  45. 

In  thear-         5,  Fenu  tenant  for  lifcy  remainder  to  J,  5.  in  tally  remainder  tt 

fwrcafVft  *f>*>f^ronof  the  feme  for  Itfey  •  remainder  over.     Barenandfem\ff 

Was  f^id)  fine  fur  conceifit  granted  tenementa  pradi£la  faf  totum^  W  quUqmi 

that  the  habent  in  tenementis  pradiSfis  pro  vita  of  the  baron  and  feme^  wiA 

*"®  ^^  warranty^  which  defcended  upon  J.  S.     The  queftion  upon  thil 

was  devifcd  was,  whether  this  (hall  be  conftrued  to  pafs  one  entire  eftate  Ibrtba 

to  be  levied 
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lives  of  the  baron  and  feme,'  or  feveral  diflin^l  and  diinded  eftates  by  thofe 
for  the  lives  of  them  ?  Hale  Ch.  J.  &  Wild  J.  held  clearly,  that  Zuf^i/^ 
the  intent  here  was  to  prevent  a  forfeiture ;  but  what  operation  it  andaifo  re' 
ihould  have  as  one  entire  freehold  for  both  their  lives,  or  a  divided  mjtnder  in 
cftate  they  would  confider  &  adjornatur.     The  parties  agreed,  fo  "^^ ^'a^'/'^lf 
no  judgment  was  given.  2  Lev.  154.  Hill.  27  &  28  Car.  2.  B.R.  ^dihatTt' 

PiggOt  V.  Ld.  Salifbury.  is  more  in- 

nocent  thaa 
ant  for  conufance,  and  is  like  to  a  grant  of  totum  ftaciun  funm.  But  then  this  fine  (hould  exprefs 
the  eftate  of  the  conufors ;  and  if  it  does  not>  even  this  fine  fur  conceflit  may  be  aforfeitttre.    z  Jo. 

69.  S.C. cites  17  E.  3.  66.  44  E.  3.  36.  a  Mod.  109.  S.  C,  PoUexf.  146.  S.  C* 

z  Kcb.  580.  S.C.  *  Remainder  to  the  feme  in  fee.  2  Jo.  68. 


(N.  b.  3)    The  Operations  of  the  feveral  Sorts  of 

Fines. 

1.  As  well  the  fine  fur  conufance  de  droit  corne  ceo^  as  fur  conu-  A  fine /a^ 
fence  de  droit  tantum,  gives  a  fee  fimfle  to  the  conufee,  without  the  ^J^/f^"*'* 
words  his  heirs  \  for  every  fine  fur  conufance  de  droit  is  intended  ctoy  &c.  gs- 
fee  fimple.     Co.  R.  on  Fines,  7.  mra/iyim^ 

fli*<  aft* 
fimple ;  but  it  is  only  hy  implicathnf  and  therefore  there  is  no  repugnancy  to  limit  an  tftaiefor  life  to  tho 
cooufee ;  for  the  precedent  donation  or  feoffment,  which  is  fuppofed,  might  he  for  hfe  only,  or  ia 
tail^aod  the  general  intendment  of  the  conufance  may  be  fialified  by  an  exprefs  limitation,    i  Salk. 
34c.  in  cafe  of  Hunt  v.  Bourne*-       cites  41  Ed.  3. 14.    Co.  Litt.  9.  b.  Lutw.  781.  S.  C* 

2.  Any  eftate  by  fine  that  operates  by  way  of  grant ;  the  law,  to 
avoid  wrong,  expounds  it  fo,  that  every  one  grants,  what  he  lawfully 
may,  Arg.  Raym.  147.  cites  10  Rep.  98.  Mich.  10  Jac.  Sir 
Edward  Seymour's  cafe. 

3.  jf.  tenant  for  life^  remainder  to  5.  in  tail;  B,  levies  a  fine  with  f  3  CO  1 
proclamations  fur  concejftt  to  A,  &  C,  for  their  lives :  this  fine  bars 

the  intail,  during  the  faid  two  lives  only,  and  is  not  a  difconti- 
nuance  omnino :  for  B.  was  not  feifed  by  force  of  the  tail,  and  the 
fine  is  fur  conceflit ;  it  feems  that  A.  'j  acceptance  of  this  eftate  to 
him  and  C.  is  a  furrender  oi  ^z  former  eflate  which  he  had :  as  in 
cafe  of  a  leafe  for  years  made  to  A.  and  during  the  years  he  ac- 
cepts a  leafe  for  years  of  the  fame  land  to  him  and  B.  Jenk.  321. 
pi.  28.  , 

4*  A  iavt  fur  cognisance  de  droit  come  ceoy  6fr.  is  a  feoflment  upon 
record  of  the  lands  comprifed  in  the  fine,  and  doth  imply  a  livery 
andfeifm  of  thofe  lands.  Hill.  1649.  26  Jan.  B.  S.  to  pafs  the  eftate 
9ut  if  the  conufor  to  the  conufee,  but  if  another  perfon  were  in  by 
tort,  it  will  not  amount  to  an  entry ^  as  a  feoffment  will,  to  purge 
that  tort.  L.P.  R.  615. 


V01.XIIL  Ff  (N.b.4) 
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(N.  b*  4)  Ancient  Demefne.     The  Force  and  E/- 
Je£f  of  Fines  in  Ancient  Demefne. 

1.  In  affife  the  tenant  pleads  that  the  land  is  parcel  of  the 
manor  of  D.  which  is  ancient  demefne,  judgment,  &c.  He  Audi 
not  be  received  to  fay  that  it  is  ancient  de^nefne ;  for  zfim  if  n* 
leafi  was  levied  between  us  and  you  of  the  fame  land,  and  becaufe 
this  is  a  judgment  in  curia  regis,  therefore  though  thne  was  m 
tranfmuiation  of  poffijfion^  yet  it  is  a  judgment  which  made  it  frank' 

fee  between  the  parties  \  but  the  lord  andji ranger s  Jhall  not  he  bound 
by  it,  but  fhall  have  advantage  of  ancient  demefne,  per  Wilby*  Br. 
Auncient  Dem.  pi.  17.  cites  21  £.  3.  25. 

2.  jfnd  note,  that  the  lord  himfelfwas  one  of  the  defendants  in  tht 
^Ififi'i  ^^  becaufe  he  pleaded  by  bailijf,  and  did  not  take  the  tenancy 
upon  him ;  it  is  iaid  that  it  does  not  ejiop  him  in  a  writ  rf  deceit  to 
reverfe  the  finey  and  to  make  it  ancient  demefne  again ;  and  fi>  (ce^ 
that  though  it  was  fur  releafe,  which  is  not  tranfmutation,  yet  it  is 
a  judgment  in  curia  regis,  and  io  frank^fee  for  the  time  \  and  it 
feems  there  that  none  can  plead  ancient  demefne  but  only  the  tenant. 
Br.  Auncient  Dem.  pi.  17.  cites  21  E.  3.  25. 

3*  A  fine  levied  in  ancient  demefne  is  not  goody  for  it  is  no  court 

ef  record  \  but  at  this  day  common  recoveries  by  fufferance  arc  ofed 

there  to  bind  the  tail,  per  Knivet,  which  note,  and  well ;  for  the 

land  ought  to  be  impleaded  there  by  writ  of  right-clofe,  and  not 

clfewhere;  contra  of  a  fine.     Br.  Auncient  Dem.  pi.  47.  cites  50 

AfCg. 

If  a/wor        ^  By  the  beft  opinion,  if  a  fine  levied  of  land,  which  is  ancient 

pafe  InXai  <Jcmefne,  be  reverfed  by  deceit,  yet  it  is  good  between  the  parHes, 

ofiawi,        Br.  Fines,  pi.  loi.  cites  7  H.  4.  44.     And  alfo  17  £.'3.  3i.diat 

which  is  M.   nothing  is  effcfted  by  the  reverfal,  but  to  reftore  the  land  to  be  an* 

andttTlT  ^^^"^  demefne,  but  it  remains  good  between  the  parties.     Ibid. 

brinisdtceittutdrtvtrjei  it ;  tbe'fine  or  recovery  is  by  this  rcv'Jtd  betwtn  the  parties,  amd  ii  voiJ;  be- 
ciufe  now  it  was,  coram  nonjudice  \  and  he  w  lio  had  the  land  before  may  enter,  per  Littlctoa  »oi 
Kecdham.  Br.  Auncient  Bern.  pi.  39.  cites  8  E.  4.  6.  S.  P.  Br.  Fines,  PL36.  cites  7  H.4.44- 
-&  8  H.  4. 1^  and  fays  that  the  btft  opinion  is  fo  ;  for  that  it  is  reverfed  as  ajudpnenr  i» 


reverfed  by  writ  of  error  as  it  feems,  and  that  Hull  faid,  that  the  judgment  proved  that  the  court 
had  nojurifdi<%[on  of  it,  and  therefere  was  void  againft  alL Br.  Finest  pi.  47- 


S.  P.  cites  %v  E. 


3.  lo. 
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Fine  Am 
emcejfit  le- 
vied in  an- 
cient de- 
mefne, 
makes  a  tSf- 
conttHMotue 
amd  hat  all 
tht  fffeas  of 
ajint  kvitd 
in  C»  B»  €x* 
ufi  thai  h 


$•  If  in  ancient  demefne,  a  writ  of  right  clofe  be  brought  againft 
A.  and  it  be  profecuted  in  the  nature  ofaformedon  in  the  defccndcr, 
a  fine  levied  there,  and  without  proclamations  by  the  cuftom  there,  h 
a  bar*  If  this  judgment  be  reverfed  in  the  Common  Pleas,  the 
Common  Pleas  (hall  only  judge  that  the  plaihtifF  (hall  be  reftoredto 
his  adlion  in  the  court  of  ancient  demefne,  unJefs  there  be  fomc 
other  caufe' which  ♦  telces  away  the  jurifdi<EHon  of  the  court  of  an- 
cient demefne,  for  which  the  judgment  given  for  the  plaintiff  in  an* 
cient  demefhe  is  reverfable;  the  court  of  Common  Pleas  ought  not 
to  judge  the  (aid  pka  in  bar  bad  j  for  ^tjlatute  of  the  4  M  7.  ^^ 
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Jines  fi>att  bar  an  eftaU  tail^'SLnd  the  ftatute  t^lWeJi.  2.  f.  I.  quod  finis  'fio^^f 
kvatus  by  tenant  in  tail  ipfo  jure  fit  nuUus^  are  to  be  underftood  of  ^^^y^b*'* 
fines  at  the  common  law  ;  and  not  to  extend  to  the  ancient  cuftom  force  of  the 
of  ancient  demefne.     The  formedon  in  the  defcender  and  eftates  ^^c.  4  H.  7. 
tail,  wcfe  at  the  common  law:  fuch  tenant  had  power  to  alien,  J]^^°/°cond. 
only  after  he  had  iffue.  10  Ed.  2.  Fitz.  Formedon  55.  zxA  generally  Lutw.  781. 
fiatutes  are  not  to  be  conftrued  to  deftroy  the  cuftoms  of  ancient  Hunt  v, 
demefne^  which  by  intendment  of  law,  concern  agriculture  and  the  f  sJlk*'^ 
fubfiftance  of  the  king  and  his  fubjefts.     Jenk.  87.  pi.  68.  cites  340.  s.  c. 
Hob.  47.   Barnfly  and  Coxe's  cafe.  and  fays  thp 

difcontinu- 
ance  is  becaufe  the  freehold  is  recovered  in  the  aflton.  For  every  recoveror  recovers  a  fee  iimplei 
^id  a  recovery  of  a  fee  fimple,  mu(\  work  a  difconii nuance  ;  and  if  this  be  allowed  to  be  a  fine,  ic 
ought  in  confequence  to  have  the  effedt  of  fines.  But  note,  that  it  is  no  bar  to  the  entail ;  for  it  is  b/ 
the  ftatute  4  f/.  7.  that  a  line  wirh  proclamations  Ihall  bar  an  eitaie  tail,  and  no  fine,  but  with 
proclamations  is  witliin  the  ftatute,  nor  can  bar  an  eftate  tail.— *— It  is  only  a  difcontinuance* 
Lutw.  959.    White  V.  Auftin.— *— Lucw.  782.  S.  P.  Hunt  v.  Bouro.        D.  373*  a*  b.  pL  xj* 

6.  And  though  Coke  in  the  3d  part  of  his  inftitutes  feems  of  an- 
other opinion :  for  it  feems  to  him  that  no  cuftom  fii)all prevail againfi 
a  Jlatute  made  within  term  of  memory^     Under  correction  neither 
the  flat.  4  H.  7.  of  fines,  nor  the  18  Ed.  i.  of  fines  concerns  this 
cafe ;  for  neither  of  themyiyj  in  exprefs  words,  X^2X  fines  with  tro» 
clamations  Jhall  bar  the  tntail :   thefe  ftatutes  only  fay,  that  nnes 
with  proclamations  fljall  be  bars  to  all  parties  and  privies^  and  te 
firangersy  if  the  ftranger  doth  not  bring  his  aftion,  or  make  his  claim 
within  5  years  after  fuch  fines  levied  with  proclamations.     And  the 
true  intention  of  the  4  M.  7.  was  to  take  away  and  repeal  the  fta- 
tute of  non-claim  the  34  Ed.  3.  c.  16.  and  not  to  bar  the  eftate  tail 
anymore  than  18  £d.  i.  had  done,  as  appears  by  the  ftatute  of  32  H. 
8.  c.  36.  which  ordains  fines  levied  as  above,  and  non-claim  as 
above  to  bar  the  tail.     Jenk.  87.  pi.  68. 


(N.  b.  5)  Scire  facias.     In  what  Cafes.    And  How. 

1.  Sci.  fa.  lies  to  execute  a  fine  levied  of  an  acquittal.  Br.  FineS) 
pi.  100.  cites  3  E.  5.  23. 

2.  Land  is  rendered  by  fine  to  an  hufiand  and  wife^  and  to  the 
heirs  of  their  two  bodies  \  they  have  ijfue  A.  the  hufiand  and  wife 
die-.  A,  enters  and  enfeoffs  B.  with  warranty;  A.  dies;  D.  his  ifluc 
brings  a  fcire  facias  againft  B.  to  execute  ^is  fine ;  it  does  not  lie  | 
for  executio  fadla  eft,  &  non  reftat  facienda,  as  Weft.  2.  c.  48. 
fpeaks ;  and  if  this  fcire  facias  ftiould  lie,  the  feoftee  ftiould  lofe  his 
warranty.  Refolved,  that  the  heir  in  tail  is  put  to  his  formedon  in 
this  cafe ;  in  a  fcire  facias,  a  voucher  doth  not  lie;  the  feofiFee  (hall 
not  lofe  his  warranty,  and  therefore  a  formedon  only  lies  for  the 
heir  in  tail  in  this  cafe.  Judgment  affirmed  in  error.  Jenk.  i8». 
pL  34.  cites  20  £•  3. 

3.  Scire  facias  upon  fine  levied  to  T.  R.  and  W.  and  to  the  heirs*  So  if  a  fine 
rfthe  body  ofR.  the  remainder  to  the  right  heirs  0/ the /aid  JF.-^T.  ^^^^^JJJ 
died^  and  K.  died  without  i£iie^  and  W.furvived  and  died',  his  heirs  f^t^l^f 

F  f  2  need 
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W,  and  kfs    nccd  HO  fcifc  facias  to  execute  this  fine,  becaufc  it  is  executed  b  hii 
A.fr;,andhc  life,  by  the  fei  and  franktenenunt  in  W*    Weft's  Symb.  §  1 79. 

dinhs  and        j^^g  .q  £.  3.  20. 

then  the      .  t  J 

haran  and  fetw  do  Scy  the  fine  is  executed  for  one  moiety  in  the  life  of  W.     Weft's  Symb.  C  179^  dtM 

ficzh.  Sci*  fa.  19. 43  £d.  3.  9.  24  £d«  3.  57. 

4*  Scire  facias  upon  a  fine,  the  tenant  for  life  prayed  in  aid  ^  him 
in  the  remainder  in  tail^  and  had  it  notwithftanding  that  dehys  are 
oufted  in  fcire  facias  by  the  fiatute,  quod  nota.  Br.  Sci.  fiu  i6. 
cites  41  £.  3.  i6. 

5.  After  the  party  isjeifed  by  the  fine  a  fci.  fa.  does  not  lie,  but  a 
formedon.    Br.  Fines,  pi.  13.  cites  42  E.  3.  5. 

6.  If  the  plaintiff  h^ive  feveral  cjiates  created  hy  onefauy  he  need- 
cth  but  one  writ  of  fci.  fa.  43  E.  3.  li.  though  it  be  of feveral things 
again/i  feveral  tenants,  il  H.  4.  15.  2i  Ed.  3.  14.  24  Ed.  3.  25. 
Weft's  Symb.  §  179. 

7.  If  land  be  given  by  fine^r  life^  the  remainder  to  tana  and 
feme  in  taily  and  the  baron  dieth ;  and  then  the  tenant  for  life  dietb^ 

and  the  feme  enterethy  the  fine  is  executed,  fo  as  their  iiliie  needech 
no  fcire  fiacias.     Weft's  Symb.  §  179.  cites  49  E.  3. 12. 

8.  Per  4  juftices  and  fcrjeants,  where  a  fine  is  levied  to  the  baron 
and  feme  infpecial  taily  remainder  to  the  heirs  of  the  body  rfthe  barf»j 
the  feme  dies  without  ijfue  \  the  remainder  is  executed  in  the  baron, 
becaufe  he  is  not  as  tenant  for  life,  and  then  the  remainder  in  die 
heirs  of  his  body  vefts  the  tail  in  him,  quod  vide  ibidem;  and  yet 
notwithflanding  this,  and  a  bar  in  affife  by  judgment  againft  the 
plaintiff  himfelf  in  this  fcire  facias  he  had  execution  \  quod  mi- 
rum  !  for  it  feems  that  it  was  executed  before,  and  alfb  the  judg- 
ment in  the  aflife,  being  in  force,  binds  him.  Br.  Fines,  pL  33. 
cites  7  H.  4.  23. 

Co,  R.  on  g.  If  a  fine  be  levied  to  J.  in  tail^  the  remainder  to  B.  in  taH^  Ae 
BrlVincs  remainder  to  C  in  fee.  And  the  record  isfent  into  the  chancery^  and 
pl.  59.  cites  the  firjl  tenant  in  tail  died  without  iffue^  and  the  record  cometh  back 
14  H.  7. 16.  into  the  bench  by  mittimus  at  the  juit  of  him  in  the  firft  remainder^ 
fa^fas  p?."^  ^"^  thereupon  he  had  a  fcire  facias  to  execute  the  fine,  and  £ei 
110.  cites  without  ijj'ue  before  execution  had\  he  in  remainder  in  fee,  (haU  not 
14  H.7. 17.  hereupon  have  a  fcire  fiicias  without  a  new  commandment,  becade 
cu^onf  pU  ^^  record  was  once  out  of  the  court,  and  came  in  agab  at  the  fait 
6o.  cic^  s.*  of  him  in  the  firft  remainder,  unto  whom  he  in  the  remainder  in  fiee 
c— None  is  a  ftrangpr ;  yet  the  *  iflue  of  him  which  renopved  the  record,  ia 
owcu^oa  *'^  ^^^  might  have  a  fcire  facias  without  any  new  commandment, 
of  a  fine,      becaufe  he  is  privy.    Weft.  Symb.  §  176.  cites  14  H.  7.  16.  9E. 

which  is  in    4.  1 5.    II  E.  4.  1 3. 
C.  B.  with- 
out a  new  commandment  to  them  to  make  execution,  nnlefs  he  onlf,at  wbofe  fait  it  was  brooi^ 
into  C.  B.  per  Cur.    For  per  Choke,  the  writ  is  .id  prolccutionem  A.  B.   Quaere  of  his  bur^  qndl 
nemo  negavit.    fir.  Fines,  pL  67.  cites  9  £.  4. 15. 

^D.  99- pi*  196.  Hill.  28  H.  8.  hxitoi,  cites  14  H.  7.  and  xi  £.4.  fo.  nltiroo  accordingly.  B* 
in  Dyer  it  is  faid  that  the  heir  mt(ft  have  a  new  certificate  of  the  fine,  by  a  new  writ  out  o£  dl»^ 
chancery ;  for  the  mittimus  was  to  im  power  the  juftices  to  proceed  adfr^ecahmtmofftitb  mompbd 
anceftor)  and  when  he  is  dead|  the  warrant  is  determincdi  and  the  court  caaoot  proceed  at  tb» 
profecuiion  of  another. 

lalf 
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10.  If  a  man  grant  the  reverfion  of  an  acre  ofland^  where  he  hath 
mtbing  in  the  landj  by  fine  executonr>  and  afterward  he  pur- 
chafith  the  reverfion ;  now  the  grantee  mall  enter  when  the  reverfi- 
on doth  fall,  or  ihall  have  execution  thereof,  by  a  fcire  facias.  Perk. 
§66. 

11.  Upon  a  fine  fur  conufance  de  droit  come  ceoj  &c.  with  a  grant  -^  ^dM, 
and  render  ;  the  fee  was  limited  by  the  word  remanere^  as  a  remain-  ^  'i^^*J^^ 
dcr  when  it  was  a  reverfion,  it  was  doubted  if  a  fci.  fa.  lay ;  for  the  fine  to  c. 
BafWTLS  executed  before,  and  fci.  fa.  lies  only  on.  fine  executory,  with  grant 
But  now  he  is  put  to  zformedon.     See  D.  199.  pi.  55,  56.     Pafch.  ^^  '"^^ 

3  Eliz.  Gale  v.  Gale. And  fee  Dal.  29.  pi.  4. The  opinion  remaimlertl 

of  the  court  was  againft  the  plaintiff.  D.  199.  b.  pi.  56.  S.  C.  M.  and  her 

bfii  s.  J.  S. 
broug^  fci.  fa.  in  remainder,  as  heir  of  M.  after  B.'s  death  without  Jifue,  and  had  judgment.    D« 
199.  pL  55.  Marg.  cite$  M.  13  &  14.  Eliz.  Ld.  Shandois's  cafe. 

12.  But  where  3  deforceants  granted  and  rendered  t9  the  plaintiff' 
in  tailf  widi  diverfe  remainders  over  in  tail,  the  reverter  to  the  gran- 
torsy  and  the  heirs  of  one  of  them  in  fee,  without  any  conufance  de 
droit  come  ceo  que^  (^c.  at  the  beginnings  and  the  heir  of  him  who 
had  the  fee  fimple  limited  to  him,  brought  the  fci.  fa.  fuppofihg  all 
the  taik  Jpent^  fo  that  there  feems  difference  between  this  and  the 
cafe  above.  D.  199.  a.  b.  pi.  56,  cites  a  precedent  in  T.  18  H. 
6.  Rot.  III. 


(N.  b.  6)  Scire  facias.    At  what  TCttne  it  lies  to  ex^  [  362  ] 

ecute  a  Fine. 

I.  A  fcire  &cias  may  be  fued  upon  the  note  of  the  fine,  before  it 
^rinf^rtf^i by  the  chirographer.   Weft.  Symb,  §  179.  cites  22  H. 

6. 13. 

a.  But  of  a  fine  levied  before  time  of  memory ^  a  man  ihall  not  have  •  Br.  Fioei. 
execution  by  fcire  facias.  Weft.  Symb.  §  179.  cites  *  i  E.  4.  6.  pi-  90-  "tei 
but  cites  t  j6  H.  ;•  9.  contra,      -  Fine^Jf"^' 

126.  cites  S.  C*  accordingly. 

(N.  b.  7)  Scire  facias.     By  whom. 

1.  If  land  be  given  by  fine  t9  A*  for  term  oflife^  remainder  to  jB. 
and  C  and  the  heirs  of  their  two  bodies^  and  each  have  iffue  and  die  \ 
the  tenant  for  life  dies  \  the  one  ifjue  and  a  fir  anger  enter  \  the  iffues 
JbaU  havefeveral  writs  \  for  the  inheritance  is  feveral,  and  the  ilfue 

held  out  may  have  a£tion  oi fcire  facias  againft  the  ftranger  ^  only  to  *  Orig^  (u- 
executeihefine  for  his  moiety  and  not  join  the  other  iffue  \  for  he  is  in  ^^^) 
by  title  in  his  moiety^  and  the  ftranger  in  the  other  moiety  by  tort  ^ 
and  when  he  has  recovered,  he  and  the  other  are  tenants  in  common. 
Br.  Brief,  pi.  444.  cites  2i.  £.  3.  29. 

2.  Fine  was  levied  to  A  andM.  his  wife  in  tail^  remainder  to  M,  Br.  Exeen- 
infce^    They  had  i£ue  a /iwnamed  B.    The  baron  died,  and  M.  tions,p!.6:. 
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hy  an  after  hujhand  had  ijfue  C.  then  M.  died,  and  B,  entirei  and 
died  without  iJfue,  C.  ihall  have  fci.  fa.  to  execute  the  finc^  and 
not  the  collateral  heir  of  B.  For  B.  was  feifed  in  tail  only,  and  die 
fee  was  in  abeyance  and  not  executed  in  him  ;  and  now  C.  is  heir 
of  the  whole  blood  to  A.  though  but  of  the  half  blood  to  B.  And 
whofoever  is  heir  to  the  anceflor  when  thefeefaUsj  fliall  have  execution 
thereof.  Br.  Scire  fecias,  pi.  126.  cites  24  £.  3.  30.  62.  and  37 
E.  3.  lib.  Aff.  4. 

3.  y*  N,  acknowledged  all  the  right  which  he  had  in  100  acres  of 
land  in  D.  to  he  the  right  of  IV*  N.  and  his  heirsy  and  obliged  hm- 

felf  and  his  heirs  to  warranty^  and  to  acquit  W^  N,  and  his  heirs  i 
and  the  lord  paramount  dijlrained  W^  N.  and  he  brought fcire facias, 
which  IS  returned  warned^  and  the  faid  ?.  N,  did  not  come  to  acquit 
him,  by  which  he  prayed  execution ;  and  per  Belknap,  he  ihali  have 
writ  of  mefne ;  but  per  Kirton,  he  fhall  have  writ  of  execution  by 
fcire  facias  ;  for  the  thing  is  executory^  and  this  by  the  ftatute  de  hiis 
que  recordata  funt,&c.  Br.  Scire  facias,  pi.  50.  cites  49  £.  3.  8. 

4.  A  fine  fur  conufance  de  droit,  &c.  levied  to  A.  and  B»  and  to 
the  heirs  of  A.  ihcjointenant  for  life furvived  and  died ;  the  beir  of 
the  other  who  had  the  inheritance,  ihall  not  have  fcire  facias  to  exe- 
cute the  fee ;  for  it  was  executed  before.  Co.  R*  on  Fines  4.  cites 
1 1  H.  4.  5.  b.  per  Hill  &  Thirning. 

Sin  (as  I  5.  But  if  a  fine  be  levied  fur  conufance  de  droit,  &c.  to  A^fntfcy 

rf«°i^A^  A  ^^^^^^^  ^^  ^'  '^  ^^'A  remainder  to  A.  in  fee ;  there  B.  after  the  deadi 

thea  isthe  of  tenant  for  life,  ihall  have  fcire  &cias  to  execute  the  efbte  tail, and 

fineexecut-  the  fon  alfo  of  tenant  for  life,  after  the  death  of  tenant  in  tail.  C(X 

•din  the te-  R.  on  Fines 4. 

sant  for  ^ 

life,  and  he  feifed  in  fee.  As  if  land  be  given  for  life,  remainder  in  tail ;  remainder  to  the  rijltf 
heirs  of  the  tenant  for  life,  and  tenant  in  tail  dies,  the  tenant  for  life  is  feifed  in  fee.  Co.  R.  on 
Finesy  4.  cites  40  £.  3.  9.  33  H.  6.  5. 

r  ^161  1  ^*  If  two  fue  a  fci*  fa.  to  execute  a  fine,  and  the  oite  dietb^  the 
*■  furvivor  ihall  have  a  fcire  facias  without  any  new  commandment. 

fSi^>..  Weft.  Symb.  §  179.  cites  i  E.  4.  13- 

€U  heirs  unto  A.  B.  pray  a  fcire  facias,  it  is  not  grantable  until  they  have  (\iedfeveral  writs  to  tbe 
joftices  of  the  bench,  commanding  them  to  make  execution.  Weft.  Symb.  i.  179.  cites  11  £-  4* 
13.  T.  ax  £.  4. 

7.  A  fine  was  levied  between  the  prior  of  B.  and  J.  S.  that  the 
prior  ibould  find  fo  many  mafles  in  the  manor  and  chapel  of  C.  audi 
for  non-performance^  the  heir  of  CL  brought  fci.  fa.  and  yet  G  was  a 
granger  to  the  fine.  However  becaufe  it  was  an  ancient  fine  in  the 
time  of  H.  3.  and  alfo  the  heir  of  C.  was  to  have  advantage  of  the 
fine,  the  fci.  fa.  was  awarded  to  lie.  Br.  Fines,  pi.  126.  cites  16 
H.  7.  9. 


(N.  b.  8)  Execution.     Of  what  Conufcc  fhall  have 

Execution. 

I.  A  man  gives  in  tail  by  grant  or  render^  faving  U  bimfelfth 
reverfion^  and  dies;  and  the  tenant  in  tail  dies  without  i£ke\  andR. 
enters  aiul  endows  the  feme  of  the  tenant  in  taili  die  btir  rftbe  intir 

kiift 


iTine.  3^^ 

brings  feu  fa,  a^ainft  R.  of  two  partSy  and  Ttco\tr%^  and  another fcin 
facias  againft  the  feme  of  the  third  part^  and  (he  prays  to  have  aid  of 
R,  And fo fee  afctrefaciasof  a  reverfion  that  wfis  referved^  and  never 
was  OHt  of  the  donor  and  his  heirs,  and  which  was  not  given  by  the 
fine,  but  referved,  and  yet  the  fcire  facias  lies,  Br.  Sci.  fa.  pi.  95. 
cites  21  E.  3.  12. 

2«  If  the  ferviccs  efcheat  after  a  fine  levied  of  the  feigniory^  the  Sc  if  the 
cognifee  fliall  have  execution  of  the  land  efcheated.  W  eft.  Symb.  §  fin«  ^e  ic- 

,79.  cites  48  E.  3..  I.  ,r.if:.t 

maimier  to  B,  The  remaindrr-man  after  the  Aeatb  of  tenant  for  Itfe,  (hall  h.ive  fci.  fa.  of  ttic  land  ef- 
cheated. For  now  it  is  parcel  of  "the  manor,  and  is  come  in  lieu  of  the  ferviccs ;  and  yet  iC  was 
not  properly  comprifed  in  the  fine.    Br.  Scire  facias,  pi.  47.  cites  S.  C 

3.  A  man  (hall  have  writ  of  execution,  of  things  which  are  not  ^x  of  a  fine 
comprifed  in  the  writ  of  covenant^  by  fome.     Br.  Sci.  fa.  pi.  50.  cites  "^^^  «  ^- 

49  E.  3-  8.  ijVa.  pL 

50.  cites 49  £.3.^. 

• 

4*  If  the  conufee  renders  rentj  fcire  facias  lies  upon  it.     Ibid. 

5,  So,  where  a  man  levies  a  fine  in  tail  rendering  rent^  fcire  facias 
will  lie  for  the  rent,  per  Belknap.  And  fo  fee  that  a  thing  executory 
(hall  be  executed  by  fcire  facias.     Ibid. 

6.  Scire  facias  lies  of  a  common  or  corody  upon  fines  levied  of  them.  ^  |^jj  ^^ 
Per  Aihton  quod  not  fuit  contradidhim  in  entry  in  nature  of  affife.  b.  j.  as  to 
Br.  Scire  facias,  pi.  171.  cites  4.  E.  4.  2.  a  corody 

6. 

(N.  b.  9)   Pleadings  In  Sgire  Facias. 

1.  In  a  fcire  facias  by  him  in  the  remainder  upon  an  ejfate  tail  ^r-  S<^*-  ^^^ 
againft  A.  B.  fuppofing  the  donee  to  be  dead  without  ijfuey  if  A.  B,.  s.c.^  *^*'^ 
plead  that  he  is  i£ue  to  the  donee,  and  the  plaintiff  repliethy  that  he 

is  a  bajlardy  it  is  a  good  replication.     Weft*s  Symb.  f.  179.  cites  40 
£.  3.  16. 

2.  Scire  facias  upon  a  fine,  the  tenant  faid,  that  thofe  who  were 
parties  to  the  fine^  had  nothingj  &c.  but  one  y.  was  feijed,  &c.  whofe 
eftate  he  has,  &c.  and  the  plaintiff faid,  that  J.  had  nothing  at  the 
timi  rf  the finey  &c.  and  no  plea,  but  he  ought  to  maintain  bis  writ, 
diat  die  parties  to  the  fine  were  feifed,  &c.  Br.  Maintenance  de  Brief> 
pL  22.  cites  40  £.  3.  30. 

3*  In  fcire  facias  upon  a  fine,  Berk,  prayed  judgment  of  the  writ,  [•  ^64  J 
for  the  writ  is  quare  defcendere  fion  debet,  which  proves  pojfejjiony  & 
non  allocatur,  by  which  he  demanded  judgment  of  the  writ  be* 
fottfe  the  fine  in  itfelf  proves  execution.  For  it  was  fur  conufance 
A  droit  amu  ceo,  &c.  To  have  and  to  hold  to  him,  and  the  heirs  of 
his  body,  &c.  And  the  opinion  of  the  court  was,  that  it  is  executed ; 
fo  that  formedon  lies,  and  not  fcure  fiicias.  Nota.  Br.  Brief,  pi.  47. 
cites  41  £.  3*  13. 

4*  In  formedon  in  reverter  or  remainder,  the  demandant  muft 
mcnti0H  tbi  death  ofiv$ry  one  that  hadejiate^  and  furvived  his  an- 

F  f  4  cejhr^ 


•  Br.  Sci. 
Fa.  pl>  I V 
cites  S.  C» 
BfooIc  (ays, 
and  fo  fee 
that  the  co- 
iinage  is  not 
comprifed 
in  tlie  writ, 
but  is  en- 
tered  in  the 
roll.  Quod 
nota. 

» In  the 
fmalier  edi- 
tions it  is 
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tefior-i  but  not  lb  in  a  fcire  &cias  fur  fine.    Symb.  f.  179.  citei  42 
E.  3.  19. 

5.  If  in  a  fcire  fiicias  the  iheriiF  returns  the  party  fummnidj  and 
he  appear  natj  execution  fhall  be  awarded.  Weft's  dymb,  C  179. 
cites  43  E.  3.  13. 

6.  Where  a  man  alleges  the  death  of  fever al  in  fare  facias  ft  tx* 
icute  ajiney  which  he  need  not,  it  is  only  furpluiage.  Br.  No^ 
tion,  pf.  21.  cites  43  E.  3. 

7.  Feoffment  with  warranty  from  the  plaintiff*  s  anceflcr'iszffioA^ 
in  fcire  facias  upon  a  fine.    Weft's  Symb.  f.  179.  cites  22  H.  6.  Jj. 

8.  In  a  fcire  ^cias,  to  execute  a  fine  as  coujin  and  heir  to  him  m 
the  remainder  or  reverfion ;  after  the  death  of  the  particular  temnt 
the  plamtifF  needed  not  tojhew  how  coufin  and  heir,  fo  long  as  the  plea 
hath  continuance  by  idem  dies,  &c.  given  to  the  tenant,  nor  at  bis 
appearance,  nor  until  the  plaintiff  pray  execution  ;  and  then  the  co- 
ment  cofm  and  heir  is  to  be  entered  thus  in  the  roll  oviyyetpr^' 
di^lus  7.  dicit^  quod  ipfe  eft  confanguineus  ^  heres  J,  W.  videUcetji' 
lius,  isf  hares  T.  W.fratris  isf  h^eredis  ejufdem.  J.  W.  Weft's  Symh. 
179.  cites  *  33  H.  6.  54.  41  Ed.  3.  13.  &  24.  8  H.  4. 31. 

9.  If  the  tenant  be  one  who  entered  hy  title  prior  to  thtfint^  it  w^ 
to  be  fo  pleaded  y  for  it  fliall  be  intended,  that  he  is  in  under  the  fine, 
if  it  be  not  pleaded  fpeciaUy.  Per  PrifoL  Br.  Brief,  pi.  ♦  242.  cites 
36  H.  6.  16,  17. 

10.  In  fcire  facias  to  execute  a  fine  of  lands  in  D.  the  tenant  fiau 
notfayy  that  nofuch  vill  as  D.  for  that  would  avoid  the  fine;  per 
Chocke,  quod  fuit  conccffum.  Br.  Eftoppel,  pi.  172.  cites  21  E. 
4.  5i-S3>and54.  ,    ^  c  1  j 

1 1.  Scire  facias  to  execute  a  fine  of  200  acres  of  land^  Sulyani 
faid,  that  pending  this  fcire  facias^  J.  B.  had  brought  afomudonsfl^ 
rfthe  acres  oi  land  (inter  alia)  and  had  recovered  and  had  executioa^m 
prayed  that  the  writ  Jhould  abate  of  this  parcel  \  it  is  no  plea,beaufe 
he  pleaded /Wr  tf//<7 ;  for  recovery  fhall  be  pleaded  certain  to  ivtry 
intent^  and  thefe  words  (inter  alia)  is  not  certain  to  any  intent;  for 
he  ought  to  have  faid  that  he  brought  formedon  of  lOO  acreSy  and  rta^ 
vered  and  had  execution^  of  which  thefe  100  acres  which  arenown 
demand  are  parcel.    Br,  rleadings,  pi.  1 15.  cites  22  E.  4-  8. 

(N.  b.  10)  Scire  Facias.     How  tbeJFritJballbe. 

Br.  Pines,         j,  WJiere  the  writ  of  fcire  facias  againft  a  prior  for  nothyini  ff 

pl.^5.  ates  ^p^^  ^p^^  ^  ^^^  jg^j^j  ^^  his  predecefor  to  P.  M.  and  his  i«n  «» 

'  •  brought  by  IV.fon  ofR.  M.  againft  the  fucceffor,  and  did  not  makt  mm' 

f elf  heir  to  P.  it  was  heldgood^  becaufe  he  was  heir  to  bintj^  it^ 

^uare  executio  fieri  non  debet y  and  did  notjhew  what  **''^'^'*V^ 

yet  good;  for  it  refers  to  the  fine  y'^iA  therefore  good,  thoujfh  K 

does  not  fay^  quare  dijlringi  non  debety  and  the  writ  faid  mtbtngif 

fucceffor  to  the  prior,  for  it  appears  that  he  is  fucceffor y  and  '*^^ 

plaintiff  is  heir  to  P.  and  therefore  the  writ  is  good,  and  judgaw» 

that  the  plaintiff  diftrain  the  prior  to  make  die  chai^tery.    Br.  bcu 

Fa.  pi,  91.  cites  38  E.  3.  33.  ^^ 
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2.  Scire  facias  upon  fine)  the  writ  was  quan  quinntt  \  defcendsre  II  Br.  %cu 
mtn  deietj  where  it  fhould  be  executionem  habere  non  ilf^^/,  judgment  ^^^^'  ^ 
of  the  writ;  &  *  non  allocatur,  for  the  writ  h  judicial     Next  he  3,  ig.ic- 
demanded  judgment  of  the  writ,  becaufe  it  is  brought  \  as  cojin  and  cordingiy. 
beir^  and  notjhewn  how  cojin^  &  non  allocatur  \  for  though  thisjhall  ^^  *'^ 
ie  Jbnvn  in  formedonj  yet  in  fcire  facias  the  one  or  the  other  is  fuf-  niiram; 

Jicient*     Then  he  demanded  judgment  of  the  writ,  becaufe  the  becaafe  44 

writ  is  ♦  quare  defcendere  non  debet,,  which  proves  poileffion,  and  fo  ^*  3;  ^oL 

executed,  &  non  allocatur  ^  and  again  demanded  judgment  of  the  abated.-^- 

writ,  becaufe  the  fine  was  fur  conufance  de  droit  come  ceo_  que  il  ad,  Butitfeems 

&ff.  habendum  &  tenendum  fibi  W*  heredibus  de  corpore  fuo^  and  ^,[*®  ]^^ 

therefore  by  the  opinion  of  the  court,  this  proves  it  executed,  and  £^     \%^^ 

this  goes  to  the  a£lion.     And  per  Finch,  an  original  writ,  which  that  the 

wants  form,  fhall  abate ;  for  it  is  made  in  the  chancery,  and  plead-  writ  was 

able  here ;  othcrwife  of  a  judicial  writ  as  fcire  facias,  for  if  this  not^sdleSnc 

wants  form^  and  hath  matter  fufficienty  it  is  goody  and  therefore  (de-  fcifm  of  cho 

Icendere  debet)  for  (executionem  habere  non  debet)  is  not  mate-  father,  and 

rial.    Bn  Sci.  Fa.  pi.  18.  cjtes  41  E.  3.  13.  ^^[^^^ 

but  as  to  the  miftake  of  (defcendere  debet]  inilead  of  (remanere)  it  was  amended)  and  notliin^ 
here  mentioned  of  quare  executionemi  &c.— — 'f  S.  P.  Br.  Sci.  Fa.  pi.  148.  cites  3S  H.  6. 3^  that 
the  writ  was  abated* 

3.  Scire  bcias  to  execute  zfine  levied  of  one  manor^  and  of  two  Br.Nuga- 
parts  of  another  manor  to  one  for  lifcy  the  reverjion  in  tail  to  K.  D.  ^Ucs  s*  a' 
ffom  part\  and  of  another  fart  to  A.  for  life^  the  reverfum  in  fee  to 

it.  And  the  heir  of  R  brought  fcire  facias  to  execute  the  tatly  and 
fet  forth  that  the  tenant  for  life,  on  whom  this  depended,  was  dead, 
and  alleged  A.  dead  alfo,  which  was  pleaded  to  the  writ,  becaufe  he 
alleged  the  one  and  the  other  dead  >  where  he  need  fay  nothing  of 
the  death  of  A.  till  he  demands  fee  fimple  ;  &  non  allocatur,  for  it 
is  only  furplufage  And  another  exception  was,  that  the  writ  was, 
that  it  ought  to  revert  to  him  j  where  it  Jhould  be^  that  it  ought  to  r/- 
mainj  becaufe  no  poileffion  was  in  him  before;  &  non  allocatur, 
becaufe  it  agrees  with  the  fine.     Br.  Sci.  Fa.  pi.  24.  cites  43  £, 

4.  Scire  facias  upon  a  fine,  againft  A,  andC.  of  two  manors^  (and 
fet  forth)  that  A,  entered  into  the  one  manor y  and  C.  into  the  other 
manor ;  and  after  it  was  quod  fint  apud  Weftmonajlerium  ojlenfuri^ 
ilc*  and  yet  the  writ  is  good  ;  and  they  anfwered feverally  and  not 
jointlyy  for  the  writ  was  alfo  quod  ipji  feparatim  ea  tenentes  j  and  it 
was  quare  to  the  baron  and  feme  plaintiffs  remanere  non  debety  where 
it  was  dejure  uxorisy  and  yet  good;  ior  it  cannot  remain  to  the 
one  without  the  other  ;  contrary  informedon  in  defcender,  reverter, 
9r  writ  of  efch.  at.  Per  Hill,  which  was  not  denied.  Br.  Sci.  Fa; 
pi.  72*  cites  II  H.  4.  15. 

5.  Scire  facias  to  execute  a  finty  fuppofing  the  fine  to  be  levied 
to  the  baron  fur  conufance  de  droit  come  ceoy  which  the  baron  and  feme 
have  of  the  gift  of  the  conyfor,  and  to  the  heirs  of  the  barony  and 

fuppojnsg  that  they  are  dead^  and  now  the  plaintiff,  as  cofin  and  heir 
to  the  baron,  brought  this  writ,  to  execute  the  fine  in  fee.  Per 
'^prton,  if  the  feme  furvived,  the  writ  well  lies«  But  Hill  denied  it. 

Per 


Per  Thome,  if  this  matter  {hall  aid,  as  I  do  not  diijik  it  will,  yet 
it  ihall  not  come  by  furmife,  hntjhall  be  exprejfed  in  the  writ  Per 
Culpeper,  the  writ  cannot  lie,  becaufe  the  fine  was  levied  fur  co« 
nulance  de  droit  come  ceo,  lie.  which  is  always  executed,  by 
which  it  was  awarded,  that  the  tenant  go  fine  die ;  and  fo  fee  that 
it  is  not  alleged  that  the  feme  furvived^  and  therefore  it  feems  Aat  it 
is  not  very  clear.    Br.  Sci.  Fa.  pi.  77.  cites  11  H.  4.  55. 


Br.  Brief, 
pi.  14s. 
cites  S.  C. 
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(N.  b.  it)  Scire  facias. 
in  rejpedi  of  the  Fine. 
Fine. 


How  the  Writ  mud  be, 
Writ  varying  from  the 


S.  p.  and 
becaufe  he 
did  not  pat 
in  the  viU, 
in  which 
the  land 
lay,  there- 
fore tlie  writ 
S.  C.acc. 


1.  Scire  facias  to  execute  a  fine  of  lands  in  C  according  to  the 
fine,  the  tenant  faid  that  C  is  neither  a  vill  nor  a  hamlet^  and  yet 
becaufe  it  was  according  to  the  fine,  the  defendant  was  compelled 
to  anfwer  over.    Br.  Variance,  pi.  88.  cites  21  £.  3.  14. 

2.  Scire  £icias  upon  a  fine ;  the  fine  was  to  y.  S.  if  herei 
quos  ipfe  procreavit  de  corpore,  &c.  and  the  writ  was^  &  hered' 
quos  procrearet^  and  yet  well  by  Judgment ;  for  all  is  one  and  the 
fame  meaning,  quod  nota  bene.  fir.  Variance,  pL  91.  cites  24.  £• 
3-  i8. 

3*  In  fcire  facias  the  cafe  was,  that  W,  acknowledged  the  meam 
except  one  acre  to  he  the  right  of  F.  who  rendered  the  fame  numor  as 
is  aforefaid^  to  W.  in  tail\  and  it.  as  heir  of  IV.  fuea  execuUem  \fj 
fcire  facias  of  the  manor,  (quaere,  it  feems  mat  it  fhalt  be  intetM 
the  fame  manor  which  was  given  to  F.  by  the  fine;  fbr)  per  Thcnp 
the  writ  is  good  without  exception.     Br.  Brief^  pL  139.  cites  38  ^ 

3-  17- 

4*  Though  the  fcire  facial  iffues  out  of  the  record,  and  dierc- 

fore,  as  the  books  fay,  ought  to  accord  with  the  fine  in  all  points, 
yet  if  the  vill  he  omitted  in  thefine^  the  fcire  facias  ought  to  exprek 
it,  though  by  this  means  the  Sci.  Fa.  varies  from  the  fine.  Co.  K» 
on  Fines,  12  &  13.  cites  38  £.  3.  19. 

was  abated^  quod  nota.  Br.  Variance^  pL  86.  cites  S.  C.««— Br.  FineSy  pL44<  ckei 


Thorp  raid»  5*  So  it  IS  faid  in  fome  books,  that  if  a  fine  be  levied  in  a  hambti 
hehadfeen,  the  fcL  fa.  ought  to  he  brought  in  a  vilL  Ca  R.  on  Fines,  13. 
that  a/«     cites  21  E.  3.  14.  38  E-  3.  19- 

kvied  ir.  a  bamlit  and  the  fcirt  facias  had  been  fued,  fuppojuig  ibe  ttmtmnU  to  hi  in  the  viOlu  «pM  ik 
handet  is,  and  this  challenged  for  variance  from  the  ime«  and  the  writ  was  maintainJiMe.    Br.  Ta 
riance>  pl>  S6.  cites  3S  E.  3. 19. 

6.  Scire  facias  of  tenements  in  EJigrave^  and  the  fine  wts  of  te- 
nements in  Depegravey  and  therefore  the  writ  was  abated  for  the 
variance.     Br.  Variance,  pi.  16.  cites  42  E.  3.  3. 

7.  A  fine  executory  was  levied  of  a  feigniory ;  and  then  land  ^ 
cheated  to  the  feigniory^  or  the  tenant  was  forejudged,  &c.  the  co- 
nufee  (hall  have  fci.  fa.  of  the  land  in/lead  oftheferviuu  Br.  Fiiitti 
pi.  99.  cites  48  £.  3.  1 1. 

4  8*  Sciif 


Weft's 

Symb.  f. 
179-  cites 
S.  C. 


8.  Scire  facias  upon  a  fine  to  have  execution  of  a  manor  and  bun^  ^\  ^-  Br. 
dred^  the  tenant  demanded  judgment  of  the  writ,  bec^ufe  the  hundred  ^J"^*'  P^jf* 
is  parcel  of  the  manor^  and  fo  he  demands  one  thing  twice,  &  non  g.  2.  but  it 
allocatur ;  for  he  cannot  vary  from  the  fine,  and  therefore  the  writ  ihould  be 
is  good  by  award;  contrary  upon  a  recovery;  for  if  the  writ  be  l^J^'o'fj 
not  good,  he  may  have  a  new  fuit,  but  not  a  new  fine  as  here,  and  pi.  ^o.  cites 
for  note  the  difi^erence.     But  quaere  if  a  hundred  may  be  parcel  of  a  S.  c«-»Br. 
manor.     Br.  Sci.  fa.  pi.  7.  cites  27  H.  6.  2.  Variance, 

.  P>-  84.  cites 

S.  C.  So  of  manor  and  advowJoM,  where  the  advowfon  is  i^ptndanSy  or  of  manor  and  three  acrdt^ 
where  the  three  acres  are  faruL  Br.  Scire  facias,  pi.  147.  cites  36  H.  6.  16.— —Br.  Variance, 
pi,  cii.  cites  S.  C— And  lie,  who  is  party  or  privy  to  the  fine,  or  comes  in  under  it,  (hall  be 
coaclodcd.    Br.  Brief,  PL242.  cites  36  H.  6.  16, 17. 

9.  la  fcire  facias  upon  a  fine,  if  the  defendant  be  fnade  a  knight 
mefne  between  the  fine  and  the  fcire  facias^  he  (hall  be  named  knight^ 
per  Cur.    Br.  Variance,  pi.  98.  cites  5  £•  4.  5. 

10.  Scire  facias  out  of  a  recovery  of  a  manor  to  have  execution  in 
A.  and  B.  the  tenant  demanded  judgment  of  the  writ;  for  the  ma^ 
nor  extends  into  A.  B,  and  C,  Per  Brian,  this  is  no  plea ;  for  it  ought 
to  agree  with  the  recovery  or  fine,  whence  it  iflues.  Br.  Brief,  pi. 
315.  cites  4  H.  7.  7. 

1 1.  Scire  facias  was  brought  upon  ^fine^  by  which  A.  gave  land  The  cafe' 
to  B.  for  lifcy  remainder  to  himfelf  in  taily  where  it  ihould  be  re^  was.  B.  rm- 
verier^  and  the  writ  was  remanere  debet  according  to  the  fine  j  and  ^^f^  ^\ 
it  was  held  by  all  the  juftices,  that  the  writ  ought  to  he  reverter e  de~  for  default 
betj  as  the  fine  ought  td  have  been,  and  not  remanere  according  to  of  ifluei«- 
the fine ;  becaufe, though  in hSt  the  fine  was  remanere,  yet  inlaw  '^l^^J^^' 
it  is  a  reverfunii  and  fo  the  writ  ought  to  accord  to  the  form  of  the  law  sf  baredilms 
and  not  to  the  farm  of  the  fine.     For  in  many  cafes  the  writ  ought  pi^  in  fir- 
to  vary  firom  the  words  of  the  fine.  Dal.  29.  pi.  4.  Pafch.  3  Eliz.       ^f!ZZl^' 

rtdUMs  •  £diB.  &c    See  P.  199.  a.  pi.  55.  Pafch.  3  Eliz.  Gate  v.  Gate.  S.  C.  Becaufe  th» 

iicire  facias  i(fue<;  out  of  the  record  of  the  fioe>  it  is  there rore  faid  in  the  books,  that  it  ought  to  agree 
'With the Jme  inall  f>oi/us»    Co.  R.  on  Fines,  12.  cites  4  H.  7.  7.  ^r96'7l 

12.  So  J  where  a  remainder  is  limited  to  a  feme  folcy  who  takes  Ur.  Scire 
iaron  the  fcire  facias  Ihall  be  remanere^  Vc.  to  toe  baron  and  his  wife.  Facial,  pL 
Dal.  29.  in  pi.  4.  3  Eliz.  'l^J'^  f -^ 

4«  i^.  For  that  it  cannot  remain  to  the  one  without  the  other.  ■  Br.  Scire  facias,  pi.  88.  cites 
3S  E.  3.  16.  that  in  eafe  of  a  revtrter  to  feme  covert  it  is  good  to  fay,  revcrrere  debet  to  the  baron 
and  feme ;  for  that  it  cannot  rcveit  to  the  one  without  the  other.  But  that  it  is  fald  contra  there 
of  a  remainder  ;  but  Brooke  makes  a  qusre  of  the  remainder. 

13.  So  where  a  fine  is  levied  to  the  baron  and  his  wife,  and  in 
the  fine  the  name  of  the  feme  is'put  before  the  name  of  the  baron  \  yet 
in  the  fcire  facias  the  name  of  the  baron  fliall  be  put  firft.  Dal.  29. 
in  pL  4. 

14.  Ss  where  a  fine  was  levied  to  A  for  life,  remainder  to  a  monk^ 
remainder  to  B.  in  fee,  or  in  tail.  B.  fliall  have  fcire  facias  without 
meniiming  the  tQmk  \  becaufe  he  is  no  perfon  in  law.  cited  to  have 
been  atyiulged.    Pad.  29.  in  pL  4. 


(N.  b.  12.) 


3^7  Sine, 


(N.  b.  12)  Scire  facias  awarded  in  B.  R.  in  what 

Cafes. 

1.  Note,  that  the  chancellor  delivered  a  fin  levied  of  land  in  C  Bm 
to  the  juftices  of  B*  R.  by  which  the  party  brought  fcire  facias  in 
B.  R*  to  execute  the  line  levied  in  C*  B.  and  the  defendant  pleaded 
tothe  jurifdi6tion  the  ftatute  of  magna  charta,  quod  communu  pla- 
cita  non  fequantur  curiam  noftram,  &c.  and  yet  Hank*  faid  diat  be- 
caufe  the  record  was  there,  they  would  hold  plea  thereof,  though  k 
does  not  come  there  by  certiorari  nor  nuttimus  \  quod  minim  inde 
mihi.     Br.  Jurifdi£tion,  pi.  84.  cites  5  H.  5.  i . 

2.  Ifzfine  be  removed  into  B.  R,  for  errory  and  aiter  it  is  affirmii^ 
i^eju/lices  may  award  fcire  facias  of  executions  for  it  fliall  not  be 
remanded,  and  fo  that,  which  at  fim  was  not  within  their  jurifific'- 
tion,  {hall  be  now  within  their  power,  and  yet  if  the  fine  had  been 
levied  there  it  had  been  error.  Br.  Jurifmdion,  pi.  fj.  cites  18 
£•  4*  6- 


(N.  b.  13)  Scire  facias.     Bar.     What  is  a  Bar  to 
the  Execution  of  a  Fine  by  Scire  facias. 

1.  Scire  fiicias  to  execute  zfine  levied  to  J^fir  life^  the  remainder 
to  B.  in  taily  and  y.  is  dead;  and  the  plaintiffas  heir  to  B.  brtugbt 
the  aStion^  the  tenant  pleaded  the  confirmation  of  B.  father  to  the 
plaintiff  with  warranty  for  term  of  the  tenant's  life,  and  aflfets  de- 
icended,  judgment  if  execution ;  and  admitted  a  good  bar,  and  fe 
fee  that  confirmation  with  warranty  and  ajfets  of  the  tenant  in  tail  is 
a  bar  \  contrary  without  warranty.    Br.  Scire  facias,  pi.  23.  cites 

43  E- 3-  9-. 

2.  In  fcire  facias  upon  a  fine,  the  tenant  pleaded  jointenaney 
to  party  and  nontenure  to  the  rejiy  zaAJhewed  who  was  there^  tenant 
as  he  ought  i  the  plaintiff  prayed  execution  of  this  parcel  at  his 
peril,  and  could  not  have  it ;  by  which  he  maintained  the  writy  that 

Jole  tenant  as  the  writ  fuppofesy  abfque  hoc  that  the  other  any  thit^  has^ 
prift,  &c.     Br.  Nontenure,  pi.  12.  cites  11  H.  4.  16. 

3.  Scire  facias  upon  a  fine,  the  tenant  pleaded  that  R^  brought 
formedon  in  reverter  agalnft  IV.  22  E.  3.  and  recovered  and  had  ex^ 

ecutiony  and  fet  forth  all  in  certain,  and  after  erffeoffed  F.  wht  en^ 

{'J  68  1  fi^ff^^  *^^  tenanty  and  thtfne  *mefne  between  the  gift  and  the  r#- 
(jLr^         covery  of  the  execution  ofit\  judgment  if  you  ought  to  have  execu« 
(msihe.}       tion  \  and  the  plaintiiF  faid  nothing  to  it,  therefore  it  feems  a  good 
bar.     Br.  Fines,  pi.  53.  cites  8  H.  6.  28. 

4.  In  fcire  facias  the  defendant  demanded  judgment  of  the  fine^ 
for  it  was  levied  of  feveral  manor Sy  and  in  divers  countieSy  andtheper^ 
clofe  was  unde  placitum  conventionis  fum,  fuit  inter  eoSy  v^ere  it 
(hould  heplaata  convent iQn,  Per  Brian,  the  fine  is  goodj  fia:  ^ — 
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is  m  othtrformj  and  alfo  it  is  good  for  the  manor  In  the  county, 
where  the  writ  is  brought,  though  it  was  not  good  for  the  other 
lands,  by  which  he  was  awarded  to  anfwer.  Br.  Fines,  pi.  5s. 
citesisE.  4.  33. 


(N.  b.  14)    Scire  Facias.     New  Writ.     In  what 
Cafes  there  mufl  be  a  new  Writ. 

1.  Fine  is  fent  into  bank  by  mttlmusy  at  thefuit  of  R.  S.  com- 
manding them,  that  they  proceed  to  execution  of  the  fine  at  the  profe^ 
cution  ^thefaid  R.  S.  and  he  brought  fcire  facias,  and  died;  and  the 
heir  prayed  another  fcire  facias  i  and  fome  held  that  they  could  not 
proceed  without  another  writ,  commanding  them  to  proceed  at  the 
profecution  of  the  heir,  and  fo  the  heir  ought  to  fue  a  new  writ. 
Per  Choke,  the  heir  may  have  fcire  facias  by  the  firft  removal,  for 
ie  is  privy  to  R.  S.  his  father  who  brought  it;  contrary  of  him  in 
remainder,  for  he  is  a  ftranger.  And  Trin.  21  £.  4.  it  was  done 
according  to  the  opinion  of  Choke,  and  the  like  H.  15  E.  3.  where 
the  heir  had  a  writ  commanding  the  juftices  to  proceed,  and  16  £. 
3.  it  is  faid,  he  (hall  fue  a  writ  to  bring  in  another  tranfcript  of  the 
fine,    Br.  Sci.  fa.  pi.  184.  cites  11  £.  4.  13. 

2.  And  if  a  fine  comes  into  bank  at  thefuit  of  two^  who  fued 
fcire  facias^  and  after  the  one  diesy  the  other  mall  have  fcire  facias  by 
force  of  the  firft  mittimus,  without  fuing  a  new  wriL  fir.  Sci.  fL 
pi.  184.  cites  II  £.  4.  13. 

3.  Jnd  by  Littleton,  if  divers  perfons  come  as  heirs  to  R.  S.  and 
pray  a  fcire  &cias,  the  court  will  not  grant  it  without  {mngfeveral 
writs  to  the  bank,  commanding  them  to  make  execution.  Br.  Sci. 
fa.  pi.  184.  cites  11  £•  4.  13. 

4-  If  a  fine  is  levied  with  remainder  oveTy  andy  after  death  of\he 
tenanty  a  Jiranger  abatesy  and  he  in  remainder  recovers  by  fci.fa,  and 
after  Ae  recovery  is  reverfedfor  error.  Now  he  fhall  have  a  new 
fci.  &.  or  his  heir,  though  it  was  once  executed ;  for  the  caufe  now 
ceafes.  D.  60.  b.  pi.  23.  Pafch.  36  &  37  H.  8.  B.  R.  in  Tre- 
winniard's  cafe. 


(N.  b.  15)  Scire  facias.    Abatement  by  what^  and 

How. 

!•  Scire  facias  upon  a  fine  levied  to  baron  andfenuy  and  to  the  heirs 
which  the  haronjbould  beget  of  the  body  of  the  feme ;  the  heir  brought 
the  writ,  and  made  hinf elf  heir  to  the  baron  of  the  body  of  the  feme  be^ 
g9tten  ;  and  becaufe  he  did  not  make  himfelfheir  to  bothy  therefore  the 
Writ  was  abated ;  quod  nota.  Br.  Sci.  fa.  pi.  103.  cites  21  £.  3.43* 

2.  Scire  facias  upon  a  fine  againfi  threcy  by  fever al  demands  of  a 
tnanor^  &c.  that  %  M,  into  the  aforefaid  manory  cum  pertinentiisy  ex" 
i^  two  carves  ot  land^  and  J.  L^  into  one  carve  of  land  without  the 

words 


z^n 


ittne* 


words  (cum  pirtinentiis)  and  M,  P.  into  one  carve  of  land,  cumpet'^ 
tinentiisy  which  are  parcels  of  the  manor  aforefaid  entered ;  and  ex- 
ception was  taken,  becaufe  that  the  one  carve  had  not  (cum  pertinentih) 
and  yet  Wilby  awarded  the  writ  good  5  becaufe  that  after  the  manor 
was  put  (cumpertinentiis)  which  ^^«  to  alL     Thorp  faid,  that  never 
I  3^9  J   ^^^^  ^"^'^  ^  ^^  before  now  awarded,  nor  ever  will  be  again ;  and  the 
fine  was  leviedby  A,  C  to  W.  of  B.  for  his  life^  the  remainder  toR.in 
tail,  and  if  he  die  without  iffue^  living  P.  ofB^  then  the  remainder  H  P. 
•  But  it        of  B.  in  fee ;  and  the  writ  was  ac  jam  ex  •  infinuatione  T,fon  andhnr 
ItTrft' a'e    ?^'*^  aforefaid  P.  ofB.  atcepimus  that  the  aforefaid  W.  and  P.  diedy  and 
writ  was       ^^^^  ^"^  aforefaid  K,  died  without  heir  of  his  body^  &c.  and  the  afor^aii 
(ex  infuna-  Peter  furvivingj  and  that  /,  &c.  entered  as  above.    Defendant  prayed 
itead  oMn-  j^^g^^^"^  of  the  writ;  for  where  it  is  that  the  aforefaid  Jf^.  and  P. 
finuatione,"  ^'^^?  &c.  it  ought  to  be  that  the  aforcfcid  W.  and  K.  died  without 
and  there-    heirs  of  their  bodies,  &c.  P.  furviving,  and  P.  died,  &c.  Per  Grcne, 
^^p^}  *^^''  all  is  of  oneeffeft,  by  which  he  awarded  the  writ  good.     And  held 
£.'3.2*.*^    there  that  fcire  &cias  againft  three  feverallyin  itfelf  and  the  per- 
p).  lo.         clofe  of  the  fummons  joint  is  good ;  quod  nota.    Br.  Brief,  pi.  194* 
V.t.M    "^^^  24  E.  3.  23.  t  37. 38- 

be  omitted,  this  cafe  being  only  at  fol.  23.  pi.  j>  &  38.  pi.  13. 

3.  Scire  facias  to  execute  a  fine  by  twoj  the  one  was  fummoned 
andfeveredy  and  the  tenant  pleaded  the  death  of  him  whotvasfeveredj 
and  did  notfay^  if  he  died  before  thefeverance  or  after^  and  Ac  writ 
was  awarded  good,  by  reaton  of  the  feverance.  Br.  Brief,  pi*  55. 
cites  42  £.  3.  8. 

4*  Scire  facias  to  execute  a  fine  levied  to  J.  for  lifty  remainder 
to  B.  father  of  the  plaintiff  in  taily  znd  that  A.  is  dead,  and  the  ir- 
fendant  had  entred,  &c.  the  defendant faid  that  B,  father  ofthepUin^ 
tiff  confirmed  his  eflate  for  term  of  his  life  with  warranty^  and  that 
the  plaintiff  has  affets  by  defcenty  and  it  was*  held  a  good  bar.  Br. 
Bane,  pi.  12.  cites  43  E.  3.  9. 

5,  Scire  facias  upon  fne  levied  of  the  manor  of  D,  to  have  execu- 
tion of  17.  acres  par  cell  of  the  manor  in  D,  and  the;  tenant  pleaded  to 
the  writ ;  becaufe  it  was  not  brought  in  a  villy  &  non  allocatur,  in- 
afmuch  as  it  is  parcell  of  the  manor  of  D.  and  manor  is  fufficicnt 
without  viil.    Br.  Brief,  pi.  470.  cites  43  E.  3.  9. 

6.  Scire  facias  upon  fine  againft  B.  becaufe  H.  acknowledgd 
100  L  of  land  in  Z).  to  be  the  right  ofB.  come  ceo,  i^c.  for  which  A 
granted  and  rendred  again  to  //.  and  the  heirs  of  his  bodjy  and  that  the 
tenant  entered  into  parcel  of  the  tenements,  and  the  plaintiff  fued 
execution  as  heir  of  H.  in  tail ;  Belknap  prayed  judgment  (f  the 
writy  becaufe  no  mention  is  made  of  the  value  of  the  land  in  demand  f 
for  if  it  was  of  a  carve  of  the  land,  the  writ  {ball  be,  that  the  tenant 
entered  into  the  3^  part,  4/^  part,  &c.  &  non  allocatur ;  quod  mi- 
rum  inde.     Br.  Sci.  fa.  pi.  204.  cites  43  E.  3.  27. 

Br.  Sci.  f*.  7.  If  a  fine  be  levied  of  the  land  which  A.  holds  for  bis  lifeyOnd^ 
jpi.j4.  cites  land  which  W.  holds  for  his  lifcy  and  which  after  their  deaths  ougU 
to  revert  to  the  conufory  the  remainder  to  the  conufee  and  bis  beirsy  and 
the  conufee  brings  fcire  facias  againfl  the  feveral  tenants  of  thofe 
Iznis fuffofing  that  A.  and  W.  tenants  for  life  are  diad\  there  fV  ii 
<i  good  f tea  for  the  one  tofay^  that  A^  who  isfuppofed  to  be  dead  is  aUve^ 

judgmcflt 
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judgment  of  die  writ  for  dijs  parcel! ;  but  by  this  all  the  writ  (hall 
not  abate,  quod  nota.  And  io  fee  that  writ  may  abate  in  parcell. 
Br.  Brief,  pi.  70.  cites  44  £.  3.  39. 

8.  Scire  &cias  to  execute  a  fine,  the  writ  was^  in  the  premifles, 
cum  quidam  finis  levajfet  (but  cum  pertinentiis  was  wanting)  and  in 
the  nnitr  it  wai  manerium  cum  pertinentiis^  and  this  was  pleaded 
to  the  wut,  &  non  allocatur ;  therefore  the  tenant  y^^/V/,  that  E.  who 
isfuppofed  to  be  dead  without  ijf'ue^  had  ijfice^  W,  whofurvivedhim^  •Br.Omif- 
and  prayed  judgment  of  the  writ^  in  non  allocatur;  contrary  oiiaxii  ckcss!cl' 
omiffion  in  writ  of  formedon ;  note  the  difference.     Br,  Sci,  &  pi. 

35.  cites  44  E.  3.  40. 

9.  Scire  facias  upon  a  fine,  per  Philippum  D.  &  Johannam  his 
wife,  &c  quare  prefetae  Johannse  uxori  di£U  Philippi  revertere  non 
debet ;  becaufe  Philippi  was  razed  in  the  original^  the  writ  was 
abated.    Br.  Sci.  fa.  pi.  39.  cites  45  £.  3.  1 8. 

10.  In  fcire  facias  upon  a  fine,  one  is  received  by  the  default  of  the  Br.  Barre, 
tenant^  and  pleaded  a  gift  in  tail  by  the  ancejlor  of  the  plaintiff y>y  deed  E^'p  ^*  *^**** 
with  vmrx^iXity^  judgment  if  againft  deed  with  warranty^  (^c»  and  the 
other  demurr^fd^  becaufe  tne  leafe  to  the  tenant  for  life  is  a  difcontinu-   f  570  1 
once  ^  tie  tail  I  for  he  is  received  by  reverfton  i^fee^  and  pleaded  in 
bar  by  ejlate  tail,  and  yet  Well,  per  Cur.  because  it  was  bv  way  of 
rebutter  ;  contrary^  \i  it  was  by  way  of  voucher;  for  there  me  vou- 
chee warrants  only  the  eftate  tail.    Br.  Sci.  fa.  pi.  206.  cites  45  £. 
3.18. 

11.  Scire  facias  upon  a  fine  by  the  heir  of  him  in  the  remainder; 
the  tenant  (aid  that  the  fine  was  levied  to  H.for  life,  the  remainder  to 
the  father  and  mother  of  the  plaintiff  in  tailj  and  that  the  mother  of  the 
plaindflf,  after  the  death  of  the  tenant  for  lifey  entered  into  the  land 
andwas  fetfed  by  force  of  the  Bncjjudgment  of  the  writ ;  and  admitted 
a  good  plea  to  die  writ ;  quaere,  if  it  be  not  to  the  a£lion  of  the  writ, 
and  the  other  faid,  that  H.  infeoffed  his  mother,  and  prayed  execu- 
tion. And  per  Perfey,  Kirton  and  Clopton,  this  is  afurrender^  and 
(o  feifed  by  force  of  the  fine;  and  if  the  faid  H.  the  tenant  for  life 
had  charged,  and  infeoffed  him  in  remainder,  yet  he  (hall  hold 
charged  tor  life  of  the  tenant  for  life  and  not  after,  and  yet  Belknap 
awarded  the  writ  goods  quod  mirum  !  Br.  Sci.  fa.  pi.  53.  cites  50 
E.3.6. 

12.  In  fcire  facias  upon  » fine  as  cofin  and  heir  the  writ  was  gene- 
ral, and  did  not  Jbew  the  cofmage^  hut  in  the  county  and  good ;  for  it 
is  a  writ  judicial;  contra  in  writ  original^  as  formedon,  &c.  Br. 
Brief,  pi.  518.  cites  8  H.  4.  22. 

13.  Scire  facias  upon  a  fine  againfl  tbree^  who^  as  to'  one  parcel^  Br. Sci.  fa. 
faid  that  they  had  nothing  but  for  term  of  years  of  the  leafe  ofj.  N.  Pf-  "7- 
judfi;ment  of  writ ;  and  another  anfwerfor  the  reft,    Pafton  laid  as  ef  ^6.—  ' 
to  the  parcel  of  wliich  they  have  phzdedfpecial  non-tenure^  viz.  the  Ibid  pL 
leafe  for  years  only,  that  the  defendants  are  tenants  in  common,  Prifl,  "^  ^^^^^ 
&c«  and  fo  it  feems  the  fpecial  non-tenure  is  zgood  plea  in  fcire  3  p'^  '  ^^' 
fiurias ;  iui^it  is  faid elfewhere  diat  general  non-tenure  is  no  plea,  but 

there  the  plaintiff  may  have  execution  at  bis  peril.  Br.  Sci.  fa.  pi. 
108.  cites  7  H.  6.  25. 

14.  In  fcire  ficias  the  defendant  pleaded  to  the  writj  becaufe  it 

was 
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was  of  land  and  rentj  bf  quod  t  err  am  tenet  &  redditum  deforceat^  anj 
iaid,  that  the  defendant  ispernourofthe  rent,,  and  therefore  it  ought  t9 
le  redditum  tenet ;  hut  where  he  is  ter-tenant^  it  Jhall  bi  redditum 
deforceat,  Babb.  Ch,  J.  faid>  where  there  is  lord  mefne  and  tenant^ 
the  mefne  is  'caUed  pernour  of  the  rent,  and  in  affife  of  rent  the 
pleading  is,  that  the  defendant  anfwer  as  pernour  of  die  rent,  and 
where  there  is  deforceant  it  is  that  fuch  a  one  deforc.  di£L  &c«  and 
therefore  ruled  him  to  anfwer,  quod  nota,  and  fo  the  writ  good.  )k* 
Brief,  pi.  lyi,  cites  8  H.  6,  27. 

15.  Scire  facias  upon  fine  of  rent  levied  to  one  in  tai/j  the  re* 
mainder  in  fee  to  the  plaintiff'^  and  that  the  tail  is  extin^y  &c.  Mark- 
ham  laid,  that  thofe  who  were  parties  to  the  fine  bad  nothing  in  the 
rent  at  die  timei  Prift,  &  non  allocatur;  wherefore  he  iaid  that  one 
A,  wasfeifed  of  the  land^  whereof  &fr.  difcharged  andinfeoffed  bimy 
without  that,  mat  thofe  who  were  parties  to  the  fine  bad  nothing.  Br. 
Sci.  fa.  pi.  113.  cites  19  H.  6.  59. 

i6.  A  man  brought  fcire  facias  to  execute  a  fine  47/  cofintmdbeiry 
and  didnotflyew  that  the  anceftor  is  dead;  and  yet  good ;  for  it  (ball 
be  intended}  for  he  is  not  heir  in  the  life  of  the  anceftor,  therefivc 
this  word  heir  intends  that  the  anceftor  is  dead.  Br.  BridT,  pl«  497. 
cites  33  H.  6.  54. 

17.  Scire  facias  upon  a  fine  of  the  manor  of  C,  and  two  bosses  and 
20  acres  oflanJy  and  becaufe  it  is  notjhewn  inwhat  viil the  btufes  and 
land  liij  therefore  the  writ  was  abated;  contra  if  it  had  hetn  of  om 
manor  only ;  for  a  manor  may  be  out  of  any  vill,  and  known  by  the 
name  of  a  manor;  quod  nota*  Br.  Brief,  pL  383.  cites  19  £.4.9. 


[  371  ]  (N.  b.  16)  Fines.     Of  the  IngroJJing^  InroUing  and 

Tabling  of  Fines  and  Recoveries  i  and  the  further 
Ordering  them. 

I.  Immediately  after  die  fine  is  ingrofTed,  it  fhall  hcjent  into  the 

treafury.     Co.  R.  on  Fines,  12.  cites  17  E.  3. 

Sec  (N.  b.         2.  jfnd  then  when  the  fine  is  ingroffed  andfent  into  the  trecfufj^ 

'^^  .  he  that  will  have  executionfued  muft  remove  it  out  of  the  treafury  hj 

a  certiorari  directed  to  the  treafurer  and  chancellor  of  the  exchequer 

in  the  chancery,  and  from  the  chancery  fend  it  into  C.  B.  by  a  not' 

timus ,  and  then  out  of  this  the  conufee,  or  his  heirs,  or  he  in  rt- 

mainder  (as  the  cafe  is)  fhall  fue  execution  by  fcire  facias.    Co> 

R.  on  Fines,  12. 

Note  that  3.  5  H.  4.  14.  enadls,  that  all  writs  cf  covenant^  and  all  other 

btfr^rethis      writs  whcreuton  fines  Jhall  be  levied  with  the  writs  ^dedimuspo- 

•^/u'l^      teffatem,  with  all  knowledges  and  notes  of  the  fame  before  tbej  he 

vhm  had       drawn  out  of  the  common  bench  by  the  chyrogrcpher  JbaU  be  snrweaf 

not  any  re-    record^  to  remain  in  cuftody  of  the  chief  clerk  of  the  common  bench  fif 

Tne  but\^hc  '*^  ^^f^^  of  22d.  for  entring  of  the  co?icord. 

ehhograpbir,  and  oothin|;  remained  with  the  Cb.  J,  of  the  comxQoa  bench,  but  the  Bttaa  tQ 
Trin.  34£liz.  B.  R.  5  Rep.  59.  b.  in  Tcy's  cafe.  ,^ 
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Tbd  ctijlam  IS  to  direft  out  writ  of  error  to  the  Cb,  y,  oftU  hank^  another  to  the  euftos  hrtviufk  to 

certify  a  tranjcnpt  p«ditfims^3Xi^  ^noXXxtV  to  the  chir9grapher  to  Qenifytranfiri^umnota  finis.      And 

note  thefe  words  are  added  in  the  writ  to  the  cuilos  breviuin>  cum  omnibus  eundem  finem 

tangen.  by  force  of  which  words  be  certifies  the  original  writ.    5  Rep*  39*  b.  Trin.  34  Eliz. 

B.  R   in  Tey's  cafe. 

Before  this  ftatute  5  H.  4.  14.  the  mjios  brcuium  haJ  nothing  to  do  with  fines  ;  but  it  is  given 
hi  the  faid  ilatute,  that  the  tbitf  cierk  of  C.  B.  who  is  the  cuilos  brevinmy  Jhail  keef>  a  recordp 
yit.  the  note  of  the  fine,  or  fine  ;  and  if  the  notes  in  the  cullody  of  the  chirograplier,  or  the 
notes  of  the  fines  are  imbezzelled,  &c.  tliat  a  man  (hall  have  recourfe  to  the  faid  roll  to  have  ex* 
tpdhtif  &c.  Upon  which  it  appears  clearly  that  the  record  remains  with  the  chirographer»  [andj 
if  it  be  nut  irobezzelledi  it  is  fufficient  whereof  execution  may  be  fued.    Co.  R.on  Fines  »•    •  ' 

4«  23  Eliz.  3*  §  I*  enai^s,  thzt  fims  and  recoveries^  anti  all  mat'- 
ters  concerning  them^  now  extant  and  in  beings  may  be  enrolled^  which 
inrollment  Jhall  be  of  as  great  validity  as  the  fame  Jo  extant  and  r/- 
maining  in  being. 

§  6-  That  there /hall  be  an  office  of  the  inrollment  of  ivrits for  fines 
and  recoveries^  and  one  of  the  jttjiices  of  the  Common  Pleas  (other  than 
the  Chief  Jufiice)  Jhall  have  the  care  thereof. 

And  alcertains  the  fees  for  inrolbnent  of  fines  and  recoveries. 

And  dire<fts  tbeji^ices  to  ajfefs  fines  for  mifprificn^  conte?npt^  neg'^ 
ligence. 

§  7.  That  a  table^  containing  the  content  of  every  fine^  fiyaU  be  fit 
up  in  the  Common  PUas^  and  at  every  affifes. 

And  afcertains,  the  chirographer*  s  fee  for  writing  the  content  ofthi 
fine. 

§  9.  The  record  fl)all  not  be  carried  forth  of  the  office. 

5.  A  fine  is  faid  to  be  ingroffed^  when  the  chirographer  makes  the  Co.  R.  on 
indentures  of  the  fine,  and  delivers  them  to  the  partjy  to  whom  the  Fwcs*  3- 
conuiance  was  made*     5  Rep.  39.  b.  in  Tey's  cafe. 

6.  A  fine  was  double^  viz,  fur  cognizance  de  droit  come  ceOy  f^c. 
2nd  fur  concejjity  in  one  and  the  fame  concord,  and  therefore  the 
chirc^rapher  refufed  to  make  out  the  indentures.  It  was  urged 
for  the  paffing  the  fiile  that  a  fine  is  a  real  agreement  and  ought 
to  be  conftdered  as  a  conveyance,  and  that  the  party  at  his  peril 
may  have  it  in  what  manner  he  pleafes  \  but  per  Cur.  fuch  double 
fine  is  unprecedented ;  and  after  on  agreement  of  the  counfel  to 
ftrike  out  the  conceffit  part  of  the  fine,  it  was  ruled,  that  it  pafs  as 
a  fine  fur  conuiance  de  droit  come  ceo,  &c.  Barnes's  Notes  of 
Cafes  in  C.  B.  144.  Pafch.  8  Geo.  2.  Lazenby  v.  Knight. 


(N.  b.  17)  Of  the  Certiorari  and  Mittimus  to  re-  [  372  ] 

move  Fines. 

I.  Scire  facias  upon  a  fine  which  came  out  of  chancery  into 
bank  by  mittimus,  which  mittimus  makes  n^  mention^  that  the  fine 
cami  there  at  the  fuit  of  the  plaintiffs   and  this  notwithftandine, 
becaufe  the  fine  is  *  brought  tn^  the  opinion  was,  that  it  is  good  ^  •  Orig. 
and  (b  fee  that  the  bank  awarded  thefcire  facias  and  executiony  and  (ciem). 
not  the  chancery.    Br.  Sci.  fa.  pi.  33.  cites  44  E.  3.  18. 

ft.  In  a  icire  fiurias  in  B.  R.  to  execute  a  fine  levied  in  C.  B.  the  ^^  ^p,  s^ 
tenant  took  ex^uption*  that  artiorari  wasfuedy  but  no  mittimus  to  fend  fa.  pi.  203. 

Vot.  XIU.  Gg  it   Citet9E.4. 
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1$.  Contra,  ft  into  Ak  court,  and  the  execution  of  this  record  bdoogs  to  C.  B. 

^»edl^  li^tHitxik.bii^ihattbecbiMeflkrbinfiU'delheredit 

of  England  Countervailed  mittimus,  and  fo  ruled  defendant  to  anfwer,  quod  no* 

write  CO  the  fz.    Br.  Caufe  de  Remover,  pL  15.  cites  5  H.  5.  i. 

tfenixry  for 

9  line  by  certiorari^  and  it  oomes  into  chancery^  and  the  ebmieeUmr  Arh^  it  in  has  hemi  uU9  C  i^  fsi 

the  juiUoes  there  dull  nut  execute  it ;  for  it  mit/i  comt  by  mUHimiu 

3.  W^rtfcin  facias  ifliies  upm  tranfeript  tf  a  fine  lent  into  C« 

B«  by  mittimus,  tfn$  roll  be  made  rfit^  it  is  ill  by  the  beft  opimoiL 

Br.  Brief,  pi.  41a.  cites  zz  H.  6.  43. 

s.  p.  the/        4'  Neither  the  mittimus  ixor  the  certiorari  to  the  chamberlalne 

make  no      do  make  any  mention  if  the  fine  be  ingnffedot  not.   Br.  Scire  fadas, 

other  men-    pj    ,  j^^  ^^^^  j^  fj^  ^^  jj 

tio.i  but         r  J  tj 

cum  quitlam  finis  levaflet ;  though  the  fine  be  levied  in  one  terroi  and  eagroffed  in  another,   lb 

^        pL  56.  cites  S.  C.  per  Browne. 

5.  A  certiorari  with  a  mittimus  to  remove  a  fine  beearingdateU* 
fore  tbefine  comes  into  chancery  is  good  enough.    Weft's  Symb.  ( 
19^.  cites  X  R.  3.  4* 


(N.  b.  18)  Exemplification  of 

1.  When  any  of  the  parts  of  a  fine  are  inroUed  according  to  "die 
ftatttte  Z3  Eli%.  3.  d^en  may  the  (ame  be  exemplified  either  tatier 
tbejeal  of  tbe  i^ce^  or  under  tbe  great  Jeal  of  England.  But  to  a* 
emplify  fuch  a.  fine  under  the  great  feal,  hath  this  di&ommoditjTi 
that  if  any  errors  appear  in  tbe  record  of  the  (arae  fine,  they  are  mt 
amendable  after  the  exemplification  thereof.     Weft's  Symb.  §  175. 

2.  But  it  feems  that  this  extends  only  to  fines  levied  before  Ae  ferns 
Jlakute.    Weft.  Symb.  §  175. 

3.  And  he  iays,  that  thcfe  inrolments  and  exemplifications  feeifr 
very  necefiary^  becaufe  of  the  privity  and  warrant  of  the  &id  cour^ 
xiuny  errors  happening  in  the  former  records  thereof,  may  be  a* 
mended,  and  thde  inrolments  will  fuffice,  if  tiit  farmer  recorder  okj 
fart  thereof  be  embezxelled  or  otbenuije  defaced^    Ibid. 

(N.  b.  19)  Pleadings.     Variance  between  the  Fine 
anc{  the  Writ  on  which  the  County  or  Pleadings 

are. 

I.  Fine  veas  levied,  by  which  J.  and,  Alice  acinnpUdjpd  tkir 
right  to  K.  as  that  which  fK  and  K.  his  feme  had  of  his  ffR§  ltd 
L  373  J  '^  *  ^^^  ^*  rendered  to  J*  and  A  for  life  rendering  ^me^mn  a|Mr 
So  K.  and  the  heirs  of  her  body^  begotten  by  W.  ber  baremy  the  n^ 
mainder  to  K.  and  her  heirs  aforefaid  \  the  demandant  yirri  exefo^ 
as  heir  to  W.  and  K.  vrtiere  he  ought  to  have  been  made  heir  to  C* 
onlyi  £6r  W«isngt2ianiod, buttofliewwbatheifS^Kviballin* 
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kerft,  and  therefore  the  writ  was  abated*    fin  Sci.  ia«  pL  20.  citei 
41  E.  3.  24. 

2*  Error  was  afligned^  where  a  fine  was  levied  of  the  manor^  ex^ 
lift  16  U  rent  to  one  who  rendered  again  to  conufor  j^r  lifey  remainder 
ffoer  in  tail^  and  he  in  remainder  brought  fcire  facias  to  execute  thi 
fae^  and  rehear jed  bow  the  fine  was  levied  of  toe  manoTy  except  10  L 
renty  &c.  and  now,  ex  infinuatione^  &c.  accipimusy  quod  A.  CsT  ^.  duat 
fortes  maneris  pradi^i  ingreffi funt^  without  making  mention  of  the 
exceffttoety  and  execution  was  awarded  of  the  two  parts  of  the  manor^ 
without  mentioning  of  the  exception^  and  therefore  error.  Br.  Error^ 
pL  27.  cites  47  E.  3.  7. 

3.  Alfo  it  was  quare  exeeutionem  of  two  parts  of  the  manor  habere 
non  debet  witbwt  mention  of  the  exception^  and  therefore  eitor  ut  fu- 
pra.  Ibid. 

4.  And  affigned  error  in  die  return^  which  was  quodfcirefecif  &c* 
effendum  apud  Wejlm.  Jecundum  tenorem  hujus  brevisy  2jxafays  net 
ad  faciendum  quod  iftua  breve  requirit,  &c.   Ibid. 

5.  Audtoparcely  the  defendant  faid  that  he  had  nothing  now^nor  the 
day  of  the  writ  purchafedy  &c.  and  it  was  permitted.  And  fo  iee  nonte^ 
nure  in  error,  and  this  by  him  who  was  named  as  tenant.  But  Brook 
iays  it  ieems  that  it  //  no  plea  for  the  heir  \  for  it  lies  againft  the  heir, 
be  he  tenant  or  not ;  and  per  r  erfey  where  there  is  one  error  in  law  in 
a  recoriy  and  another  error  infa£l  \  there  they  may  reverie  the  judg- 
ment as  to  the  error  in  law,  and  take  averment  of  the  reft,  quod 
non  negatur ;  and  therefore  it  feems  that  record  may  be  reverfed  in 
part,  and  good  for  the  reft ;  and  this  feems  to  be  where  the  record  is 
ftveral  in  itfelfy  as  where  a  mzni^cdAs  feveral pleas  to  feveral parcelsy 
and  otherwile  not.  Ibid. 

6.  In  wafte,  fuppofing  that  he  had  the  reverCon  of  the  afEgn- 
mcnt  of  J.  S.  nrfio  had  it  of  the  alignment  of  W.  and  fliewed  a  tine 
of  the  lit  affi^nment,  which  would  that  IV.  and  R,  granted  the  re^ 
verfion ;  and  deed  of  the  2d  aflignment  5  the  defendant  pleaded  to  the 
writ  for  the  variance ;  and  the  plaintiff  nv^rr^^  that  R.  nevef  had  any 
thing  ;  and  it  was  not  received  contrary  to  the  fine }  for  as  the  faid 
J.  S.  is  bound  by  the  fine,  fo  ihall  die  plaindff  who  claims  bv  him  ; 
and  fee  that  the  defendant,  who  is  a  ftranger  to  the  fine,  pleaded  this 
to  the  writ  upon  the  (hewing  of  the  plaintiff;  but  note  that  it  was 
but  as  a  variance,  and  by  demurrer,  and  not  by  pleading,  as  by  vnf 
•f  c^oppeL .  fir.  Fines,  pL  37.  cites  xi  II.  4.  u 


(N.  b*  20)  Execution.     At  what  T'ime  it  may  be. 

I.  A.  brought  a  firi.  fa.  and  had  execution  of  the  fine,  and  made  a 
fotgmnt  upon  eondithn  to  B.  and  after  re-entered  for  the  condition 
^riken\  f^er  .which  Actenaniinthofci.fa.  reverfed  the  judgment  Jy 
Ufritofdtfceit  it  being  found  upon  examination,  that  he  was  not  warned. 
And  upon  arguing  wbethier  fuch  feidn  and  execution 'and  feoffment 
coadidonal,  revelled  by  entry.  Be  a  difchar^e  qf  execution,  iffutf 
iftt  ,takeii|  if  the  feoffiaent  was  in  fee  rimplidter^  or  upon  nondi- 

G  g  2  tion; 
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tion ;  quod  not^  And  hence  it  follows,  that  tfaou^  he  had  msuie 
feoffment,  and  Ae  judgment  hzd  been  reverfed  before  the  n^entrj^xt 
Jhould  be  a  bar  and  d^charge  of  the  execution  for  ever.  But  bj  Eds 
re-entry  for  the  condition  broken  before  the  reverfal  ef  the  judgnuitty 
fo  that  the  feoffment  is  avoided,  the  reverfal  of  the  judgment  re* 
vives  the  execution^  fi  as  it  may  be  fued  again.  Quod  nota*  Br. 
Scire  fecias,  pi.  88.  cites  38  £.  3.  16. 

a.  A  fine  executory,  may  be  executed  before  that  the  fine  he  en- 
grojfed'y  before  the  indentures  of  the  fine  made  and  delivered  totbe 
if  J      parties.    Co.  R.  on  Fines,  12. 

engroued,      ^  ' 

and  wkien  the  a)urt  is  feifed  of  the  fine,  it  has  fuflicient  warrant  to  award  fcire  fi^ias.    Br.  Fines, 
pi.  56.  cites  at  H.  6.  13. ■  And  diverfe  fines  have  been  executed,  which  never  were  CDsrtf- 

fed.    Br.  Scire  faeiasy  pi.  ^15.  cites  %%  H.  6.  13. 


It  is  are- 
cord, 
though  not 
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(O.  b.)    Equity  and  Defcfts  fupplicd. 

I.  CUCH  ajfurances  as  are  ufed  for  the  common  repofe  of  nen*s 
^  ejlates^  the  chancery  will  not  draw  in  queftion  j  ftlr  a  fine 
Ivith  proclamation  ought,  after  the  5  years,  to  be  a  bar  m  conici- 
cnce,  as  it  is  in  law  j  \o  fliall  it  be  of  a  common  recovery  for  dock- 
ing the  intail.  Gary's  Rep.  6.  cites  Do<ftor  &  Stud.  33.  ISS* 

2.  A  fine  and  recovery  got  by  circumventiony  the  party  who  got 
it  may  be  compelled  in  equity,  to  recompence  the  party  circumvented ; 
as  the  Mafter  of  the  Rolls  was^of  opinion,  at  the  hearing  of  the  caufc 
I  Mav  1595.     Toth.  164.   *Welby  v.  Welby. 

3-  The  plaintiflF  {being  fimple)  was  drawn  m  to  levy  a  fine  of 
his  lands,  yet  ordered  that  the  lands  ihould  be  re^ajfured^  if  die  de- 
fendant did  not  pay  a  valuable  confideration ;  or  if  he  failed  of  pay- 
ment thereof,  then  the  faid  lands  fliould  be  re-aflUred.  3  Jac.  li.  B. 
fo.  508.  Toth.  166.  Wright  V.  Booth. 

4.  Becaufe  a  fine  was  not  levied  according  to  covenant^  a  voyf^ 
became  void  to  make  leafes  ;  but  decreed  in  May  13  Car.  Toth. 
166.  S  Gambler  v.  ■  ■ 

5.  Tenant  in  tally  upon  marriage,  covenants  to  levy  a  fine  fcr 
further  aflurance  of  land  which  he  had  fettled,  and  of  which  he  had 
covenanted  that  he  was  feifed  in  fee.  He  acknowledged  afine^  but 
died  before  it  was  perfected,  Eauity  mhU  not  fupply  this  deled  a- 
gainft  the  iflue  in  tail.  The  defendant's  title  being  per  feroiam 
doni.    Tr.  1686.   2  Vern.  3.    Wharton  v.  Wharton, 

2  Vern.  R.  6.  Fines  purfuant  to  a  decree^  ihall  operate  no  fiirther  than  the 
56.  Pafch.  decree  intended  they  (hould.  Pafch.  16  Car.  2.  Cham.  Cafe,  49* 
't^h!'ol  Goodrick  V.  Brown.. 

cited  in  Hie 

cole  of  Baden «¥.  £.  Pembroke.— —Mich.  i68a.  x  Vera.  R.  93. 8.  F. 

Nfich.  27  7*  ^i^t  or  recovery  of  a  cefty  que  truftfhTSi  bar  and  trem^  4c 

car.a.c^.    truft,  as  it  (h^uld  an  eftate  at  law,  if  it  \verc  on  a  confidcntfta^ 

^^^n-.    Ch.  Cafes  49. 

Afbley..       ■- HilK  1682.  Vera.  148.  Bovcy  v.  Smith— —6  Car.  z.  fo,  644.  Chan.  R.  l^*  '•  • 
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8.  A  fixit  fraudulently  obtained^  and  much  razed  to  make  It  corre-  *  s.  c. 
fpond,  is  not  relievablein  chancery;  and  were  it  examinable  here,  .J[*^  ^^^ 
it  would  be  a  great  weakening  of  fines,  and  can  only  be  examined  isiich.  i» 
here  to  punifh  the  party  crimi nail ter  that  did  it,  and  in  •  Gelly-  Jac.  in  the 
BRANix's  cafe,  where  one  yf2&perfonatedi  yet  the  fine  was  not  fet  afide  ^*''^^!?' 
but  a  re-conveyance  ordered  per  Ld.  Wright,  who  difmiiTed  the . of 'ibay  v.    < 
bill.     It  was  argued  that  the '  examination,  as  of  a  judgment  irre-  Hungate.— 
gularly  entred,  or  obtained  at  law,  is  proper  only  for  the  examina-  i  ^^^^*^^ 
tion  of  that  court,  where  the  fine  was  levied,  or  judgment  enti'ed.  in  the  cafe 
Hill.  1700.  Ch.  Prec.  150.  J  Clark  v.  Ward.  of  Lord 

Sav  Sl  ScaIc 

9.  On  a  bill  brought  to  have  a  fine  fet  afide,  or  to  have  a  recon- 
veyance, it  was  held  by  the  court,  that  though  chancery  has  a  power 
to  relieve  as  much  againft  a  fine  obtained  by  fraud  or  pra6tice,  as 
any  other  kind  of  conveyance ;  yet  that  fuch  relief  was  mi  by  decree^'  • 
ing  a  vacate  of  the  fine^  but  by  ordering  a  reconveyance ;  but  that,  . 
for  any  error  in  the  fine,  or  irregularity,  or  ill  praftice  in  the  com- 
miffioners ;  it  was  a  matter  properly  cognizable  in  that  court  where  . 
the  fine  was  levied,  and  for  which  that  court  may  vacate  the  fine  ; 
and  there  being  no  proof  of  fraud  or  practice  in  this  cafe,  the  bill 
was  difmiiTed.     Hill.  1700.  Abr.  £qu.  Cafes,  259.     St.  John  v. 
Turner. 

10.  The  intention  of  marriage  articles^  for  a  fettlement  to  be 
made  afterwards,  will  be  fo  confidered  in  equity,  that  if  a  fine  be 

levied  to  different  ufes,  the  court  of  chancery  will  fet  a  fine  afide.   f  37  r  1 
10  Mod.  436.  Trin.  5  Geo.  In  chancery.  Trevor  v.  Trevor. 

11.  Whether  a  fine  and  non-claim  can  Jkreen  a  fraudulent  pur» 
chafe  ?  and  whether  the  conufor  (hall  not  be  deemed  a  trufiee  ? 
qusre.  For  this  was  compounded.  MS.  Rep.  faid  to  be  Ld« 
Harcourt's,  tit.  Fines.    6  March  1724.    Martio  v.  Martin. 


»    • 


(A)  Original  thereof ;  and  Statutes  relating  thereto, 

X.  TVT  OTE,  annates,  primitiae,  and  firft-fruits,  are  all  one;  it 
J^  was  the  value  of  every  fpiritual  living  by  the  year,  which 
the  pope,  claiming  the  difpofition  of  all  ecclefiaftical  livings  within 
chriftendom,  referved  out  of  every  living.  Mich.  5  Jac.  12  Rep.  44. 
2.  Decimae,  id  elt,  the  tenths  of  Ipiritualties,  were  perpetual, 
which  in  ancient  times  were  paid  to  the  pope,  until  Pope  Urban 
gave  them  to  R.  2.  to  aid  him  againft  Charles,  king  of  France,  and 
pthers  who  fupportcd  Clement  the  7th  againft  him.     \%  Rep.  45. 
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By  the  x6  3-  By  a6  H.  8.  ftf^.  3.  §  (2.)  The /Irft'fruits  and  profits  fir  m 
r.  8.  J*        yiar,  of  allfpiritual  livings  are  grantid  to  tie  K.  to  be  paid  orfecured 

in/HtuhoHf  an^.hfcr*  ifitiwQicn:  aod  the  profits  of  the  vacation  are  given  by  the  s8  U.  S.  1 1,  for  the 
r  'vment  of  ch<.m.  And  even  in  the  cafe  of  the  king's  prefentee)  or  an  uiurper  to  a  benefice  of  ha 
fife,  tlwogh  the  church  is  not  fo  filled  by  inflttutioft,  bur  tliat  the  king  m.iy  prefent  another  any 
ttme  bef  .re  iiivluflion  ;  yety  as  the  church  in  fuch  cafW  is  full  to  other  pnrpofesy  fuch  clerk  is  iotit- 
le J  to  the  profits  of  the  vacation,  and  chargeable  with  the  payment  of  firft-fruitSy  even  iboi:^  ibe 
king  (hould  prefent  aoot^r  before  his  indi^ioo.    Watf.  Comp.  Inc.  8vo.  754. 

§  3.  Commijponers  are  to  inquire  into  the  vabu  of  the  benefices  end 
compound  for  the  firft^fruits  and  the  money  taken  for  tbefenu  toheii'* 
Uvered  to  the  treafurer  of  the  chamber. 

§  4*  Whofe  acquittance  Jhall  be  a  fuffcient  djfcharge  for  the  fme^ 
And  bonds  given  for  payment  thereof  jhaH  be  ^  the  fame  force  with 
Jtatutesflaple, 

§  5.  And  perfons  entring  upon  benefices  before  compofition  made^JboB 
forfeit  double  the  value  ofthefir/l-fruits. 

§6.  jtndfir/l'fruits  payable  to  other  perfons^  Jhall  ceafe  and  be  paid 
to  the  king^ 

I  7.  Provided  that  bijhops  may  inflitute  and  induSt  as  b^oretbis  aQ^ 
•  It  wat  ^  9-  ^  rent  or  ^  penjicn  to  the  value  of  the  tenth  part  of  every  be-* 

Cur.^at      ^f^^  J^^^  *^  /^'^  '*  ^^'  ^^^i  <i^^^^Uy  ^  Qjrifimas. 

all  penfions  referved  by  the  kingy  or  gi:anted  to  him  out  of  lands,  are  in  nature  of  renti*  and  tn* 
able  in  the  exchequer,  and  liable  to  be  extin;ui(hed  by  unity  of  poflTeflion ;  but  fuch  as  are  fe<« 
ferved  to  tlv^  king,  or  veiled  in  him  by  this  Aatme,  are  of  another  Mature,  and  collateral  to  the 
lind,  and  not  loft  by  unity,  no  more  than  proxies.  Hard.  388.  Mich*  16  Car.  a.  in  the  exchequeri 
^iflljp  of  £{y  vv  College  of  Clarehall  in  Cambridge. 

§  IC.  The  value  of  each  benefice  t^  be  inquired  of  and  certified  by 
the  commiffioners. 

11.  ff^o  are  to  be  upon  oath. 

12.  Spiritual  perfons  Jhcdl  be  charged  for  their  tenths  in  their 
diocefes^  where  they  arcy  though  their  poff^ns  lie  in  other  diocejis. 

I  37^  J       ^  ^3'  '^^  bijhops  to  be  charged  with  the  coUe£lion  oftkem  tn  tbar 
proper  diocefes. 

I  14,  Jnd^rocefs  to  be  awarded  againft  them  for  Utyment  tbere^. 

I  15.  IVhich  they  are  impowered  to  levy  tn  their  diocefes  by  ecm 
(lefiajlical  censures'^  difirefs^  or  atherwife  at  their  difcretion. 

§  1 6.  AtuI  in  the  vacation  of  a  bijheprick^  the  dean  cmd  chapter 
thereof  are  chargeable  in  thefatfu  manner, 
loejeA.,  ^17*  Every  incumbent^  whoy  being  rcafonabh  demanded^andre* 

meot  it  was  pttred  at  their  dignities^  istc.  or  *  houfeSy  by  the  bijbop  or  perfm  % 
found  fpe-  charged  with  the  coUeSlion  of  the  tenths^  or  by  their  ftrvants  or  ofcers^ 
"„  /ppjjj*  to  pay  the  fame^JhaU  negle£i  to  pay  it  within  40  days  after  tueh  reftefi% 
ruor  came  fi^^^  ^P^^  t  certificate  of  fuch  default  giv^  into  the  exchequer  under 
to  ebyreb  to  the  feat  of  the  bijhop^  isfc.  be  adjudged  ipfo  Q  fiifto  deprived  efhis  hate* 
iSd  m'^re'  A'*  v^bich  Jhall  be  adjudged  void,  to  all  intents  aao  purpolcs«  j^if 
faidtohim,  Wfredead. 

that  he  mofl  pay  his  tenths  to  fuch  a  one ;  that  the  parfon  ivfufed  and  his  default  was  certified; 
upon  which  another  perfon  was  prefented,  and  the  queftion  wasy  whether  the  demand  wasoadi 
according  to  the  (latute.  And  all  the  juftices  held  it  was  not ;  for  that  a/vMMMx  to  pay  is  not  a 
4ul^cient  demand,  but  it  muft  be  an  exf^^s  demami  to  pay.  Mo.  541.  Mich.  39  te  40  Bii-  R«T' 
"* **  ^'/jrker, *^*  was  held  that  the  demand  muft  be  tff/iwW*  of  the.  incumbent,  aodtlwa. 

A^on   S  p"''^^'  ^*<^^*9*3<»**''*-  Mo.9i},<^v,Blaacbc4— p,«p^T.i,pl.auFafclu«Eli«- 
.on.     .    .  ^  ^^ 
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X  ft  was  beld  by  all  the  juftice9>  that  a  d«n»nd  of  tenths,  by  virtue  of  the  fbtute,  ought  to  bt 
by  one  who  has  authority  to  receive  them ;  and  that  an  apparitor  has  not  fuch  an  authority.  Mo. 
541.  Mich.  39  &  40  EUz«  Reyner  v.  Parker.— ^^It  was  held  that  the  bijhe^  mufi  autboriau  ont  to 
denuad  and  receive  them.  Mo.  915.  <^v.  Bianchel.  ■  Crp»  £•  80.  Mich.  19  3c  30  EUz*  la  the 
orcheqoer.  S.  C.    The  Queen  v.  Blaocber. 

-f-  Upon  a  fpecia]  verdi^l,  whereby  it  appeared  a  fufiiciont  demand  had  not  been  made  accord- 
ing to  the  ftatute,  all  the  juftices  held,  tliat  though  the  biOiophad  certified  a  refofal  after  a  de« 
aaanddoly  made>  yet  the  judges  are  to  rely  upon  the  verdidi,  and  not  the  certificate.  Mo.  541* 
Mich.  39  6e  40  Eliz.  Reyner  v.  Parker.^— And  Popham  cites  it  to  liave  been  adjudged  fo  in 
Brooks  ofe.— It  was  held  that  the  certificate  of  the  biOiop  of  a  refufal  to  pay  tenths  is  not  pe- 
leroptoryt  but /r^ivr/i^/r.     Mo.  915.    The  queen  v.  Blanc .leL  Cfo.  £.  80.  Mich.  29  &  30 

Eliz.  in  the  exchequer,  S.  C—-—Bro. Certificate  of  Bilhop»  pi.  31,  fays  it  was  held  in  time  of  £•  6. 
It  li.  8.  that  in  fuch  cafe  there  can  he  no  nvamenta^ainjl  the  certificate. 

A  certificate  of  a  refufal  to  |Niy  firft-fruits  and  tenths  was  in  thefe  words,  adhibuimus  omni- 
mod*  diltgentiaro  per  fubcoUedtores  nodros  per  totam  dicxefim  Ehoruroi  &  compfnims  J.  C.  vica- 
lium  de.G.  retufaHtemfih^-e  fubfidia  vicaric  fux,  qui  nuUo  mudo  meto  p»nariim  hujufmodi  pro- 
duci  potuilTec  ad  folutionem  fubfidii  prsedi^',  fed  pcrfeverans  in  obftinatiori  fua  ma)icia.^-Qiixre, 
whether  by  this  certific^tte  the  vicarage  be  void  or  not.  ]>y.  2 16.  pi.  69.  Pafch.  2  fc'  3  P*  &  M. 
The  vicar  of  Gargrave's  cafe. 

^  In  cafe  of  an  avoidance,  by  refofal  to  pay  the  tcothSy  the  benefice  is  vend  to  all  intents  ipfo 
fafdtoy  as  it  would  by  the  death  of  the  incunibent.    Dy.  237.  pi.  29.  Pafch.  7  £liz.  Anoo. 

In  a  qu.  tmp.thequeftion  was,  if  a  benefice  blcomes  vuid  for  non-payment  of  tenths  according 
to  the  iUtnte,  and  the  default  is  certified  into  die  exchequer,  whether  the  ordii^iry  muft  give 
moiice  thereof  to  the  patron }  and  it  was  held  hy  all  the  juftices,  that  he  need  not ;  for  the  cenificare 
is  in  the  exchequer  of  record,  and  nocoriout  to  every  one;  and  the  ftacote,  wliich  makes  the  avoid- 
ance, is  a  general  Iaw,  of  which  all  are  to  take  notice  ;  and  the  certificate  i^  a  temporal  adt,  and 
made  to  the  temporal  judges ;  as  where  an  incumbent  is  made  a  bilhop,  and  not  like  the  cafe  of  a 
refignation  or  deprivation,  which  is  a  fpiritual  ad  privately  done,  of  which  the  bifhop  bimfelf  is 
Che  judge,  and  muft  therefore  give  notice  to  the  patron.    DaL  59.  pL  9*  6  £liz.  Anon. 

§  1 8.  Bijhots  certifying  fuch  default  Jball  be  difcbarged  thereof ^  and 
frocefs  fbali  ijfue  againji  the  defaultor. 

%  19.  Acquittances  by  the  treafurer  or  commifjioners  fhall  be  a  full 
iifchargem 

\  20.  Nothing  fhall  be  taken  of  the  bifhop  or  bis  colleSlorfor  his  ac^ 
count  or  fuietus  eji. 

§  21.  Parfonsj  which  pay  penfions  to  others  out  of  their  benefices^ 
may  retain  the  tenth  thereof 

\  22.  No  penfionfhaU  be  referved  upon  the  refignation  of  a  benefice 
alive  the  value  of  a  third  thereof 

%  25.  Perfonsj  which  in  one  corporation  havejeveral  poffeffions 
belonging  to  thenij  fhall  only  pay  for  their  own  poffeffionSy  ana  wa  for 
others. 

i  27.  No  firji'fruits  fhall  be  paid  for  a  benefice  not  above  tbeyearhn 
value  of%  marks^  unlefs  the  incumbent  lives  3  years  after  incht£tion 
thereto^  and  in  bonds  given  by  fuch  incumbent  for  paytmnt  offirji-fruits^ 
there  flkxll  be  inferted  a  provifo  to  that  effe£f. 

S.  30.  M  fees  payable  by  bifhops^  (Scfor  temporal  jufticeyfhaUbt  [  277  ] 
dedu&edout  of  the  valuation  of  their feveral  ^gntties. 

4.  By  26  H.  8*  cap.  17.  Tarmers  of  fpiritual  perfonsfhaU  not  be 
charged  with  firft-fruits  and  tenths.  . 

5.  By  27  H.S.  cap.  8,  /.  i.  Tenths  to  be  allowed  on  compofition 
for  firfl  fruits. 

o.  4.  Smcceffor  rwty  diflrain  the  goods  of  his  predeceffory  if  he  leaves 
the  tenths  unpaid^  orfue  in  chancery  or  at  common  law  for  them. 

6.  28  H.  8.  cap.  1 1./.  3.  Directs  at  what  time  the  firji^fruiti 
•fiall  begin  to  be  paid  afier  an  avoidance. 
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7.  37  H.  8.  cap.  21./  S-  17  Car.  2.  r^^.  3./.  3.  Tettibsani 
Jlrft/ruitSj  bow  payable  for  churches  united. 

8.  By  32  i/.  8.  cap.  22.  f.  5.  ^(^j  are  difcharged  as  U  whet 
they  cannot  levy. 

5.  7.  Exchequer  is  impoiwered  to  enter  any  promotion  omitted. 
How  to  be  anfweredy  where  a  benefice  is  not  certified. 
9*  By  2  &  3  Ed.  6t  cap.  20,  f.  3.  incumbent  may  be  deprived  ady 
of  the  benefice  for  which  the  tenths  are  in  arrear. 

10.  By  7  id.  6.  cap.^.f  2.  collectors  are  to  indemmfy  bijbopu 
S.  4«  The  crown  may  levy  the  tenths  of  a  vacant  benefice  on  the 

glebes 

11.  By  2  CsT  3  P,  CsT  A£  cap.  4.  the  abovefaid  flatutes  are  rt" 
pealed. 

12.  By  I  El.  cap.  4./  26.  Revived  again. 

5.  23.  y/dvowfons  of  vicarages  refiored  to  the  crown. 
S.2c^.  Small  livings  difcharged  of  firft'fruits. 
^«  30?  3»>  32^  33.  fVhat  proportions  of  firfl-fruits  an  incumheitt 
dying  or  removing fl)all  pay. 

S.  34,  Grants  of  firjl-fruits  to  colleges  ratified. 

13.  If  a  man  be  initituted  to  a  benefice,  he  ought  to  ^tbe 
firft-fruits  before  indu^ion  by  the  ftatute  \  but  by  the  cmmm  law  it 
was  otherwife  \  for  he  is  not  now  to  have  the  temponUties  vSl 
indudion,  and  therefore  he  could  not  pay  the  firft*fruits.  Lane  20. 
Pafch*  4  Jac.  in  the  exchequer.  Anon. 

14.  A.  recovers  for  the  king  in  quare  imp.  becaufe  the  incumbent 
was  prcfented  by  the  king,  as  in  right  of  lapfe,  where  the  king  bad 
the  very  patronage,  which  was  a  void  prefentation ;  upon  which  At 
for  the  king  recovers,  who  was  prefented,  admitted  and  indu&ed ; 
but  for  the  aflurance  of  his  title,  was  in/liiuted  and  inducted  age'ity 
but  never  refigned ;  per  Walters  Ch.  B.  firft-fruits  in  this  cafe 
Ihall  not  be  paid  double^  there  beine  no  refignation.  Litt.  R.  139* 
Mich.  4  Car.  in  the  exchequer.     Curtis's  cafe. 

IS*  2  Anna^  cap.  n.f  i.  enabled  the  queen  to  incorporate  a  body 
politicly  and  to  grant  tofuch  corporation  the  firfl^fruits  and  tenths  if 
all  beneficesyfor  the  maintenance  of  the  poor  clergy. 

S.  2.  Provided  that  all  flatutes  for  levying  the fanu^  flyould  continiu 
in  force, 

S.  3.  And  not  to  ajfeif  any  grant  of  the  fame. 

S.  4.  Enabled  perfons  to  convey  lands  or  goods  to  tbefaid  corfo* 
ration. 

And  the  laid  corporation  to  purchafe  lands^  i^c. 

S.  5.  But  not  to  extend  to  enable  infants^  Vc. 

S.  6.  And  direiis  one  bond  only  to  be  given  for  the  firft'fhdts  and 
tenths  J  and  the  fame  to  be  paid  according  to  former  rates. 

16.  By  5  Anna^  cap.  24./  I.  benefius  under  50  /.  per  ann.  are 
difcharged  of firfl'fruits. 

S.  2.  Btjhops  to  certify  the  feveral  livings  undir  y>L  peranMum* 

S.  3,  Saving  for  tenths  already  aliened. 

S.  4*  All  curates  and  mintfiers  entitled  to  this  bounty. 

S.  s*  To  be  taken  at  a  public  a^ 

S.b.^ 
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S*  6«  Not  to  he  cottflruidto  dimlnijh  any  ftipend  or  penfion  granted 
£md  charged  en  tbefrrft-frmts, 

*  17.  By  6  Annay  cap.  27./  5.  Bijhops  are  allowed  four  yean  t$ 
pay  tbtir  firfi  fruiit. 

S.  6.  Dignitaries  to  be  ujid  as  beneficed  clergymen* 

18.  I  Gee,  I.  cap,  lO.  /  I.  Bijbops  are  to  certify  the  improved  va^ 
lue  of  all  livings  in  their  aiocefes. 

Sl  3*  Orders  by  the  governors  of  the  queen's  bounty  approved  under 
the  Rgn  manual  to  be  good. 

S*  4.  Churches  augmented  to  be  perpetual  cureSy  and  the  minifies 
bodies  corporate^ 

Itnpropriatorsy  patrons  and  refers  and  vicars  of  the  mother  churches 
to  have  no  profit  by  the  augmentation, 

5.  5.  Par/on  of  the  mother  church  not  to  be  dive/led  of  his  rights, 

S,  6.  Such  augmented  cures  to  lapfe  to  the  bifl)opy  if  not  filled  infix 
months. 

S.  8.  Agreements  made  with  benefaSiors  to  poor  livings  about  the 
right  of  patronage  fl)all  be  good. 

S.  9.  Agreements  of  guardians  for  infants-^  ^c.  good, 

10.  Patron  and  ordinary^ 5  confent  required, 

S.  1 1.  Ifanyfuch  agreement  be  made  by  a  perfonfeifed  in  right  of 
his  wife-i  he  fliall  be  party  to  the  agreement^  and  feal  and  execute  the 
fame* 

S.  13.  Exchanges  of  lands  allowedm 

S.  14.  Donatives  augmented  are  to  befitbjecf  to  the  bifiep. 

S.  16..-  Agreements  made  with  a  patron j  impropriator  and  parjon 
of  a  mother'-churcb  for  yearly  allowances  to  the  minijler^  fisall  be 

S,  19.  Governors  J  &r.  impoweredto  adminifter  oaths* 

S.  20.  Augmentations  to  be  recorded. 

S.  21.  Settlement  of  any  augmentation  to  be  valid  afier  inrobnent. 

"By  3  Geo.  i.  cap.  10.  f.  1.  bifiitops  are  difcharged  from  cplleSiing 


I 

I  the  tenths. 


S.  2.  A  general  coUeHor  appointed.'"'-^  fFbo  is  to  give  fecurity  to 
account  truly.^^-^-'AndJhall  keep  his  office  in  London, .  ■  Andperfons 
not  paying  him  their  tenths  fl>all forfeit  double  the  value j 

i.  3.  Procefs  to  ijjhe  out  of  the  exchequer  againji  perfons  in  arrear. 

S.  4.  Statutes  concerning  fir/i fruits  and  tenths^  not  hereby  altered^ 
to  remain  in  force. 


(B)  How  Firft  Fruits  and  Tenths  were  to  be  re- 
ceived and  accounted  for  before  2  Annas,  1 1  • 


1.  "D  Y.  the  flat  of  26  H.  8.  3.  the  revenue  of  die 
^  and  tenths  of  the  clergy  was  granted  to  the 


die  firft  fruits 
crown9  and 
the  feveral  bi/hops  were  thereby  appointed  collectors  thereof,  in  their 
lefpeAiye  diocefes.  The  auditor  was  to  make  up  their  refpe^ive  ac^ 
counts^  which  were  by  him  tranfmirted  into  the  office  of  the  pipe, 
apC9rding  W  the  CQurfe  of  the  exchequer,  where  the  bilhop  had  his 

quietus 


[379] 


37^?  iTitU  jrriifw  anv  CemBif* 

quietus  eft^and  wfaere  aU  accountaiits  aooountable  in  dr  tttcbaqarr 
liave  their  quietus  eft  at  this  day.  But  the  auditor  was  n§t  iityoAf 
tnjopud  U  give  tbi  hifiap  a  duplicate  of  his  account  $  and  k  was 
needlefs  then,  becaufc;  he  had  his  quiitus  eft  from  thefipe^  whhoatite 
or  other  reward  for  the  fame. 

The  ftatute  of  32. /f.  8.  45.  aheredAiseeiurfeyand  a  cmtrt  offirft 
fruits  and  tenths  was  ereiUdj  confifting  of  a  chanicelkttv  trealiirer,  at* 
torney,  and  two  auditors,  who  were  to  make  up  the  aeemaets  efthak 
revenue^  and  being  fairly  ingrojfedj  were  to  remain  in  the  jama  cmat 
as  the  king's  record,  and  not  traniinitted  into  die  pq>e :  but  m 
quietus  ejl  er  duplicate  of  his  account  was  thereby  enjwsedto  be  made 
and  given  to  the  biihops* 

By  the  fiat,  of  7  jS.  6.  r.  i.  the  auHters  were  aqeintd  ia  wsah 
forth  and  give  duplicates  of  their  accounts,  at  the  reafcnable  it* 
queft  and  coft  sftbe  accountanty  wherein  die  btibops  wese  included^ 
suid  accordingly  the  practice  has  gone  ever  fince  Ac  beginnott  of 
queen  Elizabeth :  and  I  never  heard  it  was  diluted  byanyfimtifdie 
archbiihop  of  York,  when  the  biihop  of  Cailifle  was  jJkikdweaM 
his  duplicate  of  his  account  a  quietus  eft,  and  fi>  woom  paf  aoifai^g 
for  it. 

By  an  a£t  made,  the  i  Mar.ftf  2.  r.  10.  fbe  byker Icilen  pa* 
tents,  £Jfolves  the  /aid  court  of  hrft  fruits,  and  dicn  cnata  a  JwW 
office  and  officer^  viz.  die  remembrancer  of  the  firft  fruits  and 
tenths,  who  was  to  take  all  compofition  and  enter  all  accounls^ 
and  to  make  out  aH  proccfr  againft  noB*ibiventa  and  all  pio- 
cecdmgs  therein,  to  be  under  the  forvey  of  the  court  of  ea* 
chequer. 

In  the  2  end  3  PhiL  (^  Ala,  die  clergy  woe  exonerated  frosts  fay* 
ment  ^firft  fruits  and  tenths. 

In  die  I  Eliz^  r •  4.  the  payment  of  fiift  fruits  and  tentha  tPtfr 
reftsred  u  the  crown,  and  all  things  concerning  the  fome^  that  re-- 
mained  wttaken  away  the  %tb  of  Auguft  in  the  s  emd  3  PhsL  & 
Mar.  was  then  reftsred  and  fettled  under  Ae  furvey  and  govern- 
ment of  the  exchequer  $  but  die  court  of  firft  fruits  was  not  le- 
vived;  for  that  was  diflblved  before  the  fiud  8tb  of  Auguft,  and 
the  remembrancer  bemg  then  cftafaliflicd,  continues  to  tbia  daqr 
in  every  degree,  fort  or  condition,  as  it  was,  at  or  before  die 
8di  of  Auguft,  in  die  fiud  a  m/  3  PhiL  tf  Mar.  at  which 
time  the  clergy  were  exonerated  from  payment  of  firft  fruits  aad- 
tenths. 

The  archUJhop  fent  up  an  account  for  the  years  1675,  1676 
and  1677,  which  he  required  the  auditor  to  examine  fi^  and 
pafs,  but  the  fame  was  not  purfuant  to  die  auditCM:*s  tnift,  and 
would  be  prejudicial  to  the  king,  by  the  lofing  to  him  all  ar* 
rears  owine  by  the  incumbents ;  for  in  his  ftate  thereof  no  ar^* 
rears  of  the  clergy  art  continued  in  charge^  not  underftandinr 
the  true  nature  of  thofe  accounts,  in  that  they  rdate  not  baren 
and  fimply  to  the  hijh9p*s  receipts  and  payments^  but  to  the  wbok 
revenue  of  the  rcfpeSiive  diocefes  each  incumbent  is  diereby  cfaafged 
and  difchargeti.  And  if  no  arrears  are  continued  in  charge  upon 
the  incumbents,  diey  all,  or  any  of  thtmi  mtj  fkad  Hn- 


iforciMe  oEntt?  aim  Betaftier^  379^ 

lUdSf  Mtf  1^  fift/  hijhofs  namt  (when  entered  on  riecord)  in  Atir  d!f* 
charge.  Rajmi.^12,  313,314.  Trin.  31  Car.2.in^exdiequer» 
in  cde  of  Bambndge  v.  obxss  Ic  aL 


iTorctble  Cntrp  ann  SDetatner. 


(A)    At  Common  Law,  and  now.     What  is,  and 
where  the  Writ  lies,  and  for  whom. 

U  JT  feemetfa  tbat  (before  the  troublefome  reign  of  K.  Ridiard  Ksmk,  ft 

*  the  2d)  the  common  law  permitted  anyperfin  (which  had  good  C- 1¥>'^^ 
ngbt  or  title  to  enter  into  any  land)  to  win  the  pofleflion  thereof  ^^^  '* 
By  force  if  otfaerwife  he  could  not  have  obtained  it.    For  a  man 
may  fee  (in  Britton  fo.  X15.)  that  a  certain  refpitt  of  tinu  was  given 
U  the  dijfeifee^  (according  to  his  diftance  and  abfence)  in  which  it 
was  lawful  for  him  to  gather  force,  arms^  and  his  friends  to  throw 
Ae  difTeifor  out  of  his  wrongfol  pofieffion.     And  at  this  day,  if  (in 
a  common  adion,  or  indidiment  of  trefpafs  for  entering  into  land) 
die  defendant  will  make  title  thereunto ;  the  matter  of  the  force^aU 
ledged  againft  him  will  reft  altogether  upon  the  validity  of  his  title^  r  ^^q  ^ 
as  sqjpearedi  7  H.  6.  13.  and  40.    But  after  the  rebellious  tumults,  ^  ^       ^ 
and  infurre(Sion  of  the  villains,  and  other,  the  bafe  commons,  which 
happened  the  fourdi  year  of  the  reign  of  R.  2.  the  parliament  think- 
ing it  neceflary  to  provide  againft  sdl  fuch  occafions  of  further  fedi- 
tion,  uproar,  and  breach  of  the  peace,  did  ordain  among  other  things 
Lamb.  Eiren.  127.        as  follows,  viz. 

2.  5  jS.  %,ftaU  !•  cap.  *  8.  enads  that,  none  Jball  make  entry  into  *  So  it  is  n 
lands  hut  where  entry  is  given  hi  law^  and  in  fuch  cefe  not  withflrong  ^"y** 
hand^nor  with  multitifde  rfpeople^  hut  only  in  lawful  and  eafy  manner .  ^g,"  ^^|^ 
And  if  any  do  to  the  contrary^  and  thereof  he  convi^i  he  Jball  he  pu*  Raftall  an<t 
nijbedby  imprifonment^  and  ranjomed  at  the  iing*s  will.  Keble,  it  is 

3.  8  H.  6.  9./  7.  enafts,  that  thofe  who  keep  their  poffiffion  hy  *^^P*  ^• 
force  in  any  lands'^  whereof  they^  or  thofe^  whofe  eftates  they  ciaim^  have 

been  in  pojfefficn  three  years^  or  more^Jhallnot  be  endamaged  by  this 
Jlatute. 

4*  If  foveral  enter  witb  force  to  the  tfe  ofone^  who  does  not  enter^  S.P.LamK 
gndhe  after  agrees  to  it ;  this  makes  him  a  difleifor  or  trepaflbr^  but  ^"'o*  ^3^ 
not  to  be  puniflied  for  the  force ;  for  he  cannot  make  forcible  entry, 
without  an  a^ualeittry.    By  the  beft  opinion.   Br.  Forcible  Entry, 
pL  25.  cites  2  H.  7*  x6. 

S*  Forcible  entry  is,  if  •  onoj  or  more  perfons,  come  weaponed  U>  *  One  per- 
ab4ttfe«rb«d,iwrf?|^4»l^  fntfri  or  if  they  there  ofer  violence  '^/^i. 

to   mitafqiv 


cible  entry,  to  any  pofiefled ;  or  if  th^  forcibly  or  furioufly  expel  another  oat 

Larab.^  of  his  poffeffion.  Lamb.  Eircn.  134. 
ircn.  135.        ^^  J  J  ^^^  enters  peaceabfyj  and  when  he  is  come  in^  ufetb  violence  i 
this  is  a  forcible  entry.    Lamb.  Eiren.  134. 
•  It  was  7.  If  one  enter  into  an  houfe,  where  no  man  is  in  the  boide,  and 

faid,  for  ^^  entry  is  with  men  armedj  of*  company  unufual\  this  is  forcible 

Rrthatif  a  entry:  alfo  the  %  putting  back  the  bolt  or  bar  crf'the  door,  is  force  i 

mail  come  though  HO  body  is  in  the  boufe.     Mo.  656.  Mich.  44  and  45  Y&u 

with  more  in  the  Starr  Chamber,    Pollard  v.  Moreton. 

than  be  baa 

cccujiomed  to  attitid  ufm  blm,  that  this  is  a  force,  which  was  not  denied.  Br.  Forcible  Entry,  pi.  yo» 
cites  10  H.7.  12.  —S.  P.  Lamb.  Eiren,  135.—}  S.  P.  and  fo  of  drawing  tb*  lately  Jiof. 
136.  Beade  v.  Orme.*— But  fee  pi.  9.  and  i  Hawk*  PI.  C  cap.  64.  f.  16.  Where  theierjeant  is 
of  opinion,  that  fuch  inconfiderat>ie  circumftancM,  which  commonly  paft  between  n^hboort 
without  any  offence  at  aU,  can  never  bring  a  man  widiin  the  meaning  of  ibeftatiites,  which  Cpcaki 
of  eotering  with  ftrong  hand  or  moltitudu  of  people. 

8.  A.  being  tenant  fir  yearsj  B.  purcbafed  tbe  reverjienj  and  A« 
payed  rent  unto  B.fir  15  years.    Before  the  end  of  die  term,  one  C 
came  to  A.  and  perfuaded  him,  that  D.  had  tide  to  the  land,  and 
advifed  him  to  take  a  leafefrom  him ;  whereupon  he  took  a  leafeof 
him  for  lO  years,  rendering  70  /.  per  ann.  and  the  land  was  wordr 
140  il  per  ann.  and  willed  him  to  hold  pofleffionag^tnft  ail  peribiis; 
and  he,  at  the  end  ofthefirjl  tenrty  kept  tbe poffijion  with  dnaitj  pauj 
and  holbertSy  bfc.  (The  drum  was  only  to  give  notice,  if  any  came 
to  enter,  but  no  body  offered  to  enter)  he  was  cenfored  for  this, 
being  a  riot  and  forcible  detainer ;  although  none  other  ofimd  to 
enter ;  for  it  was  held,  that  the  poffeffion  of  the  termor,  was  die 
poifeffion  of  the.  Icflbr ;  and  when,  at  the  end  of  the  term,  he  kqit 
it  againft  him,  to  whom  he  had  paid  the  rent  fo  long,  it  was  a  for- 
cible detainment.     And  whereas  the  flatute  is,  that  where  one  hath 
had  poffeffion  for  3  years  quietly,  be  might  hold  the  pofieffion  widi 
force ;  that  is  to  be  intended,  where  the  eftate  is  continued.   Cro. 
J.  199.  Mich.  5  Jac.  in  the  Starr  Chamber.    Snigg  v.  Shirton. 
Noy.  136,         9.  If  one  break  the  houfcy  and  fo  enter  into  the  houfe,  none  beiwg 
?37- s.  P.     if^  fijg  houfcy  it  was  refolved  that  this  is  forcible  entry.    But  it  fecm- 
ordinary^     ed  by  them,  that  if  he  had  entered  by  the  window^  or  if  he  bad  opeud 
dwelling       the  door  with  a  key ;  this  will  not  be  forcible.   Hill.  15  Jac.  a.  R* 
houfe.         2  Roll.  R.  2.  Anon. 

If  3  or  4  10.  If  two  come  to  make  a  forcible  entry,  and  tne  breaks  open  tbe 

c^  tit  make  joQf,  of  ^g  houfe,  and  2  or  3  hours  after,  the  •ther  enters  feue- 
abUmry^  ^^fyi  without  2,  wcapon,  the  door  being  open  j  yet  it  is  ^  forcible 
w6  9Heoliy   entry  by  him.    Noy.  136.  Beade  v.  Qrme^ 

tife  force,  all 

the  reft  are  guilty  with  him.    Lamb.  Eiren.  1 3^4. 

r  '^81  1  ^^'  If  A  claim  common^  in  die  land  of  B.  and  B,  with  forte  ni 
^  ^  ^  arms  keeps  A»  out  from  bis  common^  whereupon  a  juftice  of  peace 
committed  B,  and  another,  who  affifted  B.  upon  view  of  the  force. 
It  was  held,  per  tot.  Cur.  abfente  Brampflon,  diat  this  commit^ 
ment  was  not  warranted  by  the  ftatute  of  15  Ric.  2*  For  although 
one  may  be  diiTeifed  of  a  rent  or  common,  by  force,  which  is  in* 
quirable  in  affifes,  and  punifhable,  if  it  be  found :  yet  one  may  00^ 
be  indifted  or  committed  for  entering  his  own  laM  with  forces  ^ 


bd£ng  his  own  land  with  force  againft  a  conammr ;  for  it  ci&ght  to 
be  ubi  ingrejlus  non  datur  per  legem ;  and  Q)tie  in  his  own  land  may 
enter  lavrfully,  and  may  detain  with  force- againft  any  who  pretend 
to  have  common  there,  he  being  allowed  to  be  owner  of  the  foil  i 
and  this  ftatute  is  not  to  be  extended  againft  any,  but  him  who  en^ 
ters  unlawfiiBjy  and  oufis  another  of  bis  latvful  po^ffion ;  wherefore 
the  caufe  of  committing  and  detaining  them  in  prifon  was  held  wi- 
hwfiil,  and  the  prifoners  were  difcharged.  Cro.  C«  486.  Mich, 
13  Car.  B«  R.    Sydnam  and  Parr's  cafe. 

12,  This  writ  lies,  where  one  isfeifedofany  eftate  of  freehold  in  It  li« 
lands  or  tenements,  and  is  thereof  diileifed  with  force ;  ©r,  though  j^cx'^S'd 
be  be  diileifed  diereof  peaceably^  yet  if  it  be  detained  withforce^  he  of  his  rmt^ 
may  have  this  writ.  F.  N.  B.  24B.  (C).— -and  8  H.  6.  9.——  Haics's 
And  though  the  words  of  the  ftatute  are  in  the  disjun£five\  yet,  if  ^^^^' 
ilhc  entry  and  diffeifin  are  both  withforce^  the  writ  lies.   For  the  in-  (C)  citw  tm 
tent  of  die  makers  was  to  punifli  iuch  force,  whether  upon  Ae  en-  H.  6. 1 1. 
try  and  diffdfm,  or  upon  the  detaining,  &c.  F.  N.  B.  248.  (D).     ^^  ^""  ^^ 

13,  A  man  fliall  not  have  adton  upon  the.  ftatute,  [5  R.  2,]  \^  '^S7'^ 
Ubi  ingreflus  non  datur  per  legem,  where  a  man  enters  withforce^ 

and  his  entry  is  lawful\  for  tht  force  is  only  to  he  eonvi^edfor  the 
king\  as  vi  &  armis,  oe  contra  pacem,  but  otberwife  it  feems  upon  the 
ftatute  of  8  tf.  6.  per  tot  Cur.  Br.  A£tion  fur  le  Statute,  pi.  7. 
cites  9  H.  6.  19. 

14,  One  jointenanty  or  tenant  in  common^  may  maintain  this  ac- 
tion againft  hb  companion,  if  he  be  put  out  with  force,  &c.  F.  N% 

B.  249-  (D) 


(B)  What  is  Forcible  Detainer. 

I»  T  F  one  perfon  obflinately  keep  the  door  Jbut  again/l  thejufticej  Bui,  a  000 
^  or  if  he  find  perfons  hamejfedj  or  in  other  warlike  fort  ap-  t^^f^y  «•- 
pointed,  or  furniture  lying  by  them  ready  to  be  ufed ;  it  is  a  forcible  touTe°and 
detaining.   Lamb.  Eiren.  136*  there/ni 

artmuTf  or 
•ther  weapon  fnr  the  war,  xhejitffip'iitg  of  it  to  rtmaui  thtrt  fmfithwf  tU  ufe  thtnofj  will  not  charge  him 
as  a  forcible  bolder.    Lamb.  Eiren.  ,136. 

a.  If  a  man,  being  entered  into  a  houfe^  be/fow  men  with  force  and     * 
armsfome  other  place^  not  far  di/ianty  to  the  intent  thev  fliall  aflault 
them  that  woula  attempt  entry  upon  him ;  this  is  a  detaining  widi 
force.  Lamb.  Eiren.  137. 

3.  Ory  if  z  dijjiijor  fore/lall  the  way  of  4ie  difleifee,  with  force,  cv,iftb« 
(^c.  (o  that  he  dare  not  enter  for  fear  of  death  j  it  is  a  detaining  with  <iiireiror 
force.    Lamb.  Eiren.  ,37.   •  •    ^,1^-^ 

inttb  rigk,  ifbt  com  f  tnttr  \  this  is  a  forcible  holding.    Lamb.  Eiren.  137. 


(C)Of 


^^t 


smmMotfji  fum  2)imiQer« 


•rnc«,%  (C)  Of  what  Things  it  may  be; 

Abno# 


Stat.  It  is 


c^<^       .'•  T^^Jlatuii  9fyR.2.  cap.  *  7.  AgainflfirciiU  gntrj  mnimi 
S.  Iam4s  and  tenements* 

r  282  1      2*  Th$JatuU  t$  R.  2.  2.  minims  I^s^.betiefices  and  offices 
of  the  church. 


3*  Tbefiatute  S  H^.b^xap.  9*/ 2.  «»/&»}  laods^tneamtt  01 
other  poiieffions. 
Br.  Fmw  ^  Forcible  entry  was  broo^  of  ^renty  and  aw^nfed  goo^  a 

pL^.^sfp*  ''^^^  as  of  Ac  land  j  for  a  man  may  dijtrainftr  re/ti  wiibjorce^  and 
cites'txH.  dierefbre  this  ihall  countervail  the  entry  with  fDrcc^-by  which  die 
«*  23,——    defendant  was  awarded  to  anfwer*    Br.  Forcible  Entry,  pi.  i,  cites 

•F.N.B.      Oft  14   A    TT 

Cro.  Car.  soi.  Mich.  6  Car.  Anon  — »• 

5.  An  indi£lment  on  the  fta^te  of  8  H.  6.  vnSj  that  chelite 

3ueen  by  her.  letters  patents  under  tf&e  great  feal,  had  graoteif  to}*  S» 
\t  office  rf  cufipdj  of  the  eaJiU  of  2>.  with  all  profits,  &c.  aod  an 
annual  fee  for  exercifing  thei:eof ;  and  that  the  difondant  withjofci 
txpellidbdr  and  d\[feifed  her  rftbat  office.  Excepdon  was  taken, 
that  an  indifiznent  lies  not  on  that  ftatute  for  fuch  vn  o&ce^  but 
that  there  ought  to  have  been  a  diiTeiiin  sdle^ged  of  the  toiant  of  the 
freehold  ofthe.houfe.  But  the  court  oelivered  not  any  opinion 
herein.  Cro.  J.  17,  18.  Mich,  i  Jac.  B.  R.  Lady  RufleD's 
cafe. 
This  cafe  6.  Indi^ment  of  forcible  entry  lies  of  a  copjboU.  Poph.  205. 
^Sit,   M.  2Car.    The  King  ,v.Ployden^&al. 

£1  Jo€.  15.  Per  Hole.  Ch.  J.  Far.  12^— Telv.  81.  Hill.  3  Jac  B.R.  Sir  And.  Nowdl'sci&i 
■■  Kaynit67.  HilL  14  and  1 5  Car.  2.  B.  R.    The  Kiog  ▼.  Hardy. 

7*  Forpible  entry  lies  of  tithes^  though,  it  was  objefied,  vA 

agreed,  that  affife  I  ies  of  tithes  by  the  fbtute  32  H.  8.  and  that  diej 

are  recoverable  as  lay  inheritance.    Cro.  C.  201.  Mich.  6  Car. 

Anon. 

And  that  8.  InAiGtm^xit  was  of  a  forcible  entry  on  a  lejlee  for  yean  npon 

^^^2^^Jfotute  21  Jac.  15.    Exception  was  taken,   ift.  That  it  did  wot 

a/Ugaiim  cf  appear  by  the  indictment  that  the  lefTee  had  any  title  to  the  jand  at 

ihe  life,  per    the  time  of  the  force  committed'^  for  the  force  Itfuppofed  to  be  done  k* 

\m  chcs*^*  fi^'  ^^^  "^f'  commenced.    74.  The  leafe  is  fuppoTed  to  be  a  Ucfefor 

the  Lady     fo  many  yearsy  ifJ.S.fo  long  live^  and  it  is  not  averred^  that  J.  S* 

Morlqr's      was  alive  at  the  time  of  the  forcible  entry  made.    And  die  iodid* 

^^  ment  was  quafhed.    Sty.  147.  Mich.  24  Car.  die  King  v.  Bray. 

Theenciy        9.  An  indidment  was  of  forcible  entry  i^to  a  church  i  and  ex* 

^  !h^     ception  was  taken,  that  indidments  for  forcible  entry,  is  by  fbtote 

mmitbepar-'  ^^^  ^"1/9  ^^^  ^^  ^^7  fpcak  of  mefTuagcs  or  tenements,  5cc  and 

finale  bomfc^  fo  cxtcnd  not  to  a  church,  for  iH^ich  the  common  law  has  pr^* 

i!°M*^i^^    vided  proper  r^nnedy,  viz.  Breve  de  vi  taica  removenda.    But  per 

/Bch'w    Cur.    Thtjlatutcs  for  quieting  poffiffionsy  Jball  have  liberal  an- 

JrnaionSf 


it 


iPtntttile  Cnttg  ata  Detaittttf  382 

ftruBi^itij  aod  extend  to  churches,  aod  in  die  ftatiite  R«  2.  ^^^  «ntry; 
churches  are  pardGularlv  named  ;  &  vi  bica  remoyenda,  is  but  a  "^^^^ 
feeUe  remedy ;  becaufe  it  does  not  reftore  the  party  to  his  poileffion.  ofiLsuand 
SiL  loz.  HiIL  14  and  15  Car.  2.  B.  R«  the  King  v.  March,  aifoofSH. 
jHoHingworth,  &C,  '  ^^^^J«- 

^oaih  the  iadi^menCi    i  Ler.  90.  the  King  v.  Larklag  3c  al.    S.  C* 

to.  An  indiAment  was  of  a  tmjfuage  pajfage  or  way ;  aod  it  was 
ebjeded,  that  a  pafiage  or  way  is  no  land  or  tenement,  but  an  eafe- 
ment*  And  as  to  that,  the  court  thought  it  not  good;  thoudi 
ocfaerwiie,  as  to  the  mefuage.  Mod«  73.  M.  22  Can  2.  B.  R.  the 
King  V.  Holmes, 

(D)    Of  what  Poffcfliony  it  may  be.  [383] 


-*-^  the  words,  expulit  &  difleifiYit  and  tenant  for  years  -cannot  the  wcAtit 
*     kt  makd.  F.  N-  B.  248.  (E).  iV*>«  ^ 

mtror  dtfiifu  Notes  on  F.  K.  B.  148.  (E)  and  cites  Br.  AaionTbr  Astate»  17.  And  adds  A 
^uieiey  if  a^r  caa  have  it  s  for  be  is  not  ei^oKiBd.  -cites  ]>.  141 .    ■  ■  '    .Jenfe.  x i8*  ^37* 

2«  An  in^uifttion  6f  forcible  entry  was  quajbed^  for  that  it  did  ntt 
£ppearj  what  eftaU  the  party,  on  whom  die  entry  was  made,  had; 
Ibr  if  he  were  tenant  atfufferance^  it  would  not  lie.  12  Mod.  41 /« 
Mich.  12  W.  3.  B.  R.  the  King  v.  Dorney; 

(E)   Jufllfiable  by  whom,  and  in  what  Cafes. 

S*  T  F  a  man  continueth  three  years  in  peaceable  poffefpotty  without  If  a  maaes. 
*  interruption  J  then  he  may  hold  the  lands  with  force,  and  (hall  fo*^*^;^ 
not  be  puniined  for  that  force,  and  that  by  the  ftatute  of  8  H.  6. 9.  la^s  and 

F«N«B.  249.   (C}.  tenements, 

to  which  he 

ItfCh  title  and  right  of  eotry,  and  put  the  tenant  of  the  freehold  out  of  thoie  lands  or  tenements  9 

i         now  he,  wlio  is  fo  put  out  with  force,  may  indidt  him  for  this  enteri.ig  by  force,  and  by  this  indidi- 

i         natfit,  he  fhall  be  reftortsd  to  his  pofleffion  again ;  but  he^  who  is  fo  reftored,  cannot  maintain  the 

^fifleifioa  with  force,  although  he  has  had  a  peaceable  pofleilion  for  3  years  before  the  expulfion. 

For  the  pofleffion  is  interrupted.  F.  K.  B*  148.  (H)  and  the  notes  thereupon.     And  if  a 

jixft  and  Lawful  poire0br/«r  i<9yt^i  be  once  removed  clearly  and  neatly  from  his  poffeffion,  he  cant* 
Boc  retake  poffieifion  by  force*  and  detain  with  force.  D.  141.  b.  pi.  48.  Pafch.  3  and  4  P.  &  M^ 
J^alabar  V.  Lyiler.— — S.  P.  Farr.  138.  Hill,  i  Annse,  B.  R.  Hardefty  ¥>- Goodeaeugl^a-M* 
'     (£)  the  King  v.  Burgers.»-*"Br.  Forcible  Entry,  pi.  6. 17.  cites  as  H.  ^ 


Zm  A  te«ant  at  will  cannot  juftify  a  forcible  detainer,  till  hi  has 
hetn  3  years  in  poffejjion  \  but  he  ought  to  quit  poileffion,  and  ap* 
phr  to  the  juftices  £c>r  a  reftitudon  upon  the  forcible  entry,  il 
Mod.  32.  -Pafch.  4  Annae,  B.  R. 

3*  Tenant  at  fufferance  is  not  within  the  ftatute  of  forcible '«|^ 
tries.  Arg.  fays  it  has  been  often  adjudged.  11  Mod*  273*  an  ^ 
xS^-HilL  8  Annae,  B.  R*    Queen  v.  Depuke* 

4*  Now 


1  Nor  by         4«  None  can  be  guilty  in  rcfpeSt  of  land,  wbereirf'lie  bindiVhaik 

^Inte  tte  '*^  */^  lawful  ptfeffwtt^  and  /afw/Afr  /A/  Aar/  ci^/b^  J  (Qi.  64,  f, 

SdV  Ail     32.)  but  a  t  jointenant  may  be  guilty  (Ch.  64*  f-  33.)  fo  maveveir 

pwntemuit     peifon,  who  has  a  ||  difeafible  pojjejfunt  (Ch.  64.  £  34.)  Soj  alio 

«r  wt7/.  Sed  Qj^y  j^  ^  /^;,^  Of  feme  coverty  a£ting  in  their  own  peribns,  and  not 

Hawk!  PI.    barely  commanding  others.  (Ch.  64^  i^  35*}  i  Hawk.  pL  C.  Lid. 

C.  147.  cap.  tit.  Forcible  Entry  and  Detainer  (G).  The  book  at  large  cites  as 

^-  '•  S»-     follows,  *  Mo.  786.  Cro.  J,  18.  2  ,Keb.  495.  f  8  £•  4. 9.  a.  19. 

a.  10  H.  7.  27.  a.  Latch.  224.  Palm.  419.  |  Co.^Litt.  256,  7.  Croou 

69.  b.  Lamb.  160.  i.  Dal.  Ch.  77.  ^  DaL  Ch.  77.  Crom.  b^  Co. 

LitL  357.  Br.  Impiifon.  43,  45,  75,  loi. 

(F)  Entry  by  whom.    What  Power  the  Jufticcs  of 
Peace,  and  other  Officers  have. 

!•  8  H.  6.  cap.  9^/  4*  ena£b,  that  wbeH  c&mplairti  is  made  if 
cnyfuch  entry  or  detainer ^  to  any  jujlice  of  the  peace j  be  $r  tbey,  ij 
warrant  or  precept^ /ball  cotnmand  tbe  Jberiff  to  fwnmon  a  fyfident 
[  384  J  juryy  to  enquire  of  the  force  committed^  and  upon  force fomdy  wejufiice 
or  jti/Hces  /hall  caufe  tbe  landsy  i^c.  to  be  re-feized^  andfifoUpwi  tbe 
party  diffetfed  in  poffcffion^  in  the  abjence^  as  well  as  prefence^  of  the 
party  offending  \  and  every  alienation  of  tbe  premifeS'^  to  have  nudni' 
tenancey  Jhall  he  void. 

Every  juror  Jhall  have  lands  or  tenements  to  the  value  of  ^u  ^ 
ann.  and  every  Jheriff^  not  duly  executing  the  faid  precepts^  toforfut 
20  L  to  be  divided  between  the  king  and  the  profecutor. 

2.  If  any  hold  a  houfe  or  land  with  force,  it  was  agreed,  diat 
cnejuflice  of  peace  may  remove  it ;  and  fo  may  more,  and  fo  are  die 
words  of  the  ftatute.  Br.  Forcible  Entry,  pi.  19.  cites  21  H.  6. 5. 

3.  The  juftices  of  peace  may  record  without  prefentmenl^  jf^ 
aggregation  with  force  be  before  them  at  their  feffions*  7  £.  4. 18.  a. 
per  Yelverton. 

4.  5^  ^  the  j  uftices  arc  dijlurbed  to  come  to  their  fefjions  withferce. 
Br.  Peace,  pi.  14.  cites  7  E.  4. 18.  a.  per  Yelverton. 

5.  And  they  may  enquire  of  coming  together  with  for ce^  and  (££[- 
feijin  with  for ce^  and  this  before  the  flatute  of  forcible  entiy;  aw 

contra  of  entry  with  force  before  the  Jiatute\  for  they  could  not  in- 
quire It  before  the  rfatutc.     Ibid. 
'Th«reina7        6.  In  no  cafe  oneyxKxz^  only  may  make  inquifttiony  if  it  be  not 
>can«^'cV-  given  by  ftatute.    Br.  Peace,  pi.  14.  cites  7  £•  4.  iS.pcrYel- 

«rjj/offor-         ^f 

cible  entry 

upon  the  flatute  S  H.  6.  c.  9.  btf<irt  one  jujiicc  of  ftcct ;  and  rrjtituthm  may  be  nude  by  miJ9/k$i^ 

force  of  tbe  faid  ftatute.    Jeak.  iiu  pi.  74.. 

Pal.a5.pl.  7-  C^mmiJ/ioners  of  oyer  and  terminer  hxvc  no  power  to  enquire 
S.4&  5. P.  upon  the  ftatute  of  forcible  entry;  for  the  ftatute  of  8  -ff.  6.  9. 
^Hl^ij^  which  provides  an  enquiry  and  reftitution  in  this  cafe,  apprdpH^ 
^Dai.  at'  it  to  thejuftites  of  peace.  6ut  the  ♦  Judges  ofB.  R.  are  within  this 
the  end  of  ftatute ;  for  the  king  fits  there^  and  where  the  king  fits  eft  pleoituio 
pJlT-Ti^  P^^*^^*-    Jenk.  197.  pl.6. 

Rep.  59.  a.  (h)  •  1 1  Rep.  65.  a* 
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S.  An  order  made  by  juftices  of  peace,  upon  convi<EUon  of  force 
upon  the  view,  may  be  quajhed  upon  motion.  Sid.  156.  Mich.  15 
Car.  a>  B.  R.  the  King  v.  Challoner. 

9.  Upon  a  tonvicfion  of  forcible  entry,  the  juftices  ought  to  coM" 
m// the  oiFender.  If  xh^y  find  forces  they  are,  upon  the  vieW,  to  re- 
move it,  and  commit  the  offender ;  but  not  to  award  ji^ftitution 
without  inqutiition;  and  this  they  may  do,  tliough  the  entry  be 
peaceable,  if  the  detainer  be  withforce^  in  which  cafe  they  may  con- 
\\6i  the  offender  upon  the  view.  Per  Holt,  Ch.  J.  12  Moo.  495. 
Pafch.  13  W.  3.  Anon. 

10.  Juftices  o{,ppace,  upon  their  view  of  a  force,  cannot  meddle  Qo^'g^j^r 
with  the  pojfejfwn  f  but  all  they  can  do,  is  to  remove  the  force^  and  ^  Bnlf.  o%* 
eommit  them  that  ufe  it,  Mnd  to  make  a  record  thereof;  and  here  the  the  King  r 
record  of  the  coniTnitment  was  arrejiavi  in  the  preterperfefl  tenfe,  |??"^'TT 
and  not  in  ^^prejent  tenfe^  as  it  ought  to  be;  and  all  records  of  p  jl^car/ 
commitment  are  \  as  committitur  marefcallo  in  this  court  of  B.  R.  z.  the  Kin| 
and  the  record  was  quaftied,  nifi.  per  Holt,  Ch.  J.  12  Mod.  516.  v.  Chal* 
Pafch.  13  W.  3.  the  King  v.  Brown.  Vwt."^8. 

Pafch.  19  Car.  2.  Anon*  They  raay  not  alter  the  pofTeflion  without  an  infm/tthrty  nor  does  it  be* 
come  them  to  farmed  on  that  occafion,  per  Holt,  Ch.  J.  and  he  faid,  that  if  a  /•  of  P.  convi3s  allih$ 
ftrfonsinp^Jpffionfor  offendiri^  andjji  the  doors  open,  this  is  an  altering  of  the  polfefllon'  by  neceflary 
ccmfeqiience,  and  therefore  It  was  ruled,  that  there  Ihould  b,e  a  reititution^  nifi.  Comb.  &6o*  Pafch* 
6  W.  3.  B.  R.    Lady  Lovelace's  cafe. 

11.  Holt.  Ch.  J.  faid,  that  the  juftices  of  peace,  in  the  cafe  of 
forcible  entries  and  detainers,  ought  to  adjourn  their  courts,  and 
give  the  party  an  opportunity  to  traverfe  the  forccy  or  elfe  the  party 
has  no  remedy  but  by  certiorari  \  and  every  inquifition  is  traver- 
feble  by  the  flat,  of  Weftminfter ;  but  generally  the  juftices  enquire 

into  the  pofl'effion  only,  and  award  reftitution  without  trying  the  f  38  C  J 
forcible  detainer  or  entry  upon  a  traverfe.    1 1  Mod.  42.  Pafch.  4 
Anna?,  B.  R.  Anon. 

12.  A  iuftice  of  peace  may  y^/  a  fine ^  but  he  ought  to  commit  him  And  fo  bug 
immediately^  where,  by  his  own  view^ he  finds  a  forcible  detaining ;  f * tbetar/y 
and  then,  as  he  is  a  iudge  of  record,  he  may  adjourn  his  courts  and  "  "««^«»- 
then  let  a  hne  upon  him,  and  commit  nim  m  the  mean  time,  rer  the  J.  of  P. 
Holt  Ch.  J.  I J  Mod.  47.  Pafch.  4  Annse,  B.  R.  in  Col.  Layton's  may  ad- 

J.  II.  Mod.  51.  pL23.  Pafch.  4  Alios,  i^Bon» 

13.  Upon  the  return  of  a  habeas  corpus  it  appeared  that  A.  was 
convicted  by  Sir.  B.  Lord  Mayor  of  London  upon  view^  by  virtue 
pf  the  15  Ric.  a.  2.  for  a  forcible  detainer  oftheprifon  of  the  Fleet, 
and  that  he  was  committed  until  delivered  by  due  courfe  of  law, 
ec  quoufque  he  paid  the  fine  of  100 L  fet  upon  him;  exceptions 

^  were  taken,  ift.  That  it  did  not  appear  that  the  mavor  was  a  juf- 
tlce,  fed  non  allocatur ;  for  the  8  H,  6.  gives  the  ^me  power  to 
mayors,  &c.  2d.  That  the  complaint  was  of  a  forcible  entry  and 
detainer,  and  here  is  no  forcible  entry  at  all ;  and  a  man's  hp'ufe  is 
his  caiUe,  which  it  is  lawful  for  him  to  defend  with  force.  Curia 
advifare  vult.  i  Saik*  353.  Pafch.  4  Annv,  B.  R.  the  Queen  v» 
LaytoD. 
V  OL.  XnL  H  b  14-  ^d 
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14.  An^  at  another  day  it  was  farther  objeAed,  tbst  ^fin  ivat 
Jit  at  another  t'tme^  but  the  court  held  that  it  might  be  fct  after  tbt 
conviCfion^  as  in  Lambard's  Eirenarcha.     i  Salk.  353.     C^een  t* 
Layton. 

(F.  a)  Inquiry,  as  to  the  Force,  preventeci  or  dif- 

charged  by  what  finding. 

Br.  t*©*  I.  If  the  [Rectal  triatter  alledged  in  the  bar  ht-fkundfsr  the  iefeH" 

rcmptory,  dant^  he  fhall  be  excufed  ;  and  the  force  Jhall  vet  bt  enquired  ff\ 
|l.^c.us  ^^  ,yr  jj.  j^  foy^j  foy  ^^  plaintiff,  and  againft  the  defendant^  the  ie- 

*  And  fo  fendant  Jball  be  attainted  of  the  force,  and  Jhall  pay  treble  damages 
ic  is  on  an     and  cofts^  *  without  enquiry  of  the  force  \  and  die  (amc  is  the  uiage 

oF^Me    =>*  *«  d«y-    F'*N.  B.  249.  (D). 

entzy.  -f  7  H.  6. 13.  Vide  contra. -where  he  pleads  non  eft  in^reiTus  contra  formaxn  ftatnti.  r  H* 
7.  19.  15  H.  7. 17.  Hales  Notes  on  F.  N-  B.  249  (D).— ^— f  Br.  Forcihle^Entrf,pL*.  ciees  7  H- 
6.13.  Acc»  So  if  all  the  points  of  the  writ  arc  tuvuerfcd^  and  the  title  ii  found  for  the  pLimfg  be  BOad 
ad  eaquiie  of  the  force,  as  ic  is  faid.    Br.  Forcible  Entry,  pi.  24.  cites  i  H.  7.  19. 

a.  In  forcible  entry  for  entering  with  force  and  arms  into  a 
houfe,  and  24  acres  of  land ;  the  defendant  iaid,  dial  J.  S.  was 
feifed  in  fee,  and  enfeoffed  him,  and  gave  colour  to  die  pbintiiF,  by 
ivhich  he  entered  peaceably,  abfque  hoc  that  he  entered  win 
force  i  the  plaintiff  made,  title  and  traverfed  the  bar,  and  die 
ifTue  is  found  for  the  plaintiff;  therefore  by  all  the  juftices,  the 
force  Jhall  not  be  enquired  where  the  title  is  found  againft  the  dt" 
fendanty  nor  where  it  is  found  for  the  defendant ;  but  yet  the  if- 
fendanty  who  intitled  himfelf  ought  to  traverfe  the  force  \  but  die 
title,  foiMid  with  the  one  or  the  other,  makes  an  end  of  all  as  fiti 
the  parties ;  but  he  who  tjiade  the  force  may  be  indicfedy  and  (hall  make 
fine  to  the  king,  notwithjianding  that  he  has  a  good  title  \  aod 
he  that  enters  peaceably^  where  his  entry  is  not  lawful^  may  fkad 
in  this  'a£lion,  that  he  did  not  enter  contra  formam  Jiatutiy  and 
there  the  force  and  diffeifin  Jhall  be  enquired ',  but  contra  upon  titk 
tnadey  quod  nota,  and  therefore  this  iflue  here  ihall  ferve  him 
where  the  tide  cannot  ferve.  Br.  Forcible  Entry,  pi.  11.  citet 
iSH.  7.17. 

[  386  ]  (G)  What  fliall  be  faid  three  Years  quiet  Poficf- 

fion.     And  Pleadings. 

I.  'T*  H  O  U  G  H  die  difTeifor  had  held  widi  force  for  dirce  yean 
*  before  the  indictment,  yet  the  party  Jball  be  barred^  hut  tm* 
trary  of  the  king ;  and  though  he  has  kept  by  force  for  ao  ycaif 
upon  an  indi£fnunt  the  party  Jhall  have  reftitution^  and  yet  he  ihaE 
not  have  an  adion  per  Fineux,  to  which  Read  and  Tremail  agreed« 
Br.  Forcible  Entry,  pi.  xo.  cites  14  H.  7.  a8. 

a*  Ootf 
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2.  One;  who  has  been  feifed  peaceably  for  three  years,  may  detain 
with  force  i  hut  if  the  dijfeifor  has  continued  his  poffejfhn  for  three  years 
peaceably 't  and  after  the  dijfeifee  fe- enters^  (as  he  may  lawfully)  and 
then  the  dijfeifor  re-enters^  he  cannot  detain  with  force ;  becaufe  the 
firft  difTeihn  is  determined  by  the  entry  of  the  diireifee,  and  the  dif-^ 

feifee  is  thereby  remiitedj  and  this  entry  is  a  new  difieifin.    'Br.  For- 
cible Entry,  pi.  22.  cites  23  H.  8» 

3.  But  if  a  man  has  he(in  fifed  by  good  and  juji  title  for  three  years^ 
and  after  is  difTcifed  by  tort,  and  then  he  re-enters,  he  may  retain 
with  force,  by  fonie  j  for  he  is  remitted  and  in  by  his  firft  title,  by 
which  he  firft  continued  peaceably  for  three  years ;  neverthelefs,  by 
others  it  is  not  law  in  this  laft  cafe,  therefore  quaere  ;  for  it  feema  to 
them,  by  the  provifo  in  the  end  of  the  ftatute,  that  this  is  good  law^ 
and  ftands  well  with  the  ftatute,  quxre.  Br.  Forcible  Entry,  pi. 
22.  cites  23  H.  8. 

4.  The  three  years  pofleflion, .  which  fiiall  bar  a  reftitution,  fiote  j  h» 
muft  have  an  uninterrupted  continuancey  (ch,  64.  f.  53)  and  regu*-  who  is  re* 
larly  ought  to  be  lawful  (cb.  64.  f.  53%)  but  perhaps  does  not  necef-  ^^"^^^  ^^^^ 


not  mam* 


iarily  require  that  x\\c  firji  entry  was  peaceable,  (ch.  64%  f.  54.)  taint  he  poC 
I  Hawk.  PI.  C.  Ind.  tit.  Forcible  'Entry  and  Detainer  (L.)  The  fcffionwitu 
book  at  large  cites  Dal.  ch.  79,  22  H.  6.  18.  b.  Crora.  71.  thdogh  hd 

has  had  a  peaceable  poffcliion  for  three  years  before  the  expulfiou.  %  -for  Che  pofTeffioo  is  interi* 
rupted.     Hale's  notes  on  F.  N.  B.  248.  (H)  cites  Dy.  141. 

5.  PoffeJJion  for  three  years,  without  Jhewing   hoWj  is  a  gooi  But  after 
plea  in  forcible  entry,     Trin,  15  Car,  2.  B.  R.  Sid»  149.  The  reioived, 
King  V  Burgefs.  that  the  plei 

o                O  was  not 

good,  becaufe  it  is  not  faid  that  the  defendants  were  in  pojfejjhn  three  years  befon  the  in^ijiionfouad 
according  in  Dyer.  Raym.  85.  S.  C. Keb.  614.  S.  C. 

6.  It  was  objeQed  that  it  fhould  appear  by  the  toivui^lony  that  the  ^'^'^^  ^^ 
defendant  had.been  three  years  in  pojfejfton^  upon  the  8  H.  6.  9.     But  |*h^t"  he***^ 
per  Cur.  that  comes  in  by  a  provifoj  and  he  that  would  have  the  pieaof  fucb 
benefit  of  it,  mufl plead  his  pofjejfton.     Vid.  Cro.  J.  199,  and  ftatute  apofleffiou 
31  Eliz.     Alfo,  the  3  years  poffeflion  ij  intended  where  theeftate  ^J^* 

title f  or  of    - 

what  efiate  fuch  poffeflion  was  j  becaufe  it  is  not  the  title,  but  the  pofleffioa  only,  which  is  mati* 
rial  in  ibis  cafe,     i  Hawk.  PI.  C.  153.  cap.  64.  f.  ss. 


IS  continuing,  not  elfe.  i  Salk.  353.  Pafch.  4  Annae,  B.  R.  the  jhewift^ 
Queen  v.  Layton.— cites  Mo.  848.  ''Z'  wL 


(H)    In  whofe  Name  the  Suit  or  Recovery  ihall  be 

!•  T  F  leffei  for  yean  be  expulfed^  he  (hall  not  have  a£^ion  in  his  own  ^^^  'W^* 

^  name,  by  himfelf,  upon  8  H.  6.  nor  fhall  the  revcrfioner  in  "^g'Ej^^^i^ 
bis>  by  himfelf  J  but  he  and  rtroerftoner  mujl  join  in  the  a^ion^  and  iiai. 
then  reftitution  (hall  be  awarded,  and  Hacjiatute  Jhall  be  recited  a$  it  Aru!»- 
JS  in  tbe.disjun^ive^  but  the  conclufm  of  the  court  Jhall  bey  that  the  ?^il^^. 
defendant  expulfed  and  diffeifed  in  the  copulative*  I).  142,  a*  Marg.  for  years 
pf.  48.  cites  Pafch*  36  Eliz.  B*  R.  per  Cur,  muft  fuein 

the  name  of 
n  »  »•  If  lioncr. 


3^7  Sottihlt  tnttis  anB  detainer* 

2.  If  lejfeefor  years  of  a  copyholder  by  licence  is  ejeded  b?  foiccj 
he  mujifue  in  the  name  of  the  lord  to  have  reftitution ;  for  tnc  refti- 
tution  ihall  be  to  the  lord  who  has  the  frank-tenement.  D.  142.  it 
Marg.  ph  48.  cites  Trin.  38  £liz.  Sir  Mat^  Arundell's  cafe. 

(I)    Reftitution.     In  what  Cafes,  and  at  what  Tme. 

*  In  all  the  t.  ^  V  A R  E  impedit  by  the  king  againft  the  difturbcr  and  in** 
BnS'thl  ;^VjCumbent ;  the  title  of  the  king  was  found  for  him,  by 
word  (fi)  which  *  his  clerk  was  in/iitutedby  writ,  and  SifteT  the  firji  inctoAtnt 
Anglice  (if)  entered  with  force^  and  great  rout,  and  took  continually  the  profitSyZnA 
whkhco**-  *^  incumbent  of  the  king  prayed  a  writ  to  ihejheriff  to  remm tbi 
founds  the"  f^^^i  ^nd  the  court  faid,  that  if  the  defcildant  had  difturbcd  Ac 
fenfc,andl8  bifhop  from  putting  the  incumbent  of  the  king  in  poffeffion,  tiat 
"ear  b  **k  ^^  ^iould  haVe  fuch  writ,  but  when  judgmetit  is  given  here,  and  die 
°^  '   judgment  executed^  then  they  have  no  more  power.    Br.  Forcibfc 

Entry,  pi.  20.  cites  12  H.  4.  26. 

2.  It  is  not  ufual  to  make  reftitution  to  the  party,  tmleis  dide 

words  extra  tenet  are  contained  in  the  verdi£t.    Br.  ForcMc 

Entry,  pi.  13.  cites  14  H.  6.  i6. 
Br.  Peace,        3.  In  indictment  of  forcible  entry  //  was  not  mentkntiy  that  H 
7  e!!'.^'^  Wtfxyowffrf  at  the  complaint  of  the  party  according  to  thefiatuie\  jtt 

the  party  had  reftitution.    Br.  Forcible  Entry,    pi.  16.  cites  7 

£.  4.  1 8. 

4.  By  the  words  of  the  flat  (of  H.  6. )  no  reftitution  can  be  mad^ 
unlefs  the.  forcible  entry  be  found  by  inquifitiorim  Quod  nota,  Bra 
Forcible  Entry,  pi.  27.    cites  4  H.  7.  i8« 

5.  If  2L  writ  of  entry  be  brought  upon  thejiatute  8  i/.  6.  and  it  be 

found  ittth  the  plaintiffs  yet  he  fliall  not  have  vmt  of  reftitution  a 

'the  fame  land.  Bendl.  37.  pi.  68.  M.  i  and  2  Ph.  and  M.  inC.  B« 

Pal'chall  V.  Tendring.  ■  -And  fays,  that  the  like  judgment  was 

there.    M.  6  E.  '6. 

When  the        6.  If  a  man  be  indited  for  a  forcible  entry  upon  8  H.  6.  and  fc- 


JjjTnMs^'  ^^o\x^X.\i\s  aSlian  for  forcible  entry^  &c.  fuch  a  pardon  fliallnot 
^e.*For    reach  the  reftitution.  per  Cur''  that  fo  it  has  been  adjudged.  Noy. 

the  party  is     j  1  g.  FaWCCt*S  Cafe. 

not  to  have  ^^  -j* 

reftitution  bjr  means  of  the  king,  who  has  given  away  his  tJllfe,  (viz.  his  fine)  by  the  P*""*** 'v? 
99.  S.  C— — Fawccl  had  tendred  a  tmvtri  to  the  indictment.  And  after  a  vcn.  fjc.  ■^tJ 
and  returned,  and  a  diilringv  with  a  nifi  prius^  the  pardon  came»  which  difcharged  the  fio*  ^^^ 


it  bfiHgfulft ;  the  writ  of  reftitution  being  awarded  upon  it.  Wherefore  he  prayed^  /A**'  ^ 
Mcen/,  mdbt  wmM  relin^ijb  any  bewfit  of  the  pardm.  For  he  badmt  any  9tBer  muuis  to  bt  tP^J^j^ 
poiTeHion }  and  it  was  not  reaion,  that  the  general  pardon  ihpuld  prejudice;  And  of  that  (fOf" 
^i'ere  Fenner  and  Tanficid.  It  appearing  here  upon  record,  that  bis  pofleflkm  was  taken  ^^!^ 
a  writ  of  reftitution  upon  thi^  indidhnem^  'tis  reafon  be  ihould  proceed  upbn  the  MruejqiPwM^ 
the  pardon  to  be  rcftored  to  his  poffeffion,  for  which>  othetwife,  be  imd  nfit  iAj  Wttedy* 
WUliams  and  YelvertoO|  (abfeore  Popham]  beid;  that  Cbcre  ov^  &oC  (o  be  *Pyg'"^T^ 


jTorcible  €htt5  ann  Detainer*  "    ts^j 

vpen  this  indidlmcnty  the  offence  being 'pnnloned  ^y  Che  general  pardon^  whereof  they  are  to 
take  notice,  and  the  party  cannot  proceed  to  have  reditut/on  ;  when,  if  it  (hould  pafs  ag^inft  him, 
theking  (hould  not  have  the  benefit  of  any  fine.  Afterwards,  being  moved  again,  Yelverton  faid,  they 
had  conferred  with  all  the  judges  in  Serjeant's  Inn  in  Fleet-Street ;  who  held,  that^  the  offence 
being  pardoned,  there  ought  not  to  he  any  proceeding  to  have  reftitntion.  Wherefore  by  the  rule 
of  the  court,  it  was  ordered  to  be  ftayed.— — 'And  Williams  faid,  it  was  fo  refolved  in  this  court 
upon  conference  with  all  the  judges  of  England,  by  expi-efs  command  from  the  queen,  in  a  cafe  be- 
twixt the  lord  Stafford,  and  Sir  Thomas  Thynn  ;  and  it  was  commanded  to  m^ke  fearch  for 
that  precedent ;  but  there  could  not  any  fuch  be  found.  Cro.  J.  148,  149.  Hill.  4  Jac.  B.  R.  Faw- 
cci's  cafe^—  •  S  P.  x  Hawk.  PI.  C.  Abr.  181.  cap.  14  A,  4c.  though  the  defendant  would  wave 
the  benefit  of  the  pardou. 

7-  Reftitution  upon  forcible  entry  and  detainer  was  awarded   f  -588] 
niii  caufa,  where  the  jury  found  peaceable  entry.     Mich.  14  Car.   vid.S;d, 
2.  and  Hill.  14  and  15  Car.  2.   Sid.  97,  99.  the  K.  v.    Sadler  4'4<- 
and  Honefty. 

8.  If  ajuftice  convi£fs  all  the4>erfons  in  pojfejfion  for  offenders, 
and  fets  the  doors  open^  this  is  an  altering  of  the  poifeilion,  and 
therefore  it  was  ruled,  that  there  ihoiild  be  a  writ  of  reftitution,  nifi, 
per  Holt.  Pafch.  6  W.  and  M.  Cumb.  260.  Lady  Lovelace's 
Cafe. 

^.  A  motion  was  made  for  a  reftitution  upon  quaftiing  an  in- 
quffition  of  forcible  entry;  the  cafe  was,  that  the  lejor  arreted  the 
Ujliefir  rent^  and^  while  he  was  in  cuftody^  entered  the  houfe,  under 
pretence  ef forfeiture  by  a  frovifo  in  the  leafe ;  but  the  motion  was 
denied,  becaufe  here  appears  a  title  ftanding  out,  which  he  fhall  not 
avoid  by  linifter  n^eans,  but  ought  to  purfue  his  remedy  by  ejrSfment 
according  to  law;  otherwife,  had  no  title  appeared.  2  oalk.  587. 
HilL  10  W.  3.  B.  R.  the  K.  v.  Toflin. 

10.  If  inqutfition  be  removed  into  B.  R,  no  reftitution  can  be,  if  Contra  as  t« 
defendant  traverfes  or  pleads  three  years  pojijjion,  Pafch.  1 1  W,  3.  the  tra- 
1  Salk.  »6o.  the  K.  v.  Harris.  -f«;,:^^ 

no  w^ay  to  prevent  reftitution,  but  by  certiorari  or  pleading  three  years  p<^Jfion,  6  Mod.  1 1 5.  HilL 
2  Annae^  fi.  R.  Morgan  v.  Torokin.— — And  the  juftices  ouglit  to  accept  fuch  plea,  and  ti7  it  as 
well  in  forcible  entry  as  in  the  cafe  of  re^ttutlon ;  and  ought  tq  flop  reftitution  'till  fuch  iflue  u 
tried  per  Holt.  Ch  J,  11  MtxL  47.  in  Colonel  Laiton's  cafe* 

I  !•  InquiHtion  of  a  forcible  entry  was  taken,  and  rejiitution  pre^  S.  C-  by  the 
fently  granted^  which  wsLsfoon  after  fet  afide  by  a  vi  laic  a  renuvenday  Mmeofthe 
9nA  form  years  after^  (viz.  two  or  three  years  or  more,)  anew  refti"  hIrneVs 
tuiion  was  granted^  whereupon  the  inquifition  was  removed  by  cer-  i^portsic 
tiorari  into  Bt  R.  and  there  the  reftitution  was  fet  afide,  by  reafon  thus, upon  a 
of  the  Jong  delay,  which  might  be  a  great  inconvenience  and  pre-  roovcndaTa 
jttdice  to  purchafers ;  and  they  grounded  this  refolution  on  8  Rep,  parfonhad  . 
19.    Dr.  Bonham's  cafe  and  Holt,  Ch.  J.  ordered  zj^ecial  entry  forcibly  fei- 
to  be  made,  that  becaufe  it  appeared  on  examination,  that  reftitu-  ^^*J  ^^^ 
tloa  was  not  avoided  'till  three  years  after  the  inquifltion,  that  there*  upon  inqui- 
fore  reftitution  was  granted  to  Harris,  12  Mod«  268,  Hill,  tl  W,  fitioo,the 
3.  K.  V.  Harris.  ^,- 

Che  J.  of  F.  did  not  reftore  the  pofleflion  (as  he  ought  to  have  done)  but  hati  a  record  tfit  matU  up 
ami  aeftrred  the  deJivtry  of  the  pafeffum  for  two  or  three  yean ;  arid  the  Court  lield  this  proceeding  Vtty 
.  ..^^  j^  ^j^^  reftitution  ought  to  be  awarded.  5  Mod.  443. 


12.  After  a  man  h  found  guilty  of  forcible  entry,  reftitution  muft 
be  awarded  prefenitf\  and  where  fuch  peifoA  was  put  out  afcer  3 

H  h  3  years 


388 


iForciUe  ^tr?  antr  Detainer. 


years  after  convidion,  reftitution  was  awarded  to  hinu  Trin.  if 
W.  3.  B.  R.  Carth.  496.  the  K.  v,  Harris, 

1 3*  Though  inquijition  of  forcible  entry  be  quajbed^  yet  reftitu- 
tion is  not  ofcourfe^  contrary  to  Raym.  85.  per  HolL  Ch.  J.  Mich. 
12  W,  3.  12  Mod.  423.  Anoh, 

14.  After  certiorari  to  remove  inquifition  of  forcible  detainer^ 

juftices  cannot  award  reftitution.     But  if  after  the  certiorari  there 

De  a  new  forcible  detainer^  they  may  record  the  force,  Pafdi.  5 

Annae,  i  Salk.  151.  Sir.  Godfrey  Kneller's  cafe. 

»Salk26oy        15-  No  indictment  can  warrant  a  reftitution,  unleis  it  jbew  0 

t.  Br.  continuance  of  th€  oujler^  (ch,  64.  f..  41.)  I  Hawk.  PL  C,  Ind.tit 

Wb.  1  cV  Forcible  Entry  and  Detainer.  (H)  The  book  at  large  cites  as  in 

J>ait.cL.ti' themarg. 


[389]  (K)  Reftitution.  Of  what  Kind  of  Poffcffions.  And 

to  whom. 

J.   r^OP  YHOL  D  E  Rfar  life  leafed  for  years  to  B.  hj  &wk» 

_  of  the  lord  ;  B.  is  ejected  with  force^  the  re/litutisn  fiall  be 
to  the  lord^  in  whom  the  franktenement  is,  and  £•  ought  ffue  in  the 
name  of  the  lord,  to  have  reftitution.  D.  142.  a.  Marg.  pL  48.  dtes 
Trin.  ,38  £liz.  Sir  Mat  Arundel's  cafe. 

2>  Indi£lment  was  laid  of  an  entry  into  a  copyhold  tenement  ofB.tf 
which  A,  was  lordj  and  had  the  franktenement  by  di/pifing  A.  aid 
^fcpelling,  B*  thereof,  &c.  Though  A.  oppofed  a  reftitution  to  B« 
(the  entry  being  in  truth  made  by  A.'s  order  upon  B.  who  had  for* 
teited  his  copyhold)  and  though  it  was  objeded,  that  reftitution  is  to 
be  made  in  refped  of  the  franktenement,  which  A.  does  not  defirci 
but  the  contrary,  yet  the  court  granted  reftitution  in  relped  of  B. 
tile  copyholder  \  for  fince  the  indictment  is  a  record,  by  which  the 
expulfion  by  A,  and  the  diiTeifin  of  B.  appears,  the  court  in  ^ 
cretion,  and  the  jury  alfo,  ought  to  reform  the  wrongs  in 
tiieir  feveral  degrees,  and  that  is  by  firft  reftoring  B«  who 
was  expelled,'  and  thereu{X)n  enfues  confequentially  the  reftitution 
of  the  franktenant  Yd  v.  8i.  Hill.  3  Jac.  B.  R.  Sir  And. 
J^owell's  cafe. 

3,  But  if  the  indictment  had  been  only  of  a  diffeifin  without  any  /x» 
pulfton'i  in  fuch  cafe.no  reftitution  may  be,  but  .upon  die  prayer  of 
pim  who  has  the  franktenement.  Yelv.  8 1. 

4«  J.  S.  was  indicted  of  a  forcible  entry  upon  the  pojfeffion  efB* 
Mee  for  years  of  A.  and  dijfeifing  A.  and  expelling  B,  and  though 
A,  opp^ed  the  refHtution^  yet,  nolens  volens,  it  was  granted  to  re* 
dreis  the  tort  done  to  B.  the  termor,  who  by  the  indidmeot  wai 
found,  to  be  expulied;  cited  per  Williams  J.  Yelv.  8 1.  HilU  3  JaCt 
B«  R«  as  adjudged  in  Ld  Norris's  cafe. 

5.  By  ^i  Jac.  I.  cap.  15.  Upon  forcible  entry  or  detainer^  tf  jut- 

tice   f  peace  is  impoweredj  after  the  indiRment  founds  to  give  refHtw* 

iioh  ofpoffefjion  to  tenants  for  years^  tenants  by  elegit^  Jtatute  merchitt 

orjlapiey  and  tenants  by  copy  of  court-roll^  as  w^H  eit  thofe  who  flaim  « 

freehold  or  inhmtat^f. 


jrotcttle  €nttp  anti  Detainer* .  3^9. 

6.  One  was  indi<5ted  upon  the  flat.  21  Jac.  i.  for  entriz^  into 
a  h^ufe  in  C«  in  the  county  of  O.  adtunc  exijiem  liberum  tenemmtum 
of  &ch  a  feme  ad  voluntatem  domini  fecundum  confuetudinem/nanrrii^ 
&c.  The  party  came  into  court,  and,  being  put  out  of  poflfeffioQ 
upon  this  indidiment  by  a  juftice  of  peace,  prayed  that  the  court 
would  grant  her  reftitution,  and  it  was  granted  to  her  by  Dodderidge 
and  Whitlock,  Jones  abfent.  The  reafon  was,  becade  the  wprdi 
of  the  ftatute  gives  power  to  a  juftice  of  peace,  or  to  a  judge,  to 
make  reftitution  to  the  lelTor  for  years,  guardian  in  chivalry,  or  te- 
nant by  copy  of  court  roll,  at  will,  &c.  But  for  any  thing  here 
alledged,  the  feme  may  be  tenant  at  will^  by  verge^  and  not  by  copy^ 
but  die  ftatute  (hall  not  be  taken  by  equity ;  and  therefore  he  that 
will  have  reftitution  upon  this  ftatute,  mujl  be  within  the  words  of 
the  ftatute.  And  at  another  day  Dodderidge,  and  Whidock,  con- 
tinued their  opinion.  But  Dodderidge  agreed,  that  if  one  has  a 
widow'' s  ijiate  by  cu/iom  after  the  death  of  her  baron  copyholder^  (be  is 
within  the  ftatute ;  becaufe  her  eftate  is  mediately  by  copy,  Lat, 
182.  widow  Stacy's  cafe. 

7.  Reftitution  can  be  awarded  only  oi  tenements  vifAU  and  corpo^  •  Dal.  8x, 
realy  ♦  (ch.  64.  f.  45.)  and  to  one^  who  was  fejfed  of  an  a£lual freehold^  C*^tt'*^' 
f  (ch.  64.  f.  46.)  which  alone  feems^eceflary  whether  it  were  by  3^3. ^'iiO, 
right  or  wrong^X  (ch.  64.  f.  47.)  i  Hawk.  PL  C.  Ind.  tit.  Forci-  ch.  83. 
ble  entry  and  detainer.  (J.)  The  book  at  large  cites  as  in  the  tamb.15^. 

«r»»v;.«  i54.CroJ. 

%  Crom*  164.  b.  163.  a.  b. 

(L.)  Reftitution.     By  whom*    And  How.         r  ^qo  1 

J.   n  Y  2  JF.  3.  commonly  called  the  ftat.  of  Northampton^  if  (•js^nil. 

-"  there  be  any  ufe  made  of  arm  toftrike  a  terror  into  the  per-   J^^'f  p!?* 
fais  upon  wham  a  forcible  entry  is  made,  zny  ju/lice  ofpeace^  or  I^^Izq^ 
other  officer,  who  is  within  the  purview  of  that  ftatute,  mayfeize  the 
arms  for  the  king's  ule,  andalfo  imprifon  the  offenders^  but  not  reftoret 
the  party  injured  to  his  pofteffion.    i  Hawk.  PI.  C.  141.  cap«  64^ 
il  5.  cites  the  books  in  the  marg.  * 

2.  None  may  grant  reftitution  but  ^okjuftifes  before  whom  the 
force  is  found 'y  and  the  writ  ftiall  be  under  the  tefte  of  one  of  them, 
and  then  no  other  juflices  but  thofe  of  B.  R.  can  grant  afuperfedeas^ 
Hale's  notes  on  F.  K.  B.  249,  (A.)  cites  D.  187. 

3.  Upon  an  inquifltion,  returned  in  the  King's  nenchy  of  a  forcibly 
eptry,  the  court,  upon  argument,  awarded  a  writ  of  reftitution.  Bv% 
Forcible  Ent.  pi,  27. 

4.  Wray  Ch.  J.  laid,  that  he  never  ufed  to  grant  reftitution  widi-i 
out  bearing  the  party  indited.  Sav,  68,  pi.  141.  iq  Dec.  27  Eliz^ 
9t  Newgate ;  and  ^e  reporter  there  fays,  that  it  ftands  with  good 
realbn.  For  in  the  principal  cafe,  the  part^  that  preferred  the  in- 
didment  had  no  eftate  but  as  tenant,  by  reafon  of  an  execution,  wba 
cannot  prefer  fuch  a  bill  upon  this  ftatute  of  S  H«  6.  For  he  has  no 

FirccboUt    ibid« 

Hh4  5*  An 
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M. »  &  3  5.  An  indifhnent  of  forcible  entry  was  founcl  before  the  joflices 

Biiz.P.iS7«  Qf  the  peace  at  their  quarter  feifions,  or  fpecial  feffions  ^  tbey  grants 

Reftitution  reftitutioH :  this  writ  of  reftitution  ought  to  be  made  under  tie  tefti 

cannot  be  a-  of  one  of  tbejufttces  of  peace  before  whom  it  was  granted.  Jenk.  22i« 

^^^^^j}>y   pi.  74. 

but  thofe  bf're  v/bom  the  inAiffment  •was  founds  w  the  Kbtv^i  Bench,    (ch.  64.  f.  49«)  I    Hawk.  PL  C. 
Ind.  tit.  Forcible  Entry  and  Detainer.  (K.)  The  book  at  large  cices  Dal.  ch.  82.  D.  1S7. 

I-2mb  157.       6.  The  fheriff  may  ratfe  the  poJTe  to  execute  it,  (ch.  64.  f.  52.) 
PaU.ch.8».  J  ^^^^    PI  Q    YnA.  tit.  Forcible  Ent.  and  Detainer.  (K.)  The 
book  at  large  cites  as  in  the  margin. 


(M)  Reftitution  ftayed.     For  what  Caufes. 

•N.B.  the  '•  T  T  ^^5  ^^^^  ^^  ^*  ^*  P^r  C"^-  ^^^  notwithjlanding  a  iraverje 
plea,  in  -^  tendered  to  an  indidment  of  forcible  entry  upon  the  8  H.  6. 

budtfto^d  ^^y  "™*y  g^^^^  or  ftay  the  writ  of  reftitution  at  their  dijcretion^  *^- 
beoiily  24.    cording  as  the  truth  of  the  title  appears  to  thenu     Nota.  D.  122.  b. 

but  the  next  pi.  *  26.  2  &  3  Ph.  &  M.  Anon. But  the  book  adds  a  nota, 

w^fo^ocs    ^^  ^^^^  ^^^  precedents  both  ways. 

on« Reliitution  is  of  dory,  but  re-reftitution  is  of  grace.  Per  Twifdcn  and  Keylio^  J.  Raym. 

$5.  in  the  cafe  of  the  King  v.  Burgefs.^— — — Vent.  265.  cires  the  cafe  of  D.  122.  Bui  (ays  ^^rg  that 
•pawyjince  tbtJlatuteo/Eii^.  where  fuch  plea  is  tendered,  the  court  cannot  graiu  reilltution;  tbongh 
they  wonid  have  done  it  in  the  principal  cafe,  if  by  law  they  might ;  for  ibc  ftarfy  that  mait  thi  »- 
try  had  iofi  the  land  juji  htfor^  by  vefdiff  in  tjet^meHty  and  by  this  means  the  effe^  of  it  fhoold  be  difap- 

pointed.'M.  26  Car.  2.  B.  R.  Anon. D.  123.  a.  Marg.  pi.  26.  fays,  that  it  is  a  good  pleafor 

the  ft.'^y  of  reftitution  to  fay,  that  the  party  had  been  in  pojfrj^ionfor  three  yetirs,  before  the  day  of  the 
Indictment,  by  the  (Ut.  31  £/i9f.  11.  and  that  the  derk  of  the  peace,  upon  fuch  ttaverfe  tendered,  may 
grant  fupterfedeas  for  the  ftay  of  reftitution.-  If  the  paity,  againft  whom  the  inqutfiiioR  i$ 

found,  will  traverfe  the  force,  that  was  always  a  reafoii  to  ftay  reftitution ;  and  it  has  been  held  a 
Juperfdeai  to  the  awarded  rrfiittaion,  and  that  it  was  fo  in  Sir  Richard  Brav's  cafe  ;  where  an  to- 
quifition  (bund  a  forcible  entr>- ;  and  the  defendant  offered  immediately,  before  the  juftice,  to  tri- 
▼erfe  the  force  ;  but  the  juftice  refufed  the  travede,  snd  granted  reftitution ;  and  Kcyling,  Ch.  J* 
granted  re-reftitution ;  per  Holt,  Ch.  J.  and  Powell  J.  faid,  that  notwithftanding  ihe  caie  m  A 
12a.  a.— -traverfe  of  the  indi6lro<  nt  was  faid  to  be  only  a  fuperfedeas  at  election,  yetlaterly  it  had 
been  held  an  abfolute  fuperfedeas.  2  Salk.  588.  Patch.  4.  Anns.  B.  R.  in  the  cafe  of  the  Queen  t. 
Winter.  If  an  inquifition  of  forcible  entry  be  removed  into  B.  R-  there  can  be  no  reftitutioot 

if  defendant  *  either  traverfes  the  (orcc,  or  pkads  tbitcjears  ^uiit pffpfjion  before  the  foixe.  1  Salk.  26a 
p.  II  W.  3     The  King  v,  Harris. 

LoV    J       2.  If  juftices  of  peace  award  reftitution,  and,  before  reflitiitin 

madcy  a  certificate  comes  from  the  juftices  of  B.  R.  to  remove  the  in- 

didment,  which  is  delivered  to  a  J.  of  peace,  who  was  not  at  ihe 

feiSons ;  he  may  award  fuperfedeas.  D.  187.  b.  Marg.  pi.  5.  cites  it 

as  adjudged.   Hill.  45  Eliz.  in  Fitzwilliam's  cafe. 

Xtfeeint  3-  By  3 1  Eliz,  cap.  ii.  f.  ^.  no  reftitution  upon  any  indiShnent  ^ 

^^xpreft  fi^ci^t^  entry  ^  or  holding  with  for  ce^  fhall  he  made^  iftheperfons  in£StU 

jmrview  of   had  the  occupation^  or  been  in  quiet  pojfeffion  three  years  next  before  the 

this  ftatutc,  day  of  fuch  indiSlment  found,  and  their  ejiate  therein  not  ended^  ffJficb 

I^rTheX  ^^^P^r^y  indiSledmay  alledge  forjiay  of  reftitution  j  and  if  the  other 

fendant         traverfe  thefame\  and  the  allegation  be  found  againji  the  party  ifi££Ui% 

pleadetb  nuitt  he  fi>all  pay  cofls. 

foffejfonjor  ^         i^  J     J 

ArteyuMTi^  \n  bar  of  reftitution  upon  fnch  an  indiament,  either  before  the  juftices  of  peaoc^  w^ 
the  King's  Bench,  »  reftitution  eufbt  §0  be  awarded  till  the  truth  of  the//M'  bt  tried.  1  Hiwk-  tU  C 
153.  cap.  64.  i.  55.  cites  Keb.  538.  cbc  King  t.  Burges.o8nd  Salk.  a6i.  pi  i. 

4.Rc9itutm 
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4«  Hcftitution  muft  be  ftayed  till  the  defendant  have  notice  of  tie  «  savil.  6S. 

wbarge  aeainft  him,  *  (ch.  64.  f.  59.)  and  if  he  appears  and  tenders  pi-x4i'  ^^ 

^traverje^  it  muft  ftay  till  fuch  traverfe  be  tried^  f  (ch.  b/^  f.  57.)  J^^^^^*^* 

and  {6  muchfound  as  will  warrant  a  reftitution.  %  (ch.'64.  f.  58.)  i  »  Kcb.4^ 

Hawk*  PI.  C.  Ind,  tit.  Forcible  Enrry  and  Detainer.    (L.)  The  S7i-Sid. 

book  cites  as  in  the  mar^iin.  *5^  ^^ 

^  587, 588. 

%  Sid.  97i  99.  Keb.  4t7. 


(N)  Reftitution.     Superfeded  before  or  after  Exe- 
cution.    How,  and  by  whom. 

I.     A   F  T  E  R  an  indiftment  of  forcible  entry  upon  the  ftatute  8  *  Cro.  E. 
-**  H.  6.  before  thcjujiices  of  peace  in  Effex,  they  awarded  refti-  ^'^Ei^fa. 

tution^  and  before  reftitution  made^  there  was  a  certiorari  delivered  to  r;  s.  C. 

Sir  Tm  M.  cuftos  rotulorum,  which  was  not  received  by  him;  nor  contra, iha^ 

would  he  read  it  till  after  the  reftitution  made.  ♦     And  yet  the  Jhe  reftiti? 
judges  thought  clearly  that  the  reftitution  vi^as  well  awarded  and  tion  made 
madk ;  and  a  diverfity  was  taken  between  ah  2,6k  judicial  and  mini-  aft«r  the 
fierial  5  the  adt  of  the  juftices  of  peace  is  judicial,  and  their  negli-  ^"^  ^dS* 
gence  in  not  awarding  the  fuperfedeas,  ihall  not  prejudice;  but  vered*, 
where  a  mmifter  receives  a  countermand  as  if  the  fheriff  be  fuper-  Gawdy  an4 
feded,  this^is  a  difcharge  of  the  authority  which  he  had  before.     And  Ycivcrtoa 
if  the  juftices  of  peace  receive  a  certiorari,  all  that  they  do  after  is  to"^**vdd 
without  warrant ;  but  all  that  the  flierifF  does  after,  upon  their  war-  and  ills.  be. 
rant  before,  is  not  erroneous  j  and  yet  their  negligence  is  punifti-  *^|^"!^*»  ^y. 
able  by  attachment,  as  contempt.    Mo.  677.  cites  HilL  45  Eliz.  rari*deiu"*" 
B.  R«  Fitzwilliams^s  cafe.  vcred.  th« 

haods  of 
the  juftices  of  peace  were  clofed  ;  for  the  writ  is  an  expref^  prohibition  unto  thenu  viz.  ulterita 
Cerminari  coram  vobis  nolumus.  So  every  aA  done  by  their  authority,  after  its  den  very »  is  void. 
And  altbough  the  writ  of  reftitution  was  awarded  by  all  the  juftices  of  the  feHions,  yet  the  writ 
of  certiorari  being  delivered^  to  any  of  theni>  they  ought  to  have  allowed  ttiereof,  and  awarded  a  feu 
peifedeas  ;  quod  Popham  conceffit. J  S.  P.  and  it  avoids  any  reftitution  which  is  executed  af- 
ter its  tefte ;  but  does  not  bring  the  juftices  into  a  contempt  without  notice^  &c.  1  Hawk.  Pi.  C 
Abr.  181.  cap.  64.  f.  39. 

a.  Where  a  writ  of  reftitution  is  made,  no  other  juftices  can  award  s.  P. 
a  ftiperfcdeas  to  fuch  writ  of  reftitution,  except  thofe  who  granted  ity  o  ^^'b  *  ^ 
and  the  judges  of  the  King*s  Bench  j   for  the  lawprefumes  the  king  igj.cap, 
Iiimfelf  fits  there,    Jenk.  221.  pi.  74.  64.  f.  39* 

the  book  at 
iai:ge  cites  D.  187.  pi.  6.  H.  P.C.  140^ 


(O)  «  Rc-Reftitution.    In  what  Cafes.  [  392  ] 

•  vid.  2^ 
f.   T^  W  O  were  indiScd  of  a  forcible  entry  into  ^  meadow,  and  P*-  »• 

'-*    offered  to  traverfe  the  for ce^  but  the  juftices  of  peace  refufed  it^  %  Salk.  588. 
Mud avuarded reftitution.  And  the  indldment  being  removed  into  B.  R.  ui  pi.  3.  iias 

'  *•  ^a«   a  now,  that 


39^  SatcibU  dBntt]^  ano 

qveftioQ  yj^2a  qua/hid  upon  affidavit  that  they  were  not  pennitted  to  tn^ 

m^cthw-  ^^'^  *^  force,  but  reftitution  awarded  prefentl^.    And  it  was  mmti 

re-reftitn-  for  a  re-reftitution  ;  and  the  court  (aid,  that  thejufticcs  ought  to  have 

tiott  ihonld  accepted  of  the  traverfe ;  for  the  firftf  tiding  is  in  the  nature  tffn^ 

beamfcthe  fi^'^^'^^U  ^hichj  upon  traverfe  of  the  party,  ought  to  be  tried  immedt" 

jnftice  had  otely\  and  if  it  be  found  no  force,  no  reftitution  ihall  be ;  and  diere* 

xefufed  a  fore  they  awarded  re-reftitution.    i   Sid.  287.  T,  R.  18  Car.  2. 

^n  in  J'ifi!  ^-  ^-  *^  ^^^  ^-  Parker,  Stacy,  &  al. 

tion  of  forcible  entry,  but  cliat  it  was  not  refolved ;  and  cites  it  as  Tr.  xi  W.  3.  tbe-Kiagf* 
Scarlett. 

•Sav.68.         2.  The  coUlrtof*  King* s  Bench  has  fuch  et  difcretUnary  pmer 
pi.  141.  H.    ^ygj.  ^jjgfg  matters,  from  an  equitable  conftru£lioa  of  the  ftatutes, 
i4i.Cro!*E.  that  if  a  reftitution  fliall  appear  to  have  been  illegally  awarded  or 
3i«  t  Cro.    executed,  the  faid  court  may  fet  it  afide,  and  grant  a  f  re-reJUUiAm 
^'  4^*         to  the  defendant.     As  where  the  indi5tment^  on  which  the  juftices 
proceeded,  is  quafhed  for  infufficiency ;  or  where  it  appears  that  the 
juftices  were  irregular  in  their  proceedings'^  as  by  refufing  to  try  a 
traverfe  of  the  force,  &c.  or  where  the  defendant  traverfes  theferce^ 
and  gets  a  verdiSt  in  the  King's  Bench,     i   Hawk.  r\,  C.  Ahr. 
18 1,  cap.  24.  f.  40.    The  book  at  large  cites  f.  62.  65.  as  indie 
margin. 


(P)  IndiSiment.    Lies.    In  what  Cafes. 


•  HelhaU 

not  main- 
uin  it  on 
Che  ftat 
a.  See  9 


I.  T  F  a  man  enters  with  force  into  lands  or  tenements,  in  which 

^  he  hath  titU  and  right  of  entry^  and  puts  the  tenairt  of  die 

Tr.    freehold  out  of  thofe  lands  and  tenements ;  now  he,  who  is  ib  jmt 

'  ^*  out  with  force,  fiiall  not  maintain  an  *  a£tion  of  forcible  entry  agamft 

rtjj'artv      ^^"^  ^^^  ^^  ^^^^  ^^  '^'S^^  ^^  entry;  becaufe  that  entry  is  not  any 
ihallmake    diflfeifln  of  him ;  but  he  may  indiS  him  for  this  entering  by  forces 

fine  to  the     F.  N.  B.  248  (H). 

king  for  his 

forcible  entry.  See  31  H.  6.  39.  ( 17  H.  7. 17.)  That  if  the  title  be  fonud  far  theplaiiitiff  or  dnCBO* 

HDt,  they  ihall  make  fine,  <ec.    Hales'i  notes  oa  F.  N.  B.  248.  (H) 

2.  After  judgment  in  qua.  imp.  againft  the  incumbent^  he  was* 
ly  ajfent  of  parties,  to  continue  in  the  vicarage  for  a  certain  timei 
After  the  time  ended,  he  kept  poffefjion^  and  committed  great  waft* 
Attachment  is  not  grantable,  becaufe  his  ftay  was  not  by  rule  of 
court,  but  by  aflent  of  parties.  Vi  laica  will  not  lie,  becaufe  he  is 
a  parfon ;  but  you  muft  bring  an  indidlment  of  forcible  entry,  or 
an  ejeftment.  per  Coke  Ch.  J,  3  Bulf.  91.  Mich.  13  Jac  the 
King  V.  Sakar. 

(Q^)  Indidhncnt,     Good  or  not  in  rdTped:  of  JUt 

Jhewing  what  EJlate  or  Title* 

I.  J  N  prefentraent  of  forcible  entry,  the  defendant  pleaded  to  Afi 

-''  vi  oc  armis,  and  to  all  that  which  is  contra  pacem,  &c.  »t 

guilty^  and  yet  he  was  compelled  to  anfwir  to  tbi  ffttry  i  for  oAcnnfe 


.1 

I 
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this  is  not  fufficient;  hy  which  he  entitled  himftlf  by  remainder^  at 
heir  nf  hh  father •  And  *  where  the  defendant  juftifies  between  him 
and  the  king,  there  the  king  himfelf  JhaU  make  title.  Br.  Forcible 
Entry,  pi  2.  cites  7  H.  6.  13. 

2.  Exception  was  taken,  that  there  was  no  word  of  freehold  in  the  4  u.  197. 
jndidbnent,  or  to  prove  that  the  party  grieved  had  any  freehold^  where-  ^-  ^— ;— la 
of  he  might  be  diflcifed,  fed  non  allocatur ;  becaufe  ♦  expuHt  fcf  dif-  ^ertlin  ih* 
ftiftvit  were  there^  which  could  riot  be  true,  if  the  party  expelled  and  8  H.  6.  it 
difleifed.  had  not  freehold.  3.  Le.  1 02.  pi.  149.  P.  26  £liz.  B.  R.  was»r 
Wroth  V.  Capel.  >««,« 

'  whom  toi 

freeboM  was,  and  per  Coke,  Ch.  f.  clearly,  this  ought  to  be  Ihewed,  and  to  fay,  dijiifivit  &  ititram, 
verumt ;  and  therefore  Unant  by  elegit  orfiatuU  nurcbcaity  cannot  indi^  one  on  the  (tatute  of  8  H.  6.  ^ 
ti  fimJU JhnVf  that  be  did  expulje  and  dijfeije  the  revtrfiontr ;  bvt  per  Car.  thii  may'ht  m  the  ftatUt«of  C 
J^  17*  He  ought  to  purfue  the  words  of  the  ftatute,  uhi  in^effui  mm  daturper  iegtm  ibi  nm^  &c*  an2 
tbemdiAment  was  quafhed.  3  Bulf.  71.  Tr.  i^  fac.  Anoo.'  *  Expnifiomrmtjlbefejuiveiychargedt 

9nd  the  words  (hting  expdUd  ofd  dijfeifidf  thiy  held  him  out)  are  a  coocluiion  without  premifes.  per 
Holt,  Ch.  J.  and  the  inquifuion  was  qualhed.  per  Cur.  i  SaUc.  261,  262.  M.  i%  w.  3.  the  ICiog- 
T.  Domcy.——— -Indictment  was  quafhed  for  not  ihiewing  what  eftate  the  party  had,  and  thougb 
the  word  Jiffijhit  bad  been  in,  the  court  held  it  would  not  be  fufficient,  though  it  might  be  taken  tm 
imply  a  freehold,  i  Vent.  306.  Hil.  s8  and  29  Car«  2.  Anon* 

3.  So  becaufe  the  words  were,  in  unum  tenenuntum  intrdvity  it 
Was  obje£tedj  that  the  word  tenementum  is  too  general  and  uncer- 
tain ;  and  as  to  that  the  party  was  difcharged.  3  Le.  I02. 

4.  But  the  indivSlment  was  further,  in  unum  tenementum  (^  decern 
Hcras  terra  eidem  pertinents  and  therefore  as  to  the  ten  acres,  the 
party  was  inforced  to  anfwer.  3  Le.  102. 

5.  In  dVery  indidment  of  forcible  entry,  the  eflate  of  the  perjon  •  i  Salic. 
grieved  ought  to  be  (hewn,  and  it  is  not  enough  to  fay,  quod  poj/ejiof  *^^J^*^ 
natusfuit^  &c.  which  (hall  be  intended  to  be  but  as*  tenant  at  will,  R*theK!*I 
which  is  not  within  the  ftatutes.  i  Sid.  102.  Hill.  14  &  15  Car.  2*  Domey.* 
A  notfe  of  the  reporter's. 

6.  Nor  is  it  enough  to  fay,  quodfuit  liberum  tenementum  ;  but  •$.  p.HiiL 
ought  to  be  ^  adtunc  exijiit^  &c.  and  f  adhuc  exiftens.  Sid  I02.  A  3  Car.  Hct. 
note  of  the  reporter's.  ^;.«°^^ 

»■  Lac  109.  S.  p.  Anon.  S.  P.  Palm.  426.  P.  2  Car.  Turner's  cafe.— Exception  wai 

taken,  becaufe  the  word  (adtunc)  was  omitted^  lo  that  jion  conftat,  whofe  freehold  it  was  at  tho 
time  of  the  entr^y  fed  non  allocatur;  for  when  it  i<  found, that  fucli  a  day  they  etU^red  into  a  mef« 
fnage  exiftens  folum  &  Fiberuni  ct* nementum,  &c.  this  word  (exillens)  muft  necerfarily  refer  to  tlt« 
day  and  time  of  the  entry.  Yelv.  27, 28.  M.  44  &  45  E  iz.  the  Queen  v.  Fenton*  Pecke,  &  al.  ■■ 
Such  exception  was  difallowed.  All.  49.  Hill  23  Car.  the  King  v.  Simmons,  &  ai.  ■■  'If  the 
ituft^mnt  had  began  vfith  the  dayytinr,  and  yar,  then  all  wliich  follows  afcor  ftiall  be  t.iken,  and  itirudti, 
fc  b€  at  tbefimcHrm,  per  Williams  J.  an  J  for  this  cited  5  E.  6.  Dy.  pi.  68.  Sb  23  H.  7.  Kelw.  98.  an^ 
faid,  that  an  indictment  was  reverfed  the  laft  term,  for  want  of  the  word  {adtunc)  becaufe  it  might 
hefxi/lsns  Rbet-um  terumentum  lo  years  before.  But  per  Fleming,  Ch.  J.  and  Williams  J»  the  cny^  tb§. 
iimitf  and tb^ place  biin^  nil  coupiui togetb.r  irt  the  principal  cnfc,  then  the  words  make  all  good  ;  for- 
thereby  it  appears,  that  it  was  his  freehoii^  and  the  time  being  here  laid  when  he  entered,  this  in^ 
difbnent  may  be  good  enough  without  faying  (adtunc)  and  fo  they  both  feem  clearly  to  hold  the  in^ 
di^hncnt  good,  but  did  not  overrule  it,  but  gave  time  to  fearch  fr>r  precedent!,  i  Bulf.  177.  Tr.  9 
Jac  Moor  aod  Latikfoord^  cafe— Cro.  J.  214.  M.  S*  Jac.  B*  R.  S.  P.  Sir  Nicholas  Poynt*s  caf&t 
III!  .  "639.  Tr.  *o  Jac.  Bridges's  cafe.  ■  But  upon  aiconvi<a  ion  of  forcible  dctaintr,  by  view  of 
thejuftices  of  peace  upon  the  flat.  15  R,  %.  1.  the  word  adtunc  is  not  material ;  becaufe  m  rejlitm^ 
hon  is  to  be  awarded,  but  the  malefa^ors,  being  convicted  by  the  view  of  the  juftices*  are  to  be  finetl 
and  imprifoned.  1  Vent.  25.  Paf.  ai  Can  a*  the  King  v.  Serjeant.  f  2  Roll.  R.  65.  Hill, 

16  Jac  fi.  R.  Ailing's  cafe. 

m 

'  7.  Iiididment  by  aparfin^for  a  forcible  entry  into  the  churchy  faid, 
Ifast  the  pnUnxwasfeifid pro  terming  vita^  and  it  ws^  held  good  *,  for 

9  paf  fon 
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a  parfon  may  make  a  leafe  for  life  of  die  redoiy,  and  by  diis  Ae 
church  pajfesy  though  the  pariflioners  have  the  ufe,  as  in  the  cafe  of  an 
impropriation.  Nota.  i  Sid.  loa.  HilL  14  &  15  Car.  2.  at  the  end 
of  the  cafe  of  the  King  v.  March,  &c. 

8.  An  inquijition  of  forcible  entry  was  quajhedy  for  that  it  did  n$t 
appear^  what  eJlaU  the  party  on  whom  the  entry  was  made,  had; 
for  if  he  were  tenant  atfufferancey  it  would  not  lie.  12  Mod.  417. 
Mich.  12  W.  3.     The  King  v.  Dorney. 

9.  It  was  moved  to  qua(h  an  indi£bnent  of  forcible  entry,  wluch 
fet  forth,  that  the  defendant  entered  forcibly  into  the  dofe  of  J.  S. 
and  turned  him  out  \  whereas,  before  the  time,  J.  S.  p^jfejpenatus 

r  1  f^^U^^  ^'  termino  ulf  elaps^ ;  his  exception  was,  that  the  ijiate  tfj. 

I  394  J   S.JbouU  have  been  particularly  fet  forth ;  for  he  mig^t  have  been  te- 
nant at  fufFerance ;  and  it  has  been  often  adjudged,  that  tenant  at 
fufierance  is  not  within  the  ftatute  of  forcible  entries ;  likewife  he 
faid,  that  by  the  word  (fiiiflet)  it  does  not  appear,  but  that  the 
eftate  of  J.   S.   was  determined  before  the  entry,  ergo  qualhcd 
per   Cur.   Holt  abfente.  11   Mod.   273.  Hill.    8  Axmac^  B,  R. 
Queen  v.  Depuke. 
aKeb.4^5.       9.  An  indidment  on  15  Ric.  2.  needs  oriyjbnvy  that fme ferfnt 
jBuir.  71.    f^^^  In  poffeffion  \  but  an  indidhnent  on  8  H.  6.  muft  (hew,  Aai  tie 
a5.Salk.*^'  ^jnfy  had  afreeholdy  and  on  21  Jac,  I.  that  he  had  a  termjor  jeart^ 
s6o,  ft6ft.      &c.  (ch.  64.  f.  38.)  I  Hawk.  PI.  C.  Ind.  tit.  Forcible  Entry  and 
Het  73.       Detainer  (H.)  The  book  at  large  cites  as  in  the  margin. 

a  Keh.4779499'  1  Keb.  191.  Cro.  £.  754  N07. 131.  a  Roll.  R.  65.  Palm.  416.  Sid.  lot.  Telv.  iS. 
Bulf.  1 77.  Vent.  306.  3  Le.  loa.  All.  49.  Palm.  277. 2  Roll.  Abr.  80.  pi. 9. Cro. J.  633,  634.ft.ICeb* 
477.2  Roll.  Abr.  8o.  pL  3.  Yelv.  165.  Mod.  73. 1  Keb.  709. 


(R)  Indidlmcnt.     Good  or  not,  in   rcfpea  of  the 
Defcription  of  the  Place  wbefe^  &c.     And  Un- 
.  certainty.' 

5oex«p.  !•  INDICTMENT  on  8  H.  6.  W2& oi entering  into  acl^ 

tton  was,  ^  called  Serjeant  Hern^s  clofe.     Exception  was  t^en,  dut  it 

becauic  the  ^^^^  uncertain,  fo  as  there  can  be  no  reftitudon,  but  that  it  ihouU 

laid  to  be  have  ikid   a   clofe   containing    20   acres  of  land,   more  or  iett| 

hatnrootiof  fed  non  allocatur.    Cro.  E.  458.  Pafch.  38  Eiiz.  B*  R.  Hum-. 

imd^  which  is  uncertain,  and  this  was  held  by  the  whole  court,  except  Williams  J.  tobeasood 
excep(ioD|  and  the  iadi^hneni  was  qualhed.  i  Biilf.  soz.  Pafch.  10  Jaic  Anon. 

2.  Indidment  was  ad  feffionem  pacis  tent,  apud  B.  and  llievs 
not  in  what  county^  but  the  county  was  in  the  margin ;  nor  was  it 
ihewn  before  whatjufiiees  it  was  taken.  Ruled  ill.  Cro.  £•  JjS. 
Hill.  42  Eliz.  B.  iC  Ludlow's  cafe. 

3.  Juftices  of  P.  certified  to  the  court,  that  complaint  was  mide  i$ 
them  J  that  J2.  and  5.  riotoufly  made  aforctbUentry  in  London}  wiiere- 
upon  thix  repaired  to  the  place  and  found  it  true^  according  to  the 
complaint!  and  they  removed  the  forci  and  fined  tbf  dAndetmts  20  A 

This 
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^is  certificate  was  challenged,  l^ecaufe  they  did  not  Jhew  the  time 
tvben  the  complaint  was  made  to  them.  Haughton  T.  afked,  to  what 
purpofe  ought  it  to  be  fo  aliedged,  fince  this  certificate  is  not  tra- 
ver&bie  as  an  indidment  of  force  is  ?  and  thereupon  it  was  ad-> 
joumed  i  but  it  was  afterwards  reverfed,  becaufe  it  is  in  the  nature 
of  an  indidment  of  force,  which  ought  to  have  certainty.  2  Roll. 
R.  39.  Trin.  16  Jac.  B.  R.  Anon, 

4.  The  foffijjionj  wherein  the  force  was  committed,  muft  be  ^  con7i<> 
certainly  dejcribedj  and  is  not  fufficiendy  afcertained  by  the  word  te^  a  foi^We 
nement^  or  a  disj  unlive  exprejpon  of  things  of  different  natures.  (Ch.  detainer*^ 
64.  f.  37)  I  Hawk.  PI.  C.  Ind.  tit.  Forcible  Entry  and  Detainer.  "f^T**'  '* 
(H.)     The  book  at  large  citesDalt.  ch.  81.  Dalt.  15.  2  RoU.  R*  xhfs^ii 
46.  2  Roll.  Abr.  80.  pi.  6.  3  Le.  102.  Co.  Lit.  6.  2  Roll.  Abr.  UtUfaryh 
80.  pi.  4,  5.  I  Roll.  R.  334.  Cro.  J.  633.  Palm.  277.   2  Roll.  ^-^^'•^- 
Abr.  81.  pi.  4.  I  Bulf.  201.  2  Le.  186.  3  Le.  loi.  au  Forcib.  S^^^* 
Ent.  23.  2  Roll.  Abr.  8.  pi.  7.  Cro.  E.  458.  2  Roll.   Abr.  8a.  ft^uy  bw 
pi.  8.  **'<*  "^  «*- 

^  ledge  whofe 

hoafe  it  was,  or  where  fituate,  nor  whether  forMrards  or  backwards,  or  up  how  many  pair  o£ 
itairst  fo  that  the  (herifF  might  not  know  of  vvha(  to  deliver  polTefTion  ;  but  it  was  aafwered,  thac 
Che  court  will  not  intend  fo,  but  that  it  ought  to  appear.  %  Mod.  65.  Hill.  8  Gto.  the  King  t» 
Wtffoo. 


(S)  Indidmcnt.     Good  or  not,  by  Reafon  of  Re^  [  395  ] 

pugnancy. 

t.  INDICTMENT  was,  that  expulit  vi  V  armisy  &c.  out  •  ^«  whert 
'    *  ofahoufcy  (and  fliewed  all  things  requifite  to  a  certainty)  J^^Tfi^^Jj* 
adtunc  &  ad/iuc*  in  quieta  poffeffwne  of  J.  S.  and  it  was  quaflied  budiUrum 
for  repugnancy.    2  Roll.  R.  511.  Palch.  21  Jac.  Anon.  unvmntum 

it  was  held  ill  on  eiteeption  to  it,  as  repugnant ;  for  it  could  not  be  his  fireehold  after  a  difleifin  ; 
becaufe  then  the  diifeifor  was  feized,  and  no  praecipe  could  be  brought  againft  the  difTeifee.  Show. 
17X.  Tr.  3  W.  &  M.  The  King  v.  Hayes.— S.  P.  2  Bnlf.  lai,  Trin.  xi  Car.  The  King  r. 
Skeit  &  aL-— And  after  the  adhuc  exiftens,  there  was  the  word  <xrra/Mcf>  which  alfo  wasrepuf* 
ttiot.    Ibid. 

2.  IndiSment  was,  that  pacifice  intraveruntj  fcT  eum  adtuncy  &r  S.  c.  cited 
ibidem  vi  isf  armls  dijfeijiverunty  and  upon  exception  it  was  quaflied  j„  thecafe* 
for  the  repugnancy.    All.  49,  50.  HiU.  23  Car.  the  King  v.  Sim-  of  the  Kin^ 

mons.  ▼•  Hayes. 


(T)  Indiftmcnt.     Good  or  not;   In  Rcfpcft  of 

wrong  or  improper  Words^  &c. 


Upon  air 


t»    A      I'Wtf  lejfee  for  yearsy  reverjion  to  B.   An  indidment  againft  ^^tiJo 

•^*  J.  S.  was,  that  expulit  &  diffeijivit  B.  &  quendam  A.  te^  taken  to  aa 

nenttTA  expulit.    Exception  was  taken,  that  a  peribn  might  be  dif  inquifuion, 

/eifed^  though  not  in  P^Jfeffwn^  as  a  reveriioaer  on  a  leafe  for  years,  ^^'^^^^ 

but 
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SF.6.rf/.  hut  net  ixpulfed\  for  privatio  praefupponit  habitum,  and  diat  ts/m 

'i^'^tld*  ^^^^^^^  ^^  expulfed  where  only  one  was  in  poflefEon  ;  and  there* 

naS^tle  tc-  fore  it  ihould  have  faid,  that  the  tenant  of  the  freehold  was  difleiicd| 

moHtoftbc  and  the  termor  expuUed;  whereas,  here  the  word  expulit  is  ap- 

^Itt^ilf  P'*^  ^^  ^^^'     ^^^  Clench  J.  anfwered,  as  to  the  e^^elling  tfae 

^fnMion^  tenant  of  the  freehold,  out  of  the  pofleflion  of  the  freehold,  that  the 

aiid  that  pojfiffwn  of  the  termor'^  is  thetojfejjion  of  him  in  the  nverficHm  GodU 

^j^  °^  45,  46.  Mich.  28  and  29  Eliz.  B.  R.  pi.  56.  Anon. 

Kiakcs  no  alteration^  but  only  ^ants  reflitutiojt,  wbere  a  termor  for  ye^vsy  6f  f .  is  tut  out  of  poflefltoo^ 
and  that  in  the  preient  cafe  it  is  not  faid^  tltet  the  tenant  oftbefr<et3oldufas  ou^di  hut  that  the  Itjujw 
fKori  m/at  ouftedy  and  compared  it  to  the  cafe  above,  [though  it  cites  not  the  book]  ar.  J  re-ores 
the  very  word,  viz.  that  it  ihould  have  faid,  that  the  tenant  of  the  h^ehold  was  difleiied,  and  the 
leflees  for  yean  expelled ;  and  for  this  reafon  the  indidhnent  was  held  to  be  naught,  per  Doibea 
Mad  %re,  J.  ooly  in  court.  4  Mod.  24S.  Mich.  .5  W.  ic  M.  B.  R.  the  King  ▼•  Waite. 

2.  An  indidment  was  quare  intravit  in  mtdietaiem  vi  &  armsy 
and  exception  was  taken  to  it,  for  that  it  cannot  be,  and  that  a  loan 
cannot  enter,  without  entring  into  the  whole,  fed  non  allocatur  ^ 
for  Jones  faid,  that  if  a  man  be  tenant  in  common  with  the  iingy  a 
ftranger  may  enter  into  a  moiety  vi  &  armis,  and  gain  a  moiety, 
palm.  419.  Pafch.  i  Car.  B.  R.  Anon« 

For  th»  3*  Indidhnent  of  forcible  entry,  into  a  copyhold  muft  not  have  the 

is  by  the      word  (dijiijivit)  in  it,  becaufe  a  copyholder  has  no  freehold.  Poph« 

^^Zfi .  ^^S"  ^^^*  ^  ^*''-  ^^  ^'"s  ^'  Pioy^«n,  &  al. 

and  becam  the  iodiAment  had  (difleifivit)  in  it>  it  was  qualhed.  Raym.  67.  Hill.  14  &  15  Car- 
S.  the  King  v.  Hardy.— And  citM  4  Inft.  176.—— >  And  per  Hok.  Ch.  J.  upon  this  ftatu»e,it  f«f- 
iices  to  fay,  that  the  aUty  was  madt  m  a  copyboldtr  or  a  lejfu  for  ye^i^  and  tku  he  tvat  exfdkd.  Farr. 
I23.  Hill.  I  AnnaB>  in  the  cafe  of  the  Q^een  v.  Taylor.  ■  '  The  iodidlment  mentioocd  cufi^ 
mary  tenants^  and  exception  was  taken  becaufe  it  did  notjhenu  the  fame  to  be  fecunSum  conft^tudmrn 
mumrii ;  and  for  that  and  other  exceptions>  the  indicUneut  was  quattied.  1  Baif.  121.  Tr.  11  Jac^ 
the  K  iog  T«  Skeit  and  al. 

4.  The  indidment  was  expul/atus  where  it  {hould  haive  been  ex» 
pulfus  li  fortiori  modoy  where  it  fhould  have  hccnforti  modo  [manu] 
and  therefore  the  party  was  difcharged.    Noy.  155.  Anon* 

» 

[  396  ]  (U)    IndidlmcnL      Good  or  not,   in   Refpcft  of 

Words  implied^ 

*.  p.  1  !•  'T*  H  E  indidment  vt2&.eum  dijfeifivity  but  feid  not^  0^)  ^ 
Hawk.  FL  -'-     the  exception  was  not  allowed ;  for  it  (hall  be  intendeJL 

C.ch^  Cro.  E.  186.  Trin.  32  Eliz.  Farr  v.  Eaft. 
Noy.  lao.         2.  DiJJeiJivit  alone,  omitting  the  word  (expulit)  is  well  enough} 

contra.  for  diireiiiii  implies  expulfion.  Cro.  J-  31,  32.  Trin.  2  Jac*   Aa* 

^P""^.  ^'  drews  v.  Ld.  Cromwell. 

Ot  umite  eX" 

fuUt,    1  Hawl^  PI.  C.  ch*  64-  f.  44  So  if  it  wanted  iWcitf  in  an  indiAmeot  on  8  H.  6.  Kof 

1:5.  Watts's  cafe*— Cttes  a  precedent  in  Lambert's  Juflice  of  Peace,  155. 

3.  Exception  was  taken  to  an  indi£hnent  of  forcible  eotryi  be* 
caufe  it  was  not  faid  that  he  was  dlfleifed.  But,  per  Cur.  expA 
implies  it.     Comb.  70.  Mich.  3  Jac.  2.  B.  R*  Anon. 

■ 

(W)  ladidmcob 
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(W)  Indiftment.  Good  or  not,  in  Refped  of 
Omiffion  ofVi  &  Armis^  &c.  and  Want  of  Ccr-. 
tainty. 

1.  A  N  indi£lment  on  8.H.  6,  wanted  vi  ^  armis;  for  it  was 
•^^  pacifice  intravit^  tsf  Jinejudicio  dijfetjivity  W  a  pojfeffione  ex^ 

pulit  &  amovit ;  and  exception  being  taken  to  it,  it  was  laid,  ift. 
That  the  entry  being  pacifice^  it  was  not  the  courfe  to  lay  it,  vi  & 
annis.  2dly,  That  37  //.  8.  8.  fuppHed  the  defect  of  vi  &  armis 
in  an  indi£hnent.  But  as  to  the  latter,  the  court  were  of  opinion, 
that  the  ttatutefupplied  only  the  want  of  the  words  gladiis^  baculis 
^  cuhellisy  as  are  mentioned  in  the  flatute.  Vent.  265.  ^1.  26  Car« 

2.  B.  R.  Anon. 

2.  Indidfanent  not  alleged  to  be  manu  forti  is  ill,  although  it  was 
laid  to  be  vi  &  armis,  Cro.  £.  461.  38  £iiz.  B.  R.  Warner  v. 
Collins. 

3.  Indi£lment  (aid,  that  he  entered  and  dtjfeifed  injufte,  &ff,  but  Ibwat 
does  not  fey,  whether  he  entered  pacifice  or  manufortiy  and  excep-  movod  10. 
tion  was  taken,  for  want  of  the  word  pacifice,  which  is  ufually  in-  ^"*^  * 
ferted,  where  the  indictment  \%  forcible  detainer  y   for  that  other-  offorcibJa 
wife  it  might  be,  that  the  entry  was  alfo  with  force,  which  ought  to  be  ^^^n  ^>c- 
mentloned  certainly,  and  every  indictment  ought  to  be  certain  in  '^*"^^^** 
every  point ;  ^nd  for  tliat  reafon,  Gawdy  and  Yelverton  J.  held  Huforti  iolT* 
Ac  indiftment  infufficient,  but  Popham  and  Fenner  conceived  it  travU; 
well  enough.     Cro.' E.  915.  Hill.  45  Eliz.     Fitzwilliams's  cafe.   "f^S^^^"*' 
■  And  the  reafon,  why  Popham  and  Fenner  J.  held  it  good  "laion?"* 

enough,  was*  that  the  indiSiment  may  be  upon  8  H.  6.  upon  both  wasvi^ 
branches  thereof,  viz.  for  the  entering  with  for ce^  and  detaining  with  *^.^*  *??'*^ 
force^  or,  upon  any  of  them  by  itfelf:  and  that,  when  the  indictment  the  court 
mentions  that  he  entered  generally,  it  {hall  never  be  intended  to  he  faid  was 
with  force^  unlefs  it  )fe  Jhewn,     And  an  indictment,  charging  any  ^*^»fo''it 
with  a  tort,  ought  to  be  precife  in  the  point  of  charging  the  offence  ^\\  armw 
or  tort  i  but  where  the  indictment  is  not  to  charge  him  for  his  entry,  and  not  nul 
hilt  for  forcible  detainer  only,  it  is  good  enough  j  for  no  force  ihall   "".^"jT"* 
be  intended,  unlefs  fpecially  alleged.      And   though  indiftments  Jhc  wiV 
ufe  to  mention  that  he  entered  peaceably,  it  fliall  not  be  intended,  theJUAtte^ 
but  that^  without  thofe  words,  it  may  oe  good  enough,  when  it  is  Weo  quaOu 
not  to  charge  him  with  any  forcible  entry.     Cro.  J.  20.  M.  i  Jac.  moJ*2 
S.  C.  Sir  Win.  Fitzwilliams's  cafe.  Trin.  8 

Aunsc,  B. 
R.  the  Queen  v.  Baker,  ic  al.    ' 

4«  An  indictment 
dam  meff  exiftens  Hi 
and  for  t  that  fault 

diolas  Pogar's  cafe. ^-—^ites  it  as  ruled^cre?/^/^^//  P.  42  Eliz.  Jac."B*R, 

B. R.  Rot  27.     Stanlby  v.  Croxton.  Bridgess 

T  - -.  C3ie»—  Crow 

J«tl4.  Mi^b.  C  Tac  Sir  N.  Poyot's.cafe.<«--r<S«  faying  exiftens  libenioi  tenementimi  J.  B.  without 
i^yuic  «frMw  9xijt4ni,  was  ill  i  for  it  may  be,  that  at  the  time  of  the  indiament  it  was  the  free- 

ht4d 
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hold  of  J.  B.  but  not  at  the  time  of  the  entry.  Cro.  J.  214.  Mich.  6  Jac  B.  R.  Sir  Kt^ 
Poynt's  cafe. 

Whether  if  ji  The  conclufion  of  the  indiflment  (houl J  be  C9ntra  firmam 
oStTe?    >'*''•     SecsBulf.  71.  Tf-  13  Jac.  Anori. 

^as  urote  at  length,  it  (hould  he Jlaiuti qrfiatutiuvuh  See  All. 49,  50.  HilL  23  Car.  wbefe  thit 
point  was  diifereiuly  held  by  Roll.  Ch.  J,  and  Bjcon  J. 

Exception  6.  In  the  concluflon  of  the  indi£hnent  (manuforti)  and  (cvntra 

that  it  was  ^^^^"^^  ^  pacem  regis)  were  omitted,  the  indtdment  being  (/erft- 

liiid  fiod  tudine  i^  potmtia  magna)  but  no  manu  forti  alio ;  and  becaufe  the 

^dhudeuna  fame  was  taken  before  one  %  of  peace  onfyy  and  yet  it  did  net  appear ^ 

toirO  and*  *  ttpon  whtchflotute  the  indiament  was  taken,  there  being  ttvoJiatutiSj 

yet  fays  not  it  was  quaihed,  the  whole  court  being  clear  of  opinion  that  it  was 

tmtra  paean  notgood*    Tf*  12  Jac.  2  Bulf.  265.  the  King  V.  Cox. 

idominire. 

gisr  but  held  well  enough;   for  the  ^i^am^  may  be  without  force,  and  not  againft  the  peace. 

Cro.  J.  3T,  31.  Trin.  2  Jac.   Andrews  v*  Ld.  Cromwell. 

^t  where        y.  $0^  becaufc  it  did  not  conclude  centra  pacem.     2  Bul£  258.111 

Che  words      / 

(contra  pa-       P* 

«m)  were  in,  and  the  words  (ecaira  coroitam)  omitted,  it  Was  held  good.     All.  49.  HFU*  2  j  Car. 

the  King  v.  Simmons,  &  al.'       Though  contra  p.icem  be  omitted,  yet  rf  the  words  ^i&  arma,^e, 

and  cmtra  formam  ftatuii  vt^  there,  they  impiy  as  muJ).  per  Wray.  Cro.  E.  186.  Trin.  ja  Eliz.  Farr 

v»Eaft.        Btit  if  cwitrn  fdrmamfatuu  be  omitted,  the  plaintiff  cannot  have  reftitutioo,  per  Haugb* 

ton  J.  a  R0ILR.65.  ^ill-  16  Jac  B.R.  Ailing'scafe.  « 

Wm.277-        8.  Exceptions  were  taken,     i.  That  the  inquifition  vn&  taken 

Mtbe^thi^  *<^^^  <'•  ^^^  B.  ju/iices  of  the  pea ce^  and  doth  not  (ay,  nee  n§n  ad 

exception,  dtverjas  feloniasy  tranfgreyionesy  t^c.  fo  that  they  have  no  power  to 

lays  that  inouire.  Sed  non  allocatur,  for,  upon  this  ftatute,  juftices  of  peace 

dlfTdfivic  only,  though  not  juftices  ad  audiend.  &  terminand.  &c.  have  audio- 

•implies  fity  to  inquire.     2.  Becaufe  the  entry  is  fuppofed,  in  unum  mefuagi- 

franktene-  umjive  domuniy  which  was  alleged  to  be  uncertain,  as  a  nujjuagt  er 

menr,  and  tenement  hath  been  ruled  to  be  ill.     Sed  non  allocatur.     For  it  was 

aiggravates  >^id,  true  It  IS,  that  an  entry  into  a  mciluage  or  tenement,  is  doc 

the  fault  of  good  ;  becaufe  tenementum  is  uncertain  what  it  is ;  but  mefuagiuio 
toter^for  domus,  are  all  one  and  the  fame.     3.  For  that  the  indi^icnt 

it  intimates  'S,  that  he  W2LS  *  feijitus  JtVe  poffeffionatus^  which  is  not  certuo, 

that  they  fed  non  allocatur.     For  it  is  of  a  mefuagefive  domum  adbuc  exiftenL 

^^^  /*™  liberum  tenementum^  which  proves,  that  he  was  feifed  of  fuch  an 

irMit  eftate,  whereof  he  might  be  difleifed ;    wherefore  the  indidmcnt 

'"^efled  with  \vzs  good,  and  Ellis  fubmitted  himfelf  to  a  fine,  &c.     Cra  J.  633. 

^fffion.  Hill.  19  Jac.  B.  R.  Ellis's  cafe. 

whereas  he  "^  •' 

might  be  difleifed,  though  he  had  not  the  poffeflion.  As  if  he  makes  leafe  for  years,  and  the  le^ 
fee  is  oiifted.  Emmot,  Ellis,  &  al.  cafe.— -i  Hawk.  PI.  C.  147.  cap.  64.  f.  36.  S.  Cf— — 
^  Iiid. foment  was  quafhed  becaufe  it  alledgrd  the  party  to  be  feifed,  or  poITefledy  and  ^  onoertui 
•which.    Venu  lo^.  Hill,  aa  and  23  Car.  a.  Anfn. 

jt  \va<i  held  9*  Nota,  that  it  was  faid,  that  an  indictment  was  aroUd 
that  2  f.hoot'  becaufe  the  perfons  indided  were  without  additions.  Lat  1091 
'  .-''^^'f     Anon. 

n  ^ood  ad- 

dici  )a  in  fuch  indiament.    2  Le.  i86.  Farnam's  cafe. 


S.P.  But       I  a.  An  indidmcnt  of  forcible  entry  into  a  mefuagc,  &c  w» 

feffionetm 


»jcid  vhat     ^'  ^'^  ff  retitaly  with  a  quod  cum  he  was  p^jfejfed^  &c.    ^Jf^tj^ 
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fijfonatusy  i^c.  and  upon  an  exception  taken  to  it,  Twifden  J,  held  Jf «  ^^ 
it  well  enough.     But  anodier  exception  being  taken,  that  it  faid,  {^jj^^n- 
he  was  poffeffed^  ^  de  quodam  termino  f  without  faying  annoruiki.  norum, 
Twifflen  (aid  it  was  naught,  and  the  indidfanent  was  quaflied.  ^itiwttfjy^ 
Mod.  73.  Tr.  2%  Car.  2.  B.  R.  the  King  v.  Holmes.  i^^A  w 

it  had  been  well  enough,     t  Vent.  306.  Hill.  28  and  29  Car.  x.  Aoou. 

11.  Exception  was  taken  to  an  inquifition,  for  faying,  perfacra^ 
mentum  duodecimo  ^c,  jurat,  Iff  impane^latj  ^c,  without  faying  ad^ 
tunc  i^  ibidem  jurats  &c.  For  that  if  the  time  and  place  are  not 
fufficiently  ascertained,  the  inquifition  cannot  be  good;  becaufe 
the  fad  might  be  \:ommitted  above  a  year  pail.  But  notwith- 
ftanding  this,  and  an  authority  cited  out  of  Dy.  68.  b.  in  a  cafe'  of 
murder,  it  was  held  not  material  here  to  fhew  the  place,  &c.  For 
the  party  could  not  be  amoved,  fo  as  to  make  the  defendant  guilty 
of  a  forcible  entry  from  another  place.^  but  from  the  land,  per  DoU 
ben  &  Eyre  J.  caeteris  abfentibus.  4  Mod.  24^.  Mich.  5  W.  & 
M.  B.  R.  the  King  v.  Waite. 

12.  The  oufterjhailho,  intended  to  have  been  at  the  fame  time  and  ^^'  J'  *'* 
place  with  the  entry ^  without  adding  adtunc  &  ibidem.     (Ch.  64.  f»  «.  .^ 
42.)  I  Hawk.  PI.  C.  Ind.  tit.  Forcible  Entry  and  Deuiner  (H).  fjf.     P^' 
The  book  at  large  cites  as  in  the  marg. 

13.  Before  the  day  of  the  indi£fmentj  and  before  the  indi^menty  in  3 1 
£L  II.  have  the  £ime  meaning.  (Ch.  64.  t.  56.}  I  Hawk.  PL  C. 
Ind.  tit.  Forcible  Entry  and  Detainer.     (L) 


(X)  Indidlmcnt.     Good  or  not.     Varying  from  the 

Statutes. 

1.  INDICTMENT  upon  8  H.  6.  was  quod  finemfaciat  do    So,  where 
-*•  mina  regina,  tffr.  where  ihe^atute  is finem  faciat  domino  regi.  J^^  ir^^jf*' 
And  it  was  held  by  Wray,  Anderfon,  Shute,  Windham,  and  Fleet-  lodged,  thac 
wood,  to  be  vitious.     And  the  puty  put  out  was  reftored.     Sav.  the  fine, 
68.  pi.  141.  19  December,  27  Eliz.  at  Newgate  Seilions.  Anon.    IJJ*^^^''^^^^ 

tvre,  was  by  the  ftacute  given  (fi?o  ^mno  re^\  whereas  the  words  in  the  ftatute  are  domino  regi» 
withotjt  Che  word  (dich  \)  this  was  held  per  tot  Cur.  to  be  a  good  exception,  and  (aid  to  have  been 
fo  adjudged  feveral  times  before,     i  Bulf*  218.  Thn.  10  Jac.    The  Ring  ▼.  Cole. 

2.  An  indidment  was  upon  die  ftatute  8  H.  6.  9.  and  the  fta- 
tute was  recited  to  be  made  at  Wejiminflery  hut  Jbewed  not  in  what 
eountyy  and  the  indidment  was  difcharged.  Cro.  £.  io6.  Trin. 
30  Eliz.     Eaft  V.  WDfon. 

}.  Indictment  was  for  entering  in  domum  reSforia  de  P.acin  certas 
terras  eidem  domui  pertin.  jacen*  in  P.  And  exception  was  taken^ 
becaufe  it  recited  two  parts  of  tbejiatute  (of  8  H.  6.)  i.  Exput^ 
fon  and  difleifin  with  force.  2.  Holding  out;  and  there  is  n9 
offence  contained  in  itj  as  to  one  of  them,  viz.  the  holding  out ;  and 
though  it  was  not  neccflary  to  recite  the  Jiatute^  yet  if  the  party  X 

meddles  with  it,  and  does  not  apply  it  to  the  fpecial  matter^  it  is 

Vo),.XIIL  li  naught, 
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naught,  and  for  this  cites  PI.  C*     Strange  v.  Partridge,     t.  Thi 
entry  is  fuppofed,  in  Jomum  iff  certas  Urras^  eidem  domui  pertineik 
jacen.  in  P.  which  is  uncertain,  as  to  lands  and  naught  for  the  boule 
alfo.    For  it  is  not  {hewn  in  what  town  the  houfe  is*    For  tliii 
claufe,  &  sertas  terras  eidem  domui  pertin.  jacen.  in  P.  isadiftinii 
claufe  of  itfelf,  and  refirs  only  to  the  landsy  and  does  not  extend  to 
the  houfe.     The  firfl:  exception  was  difallowed;  for  it  is  not  like 
Partridge's  cafe.— For  there,  the  ftatuteis  recited,  which  needed 
not ;  and  therefore,  being  mifrecited,  made  the  indidment  infuf- 
iicient :  but  here  the  ftatute  is  well  recited,  and  therefore,  as  to  tiie 
matter,  the  indidment  is  fufficient.    As  to  the  2d  exception,  the 
juftices  thought  the  indidment,  in  that  refpe£b,  too  general  and  un- 
certain.   The  3d  exception  was  not  allowed ;  for  the  later  words 
(in  Putney^)  refer  to  the  whole,  and  ixtend  as  well  to  the  houfe  os  the 
lands.    But,  as  to  the  words,  lands  to  tbefaid  houfe  belonging.    See 
pi.  C.  85.  b.  where  it  is  good  enou^  becaufe  me  number  of  acta 
isfet  in  iertain.     i  Le.  186.  Mich.  32  £liz.  B.  R.    Famam's 
caie. 
C  399  ]       4-1"  reciting  the  ftatute,  it  faid  vel  aliquiod  fe^ffamaihan  am  £/- 
So  where      continuationem ;  whereas  the  ftatute  is  pojl  talem  ingrej/itm  aliquod 
ihe  word     jfeoffomentum^  and  upon  exception  taken,  the  indi£bnent  was  held 
(tbtrecf)       inmfficient  for  this  mifrecit^.     Cro.  E.  307.  Mich.  3$  u^  3^ 
f  j;^^«       Eliz.  B.  R.     HaU  v.  Gaven  &  al. 

(feofinient  and  difcontinuance),  were  omitted,  it  was,  upon  exception  taken*  held  in.  For 
there  is  not  any  fuch  ftatute,  and  the  mifrecital  of  a  ftatute  is  caufe  to  avoid  it.  Cro.  E-  69^ 
Mich.  41  Eliz.  B.  R.  Eden's  cafe. 

Cro. £.697.       J,  Indidment  recited  tbejlatute  in  the  conjunffivey  where  it  is  in 

4TEiiz!'''^  the  disjunaive,77  tf%n  expuJfus  fit  vel  dUfeifetus  ^  jtt  Gaudy  and 

£den'scafe.  Fenner  J.  held  it  not  much  material ;  for  they  are  alwajrs  expounded 

as  copulative.     And  if  he  be  not  expulfus  &  diiTeifitus,  aSion  liei 

not  upon  the  ftatute.   Cro.  £•  307.  Mich.  35  and  36  Eliz.  B.  R. 

Hall  V.  Gaven,  &  al. 

Manu  forti       6.  Exception  was  taken,  that  the  indiftment  £d  notfaj^  that  die 

^^im^t^M'  P^^^y  entered  illicite  &  manu  forti^  as  the  words  of  the  ftatute  *♦ 

Z^lmtj'md    red :  and  Roll.  Ch.  J.  (aid  that  there  ought  to  be  manu  ford  in  die 

the  words     indi£hnent  according  to  the  ftatute,  to  ds^inguijb  this  kind  of  entry 

of  the  fta-    from  an  ordinary  trejpafs  by  entering  into  anoriier*s  land,  which  i? 

to  be*prc-     ^^^  ^^  violent,  as  a  forcible  entry  is  fuppofed  to  be.     Sty.  135.  M. 

cifeiy  pur-    %/^  Car.  B.  R.  Anon. 

fued, other- 
wife  it  is  iU.    See  3  Bulf.  71.  Trin.  13  Jac.  Anon. 


s  Roll. 


a  RolL  Abr.So,  pU  ix.  Yclv.  99.  Cro.  J.  151.  Sid,  97f  99>4I4>    a  Kcb.  505.  B.  a.ch.a5.f>» 


(Y)  Indiamcnk 
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(Y)  Indidlment.     Certiorari.    And  bow  It  muft  be 

obeyed. 

!•    A     was  indlSed  of  a  forcible  entry^  upon  the  8  H.  6.  and  af-  <^'-'>E.<;i^, 

'^^  tcnvards  the  fatnc  indi(5meiu  beuig  in  force,  he  was  /«-  • 
d'lclcd  a  fecond  tune  upon  the  fame  Jiatute^  upon  thefam:  day^  and  upon 
thjfa;ne  entry,  T\\t  firjl  indUhiunt  was  removed  hy  certiorari  into 
B.  K.  And  upon  thefecond  indiftincnt,  the  jujlices  of  peace  awarded 
,  reftltuticn^  but  before  it  was  executed^  a  certiorari  was  delivered  to 
one  of  the  J.  of  peace,  who  refufed  to  open  ity  and  granted  no  fuper- 
fedeas,  by  which  rejiitution  was  made*  Afterwards  the  indiflmcnt 
WAS  removed  into  fi.  JR..  and  re^re/Iitution  granted  per  tot.  Cur.  upon 
great  deliberation.  For  the  certiorari,  coming  to  the  hands  of  one 
of  the  J.  of  peace,  is  in  xX^A^tl  prohibition  toalJj  and  the  not  obeying 
the  writ  was  a  mifdemeanor^  and  he  was  much  checked  by  the  court. 
Yelv.  32.  HilL  45  Eliz.  B.  R.  Fitzwilliams's  cafe. 

2.  Jufiices  of  peace  may  fend  the  indictment  into  B.  R.  by  cer<- 
tiorari,  or  deliver  it  per  proprias  manus ;  but  not  by  the  hands  of 
another.  Palm.  277.  Hill.  19  Jac.  B.  R.  in  Ellis's  cafe. 

3.  No  writ  of  error  lies  on  a  convidtion  of  a  forcible  entry,  on 
die  view  of  the  juftice  of  peace  5  but  it  may  be  examined  by  certi'^ 
0rarL  per  Cur.  Vent»  171.  Mich,  23  Car.  2.  B.  R.  Anon. 


(Z)     ConviBion  of  Forcible  Entry  quajhcd  in  what 

Cafes,  and  How. 

I.  A  N  inquifition  of  a  forcible,  entrjr  was  denied  to  be  quafheiy 
-^^  though  it.  had  not  the  words  ad  inquirendum  pro  corpore  co* 
mitatusy  fince  it  is  a  particular  ofF^nce,  and  at  the  fuit  of  the  party 
by  the  ftatute ;  and  the  reafon,  why  in  prefentmcnts  at  the  general 
quarter  feffions  it  is  ncceflary  to  fay  ad  inquirendum  pro,  &c.  if,  L  4^^  J 
becaufe  their  commiffion  is  fuch,  and  the  jury  muft  inquire  accord-- 
ing  to  their  ^ommiflion,  but  here  cheir  commijjion  is  by  ajlatute ; 
per  Holt  Ch.  J,  and  the  inquifition  was  confirmed,  per  Cur.  6 
Mod.  9$.  Hill.  2  Anna,  B.  R.  the  Queen  v.  Wfitton. 

2.  Upon  a  conviction  <^f  forcible  entry,  if  a  fine  be  fet,  the  con- 
^i6Hon  cannot  be  quafhed  upon  motion,hut  the  defendant  muft  bring 
zwrit  of  error..  Otherwife  if  no  fne  be  fet  \  for  then  it  may  be 
quaihed  upon  motion.  2  Salk.  450.  Pafch.  4  Annse,  B.  R.  Th« 
Queen  v.  Layton. 

^.  A  conviftionof  a  forcible  detainer  was  quafhed,  becaufe  the 
adjudication  was  in  the  preterperfe^  tenfe^  inftead  of  the  prefent. 

8  Mod.  65,  66.  Hill.  8  Geo,  i.  the  King  v.  Watfon. And 

fays  that  in  Trin.  T.  following,  the  like  judgment  was  given  for 
tbefame  fault  in  the  cafe  of  the  King  v.  Morgan. 

Ji  2  (A.  a)  Aa;on,» 
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(A.  a)  Adion,  &c.     In  what  Cafes.     By  ^bom  in 

refpedi  of  EJlate. 

1.   T  F  a  man  be  oufled  by  force  by  him  that  has  lawful  entrj^  in 

*   fach  cafes  cefly  que  ufe  (hall  not  have  a£tion ;  for  the  force 

IS  only  to  the  king  as  vi  &  artnis  &  contra  pacem,  and  of  this  be 

fhall  mzke  fine  to  the  kingy  hut  the  party  Jhall  not  have  a^'ion  where 

the  entry  of  him  who  entered  is  lawful,  per  Bab.  which  was  agreed. 

Br  Forcible  Entry,  pi.  i8.  cites  9  H,  6.  19. 

•  Littleton        2.  Termor  fliall  have  this  aftion,  per  Prifot,     Br.  Adion  fur  Ic 

l"but"pcr    Statute,  pi.    15.    cites    37  H.  6.  31. — ; — But  per  Needham 

Jeiineyl  the  *  termor  cannot  have  this  a£):ion,  but  Brian  contra,  that  at  dtis 

jlaiutt  is  thai  day  tcrmor  may  have  the  a^on.   Br.  Adlion  fur  le  Statute,  pL  23. 

Zt:!!ry    •  Cites  5  E.  4.  3*. 

i*ff«  Ljids  or  teuettuiUSf  miejs  in  cafe  where  erdry  is  given  by  iaWf&c.  and  lands  or  tenements  in  the  hanis 
of  a  termor  [for  yearsy  are  lands  or  tenements]  as  .well  as  in  the  hantls  of  the  ttnam  of  the  frank- 
tenemeot.    Br.  A^ioa  fur  le  Statute,  pL  25.  cites  L.  5.  E.  4. 15. 

3.  Trefpafs  upon  the  ftatute  5  R.  2.  ubi  ingrefTus  non  dator 
per  legem  lies  for  termor ;  but  fee  elfewhere  that  contra  it  is  ofac^ 
tion  upon  the  ftatute  of  8  //.  6.  quod  expulit  ^  diffeifrvit  \  becaufe 
it  is  only  for  tenant  of  the  franktenem^nty  quod  mirum !  for  the  ftatute 
in  the  ancient  book  is  expulit  vel  dijeijivit,  Br.  AcHoa  fur  le 
Statute,  pi.  17.  cites  38  H.  6.  4. 

4.  And  the  baron  may  have  the  action  alone  on  ^  R.  2.  qttare  of% 
ff.  6.  it  feems  he  may ;  for  he  recovers  only  damages  in  the  one, 
or  in  the  other,  and  no  laytdy,  aj>d  therefore  all  is  one,  as  it  feems. 
Br.  A£tion  fur  le  Statute,  pi.  17.  cites  28  H.  6.  4. 

5.  Tenant  byjlatute  merchant ^  by  elegit j  &c.  may  have  fuch  ac- 
tions,, per  Brian.     Br.  A£Uon  fur  le  Statute,  ph  23.  cites  5  £• 

4-34- 

6.  If  a  man  has  no  eftate  but  as  tenant  by  nafon  of  an  execution^ 

he  cannot  prefer  an  indi6lment  upon  the  8  H.  6.  becaufe  he  has  00 
>    freehold.    Sav.  68.  pi,  141.  19  Dec.  27  £liz.  at  the  feffioos  at 
Newgate,  Anon. 


(B.  a)     Anions.     IVrit   or    Declaration   good  or 
not.     And  in  What  Cafes  the  Writ  fliall  abate. 

1.  Forcible  entry  the  writ  was,  that  ilUcite  intravitj  and  noC 
faid  vi  If  armii^  and  therefore  the  writ  was  abated  quod  nota. 
Br.  Forcible  Entry,  pi.  18.  cites  9  H.  6.  19. 

2.  It  is  confefled,  that  vi  expulit  &f  diffeijivity  and  fo  of  vi  ttnety 
after  peaceable  entry  is  within  the  cafe  ot  the  ftatute  8  H.  6.  but 

[  401  ]  ^eft?  words  adhuc  extra  tenet  zre  not  in  the  ftatute  but  are  at  com- 
mon law  i  neverthekfs  note,  that  it  is  not  ufual  to  make  rejiituti$n 

u 
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id  the  party,  unleis  thcfe  words  arc  contained  in  the  verdiS,  wherc-- 
fore  Ellerker  pleaded  to  the  writ,  becaufe  extra  tenet  is  in  the  writ 
and  not  in  the  ftatute.     But  Juyn  faid,  it  is  only  z/urmife,  as,  alia 
enormia,  and  fuch  like ;  therefore  the  writ  was  awarded  good,   Br. 
Forcible  Entry,  pi.  13.  cites  14  H.  6.  16. 

3.  It  was  agreed,  that  if  it  be,  quod  in  tres  acras  ingreflus  eft,- 
and  not  faid  ipjius  querentis^  the  writ  is  not  good.  Br.  Adion  fur 
le  Statute,  pi.  15.  cites  37  H.  6.  31. 

4.  Forcible  entry,  the  defendant  in  another  term  demanded  judg^  Br.  Cou-w^, 
ment  of  the  county  becaufe  the  certainty  of  the  iandj  as  12  acres  of  land,  P'-^$4-"ce« 
4  acres  of  meadow,  &c.  isnotalledged;  and  therefore  the  writ  was  bV.  KorcU 
abated  and  cannot  be  amended ;  for  it  was  counted  of  another  ^^e  Entiyi 
term  ;  and  fo  fee  that  for  default  in  the  count,  judgment  Jhall  not  be  ^^  *|*^ 
that  the  count  fhall  abate,  but  that  the  writ  JhaU  abate.     Br.  Brief,  — Trcfpaft 

pi.  247.  cites  38  H.  6.  Z.  upon5R.2« 

that  the 
defendant  eftterfd  into  divers  lands  and  tenemfnls  of  tbt  plaintiff  in  D»  fcc.  and  per  Danby  C|i.  J.  and  Ca- 
teiby,  this  writ  is  not  good,  into  diver fe  lands,  &c.  VtV  the  uncertainty j  though  he  d- darts  the  certainty 
/'« the  camt ;  Pis;ot,  and  Combcrford,  prothonatory  faid,  that  thei  e  are  fcveral  fuch  writs  in  chancery 9 
and  feveral  fuch  precedents  in  C.  B.  And  after  tlie  defendant  palled  over  and  pleaded  in  bar. 
^T»  Brief,  pi.  348.  cites  4  £•  4.  iS. 

5.  In  forcible  entry,  becaufe  the  defendant  oujied  die  plaintiff 
of  the  land  with  force  ^  6f  dlffeifvuit  ^  adhuc  extra  tenet ;  and  ex- 
ception was  taken  to  the  writ,  that  the  ftatute  is  in  the  diijunilive^ 
viz.  where  a  man  difleifes  another  with  force,  or  enters  peaceably 
and  holds  with  force ;  and  yet  the  writ  was  awarded  good  ;  and  it 
is  (aid  there,  that  20  H.  6.  and  14  H.  6.  agrees  herewith,  ^i. 
Forcible  Entry,  pi.  15.  cites  i  E.  4.  19. 

6.  Trefpafs  upon  5  R.  2.  by  baron  and  feme ;  Catefty  prayed 
judgment  of  the  writ;  for  the  baron  has  nothing  but  injure  uxoris^ 
and  die  writ  is,  that  the  baron  and  feme  entred  into  the  manors  where 
it  (hould  be' the  feme  entered  into  the  manor ;  &  non  allocatur,  but 
the  writ  good,    Br.  Brief,  pi.  345.  cites  4  E.  4.  13. 

7.  Trefpafs  ubi  ingrefTu?  non  datur  per  legem  in  the  manor  of  P,  Forcible 
in  A.  B*  end  C.     Littleton  faid  that  one  acre  parcel  of  the  manor  is  in  ^P}^  '"'•. 

'  i»t  ■•»  r    \-  '         "^     1  I  .toe  nuinor  of 

P.  not  named  m  the  writ,  judgment  of  the  writ  j  and  no  plea,  by  d.  and  <ii"d 
clear  opinion  of  the  court  5  for  the  plaintiff  does  not  malce  his  not  fay  in 
plaint  but  of  entry  into  the  3  vills,  and  fhall  riot  recover  damages  '^^^  *"  j' 
but  in  thofe  3,  and  not  in  the  4th,  and.  if  he  gives  the  manor  in  the  for  ifmay' 
3  that  which  is  in  the  4th  does  not  pafs,  and  fo  of  a  fine  of  it  in  be  a  viii, 
J  vills,  Br.  Brief,  pi.  33Q.  cites  5  E.  4.  103,  ?;>^^f|;  ^J"« 

known.    Br.  Erief,  pi.  435.  cites  19  H.  6. 49. 

8.  It  is  agreed,  that  if  the  plaintiff  declares  that,  the  defendant  |- P-.^*'- 
with  10  perfons  entered  \   it  is  not  good  without  faying  with  10  pj.^'J'^^'^f^ 
peribns  ignotify  quod  nota.    Br,  Forcible  Entry,  pi.  24.  cites  i  H.  cites  s.'a 

*7     IQ  unhfs  be 

/'      "'         •  Jl^ows  ibeir 

9.  Trefpafs  was  brought  for  entry  into,  &c.  fuch  a  day  and  de^  «''a«^- 
taining  the  poffeiTion,  to  the  time  of  exhibiting  the  bill  without  ailedg- 

ing  any  day  when  the  bill  was  exhibited.   After  verdift  for  the  plain- 
tiff, it  was  moved  li>  arreft  of  judgment,  diat  die  time  of  th^  de- 

1 1  3  tainQC 
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tamer  (hould  have  appeared  to  the  jury ;  for  they  ought  to  give  da- 
mages, according  to  fucb  time,  and  his  lofs  thereby,  and  the  appear- 
ing thereof  of  record,  is  not  fufficient,  and  of  that  opinion  was  Do- 
deiidge  J.  and  Broome  informed  the  court,  that  the  courfe  was  to 
limit  a  day  certain  in  the  declaration.  2  Roll.  R.  135.  Mich. 
17  Jac.     bliford  v.  Goodrick. 

[  402  ]  (C*  a)  Pleadings.     Good  or  not. 


JiutiftU  I.  '-p  R  E  S  P  A  S  S  upon  5^2.  the  defindant  Jail,  that  bis 
TcZ'T  predecej/ory  majler  of  the  hofpital  of  D.  ^as  fiifed  and  Sd^ 

fnh'ed  in  the   ^»^  ^^  entered  as  majier  and  gave  colour^  and  held  no  plea,  becaiife 
fo:oiH<.ulony      he  did  not  Jhew  the  foundation^  and  that  he  was  elected  and  pr^ejfei 
'  «^r  *^  be    ^^ft^^^  <\\xqA  nota,  by  which  he  amended  bis  p\ea,  and  (aid,  that 
cxprclTed,     ^"^  bad  the  hofpital  of  St.  John,  incorporated  of  mafier^  brothers  and 
w  hich  was  Jifters  time  out  of  mind',  and  that  they  ufed  after  the  death  of  every 
Adr^>*^  f^*^'  /w^^r,  that  the  brothers  and  Jifters  Jhouid  choofe  another  nujfter^  and 
le  Statute,      *^^^  ^«   ^^^^  majier-^  was  feifed  and  died-,  and  that  this  fame  defend^ 
p!.  9.  cites    anty  before  the  entry ^  €fff .  was  ele^ed  majier  by  the  brothers  andji/iersy 
34  H.  6,       and  enter edy  &c.  as  above,  and  well,  without  exprejpng  the  number  oi 
brothers  and  fifters ;  for  the  corporation  was  made  before  time  pf 
memory,  and  peradventurc  no  exprefs  number.     Br.  Adion  fur 
le  Statute,  pi.  9.  cites  34  H.  6.  27. 
CoKtroy  if  he       2-  Trcfpafs  upon  S  R,  1*  feoffment  of  the  mciety  of  the  land  where^ 
fays,  of  one     &c.  and  giv'ino  colour  is  no  plea ;  for  it  may  be  of  a  moiety  fevered* 
7%%      ^^'  A^*°^  f""^  '^  Statute,  pi.  43.  cites  38  H.  6.  8. 

t'Mt ;  for  othcrwife  it  is  no  anfwcr,  wJien  the  plaintiff  makes  his  plaint  of  entry  into  the  whole, 
if  the  one  moiety  be  fevered.    Br.  Adlion  fyr  le  Statute,  pi.  43.  cites  38  H.  6. 8. 

And  the  3.  Trcfpafs  upon  the  flatute  5  R.  2.  the  defendant  faid^  that  the 

f!id*^forTaw  P^^^^  '^  ^^  tfcr^j,  which  is  parcel  of  the  manor  of  B.  which  is  his 
in  the  lime  franktencmenty  and  per  Choke  Jullice,  it  is  no  pica  in  this  ac^on. 
of  •  H.  8.     Br.  Aftion  fur  le  Statute,  pi.  27.  cites  2  £.  4.  6. 

For  the  de- 
fendant ought  to  intitle  himfelf  to  a  lawful  entry  ;  for  Hijpifir  has  fmnkutument,  and  yet  he  en» 
tere  J  where  entry  is  not  given  by  law.  Ibid.  *  Br.  A^ion  fur  Ic  Statute,  pi.  40.  cites  P.  13 
H.  8.  accordingly,  per  Sherwood  and  others-— S.  P.  and  the  reafon  fcems  to  be,  becaufc  this  plea 
may  be  true  by  difeijin  ;  and  tne  adUon  is  to  try  the  title  of  entry.  Br.  Action  fur  le  Statute^  pL  5. 
cites  27  H  8.  26. 

•  s.  P.  in         4.  In  trcfpafs  ubi  ingreflus  non  datur  per  legem,  or  in  trefpais 

JiiImm'r.  f  forcible  entry  in  A.  B.  and  C  it  is  no  plea  to/tf>,  that  C.  is  a 

2.  for  entry  hamlet  of  B.  judgment  of  the  writ;  for  nothing  is  to  be  recovered 

Into  ;he  but  damages  in  thofe  actions ;  but  it  was  faid,  per  Jenny>  that  tq 

E  at  E.^but  %>  ^^^^  '  ^^  f^^^  ^^^^^  hamlety  nor  place  known^  &c.  is  a  good  plea 

it  docs'not  >"  thofe  adlions,  but  the  frrft  plea  is   a  good  plea  in  an  a^ion  in 

appear  which  a  man  Jhall  recover  the  tand\  for  he  fliall  not  deiAand  a  thing 

conduXd*  twice;  but  in  this  aftion  nothing  is  to  be  recovered  but  damages  i 

toihewrit  3nd  after  the  defendant  was  awarded  to  anfwcr ;  quodnptsu*  Br« 

orinkir.  Brief,  pi.  329.  cites  5  E.  4.  88.  • 

It  feems 

ttiat  he  ^u^ht  to  rondttde  to  tb'  writ ;  for  aftrr  he  pleaded  to  the  writ,  becaufc  t%vo  acrsi parcel cfibt  ma» 
nor  extendi  d't ft',  C.  anotkr  vMi  and  (ii'erefore  it  fetros  that  the  one  plea  and  the  othei*  were  co  tbs 
writ.    Br.  Barre,  pi.  40.  cites  9  £.  4.  3. 

5*  la 
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5.  In  an  a£Uon  upon  the  ftatute  5  R.  2.  7.  the  defendant  faid-^  ^*^  't'''^' 

that  be  wasfeifedj  till  by  B.  dijfelfed,  vjho  enfeoffed  the  plaintiff  upon  '^^  j-^^f ''*' 

whom  be  entered  peaceably^  the  plaintiff faid  that  B.  did  not  difjeife  bim*,  and  gives  ro- 

prift,  &€•  per  r  airftix  and  Catefby,  the  plaintiff  has  not  made  title  '®^>  there 

to  bimfebf^  therefore  ill.     But  per  Pigot  and  Jenny,  the  defendant  ^^e  Plaintiff 

has  gwen  tttle  to  the  plaintiff  in  his  bar^  and  thei^e fore  tt  tsfufficient  wttketit/e, 

for  the  plaintiff  to  maintain  it,     Br,  Trefpafs,  pi.  188.  cites  9  E.  Br.  Tref- 

A.  4.0.  pa^s,  pi. 

^   ^^  188.  cites 

9  £.  4«  49» 

6*  Trefpafs  upon  5  R.  2.  of  entering  into  20  acres  in  D.  the  de-  Br.  Banre, 
fendantfaidj  that  A.  was  feifed  of  20  acres  in  S.  and  infeoffcd  him^  dtesS.c!'' 
by  which  be  entered^  and  gave  colour^  &c.    Abfque  hoc^  that  be  entered 
into  the  20  acres  of  land  in  D,  and  a  good  plea  to  make  the  vill  par- 
cel of  the  iffue,  for  inveigling  of  the  jury,  and  a  good  replicationy 
which  was  acknowledged  by  the  oncy  and  by  the  otber^  which  was  agreed   r  ^q  ^  1 
by  the  juftices,     Br.  A<^ion  fur  le  Statute,  pi.  32.  cites  11  K.   *"  ^    "^  J 

4-9- 

7.  Trefpafs  upon  the  5  R»  2.  the  defendant  faidy  that  the  plaintiff  5  Rep.  6t, 

bad  anotSer  writ  pending  oftbefanie  entry  upon  the  Jlatute  o  H.o,  b.  inSpAR- 

and  averred,  that  all  was  of  one  and  the  fame  entry  ;  and  no  plea  *'^'*  "^«» 

per  Cur.  becaufe,  nothing  is  to  be  recovered  but  damage^  and  no  land,  reaVon  in 

as  in  precipe  quod  reddaty  and  diverfe  entries  may  be  made  in  one  this  cafe 

and  theiamcday.     Br.  Brief,  pi.  317.  cites  5  H.  7.  15.  iTc^^^^h^*' 

reporter  millook)  was  utterly  denied  by  the  court,  where  it  is  faid,  that  becaufe  diverfe  trefpaffes  may 
be  done  in  one  and  the  fame  dnyi  therefore  it  is  no  plea  (as  it  is  there  faid)  in  trefpafs  that  other  ac« 
tioii  is  pending)  &c.  for  the  fame  trefpafs ;  for  by  the  fame  reafon,  after  the  plamtitfhas  recovered 
in  trefpafs,  and  bringi  action  for  the  fame  trelpafs  again  ;  the  defendant  cannot  aver,  that  all  is 
fur  one  and  the  fame  trefpafs. 

8.  In  an  adion  upon  the  ftatute  5  R,  2.  the  defendant  ^/7//  not  SozeWon 
fkad  by  a  name  \  for  there  the  certainty  of  acrejs  is  comprifed  in  the  "pon  the 
writ'i  contrary  in  trefpafs,  per  Bryan  and  Choice  JulHces,  quod  ^^^"^^^  ?[^ 
Catefby  conceffit ,  but  by  him,  where  the  plaintiff  gives  name  in  his  try  into  a  "* 
count,  the  defendant  may  vary  from  it,  and  lb  note  a  diverfity.     Br.  ^'/<r  ^**fi  «o 
Trefpafs,  pi.  360.  cites  21  E.  4.  80.  --'  »f^^  ^ 

the  fervices^  the  defendjnt  pLadtd  in  bar,  and gav  the  acres  a  ndmttond  was  not  fufftred  to  give  name 
no  more  than  in  a(fi(e  or  precipe  quod  reddat,  banujt  tbt  plaintiff  has  given  certainty  in  hiideclarationf 
and  fo  the  defendanr  fhall  plead  to  it  at  his  peril ;  as  in  writ  of  entry  m  nature  of  a0ife  he  ftiall  not 
give  name.  Br.  Pleadings,  pi.  i^i.  cites  5  H.  7.  z8.— >Br.  Adlioo  far  le  Stat;  pL  21.  cites  S.  C« 
— ^Br.  Tr«fpafS|  pi.  277*  cites  S.  C. 

9.  In  forcible  entry,  the  defendant  pleaded  a  deed  of  ^feoffrnsnt  *  In  trcf- 
with  warranty  of  the  ancejiorofthe  plaintiff  whofe  heir  be  /j,  &c.  ^'^^^"J'*^^ 
juid  the  plea  good,  per  Townfend,  but  Brian  c  contra.     Br.  For-   w.is  held  no  ' 
cible  Entry,  d.  31.  cites  11  H.  7.  15.  plea,  nou 

J^^      ^  '       -^  withftand- 

Ing  tb2t  it  be  pleaded  by  dad,  quod  nota.    Br.  Action  fur  le  Statute,  pi.  20.  cites  i  H.  7.  12. 

10.  In  a£lion  upon  the  ftatute  of  8  H.  6.  of  forcible  entry,  or  in 
trefpafs  upon  5  R,  2.  ubi  ingreffus  non  datur  per  legem,  non  in^ 
grcffus  eji  contra  formam  Jlatuti^  is  a  good  plea.  Br.  A6lion  fur  le 
ptatute^  pi.  ij.0.  cites  P.  23  H.  8.  per  Sherwood  and  otliers. 

I  i  4  II.  In 
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S.  p.  And 
U  is  a  good 
reff'i  ration, 
that  the 
plaintiff  v/as 

f ri fid  till  tU 

d'feruLvtt  em. 
tered  contra 
Jormnmjia* 
tutif  nhfjue 
bee,  that  be 
di/Jcifed 
him;  nota. 
Sr.  AAion 
fijr  Ic  Sia- 

tUtOi  pi.  I. 

pites  $6  H. 
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11.  In  an  adion  upon  the  ftatute  5  R,  2.  in  trefpais,  it  ii^  a  good 
plea,  that  the  defendant  was  Jeifed  till  by  the  phiniiff  diffeifed^  itptM, 
whom  he  entered  i  for  the  defendant  fliaU  not  be  compeUcd  to  make, 
title  to  himfelf  unlefs  he  will,  per  Fitzh.  Arg.  Br,  Trefpafi,  pL  i, 
cites  26  H.  8.  4.^-but  cites  27  H.  6.  3.  contra.  But  2i  K  4. 
foU  74.  is  accordingly,  if  he  ^yj,  that  it  is  the  fame  trefpafsy  Vc,  if 
which  the  plaintiff  brought  its  a^ion^  and  herewith  agrees  5  H.  7, 
fol.  1 1,  and  9  H«  6.  fol.  32.  and  27  H.  6*  foL  i.  and  in  15  H.  7. 
fol.  1 1,  it  is  a  good  plea  for  the  defendant,  that  y,  infeoffed  him^  bf 
which  he  was  feifed  till  by  the  plaintiff  dijfeifed  upon  whom  be  entered^ 
but  there  he  m^de  title;  co;itra  fupnu  Br«  TreifMi^  pi.  i*  6te$ 
26  H*  8«  4^ 

3.  47. 

12.  It  fuffices  upon  the  Jfatute  21  Jac.  i.  15.  diat  entry  was 
made  on  a  copyholder  or  lej/ee  for  years^  and  that  he  was  expelled  i  but 
upon  the  ftatute  8  H.  6«  9.  you  muft  always  alledge  a  freehold  and 
feifin  in  fome  body ;  and  if  it  be  an  entry  upon  a  leflee  for  yeaiSi 
you  muft  fay,  that  the  entry  was  made  on  the  freehold  of  J.  sm  the 
pojfeffwn  of  B,  and  that  fo  he  dijfeifed  A.  and  of  neceflity  there  mufl 
be  a  difTeifm  of  the  freehold  laid,  and  upon  reftitution  the  pofleffion 
is  reilored  to  the  lefTee,  and  the  freehold  to  the  other,  and  on  this 
ftatute,  difleifin  is  a  term  of  art  not  to  be  fupplied  by  any  other 
word,  per  Holt;  and  rule  abfolute,  per  tot.  Cur.  Farr.  123.  HilL 

I  Annas,  B.  R.     Queen  y.  Taylor. Poph.  205,  Anon,  was  % 

cafe  upon  the  flat.  %i  Jac.  1.15.  per  Holt  ibid, 


pLx« 


rP.F.N. 


[4<?4]  (D,  a)    Pleadings.     "^  Not  Guilty,  Uc^     In  what 

Cafes  it  is  a  good  Plea* 

!•  'I^  O  T  E,  on  an  indi^^ent  of  forcible  entry  found  before 
-'•^  juftices  of  peace  ^nd  removed  hither  on  the  ftatutes  5  Elix, 
and  15  R.  2.  the  party  pleads,  as  to  the  entry  with  force^  not 
guilty,  and  he  was  forced  to  anfwer  to  the  entry,  wherefore  he  juf- 
tified  the  ent^,     fialp's  Notes  on  F.  N.  B.  248  (H)  cites  7  H, 

2.  In  a£tion  for  a  forcible  entry,  not  guilty  is  m  good  pka,  &• 
Forcible  Entry,  pi.  13.  cites  14  H.  6, 16. 

3.  Trcfpafs  upon  forcible  entry  a^lpft  E.  P.  yiho  fafd  that  % 
^.  was  feifed  in  feey  and  leafed  to  the  defendant  for  life^  ^md  by  this 
he  was  feifed  j  arid  the  plaintiffs  by  colour  tfa  deedy  ISc,  made  by  /.  M 
where  nothing  paffed^  ^c.  entered  upon  hirkj  and  he  re-oufled peactabfyf 
4ibfque  hocj  that  the  defendant  oufted  him  with  forci^  or  detarni 
withforce^  and  ihewed  that  he  in  reverfion  was  in  war4  of  the  kiq^ 
and  prayed  a  Id  of  fhe  king ;  and  \>y  tbp  beft  opinion,  becaufc  be  1$ 
fenantfor  life^  ^id  has  franktenemcnt,  he  Jhqll  not  have  aid  in  tref' 
fafs  of  the  king,  nor  of  a  common  perfon }  by  which  the  defendant 
pleaded  not  guilty^  and  it  was  admitted  a  good  iffuc ;  for  it  was 
#rgiied,  whe^hcf  he  fhajl  have  it  ox  Wt,  apd  at  laft  it  w>s  aduuttwl 
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fer  plea  and  well ;  for  it  is  faid  elfewhere,  that  in  affife  andtrefpafs 
the  defendant  may  wiive  the  pleading  and  plead  the  general  ijfue.  Br* 
Forcible  Entry,  pi.  6.  cites  22  H.  6.  17. 

4.  Trefpafs  of  forcible  entry  by  G.  againft  K.  priorcfs  of  B.  and 
counted^  that  he  diffiifid  her  with  force^  and  yet  detains  with  force  \ 
the  defendant  pleadeo,  that  the  piaintifF  was  feifed  of  the  fame  land 
the  day  of  the  writ  purchafed^  judgment  of  the  writ,  &  non  allocatur; 
for  per  Moyle,  in  replevin^  and  counted  quod  adhuc  detinet,  it  is  no 
pleay  that  the  plaintiff  is  fetfed  of  the  beafts,  and  was  the  day  of  the 
writ  purchafed  Per  Newton,  the  plea  does  amount  only  to  quod  non 
detinet  withforce<,  which  is  no  plea  by  itfelf  nor  to  fay^  that  he  did 
not  diffeife  bim  with  force.     Br.  Forcible  Entry,  pL  o.  cites  22  H, 

^•37-        . 

6.  And  in  trefpafs  of  grafs  fpoiled.  It  is  no  plea,  that  non  depa(clt 

herbas,  &c.  but  Oiall  fay,  not  guilty,  by  which  he  was  ruled  to  an- 

fwer,  wherefore  he  fatd  that  X>.  his  predeceffor  was  feifed  in  fee  in 

right  of  the  churchy  ttU  by  J.  S.  diffeifid^  who  enfeoffed  NLwhofe  efiate 

the  plaintiff  has^  and  the  predeceffor  diedj  and  bis  fucceffor  entered 

peaceably^  ahfque  hoc^  that  he  entered  with  force,  or  detained  with   *  ^. 

/brce;  the  piaintifF,  proteftando^  that  he  did  not  confefs  any  thing  by  JJ^rgcr'cdi- 


-  w  ..... ...  oocIl 

f  that  j  he  did  not  confefs  fuch  *  defcent,  pro  placito  [faid]  that  die   the  other 

defetidaitt  made  continual  dainty  in  which  time  M.  died^  by  which  the   ^^ff^  \ 

proteftation  was  oufted  as  being  repugnant ;  for  he  confeffes  and   ^^^  ^^e'' 

avoids  the  defcent  by  the  continual  claim.    Br.  Forcible  Entry,  yearbook 

pK  8.  cites  22  H.  6.  37.  « (aifcenu) 

6.  In  trefpafs  upon  5  iS«  2.  it  was  admitted,  that  colour  fhall  be 

given  in  this  adjon,  as  in  trefpafs,  and  the  defendant  may  plead,  not 

guibyy  and  fo  to  iffue,  and  admitted  there.     But  it  is  faid  at  this  day, 

that  it  is  no  plea,  but  Jhallfay^  that  non  ingreffus  eft  contra  formam 

Jiatuiin    Br.  A£^ion  fur  le  Statute,  pi.  29.  cites  jE.  4.  i. 

'J.  trefpafs  upon  the  ftatute  of  5  A.  2.  againfi  A.  5.  and  d 
which  B,  came  and  pleaded  not  guilty ;  and  fo  fee  that  not  guilty  is  a 
good  iiTue ;  and  >/.  and  C.  came  and  faidj  that  one  B,  was  Jeijedy 
andy  a  long  time  before  that  the  plaintiff  any  thing  hady  infeoffed  the 
faid  A.  and  C  and  gave  colour  to  the  plaintiff;  and  iht plaint tfffaidy 
that  this  jB.  //  the  fame  J5.  which  is  one  of  the  defendants^  and  they 
make  title  of  their  own  poffejjiony  and  yet  good ;  for  two  may  make 
title  by  the  third  as  well  as  by  a  ftranger,  and  it  is  well ;  for  there  [  40  J  1 
H  no  reafon,  that  the  name  of  the  feoffor,  put  in  the  writ  bv  the 
dainti^  fhzSi  ouft  the  defendants  of  their  bar,  Br.  Adion  (ur  le 
jitatute,  pi.  36.  cites  i  E.  ^.  4. 


(E.9)  Pleadiq^ 


•*. 


4^5  SottifAz  (Bntt^  anH  Detainer; 


•  sec(F.a)  (E.  a)    Plcadings.     *  "Jujlification.     In  what  Cafc# 

it  is  a  good  Plea. 


I.  T  N  aflion  upon  the  ftatutc  8  H.  6.  the  defendant  pleaded  dot 
-*•  ii\t  franktenement^  at  the  time  of  the  entry  Jupp^ed^  was  tn  J. 


S.  P.  in 

trefpaCs 

vpon  the  ,  c^    -kt   -  ,.----- 

liatute  5  R.  iv,  and  that  he  as  fervant  to  j.  N.  and  by  bts  commandment^  entered 

«.  the  de-      peaceahly^y  abfque  hocy  that  he  entered  with  force ;  but  this  was  held  no 

/aid  ^that  P^^^  P^*"  ^"'"'  ^^'^  ^'^  ^^'  '"^'^^  ''^^>  bccaufe  the  word  diffetfioit 
tlie  placo  fuppofes frankUnement  at  the.  time^  tie.  in  the  plaintiffl  Br.  i^ordble 
where,  &c.   Entry,  pL  13.  cites  14.  H.  6.  i6. 

Hnement  of  y,  JV".  curd  hty  by  bit  cmmaruly  erteredy  r.nd  Littleton  and  Danby  Juftices  hcW  it  BO  pleas 
lor  the  ai<5iloa  is  given  by  the  ftatute,  and  Ihcrcfurc  nu~ht  to  bavc  ajpcc'xalanfattr^  ami  not  as  n^uusJ 
writ  oftrfjpajs,    Br.  Action  fur  le  Statute,  pL  15.  cites  37  H.  6.  31. 

Trcfpafs  2..  JPT^ereupon  the  defendant  pleaded,  that  y.  N.  wasfetfedinfeej 

upon  5  R,  till  by  the  plaintiff  dJlfeifed^  by  which  the  defendant,  as  fervant  of],  N\ 

The^^*/i«-  *"^  ^y  ^^  command,  entered  peaceably,  abfque  hocy  that  he  entered 

dafttjaldf  with  force^  or  dijfeifed  him  with  force ;  and  per  Juyn,  if  he  had  iaid 

that  R.  Mid  abfque  hoc^  that  he  diffcifd  him  with  for  cey  it  had  been  a  good  plea. 

fijj'tiiib  ^'*'  Forcible  Entry,  pi.  13.  cites  14  H.  6.  i6, 

the  pbinti^  dijfeijtd,  uf>en  tvffont,  the.  dejfr,dmtj  as  fervant  to  them,  and  by  thiir  commandf  eiitertd\  the  tlaa* 
tiffj.udy  thut  T.  iuasj\ijcdy  tU  ry  the  j\nd  R.  and  //'.  diO\ip.J,  -whlcb  R,  and  /K  vfcrc  Jeijd,  tilt  cy  lift 
flainti^  dijjelfedy  ujx^  wboirt  T.  re-cnt  red  und  Inf-'-^fd  the  phuntiff,  by  ^'bs:b  bcvkiiJei/rAtt.'ithedtfm- 
dant  did  tbe  tr  tjp.tjs  j  and  by  this  the  bar  is  cofifjjtd  and  avoided,  Br*  Confefs  and  Avoid,  pi.  4JL  Qlci 
1 1  £•  4*  f . 

Aaion  J.  In  trcfpafs  upon  5  R.  2.  the  defendant faidy  that  the  plamUff 

^tuteV^  2.  ^^  ^^^  ^^^^  ^f-^'  ^^^  *  attached  for  taking  beafls^  anddiftrefs  awards 

wbi  ingief-  edy  and  the  bailiff  prayed  the  defendant  to  aid  him  to  affift  the  bailiff 

fus  non  da-  to  diflrain  the  plaintiff  in  the  place  where  the  entry  isfuppofedy  wt>o 

IcnfThc'  ^^^fiy  which  is  the  fame  entry,  &c.  and  per  A(hton  and  Necdhain 

dcjtldint  Juftices,  this  is  no  plea  ;  for  by  fuch  entrv  he  claims  no  intereft  in 

jhi^'idbcw  the  foil,  and  therefore  he  does  not  confeis  and  avoid,  nor  travoies 

}Zd'^alTn^  ^y  which  he  faid  abfque  hocy  that  he  entered  in  any  ether  manner^ and 

turned tbai  then  z  good  olca,  per  Choke,  for  the  inltru£tion  of  the  lay  jury  if 

tbe  ieajii  general  iflue  ihall  be  joined,  but  Aihton  and  Needham  contra ;  ix 

T"  I'  J  per  Needham,  it  fliall  be  abfque  hocy  that  be  entered  as  tbe  writfkp^ 

jO'.^rudand        r  ,*i  \  r  T»*rk»/»ir»'' 

nuxtbrrnam     pofes\  contra  Aihton,  therefore  quaere,     £r«  A(^oa  iurle  Statutf) 

Vasa^ard'     pj.  JO.    citCS  4E.  4.  I3. 

#(/y  and  be 

mi  ftrvant  and  officer  of  tbe  courty  entered  and  ftted  tbe  witbermmt^  abfpte  Aif,  tkat  it  frud  ai  tbt  «w| 

Jyppcfcs^  and  by  the  opinion  of  the  judiccs,  this  is  a  good  plea.    Br.  Action  fur  le  Stamtey  pt  23* 

cites  3  £.  4.  34. 

4.  Trcfpafs  upon  5  R.  2.  the  defendant  ')ujiiped  for  a  wayi  wad 
per  Brian  and  Ivi  cedham,  this  is  no  juftification  ;  becaufc  he  claim 
nothing  in  the  foil  of  irJcrcfly  as  leafe  for  years,  &c.  nor  any  manu* 
ranee,  but  Catefby  contra,  quaere.  Bn  Aoiion  fur  Ic  Statute,  pL 
31.  cites  8  E.  4.  8. 

5.  In  trclpfs  upon  5  R.  2.  ubi  ingreffus  rion  daturpcr  legem  h 
3.    Defendant  pleaded  a  recovery  of  the  3d.  patt  of  the  moiety  againft 
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ofu  of  the  flatntiffsj  and  execution  bad\  and  it  is  a  good  bar.     Br« 
Barre,  pi.  83.  cites  18  £.  4.  28. 

6.  The  defendant  jitftified  his  entry  by  common  appendant^  ahfque 
boc^  that  he  dijfeifcd  ihe  plaintiff.  Per  Fifher,  this  is  no  plea;  for 
cLiim  of  common  is  no  property  in  the  land^  but  per  Keble  contraj 
for  common  ii  inter ejl  in  the  land;  contra^  if  he  enters  to  feevjaji^ 
er  to  diftrain^  ^r  if  he  enters  as  flieriff  to  ferve  a  wriij  but  to  enter  to 
have  common  of  eftovers  or  of  turbary  is  a  good  plea,  and  fo  was  [*  406  1 
the  opinion  of  the  court.     Br.  Barre,  pi.  109.  cites  10  H.  7.  9. 


covenant,  f  ^^  cannot  vouch  by  it ;  for  the  warranty  is  perfonal.  Bioc>ke 
Br.  Barre,  pi.  55.  cites  21  H.  7.  32.  per  Fineux  and  Brudnell.  have  the 
8.  The  king  grants  cuftodiam  cajhi  to  A.  and  after  grants  cajlrum  oi^f  for] 
to  B»  and  his  heirs  ;  B.  fends  his  fervants  to  prepare  his  lodgings, 
&c.  A.  (huts  the  door.  The  fervants  of  B.  break  it  open  and 
enter.  The  pofleffion  of  A.  was  held  the  pofleilion  of  B.  and 
Cliis  can  only  be  trefpafs  to  B.  their  mailer ;  and  the  command- 
ment of  B.  is  a  good  plea  to  an  indidment  by  A.  Mo.  787.  Mich. 
4  Jac«  in  the  Starr  Chamber.     Lady  Ruflel  v.  Earl  of  Notting* 


(F.  a)  Pleadings.     Traverje  in  what  Cafes. 

f .  T  F  the  defendant  doth  plead  matter  in  har^  yet  he  ought,  in  the 
-*  end  of  his  plea  in  bar,  to  traverje  the  entry  with  force  which 
is  allcdged,  as  to  fay  abfque  hoc,  that  he  did  enter  with  force,  &c.  but 
yet  the  demandant  or  plaintiff  ought  to  anjwer  to  the  fpecial  matter' 
alledged  in  the  bary  without  anfwering  to  the  traverfe  with  force, 
&c.  F.  N.  B.  249.  (D). 

2.  Forcible  entry,  jupptftng  him  to  be  dijfeifed  tvith  force ;    the    sec  (E.  a) 
defendani  conveyed  hirrfelfin  by  dijcent,  by  which  he  entered  peaceably,   pi*  3* 
abjque  bocj  that  he  entered  fviih  force,  or  detained  withforccj  and  no 

plea }  for  tbe  plaintiiF  alledged  diiTeifin  with  force  and  not  entry 
with  force,  and  alfo  the  plaintiiF  did  not  alledge  detainer  with  force, 
and  the  defendant  cannot  traverfe  that  which  is  not  alledged  by  the 
plaintiiF;  by  which  he  faid,  that  he  did  not  diiTeife  with  force,  nor 
Retain  with  force.  Per  Newton,  this  is  not  j^ood ;  for  it  is  two 
matters;  by  which  he  (aid,  not  diiTeifed  with  force,  prift ;  and  the 
others  e  contra.     Br.  Forcible  Entry,  pi.  12.  cites  14  H.  6.  I. 

3.  The  defendant  faid,  that  J.  and  S.  werefeifed,  and  thereof  /«- 
feoffed  T*  and  P.  in  fee,  and  he  as  fervant,  &c.  entered  peaceably,, 

and  gave  colour  to  the  plaintiffjl^7^i»^  hoc  quod  intravit  nianu  forti 
i^  ipfum  expulit  faf  extra  tenuit  tnodo  l^  forma  prout,  fcfc.  and  did  not 
traverfe  the  diffeijin,  and  yet  well,  becaufe  difleifin  cannot  be  but  by 
cxpuliion,  and  therefore  this  word  expulit  anfwers  to  it.  Br.  For- 
cible Entry,  pi.  24.  cites  i  H.  7.  19. ' 

4.  In 

s 


4o6  iforcttile  Cntcs  anti  Detainer; 

4*  In  forcible  entry,  if  an  abatement  be  alled^ed,  and  g^t  in  tail 
by  the  abator,  and  that  the  donee  died  feifed ;  the  dying  ieiied  b 
traverfahle  and  not  the  abatement ;  for  the  dying  feifed  Xakss  away 
the  entry.     Br.  Forcible  Entry,  pi.  26.  cites  3  H.  7.  8. 

5*  The  court  held,  that  though  the  convidion  was  only  of  for- 
cible detainer  upon  view,  yet  it  was  traverfahle  upon  the  8  H.  6.  9. 
hy  him  that  had  been  three  yean  in  quiet  pojjiffionj  as  xveU  as 
upon  a  finding  by  inquifiiion\  and  that,  becaufe  the  party  is  to 
be  imprifoned.  i  Salk.  353.  Pafclu  4  Annae,  B.  R*  Queea  v. 
Layton. 


(G.  a)  Pleadings.     Monjlrans  or  Profert  of  Leeds. 

In  what  Cafes  • 

T.  CT^R  ESP  ASS  upon  the  ftatnte  of  8  H.  6.  the  defendant 
.    -^    pleaded  a  gift  in  tail  hy  an  abbot  and  ccvent  to  A.  B.  the  r/« 
mainder  in  tail  to  y,  S.  and  after  A^  B.  died  without  iffui^  and  J.  S. 
entered  and  died,  and  one  N.  entered  as  heir  in  tail  to  the  fiud  J.  S* 
r  4.07  \  ^^Uofe  eftate  he  hath,  which  N.  is  yet  alive,  and  gives  cdsar  to  the 
^  ^   '^   plaintiff;   and  per  Littleton,  Choke  and  Brian  J.  the  defendant 
who  pleaded  ought  to  fhew  the  deed  of  gift ;  for  an  abbot  and  co- 
vent  cannot  give  but  by  deed  \  and  the  defendant  ou^t  to  (hew 
the  deed.    Br.  Monftrans,  pL  6o.  cites  15  £•  4.  16. 


! '    '  (H.  a)  IJfue.     Of  what  the  Ifliie  (hall  be. 

:t,ii  -T^  H  E  iffue  in  forcible  entry  of  entring  with  force,  and  de- 

'  ^    f^    taining  with  foTCt^JhaUbe  always  upon  the  titUy  and  noi  ufem 

,the  force ;  and  vet  both  fpeak  of  the  force ;  but  if  the  title  be  found 

^*  agamfl  the  defendant,  he  is  eo  fa£to  convided  of  the  force ;  and  if 

-V    I  ^e  title  be  found  for  the  defendant,  he  is  excufed  of  the  fcvce,  qood 

nota;  for  fo  it  is  put  in  Ure.    Br.  Forcible  Entry,  pi.  j.  cites  %\ 

H.  6. 32. 


(La)  Verdift.  How  the  the  Jury  may  find,  Sup^ 
ported  or  intended  by  it^  what  \  or  what  is  a  fuN 
ficient  finding. 

I.;  T  N  forcible  entry  againji  twoy^ho  pleaded  not  guilty,  it  wai 

-*  fouTid  that  the  one  entered  with  forcej  and  the  ether  held  witk 

force  \  and  the  plaintiff  recovered  againft  both  in  fuch  a  writ  in 

B.  R.  per  Greenfield,  which  was  not  denie4t    Br.  Forcible  £iitiy» 

*  pi.  15.  cites  I  £.  4.  19. 

a.  Trtfpaft 
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^  Trcljpals  upon  5  R.  2.  the  defendant  faidy  that  nsn  ingre^us  Bat  if  he 
«^  cmtra  formamjtatuii  ;  and  /V  w  Ji  fiund^  that  in  2  ^tf  rf  j  dwided  ^^*^  Lwful 
frcm  the  third  part  nan  ingrejfus  ejt  prout^  &c.  the  defendant  al--  ^"^'^^  h 
iedgedin  arreji  rf judgment^  that  itjhali  be  intended^  that  the  plaintiff  ^\^^^^f 
and  defendant  J  by  this  verdi^^  are  tenants  in  common ;  and  then  this  cer  into  :he 
a^on  does  not  lie  hy  one  tenant  in  common  againft  another ;  and  .^j?^^'*^ »  l>ut 
upon  good  argument  it  was  agreed,  that  it  Jhail  not  be  fo  intended -y  t^nc  this  it 
by  which  the  plaintiff  recovered ;  quod  nota.     Br.  Action  fur  le  intended 

Statute,  pi.  34.    cites  2J  E.  4.   10.  befotepur^ 

Action  fur  le  Stature,  pL  34.  cites  xi  £.4. 10. 

3.  Forcible  entry  upon  8  H.  6.  the  defendant  pleaded  not  guilty, 
and  it  isfkund  that  the  defendant  diffeifed  the  plaintiff  peaceably,  and 
detained  with  force;  and  the  plaintirr  recovered,  per  Cur.  For  the 
ftatute  is  in  the  disjun^ive ;  and  if  the  one  point  or  other  be  found 
the  plaintlfF  (hail  recover.  Br.  Forcible  Entry,  pi.  14.  cites  6  H. 
7.  12. 

4*  Indidment  on  8  H.  6.  that  he  entered  with  forcij  and  diffeifed  Thejurroa 
//.  with  force^  end  held  him  out  with  force.     The  bill  was  found  jj^^^J|*,' 
fuoad  the  detainment  with  force,   and  thereupon  reftitution   was  fou^dpeJe^ 
avirarded.    Upon  removing  the  indidment,  exception  was  taken,  that  ^^^f  f^iry  and 
Ae  indi6bnent  was  ill ;  for  it  is  not  found  that  he  entered  peace-  ^"^^J^  "^^ 
eAhf,  as  it  ought,  according  to  the  words  of  the  ftatute.     And  of  thcrefons 
that  opinion  was  the  whole  court.  Cro.  J.  151.  Hill.  4  Jac.  B.  R.  itxvasmoT* 
Ford's  cafe Yclv.  99.  S.  C.  ^^  ^^. 

^^  no  reitita* 

tion  {baU  be,  part  of  the  indictment  bewg  found  to  be  falfe.  But  the  court  held  clearly,  that  in« 
ifmacb  as  Che  jury  had  given  their  v9r^3  at  to  botb^  though  the  detainer  be  found  peaceable,  yee 
the  indifhnent  is  good.  Otbetwfe  i/chey  had  given  m  vadiS  as  to  the  ditiUHt*;  but  bad  omitted  it  { 
for  there  it  fliould  be  ill,  and  no  reftitution  ihould  1>e,  according  t«  Ford's  cafe,  x  Sid.  99.  HiJ^* 
14  Jk  1 5  Car.  a.  B.  R.   The  King  v.  Sadler.— —i  Kob.  427.  S.  C. 

5.  Indictment  laid,  that  they,  manuforti,  entered  upon  thepofjeffton  The  con- 
^7.  S.  the  farmer  of  A.  B.  and  difetfed  A.  B.  and  him  fi  diffeifed  ""If^^^^^ 
extra  tenmt  till  the  day  of  the  inqulfttion.     Upon  exception  taken,  it  menV 
was  agreed  per  totam  Cur.  that  the  indidment  was  infufficient,  be-  where  a 
caufe  tfacjr  have  not  found  that  J,  S.  the  farmer  was  amoved  and  ex^  ^^^^  f^^ 
pulfedj  which  is  the  force  of  all  the  matter ;  for  the  poiTeilion  of  the  oufted  with 
firmer  or  termor,  is  the  poITeffion*  of  the  reverfioner,  and  without  force»ihaU 
mifting  the  Uffee,  there  can  be  no  diffeiftn  to  him  that  has  the  frank-  ^Jj'^  **/* 
tenement  j  and  die  indi<Stment'  was  difcharged.     Yelv.  165.  Mich.  rJvtrjio'n)^ 
J  Jac.  B*  R.    f  Freifton  v.  Shellito.  othcrwif« 

the  indidl- 
nient  is  noC'good,  and  the  rtJlUutl'm  Jfjoll  bt  made  to  bbn  in  revvfion  ;  and  if  be  vfillnft  have  reJlituttOHf 
the  tefftt  is  witbaut  remedy,  and  fo  it  was  ruled.  D*  141.  a.  per  Sanders  Ch.  J.  and  in  Marg.  pi.  48. 
cites  Trio.  38  £liz«  B.  R.     Matthew  v.  Comber.       ■   .f  See  D.  141.  in  Marg.  pU  48.  cites  Pafcb. 
38  Eltz.  contra.    Th«  King  v.  Locefter.  ^  r  .  ^  Q 1 

6.  But  if  the  indictment  had  not  exprejfed  y.  S.  to  be  farmer,  but 
j^enerally  that  the  cottage,  £5f  r.  were  in  his  occupation ;  then,  per  Wil* 
hams  J.  the  indictment,  which  found  the  diflfeifln  only,  had  been 
good  'y  becaufe  no  title  is  found  in  any  other  but  in  him  only,  who  is 
found  to  be  diflcifed;  but  finding  J*  S.  to  be  farmer  is  an  eilate 
known  and  certain,  and  fuch  far;r.er  muft  be  cjefted,  oiherwife  he, 
who  has  franktenement,  cannot  be  diflelfed.  Quod  nota.*  Per  tot* 
Cur,  Yclv.  165.    Frpifton  v,  Shdliti>. 

7,  In 


4o8  iFotcilile  €tttrp  anu  Detainer* 

7.  tn  an  indi^fancnt  againft  two  for  a  forcible  detainer  upon  die 
8  H.  6)  it  was  found  quod  intraverunt  ^  manuforti  extratenueragi  i 
it  w^  objected,  that  the  finding  quod  intraverunt  was  not  fuficient 
without  Jhewing  how^  whether  peaceable  or  with  force.     But  per  Lea 
Ch.  J.  and  Houghton  and  Chamberlaine  J.  reftitution  mdl  be  a« 
warded,  for  there  is  no  mean  between  a  peaceable  and  forcible  entrj, 
and  both  go  before  the  forcible  detainer  found  here ;  and  Lea  Cti. 
J.  faid,  that  the  word  (peaceable)  in  the  ftatute,  is  to  fuppiy  what 
was  not  remedied  by  5  R.  a.  and  he  thought  the  entry  Ihaiikl  be 
intended  vi  &  armis.     But  Doderidge  doubted  if  by  the  tenor  of 
the  flatute  it  be  good ;  for  there  cannot  be  a  detainer  widxMit  a 
tortious  entry,  and  this  entry  might  be  either  with  force  or  without^ 
and  by  the  indi6bnent  it  does  not  appear  what  the  entry  was. 
But  upon  the  opinion  of  the  3  other  judges,  reftitution  was  award- 
ed*   Palm.  194.  Trin.  19  Jac.  B.  R.  Ld.  Salifbury  ▼•  Sir  Antho- 
ny Afliley. 
The  India-       8.  An  indi^ment  of  forcible  entry  and  detainer  was  preferred 
"ualheJ^^     againft  S.  and  the  jury  found  as  to  the  detainer  wiA  (orctjkiUever§y 
and  reilUu-  but  as  to  the  entry^  ignoramus^    This  upon  exception  was  btid  not 
tion  award-  good  i  for  thcy  ought  to  have  found  all  or  none,    i  Vent.  25* 

41;^  Ifc.     "^^'*-  ^^  C^''-  ^-    ^^  ^'"6  V-  Seijeant. 

— Yclv.  99-  HilL  4  Jac.  R  R.  The  King  v.  Ford^tfcc  S.  P.  See  iJ.  4.  fup. 


(K.  a)  PuniQiment  thereof,  and  what  fhall  be  re- 
covered. 

Intrefpafs  ^-5  ^^c.  2.  cap,  7.  enads  that  none  Jhall  enter  into  lends  or  tern* 
upon  this  fnentSy  but  where  entry  is  given  by  laWj  and  in  a  peaceable  manMiTf 
^Smtff^^^    «/>^w  pain  ^  imprifonment,  and  ranfomed  at  the  king's  wilL 

(hall  not  recover  damagtifor  iht  ijfua  a»dprafUf  but  Only  for  the  cntry^  quod  noCn.  Br.  Action  fvrii 
Statute,  pi.  :8.  cites  2  £.  4  23.  Br.  Damages,  pi.  120.  cites  S.  C.  for  the  a^on  is,  thA  te 

entered  where  his  entry  is  not  given  by  law. 

But  hecaufe  that  ftatute  provided  m  J^udy  remtdy  in  this  point,  nor  txtetuUd  to  hoUmg  vahfrfp 
nor  left  any  fpccial  power  therein  to  the  jiiltices  of  peace  in  the  country.  Whci'cas  tlic  cjqien- 
ence  of  chat  unquiet  time,  required  a  more  ready  hand  to  the  funprcfTion  of  fuc!i  diforJer,  3td 
juflices  of  peace  were  (by  13  Rich.  2.  flat.  i.  7.;  then  newly  conltituted.  Lamb.  Eireiu  iii,Uji 
that  Uierefore 

2.  15  Ric,  2.  cap,  2.  enaAed,  that  when  a  forcible  entry  is  vale 
into  landsy  benefices^  or  offices  of  the  churchy  one  or  morejuftias  9/ the 
peace  taking  fufficient  power j  and  going  to  the  place  fo  kept  byfra^ 
and  finding  any  that  holdfuch  place  forcibly^  may  comnriit  the  ifff^ 
to  the  next  gaol^  there  to  remain  conviSf  by  the  record  of  the  ytfiice  ti 
he  hath  made  fine  and  ranfom  to  the  king  ;  and  all  people  in  tbectMt^ 
ty  Jhall  be  ajfijiing  to  the  jujlice  to  arreji  fucb  offender  upon  pain  tf^ 
and  imprifonment. 

^But  yet  again  forafmuch  as  this  laft  ftatute  ^\A  mt  extend  to  tfjoff  that' entered ptaaahhto^i^^^ 
vfiibforcet  n-^r  yet  reached  to  the  offenders,  if  they  were  removed  before  the  com  ng  of  the  }«&«•• 
*»r  made  tc/litution  of  tlie  poiTeiHen  fo  forcibly  gotten  |  nor  gave  su\y  pain  againil  the  Iheriffth* 
did  not  obey  the  precepts  of  (he  juiliccs  in  this  behalf.    U^mh,  Eireo.  129.  Uyi  that  thation* 


iFor  ci  We  €ntr?  anu  215  etamcr .  4^:9 

3«  8  i/.  b.gap.  9*  §  2.  enabled  that  2^0/1  con^Iaint  made  to  the  n.upon 

jufi'ues  ofpeaee^  or  one  tfthem^  of  a  forcible  entry  or  detainer  by  the  ^ '^tf^  ^ 

f^rty  grievedy  they  or  one  of  tbemjhall  caufe  the  ftatutc  of  i^  Ric.  %•  jomtenant 

2.  to  be  duly  executed  at  the  cofts  of  the  party  grieved,  furvivor, 

for  rent 
^oe  in  the  tenements  of  his  compatjion  Jeccafed,  refcous  be  ninJe,  and  not  vi  fiff  armifj  die  plain* 
tiff  fluU  recover  hui^a^le  damc^a  and  if  it  was  vi  U  aimis,  then  trcHt  dama^ts  by  this  £Litutc.  Br« 
AiiifC}  pU  7.  cites  33  H.  6.  ao. 

§  6,  And  if  any  perfon  be  put  out  or  dijfeifed  of  any  lands  or  tene^-  in  trefpaf» 
ffients  in  forcible  manner^  or  put. out  peaceably^  and  afterwards  holden  on  this  ila- 
wt  with  force^  or  after  fuch  entry  any  feoffment  or  difcontinuance  ^»*^«of  •fs^ 
thereof  he  made  to  defraud  the  right  of  thepojpjfor ;  the  party  grieved  fS^a»d 
Jhall  have  aiEfe  of  novel  difleifin,  or  a  writ  of  trefpais  againjl  fuch  bol.^»z  •* 
dijfetfor  ;   and  if  the  party  grieved  recover^  and  if  it  be  found  by  ^^^P'^ 
V^di^  *  or  in  oth^r  manner^  that  the  defendant  entered  with  force^  ^am  & 
or  afier  his  entry  did  hold  with  force  \  the  plaintiff  Jhall  recover  tx^-^  Moyle,  1m 
ble  damages,  imd  make  fine  find  ranfom  to  the  kmg^  JJ*^^*  ^^ 

^^otogfh  for  Che  ftatute  is  in  the  dijunclwe^  where  he  is  oiifted  by  force*  or  if  lie  he  ouilei 
peaceably  and  hdd  oat  with  force  ;  lo  which  Danby  and  Choke  agreed.  Br.  Forcible  £atry« 
pJ' 17.  cites  10  E.  4.  II. 
*  Imtujptfi  or  affifa  upon  this  ilaCutet  tlie  defendant  is  condemned  hy  wm  Jam  informatut:  In 
»  (hall  |tty  irtbU  dumagts  ami  htU*  ivfii ;  fo  adjudged  and  afBiined,  in  error.  Tlx  wards  of  the  fta« 
tiite  gives  thecn>  where  the  recov .  ry  is  by  veniii^^  or  otherwife,  in  due  manner ;  and  ttiis  judlpneot  it 
iaiue  manaer*  though  not  by  vcrdi^.  Jealc  197.  pi.  8. 

4.  Where  the  writ  is,  that  vi  diffeifevit  GT  vi  tenuity  and  Ais  is 
found,  the  plaintiiF  {hail  recover  treble  damages  for  the  dijfeiftn  with 
force,  andalfo  treble  damages yor  the  detainer  with  force,  per  Paf- 
ton;  but  Cot.  e  contra.  Br-  Forcible  Entry,  pi.  13.  cites  14  H« 
6. 16. 

5«  For  €«itry  to  the  damage  of,  &c.  found  for  the  plaintiff /f  the  Br.  Da- 
iamage  of%oL  and  .die  court  awarded  that  the  plaintiff  recover  the  ™^*^^'  P« 
^0/.  taxed  by  the  jury,  and  40/.  over  by  the  ftatute,  viz.  60 /•  in  c?  ^  ^ 
the  whole  for  treble  damages  \  and  that  the  defendant  capiatur,  quod 
nota,  and  therefore  he  (hall  be  fined.     Br.  Forcible  Entry,  pi.  3. 
cites  19  H.  6.  6. 

6.  In  forcible  entry,  the  defendant  pleaded  not  guilty,  and  was 
found  guilty  to  the  damage  of  lOoL  viz,  80  Lfor  the  tortj  and  20  L 
for  the  cofisj  and  with  great  deliberation,  the  plaintiff  r^cci/^r/^/  300/. 
notwithnanding  that  treble  damages  are  given  by  the  flatute ;  and 
fo  he  recovered /r^W^  damages  and  treble  cofls^  quod  nota.  Br.  For- 
cible Entry,  pi.  9.  cites  22  H.  6.  57. 

7.  Forcible  emry  againft  feveral,  and  the  plaintiff  counted  ac-  Br.  Da- 
cording  to  the  (latute,  and  upon  this  they  were  at  general  iffue  and  JJ^^P^i^*  pU 
found  thatfome  entered  with  force  and  held  peaceably^  andjome  entered  s!c?fcV. 
peaceably  and  held  with  fore e^  and  taxed  the  damages  fever  ally ;  by  as  to  the 
which  he  \aA  feveral  judgments  of  trehle  dapiages  sigzinA  the  one,  ^'^K^^' 
dmd  the  like  ^Ifo  againft  the  other »  and  that  he  recover  the  co/ls  of 
his  fuit,  atid  yet  contrary  in  wafte,  for  there  are  no  cofts  i  and  in 
diit  cafe  the  plaintifF  was  amerced,  Br.  Forcible  Entry,  pi.  4.  cites 
19  H.  6,  $% 

8.  if  a  man  enters  with  force  into  lands  or  tenements,  into 
vfaicb  he  iath  title  and  ri^bt  of  entry^  and  puts  the  tenant  of  the 

iVcchold 
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freehold  out  of  thofe  lands  or  tenements ;  in  this  aAioli  of  ibr« 
cible  entry,  the  plaintiff  (hall  recover  treble  damages^  as  wdifir 
the  occupying  the  landsy  as  for  the  firft  etUry  therein.  F,  N.  B. 
248.  (H). 

9.  if  a  man  enters  and  diiTeiletfa  another  by  forc«>  and  afterwards 

die  (Sjfeifee  re-entretb  again ;  yet  die  dij/eifee  may  bring  his  affion 

r  4.10  1  ^  forcible  entry,  and  recover  his  treble  damages^  altfaoi^h  he  be 

^^       ^  feifed  of  the  land  at  the  time  of  the  a£Uon  brought.    F.  N.  B. 

249(C)- 

JO.  If  a  man  inttrs  widi  force,  and  detains  with  force  znj  lands 
or  tenements,  the  part^  may  have  his  a&ion  upon  ^cjlatute  ofNtr- 
ibampton^  made  an.  2  k.  3.  c.  3.  F.  N.  B.  249  (£). 

11.  Per  Cur.  not  only  the  cojis  ajfejfed  by  the  jury^  but  alibdiofe 
which  were  adjudged  de  incremento,  (hall  be  trebled^  and  the  partj 
fo  ponvi£^ed  of  the  force  at  the  fuit  of  the  party  (hould  be/iiM 
though  fined  before  on  indidment  for  the  (ame  force.  Pafch.  2S 
Eliz.  C.  B.  Le.  282.  RoIUlon  v.  Chambers. 

12.  Termor  paid  his  rent  unto  B.  for  15  years,  and  at  the  end  of 
the  term,  he  kept  it  a^nft  him  to  whom  he  had  (b  loog  pytd 
his  rent ;  diis  was  adjudged  a  forcible  detainment ;  and  for  dus  of- 
fence he  was  fined  in  the  Star  Chamber  500/.  Cro.  J.  199.  Mich. 
5  Jac  in  the  Star  Chamber.  Siiigg  v.  Shirton. 

S7H-7-T7*  13.  In  an  aHion  of  forcible  entry  grounded  on  diofe  laws,  if 
Si  ^' "  F.'  **  defendant  make  hinfelf  a  title  which  is  found fnr  bimj  he  ihall 
K.^B.  149'  be  difmiiled  without  any  inquiry  concerning  the  force ;  for  how- 
CD)  Bro.  foever  he  may  be  punijhable  at  the  king's  fuit  for  doing  what  is  pro- 
fit' 5>  hibited  by  ftatute,  as  a  contemner  of  the  laws  and  diftuiber  of 
the  peace ;  yet  he  (hall  not  be  liable  to  pay  any  damages  for  it  t$  the 
plaintiffs  whofe  injuftice  gave  him  the  provocation  in  that  manner 
to  rignt  himfelf.  i  Hawk.  pi.  C.  141.  cap.  64.  §  3.  cites  the 
books  in  the  margin. . 


11.29. 


(A)   Foreign  Courts.     Decrees,  Judgments,   &c. 
there.  How  far  binding  or  Regarded  here. 

Vid.  t  Ch.  'I.  'T^  H  £  (hip  being  unladen  at  Barcelona^  where  the  fireight 

Cafes,  131?.  J_     yirzs  payable  by  the  charter  party,  the  fador  rcftdtng  to 

Q^  i^^      pay  die  freight,  die  roafter  of  die  (hip  lidgated  diere  in  die  ad* 

miralty  for  it ;  and  the  caufe  was  heard,  and  judgment  there  given, 

that  the  mafter  (hould  have  his  freight,  but  that  the  damages  die 

foods  had  fuflained  in  the  voyage,  by  rcafon  of.  the  deviation,  (hould 
e  deduced,  and  the  account  transferred  to  the  deli  fuidattrsy  (who  are 

in 


in  the  nature  of  our  mafters  in  chancery)  to  take  the  account,  and 
the  money  ordered  to  be  brought  into  couit;  but  the  factor  had 
appealed  to  a  higher  court  there.  Ld.  Chancellor  declared,  that  he 
would  not  flight  th^  ir  proceedings  beyond  Tea ;  and  if  in  this  cafe 
the  damages  had  been  there  afccrtained,  or  a  piremptory  fentence 
given^  the  fame  ihould  have  been  conclufive  to  all  parties :  hut  it 
appearing,  th^  fa£for  was  a  native  of  that  place,  and  therefore,  in 
all  probability,  might  againft  juftice  prevail,  and  defendant  being 
willing  to  defift  his  fuit  there,  his  lordfliip  dire<Sed  a  trial  here  by 
jury,  to  afcertain  the  damages  fuftained  by  the  deviation.  Mich. 
16S1.  Vern.  ii/Newlartd  v.  Horfcman. 


(B)  Foreign  Lands.   Judgments,  &c,    of  Things  [411] 

.  done  there. 

!•  A  was  fued  in  the  admiralty  upon  an  obligation  fuppofed  to 
'^  •  be  madf  and  delivered  in  rhince^  and  now  he  prayed  a  pro- 
hibition ;  per  Cur.  fuch  a  bond  may  be  fued  here  in  fi.  R.  but 
being  begun  in  the  admiralty,  we  cannot  prohibit  them,  because 
perhaps  the  witneiTes  of  the  plaintiff  are  bevond  fea,  which  may  be 
examined  there  but  not  here.  3  Le.  232.  mic.^.  31  £Iiz.  B,  R.  De- 
labrock  v.  Barney. 

(C)  Foreign  Laws  and  Cuftoms  how  fat  regarded 

here. 

I.  /^N  marriage  of  two  FrcnchpeoiAe  in  France  the  contra^  was  S.  c.  citfld 
^^  that  the  hujband^furvivlng  the  wife^  Jhould  have  two  thirds  iiiacafeo£ 
of  her  fortune  for  life,  (whereas  by  the  cujiom  of  Paris^  where  they  ^^l^^^ 
married,  the  hujband  furviving^  is  to  have  but  a  moiety)  and  300  made;* 
livrcs  in  the  fiiit  place  by  way  of  prefent,  and  that  the  reji  Jhouldgo   UMandyWv^ 
according  to  the  cujhm  of  Paris.     Afterwards  they  fled, hither  from  53^'^/^^^^ 
the  perfecution,  and  feveral  years  after  the  wife  died.     Her  rela-  i^nd,  wam- 
tions  brought  a  bill  for  an  account  of  the  eftate,  and  to  have  the  «ff'w;/iV/W 
benefit  of  the  contrad^.     It  was  obieifted,  that  they  could  not  bring  ^'^^'^fj'^^^ 
over  the  French  law  hither,  but  muft  now  be  governed  by  the  laws  of  jj^^^  and  it 
Eufiand'i  the  hu/banU  jurviving  is  intitled  to  all  the  wife* s  p,  rfo7ialty^  was  infift- 
or  tiat  at  leaft  there  was  no  colour  to  carry  it  further  than  the  fuin  ^^^^^^^l^^^.^ 
ftipulated  in  the  contraft,  and  not  to  that  which  v/as  left  to  go  ac-  ^^^^  nioulA 
cording  to  the  cuftom  of  Paris,  which  is  only  a  local  law,  and  fo  be  conftm- 
could  have  no  benefit  of  it  here.     It  was  anhvered,  that  marriage  ^^  jjf"^»  ^^ 
contrafts  are  to  be  fupported  in  all  countries,  without  regard  to  the  J^,^^  |'^^  Jf 
place  where  made,  and  that  this  contrail  extended  to  the  whole  HoiimuU 
fortune  of  the  wife,  and  not  only  to  the  particulars  mentioned,  and  where  they 
the  faying  thiit  the  rcsft  fliould  go  according  to  the  cuftom  of  Paris,  ^,1^^  hcen** 
is  as  much  as  if  the  cuftom  hjia  been  recited  at  large,  and  that  the  i-mic.   Dut 
fortune  (hould  CO  fo.     Ld.  Keeper  decreed  relief  only  as  to  the  it^a^an- 
Vot.  XIIL  K  k  fum  f^^^^.^* 


4"  iToteign; 

fo  ruled,  (um  ftipiilated ;  but  on  appeal  to  the  lords  they  had  refief  for  the 
thuMot^bf   ^holc.     Chan.  Prec.  207.  Mich,  1702.  Feaubert  v.  Turft. 

to  have  been  ,  *  '     , 

ftrovid'm  this  cafe,  v,bat  h  the  law  of  Bellmtl,  as  in  the  cafe  of  Foubert  and  TursTi  tc  vm 
proved,  what  was  the  law  of  France,  without  which  proof s,  our  courts  camot  take  mtktoffin^m  laimt, 
Wms's  Rep.  431.  Pafch.  1718.  Freemoult  v.  Dedire. 


(D)  Foreign  Money. 


to  I.  'fTTTHEN   one  demands  foreign  coin  in  fpecie>  Ae  writ 
^  ^    ought  to  be  in  the  detinet  only  5  but  when  the  value  of  it 

1*       •        T^         1  ■  n      /*  1     ''1  11*.^  1*^1^  ft         r-»*« 


It  ought 
be  tn^he 

ly,  and  they  in  Englifh/ilver  is  demanded,  it  may  be  in  the  debit  bf  detinet.  per 
may  courj  of  counfel,  to  which  Holt  and  Eyre,  J.  feemed  to  agree,  and  by  Eyre, 
tbt  value.  J  guineas  are  as  foreign  coin.  Lutw.  4,88.  Mich.  5  W.  &  M.  io 
ch.j.Skin.  Cafe  pf  Pope  V.  St.  Lcger.  Jo.  69,  Pafch.  i  Car.  B.  R.  Ward 
57^.  in  cafe  v.  Kedgrove  al.  Kcdgerow. 

of  St.  Lc-  ° 

ger  V.  Pope. Per  Holt.  Ch.  J.  They  rouft  demand  EngSJh  moneys  and*not  foreign  mooey » 

and  they  are  to  value  it  according  to  the  value  it  bears  here  in  Bngland  ;  but  if  a  man  wiJJ  bnng 
an  a^itm  for  foreign  money,  it  muA  be  detinue,  i»  Mod.  541.  Trio.  13  W.  3.  B.  R.  £n>wn  r.  Gui* 
lock. 


[  412  ]         (E)  Foreign  Plantations.     Barbadoes,  &c. 

S.C.  cited  !•  A  ff^rit  of  error  lies  here  upon  any  of  their  ultimate  judg* 
Pari.  Cafes  *^  ments  in  Barbadoes,  viz.  in  any  dominions  belonging  to 
^{'oztu^  England.  Vaugh.  402.  in  cafe  of  procefs  mto  Wales. 

7*  3.  that  it  doth  io  to  all  fubordinate  dominionsi  though  the  diftaoce  of  tbe  place  prevents  tbt 
common  ufe  of  fuch  writ,  yet  by  Vaughan's  opinion  it  clearly  lies.  ParL  Cafes,  33.  in  cafe  of 
Putton  V.  WItham. 

2.  In  Barbadoes  they  have  laws  diffirentfrom  $urs^  as  that  a  deed 

fliall  bind  a  feme  covert,  &c.  2  Mod.  46.  Trin»  37  Car.  2.  C.  B. 

Arg.  in  cafe  of  Dawes  v.  Pindar. 

3(.  An  appeal  lies  from  thofe  lands  to  the  king  in  council  here, 

but  that  is  by  conftitutions  of  their  own.  Arg.  2  Mod.  46.  incafir 

of  Daws  V.  rindar. 
But  in  writ  4,  The  king  conflituteda  governor  and  council  ofjlate  of  Barht* 
t»^^"^"V"f  ^^^^'  ^"  aftion  of  falfe  imprifonment  brought  againft  the  governor 
lords,  it  f^  imprifoning  the  plaintiiF  by  order  of  the  council  judgment  was 
was  argued,  given  for  the  plaintiff  in  B.  R.  Hill.  3  Jac  2.  3  Mod.  159.  Wi- 
that  though  tham  v.  Dutton. 

It  Old  not 

appear,  that  the  king  gave  any  authority  to  the  governor  and  council  to  commit,  yet  it  is  inc'zdai 
to  their  authority,  as  being  a  council  of  fiaie  ;  the  council  here  in  England  commit  no  ocberani». 
And  where  the  commitment  is  "txA.  authorized  by  law,  the  king's  patent  gives  no  power  for  it. 
But  the  government  muil  be  very  weak,  where  the  council  of  ftate  cannot  commit  a  delinqoent, 
fo  as  to  be  forth  coming  to  another  court  that  can  punifli  liis  delinquency.  And  thci'efure  praydl 
that  the  judgment  fhould  be  reverfed,  and  the  lame  was  accoixlingly  reverfed.  Part  Caiies  34- 
putton  V.  Witharo,  Howell  Ac  al. 

"*  5.  Thefe  plantations  are  ^^rff/^/'/A^  rw/w,  as  county  palatines 
are;  their  rights  and  intereil  are  every  day  determined  in  Chanc:rj 
here,  only  that,  for  neceflity  and  incouragement  of  trade,  they 
^  malcf 
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make  plajttathn  lands  as  affits  in  certain  cafes  to  pay  debts ;  in  all 
other  things  they  make  rules  for  them,  according  to  the  common 
courfe  of  Engliih  equity.  Arg.  Pari.  Cafes  33.  in  cafe  of  Dutton  v. 
Howell,  Witham  &  al, 

6.  It  was  infifted  by  council,  that  by  the  cuftom  of  the  ifland  of  To  make  a 
'  Barbadoes,  a  plantation  there,  though  it  be  zfeeftmpU  eftate,  is  in  f^^^l^Xi- 
the  firft  place  liable  to  the  payment  ofdebtSy  fo  that  the  owner  can-  does,  liable 
not,  by  {lis  will,  fo  devife  his  plantation,  but  that  will  be  liable  to  to  a  J^bt 
the  payment  of  his  debts ;  but  thefe  debts  muft  be  either  debts  con-  hcre"it'*is^ 
traSfed  on  the  place^  or  elfe where,  for  matters  relating  to  the-planta-  laij/the 
tiofgySic.  Pafch.  1687.  Vern.  R.  453.  Noel  v.  Robinfon.  method  is 

by  procura- 
tion from  hence  vm\Qr  the  feal  of  the  taapr  of  Landcn,  and  getting  that  recorded  there  j  or  an  ac- 
knowledqinenc  of  the  debt  by  the  owner  or  the  plantation  npon  the  place  will  do  it.  Tria.  1687, 
Vcm.  460.  Noel  v.  Robinfon 

7-  A.  recovered  a  debt  contrafted  here  againft  an  executor  of 
an  owner  of  a  plantation  in  Barbadoes,  and  brought  an  a6tion  of 
trovery  and  had  judgment  for  the  fourth  part  of  a  negro.  Arg.  Pafch. 
1687.  Vern.  453.  cited  as  Serj.  Maynard's  cafe. 

8.  A  plantation  in  Barbadoes  is  not  a  tejiamentary  ejiate  by  the 
laws  now  in  force,  per  Cur.  Trin.  1687.  Vern.  469.  Noel  v.  Ro- 
binfon. 

9.  In  Barbadoes,  ?\\  freeholds  are  fubjeS  to  debts,  and  are  ef- 
teemed  as  chattels  till  the  creditors  arefattsfied^  and  then  the  lands  de- 
fcend  to  the  heir.  4  Mod.  226.  5  W.  &  M.  B.  R.  in  cafe  of 
Blankard  v*  Guldy* 

(F)  Foreign  Plantations.   Jamaica  and  others,       [  413  ] 

*•  -A  Plaintiff  may /j/^  in  the  adqfiiral  courts  if  he  will  fuppofe  the 
-^^  contnuft  in  Virginia.  But  if  he  fuppofes  the  contraSf  in 
England^  he  may  fue  here.  But  if  part  of  the  contrafl:  be  here,  and 
part  over  the  fea  in  Virginia,  or  upon  the  fea,  the  common  law 
only  ihall  have  jurifdiftion,  and  thofe  are  the  true  diiFerences. 
Per  Jones  J.  2.  RoU.  R.  492.  Hill.  22  Jac.  B.  R.  Capp's  cafe. 

2.  The  reafon  why  an  ejectment  will  not  lie  of  lands  in  Jamaica, 
or  any  of  the  king's  foreign  territories  is  becaufe  the  courts  here  can- 
not command  them  to  do  execution  there ;  for  they  have  noiherifFs. 
Per  Twifden  J.  Vent.  59.  Hill.  21  and  22  Car.  2.  B.  R.  Crifp  v. 
the  Majror,  &c.  of  Bar  wick. 

.3-  /be  court  cannot  judge  of  the  ufualnefs  of  covenants  of  lands 
lying  in  Jamaica,  but  but  they  muft  be  tried  by  jury.  2  Mod.  240. 
Trin.  29  Car.  2.  C.  B.  Goflfe  v.  Elkin. 

4«  Lands  lying  in  Jamaica  pafs  by  grant,  and  no  livery  and  fei^ 
fin  is  necefl'ary.  2  Mod.  240.  Trin.  29  Car.  2.  C.  B.  in  gafe  of 
Gofiev,  Elkin. 

5.  Treafin  done  in  Carolina,  in  raifing  a  rebellion  thece,  may  be 
tried  hi  Mddle/exy  by  25  H.  8.  2.  3  Salk.  358.  Mich.  I  W.  &  M. 
The  King  v.  Speke. 

6.  If  a  man  Jive^  in  Mtu  Xorij  and  would  pafs  land  in  JSnglanJ^ 

Kk2  it 
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it  is  ufilal  to  Jdtn  a  nonunal  perfon  with  him  in  die  deed,  who  ac- 
knowledges it  here,  and  it  binds,  i  Salk.  389.  Midi.  8  W.  3.  B. 
R.  Tailor  v.  Jones. 

7.  Laws  of  England  do  not  extend  to  Virglma^  being  a  con- 

Juered  country ;  dieir  law  is  what  the  king  pleafes.  per  Holtt  Qu 
•  2  Salk.  666.  Smith  v.  Brown  and  Cooper. 

(G)  Foreign  Plantations.  Aftions  for  Matters  tbac. 
In  what  Cafes  may  be  brought  here. 

<Mod.i94.  u  T   ESS  OR  brought  debt  againftlelTee  for  rent,  upon  a  demiib 
Ys^T^'  ^  lands  in  Jamaica,  and  laid  his  o^Uh  in  Lciubn ;  dtfiea* 

dant  pleaded  that  die  lands  were  in  Jamaica,  and  that  there  at 
courts  diere,  &c.  that  if  entry  and  oufter  were  pleaded,  it  could  not 
be  tried  here,  and  that  die  right  of  plaindff  and  defendamt  depending 
on  foreign  laws,  cannot  be  given  in  evidence  here.  And  per  Cur. 
Where  an  zSdon  is  local,  it  muft  be  laid  accordingly.  Tberefeie 
If  the  leflbr  declares  on  the  privity  rf  e/latCj  and  that  fies  in  Ire- 
land, &c.  the  aSion  muft  be  brought  there ;  for  the  eftateis  bcaly 
dierefore  fuch  leflbr  cannot  maintain  debt  here  againft  an  afignee 
of  a  term  in  Ireland ;  for  the  adion  is  founded  on  a  piivity  of 
eftate,  otherwife  where  it  is  founded  on  a  privity  rf^  cnttraQ^  ^mA 
is  tranfitory,  as  debt  for  rent  bv  IdSbr  againft  leflee,  for  that  m^ 
be  maintamed  where  the  lana  lies  not ;  and  if  a  fmreiiH  iffin^ 
which  is  local,  Ihould  happen,  it  may  be  tried  where  the  affion 
is  laid ;  for  that  purpofe  there  may  be  a  fuggeftion  entered  on  the 
roll,  that  fuch  a  place  in  fuch  a  county  is  next  adjacent,  and  it  may 
be  tried  here  by  a  jury  from  that  place,  according  to  the  laws  a 
that  country,  and  on  nil  debet  pleaded,  you  may  give  die  laws  d 
that  country  in  evidence.  2  Salk.  651.  Trin.  3  Annae,  B.  R.  W^ 
T.  Yally, 

[414]  (H)      Foreign    PJantatiorts.     Governed  by  wh« 

Laws. 

I.  IF  there  be  a  new  uninhabited  country  found  out  by  EneE/bfiA' 
*  jeilsj  as  the  law  is  the  birth-right  of  every  fubjed,  to  wwae- 
cver  they  go  they  carry  their  laws  with  them,  and  therefore  fiich 
newfound  country  is  to  be  governed  by  the  laws  of  England.  2  Wms'l 
Rep.  75.  fays  it  was  faid  by  the  Matter  of  the  Rolls,  9  Auguft, 
1722,  to  have  been  fo  determined  by  die  lords  of  the  privy  coun- 
cil upon  appeal. 

2.  But  after  fuch  country  is  inhabited  by  the  Englifh,  a^s  of 
parliament,  made  in  England^  will  net  bind  them  without  naming  the 
foreign  plantations.    Ibid. 

3.  Therefore  it  has  been  determined,  that  the  ftatute  of  frauds 

and  perjuries,  which  requires  three  witnejfes  to  a  will^  and  that  thdc 

fhouU 
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flieiild  fubfcnbe  in  the  teftator's  prefence,  in  cafe  of  a  devtfe  of 
iondy  does  xiot  bind  Barbadoes.  Ibid. 


(I)  *  Foreign  States.  •scc(a) 

^  (B) See 

T.     A      By  authority  of  the  king  of  Denmark^  fcifed  and  condemned      ^'^"'*'y* 

•*^  •  goods  in  fome  of  the  dominions  of  the  king  of  Denmark, 
according  to  the  law  of  that  country,  and  coming  into  {England 
yns  profecuted  here  for  the  fame.  The  court  thought  this  was  a 
matter  of  ftate,  and  concerned  the  juftice  of  another  king  in  amity 
with  the  king  of  England,  and  that  what  was  done  was  according 
to  their  lawy  and  that  it  was  not  properly  triable  here,  whether 
the  King  of  Denmark  had  power  to  make  fuch  a  grant,  and  decreed 
a  perpetual  injunSion.  Mich.  26  Car.  a.  Fin.  R.  186.  Badtolph  v. 
Bamiield  &  al. 

2.  If  a  man  obtains  a  judgment  or  fentence  in  France^  yet  here 
the  debt  muft  be  confidered  as  a  debt  by  fimple  contract.  He  can 
maintain  no  aAion  here,  but  an  indeb.  afl*.  or  an  infimul  computafTet) 
&c,  though  both  parties  v/txt  foreigners^  that  will  not  help  the 
plaintifF.  per  Lord  Keeper.  Hill.  1705.  2  Vern.  R.  541.  Duplein 
V.  De-Roven. 

3.  ^htrt  2i  foreign  court  has  jurifdi^ion  of  a  caufe,  and  the  per^ 

fons  are  within  ity  die  fentence  muft  bind  without  regard  to  what 

law  is  here ;  and  the  fentence  appearing,  is  not  to  be  controlled  by 

evidence,  that  the  law  is  not  fo  there.  Scl.  Ch.  Ca.  in  Ld.  King's 

time.  69.  Mich,  1726.  Burrowes  v,  Jemineau. 


•^9* 
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(A)  Suits  by  them, 

I.  rr^HE  plaintiffs,  being  creditors  of  Colley,  preferred  their 
X     biU  againft  the  defendant,  being  all  foreigners,  but  the 

foods  were  pafied  over  into  England,  into  merchants  hands  by 
JoUcv,  and  this  court  taking  notice,  in  refpeG  of  the  different  comr 
putatton  of  the  realm^  firft,  to  he  paid  at  thefeafl  of  the  three  kings 
beadsy  fecondly,  becaufe  the  bill  was  not  fealed^  thirdly,  becaufe  the 
debts  grew  in  France^  and  he  came  over  hither  to  keep  his  body 
from  arrefts,  the  court  decreed  the  debts,  and  caufed  a  decree  to 
be  drawn  up  pro  confeffo  becaufe  the  defendant  would  not  anfwcry  and 
fequeftered  monies  m  other  men's  hands,  to  pay  the  debts,  although 
they  were  paifed  over  to  pthers,  to  the  ufe  of  an  in&;it.  7'otht 
131,  132.  cites  8  Jac.  Sere  &  Eland  v.  CoUev* 
^  Kkj  •  ?.  The 
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2.  The  plaintifFbeing  a  Dutch  woman  brought  4000  £.  portion  to 
her  hujband^  who  <7^r^ra  with  her  before  marriagey  to  lioue  a  cmmfliot 
maintenance  for  herfelf  and  her  children^  but  mt  exfrejfing  what',  the 
marriage  took  eiFe^,  but  he  declining  in  eftate,  her  hieSnds  called  on 
him;  and  he  thereupon  affigned  certain  bonds,  \i4)erein  M.  was 
bound  to  him,  and  a  letter  of  attorney  was  made  after  to  S.  to  re- 
cdve  the  money  upon  the  bonds,  who  received  the  mon«r  of  him. 

The  bill  was  to  have  the  money  from  M.  and  S. M.  by  plea 

fets  forth  the  payment  to  S.  and  that  he  had  no  notice  of  the  affign- 
snent  of  the  bonds.  And  this  was  allowed  a  good  plea  for  M.  But 
S.  pleaded  a  letter  of  attorney,  and  payment  to  him  on  good  con- 
lideration,  but  did  not  deny  notice,  and  therefore  his  plea  di&l- 
lowed,  and  the  agreement  and  affignment  of  the  debt  in  He&utd^ 
tvhere  fuch  agreement  between  hufband  and  wife,  and  fuch  sii%n- 
ment  of  bonds  are  good,  they  are  te  be  allowed  here ;  by  the  lord 
Jceeper.  Chan«  Cafes.  232.  Trin.  26  Car.  2.  Aihcomb's  cafe. 
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(A)  In  Civil  Cafes;    What ;  and  how  granted,  and 

received. 


Bnt  at  the 
cooninon 
law,  oiie 


I.  6  JZ.  2 


•  2.     JF  in  writ  of6eht  account,  and  the  like,  itJbaB 
^^  ^  be  declared^  that  the  contraft  thereof  was  made 

iiat  haJ  a    ^^  another  county  than  is  contained  in  the  original  writ^fncb  writ 
particular     JhoU  bi  abated* 

jurifdaiion 

to  hold  plea  of  debt,  contract,  detinue,  covenant  or  trefpafs  within  his  manor,  &c.  could  not  hoU 
plea  of  a  debt,  contra^,  Sec.  alhdged  to  h  wkuU  out  o/'the  manor,  &c.  becaufe  albeit  it  was  traB6- 
tfiry,  yet  (being  fo  alledged)  it  was  not  within  bis  power  or  jurifdiaion,  which  be  bad  by  pr&- 
fcription  or  grant.   For  all  pleas  holdeo  there,  mud  be  infra  fMriJdiarmm  CimVr.  a  laft.  131. 

Wj  if  a  lord  had  f  rotate  of  te/iametit,  made  within  the  precindl  of  his  manor,  he  cannot  prove  a 
teilament,  made  our  of  the  precin6t  of  it.  2  Inft.  231. 

So  of  tt)e  court  oi  pUpowtUrs  ofcontr^i^  «cc.  made  out  of  the  fair  or  market,  &c. «  Inft.  a^f* 

But  before  this  ftatute,  wiit  of  Mty  and  account  ap-ainft  a  meiver,  and  fuch  like  afiions  mgbc  te 
brought  in  any  county,  where  the  party  might  be  beft  brought  in  to  anfwer,  and  the  plaintiff  mifbt 
have  counted  of  n  contra^  or  receipt,  &c.  in  any  other  county ;  becaufe  Mintm  fsf  comrmfh^^t* 
funt  nklhui  loci,  7  Rep.  3.  Mich.  26  and  17  Eliz.  in  Bulwer's  cafe  cites  2  E.  3.  44. 6  E.  3.  a66. 
and  27s.  8  E.  3.  380.  40  E.  3.  7.  19  E,  3.  Jurifd.  29.  29  E.  3.  a6. 33  E.  3.  Juhfd.  57. 40  E.  3. 7. 
3  H.  6.  30.  5  £•  4*  19-  21  E.4.  88. 

In  debt  upon  hoMci,  the  defendant  pkadedt  that  it  was  mmU  n  anotbtr  mriBfy  than  is  alledcedin  the 
dcdanition,  and  prayed,  that  the  attorney  might  be  examined  thereupon,  by  force  nf  this  fbtflic* 
The  plaintiff  demurred,  as  if  it  hid  been  a  plea  in  bar  to  the  a^on,  and  defendant  joined  and  coc- 
eluded,  ftod  ab  a^fiene  pfcktdatttr.  But  it  was  refol ved,  that  the  plea  was  iM,  and  not  warrtnted  by 
the  ftalute,  which  providei  tnly^  that  the  oripnaljhall  not  bt  laid  tn  ome  county  and  tk^  dttJaraUat  wfm • 
tond  madi  in  another,  and  if  fo,  that  tlie  writ  (hall  abate  i  and  this  courfe  of  pleading  had  heeo  dif* 
allowed,  cites  3  H.  6.  3^.  And  fecondly,  becaufe  the  demurrer  nvax  joined  as  to  the  e^ien,  judgacoc 
was  given,  quod  recuparct,  Ac  Ailen.  17.  HilU  aa  Car.  1.  Shaimcr  v.  Slingfty. 

a.  Debt 
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a.  Debt  upon  a  iond  in  Banco^  and  counted  that  it  was  made  in 
London  j  Pafton  prayed  judgment  of  the  writ,  for  that  he  has  a  plaint 
upon  the  fame  bond  yet  pending  in  J^.  by  which  he  fuppofes  the  bond 
to  hi  made  at  N.  judgment  of  the  writ,  &  non  allocatur ;  for  it  is 
out  ^  the  cafe  of  the  ftatute  of  6  R.  2.  c.  2.  that  if  a  man  brings 
adion  in  one  county,  and  declares  in  another,  his  writ  (ball  abate, 
but  here  be  declares  in  the  fame  county.  Br.  Brief,  pi.  8.  cites  3  H* 

3.  Debt  in  the  county  of  N.  and  declared  at  H.  where  it  extended 
into  the  county  ofN,  and  of  L*  and  the  defendant  faid^  that  the  bond 
upon  which  he  declares  was  made  in  the  county  of  L*  Judgment  of 
the  writ^  by.reafon  of  the  ftatute  of  6  R*  2.  c.  2.  and  per  Martin, 

this  is  a  good  plea ;  by  which  Rolf  pafled  over,  quod  mirum;  for   [  41 6  ] 
the  ftatute  is  no  other,  but  where  a  man  brings  a6):ion  in  one  coun*- 
ty,  and  declares  in  another,  that  the  writ  iball  abate,  but  here  he  de- 
clares  in  the  fame  county.  Br.  Brief,  pi.  lO.  cites  3  H.  6.  35. 

4.  If  defendant  in  a  corporation  court  pleads  a  foreign  plea,  which 
is  collateral^  as  in  debt  upon  bond^  if  he  pleads  releafe  made  in  a  place 
cut  of  the  jurifdi£iion  of  the  court,  it  need  not  be  received  without 
oath.  Litt.  R.  236.  Mich.  4  Car,  C.  B.  Corporation  Court. 

5.  But  if  in  covenant  or  debt  for  money^  to  be  paid  at  another  place  ^ 
he  pleads  payment  accordingly^  or  the  covenants  performed  in  the  place 
limited,  which  was  out  of  their  jurifdiftion,  it  ought  to  be  received 
without  oath.    Agreed  by  all  the  juftices.  Quod  Nota.  Ibid. 

6.  If  defendant  plead  a  foreign  plea,  which  is  tranfitory^  the  plain-  If  the  ac- 
tiffmay  demur  to  it.     But  if  it  be  not  tranfitory^  it  muft  be  upon  ^^^^^ 

#tf f^, otherwife  it  will  not  bereceived.  Sid.  234.  Mich.  16  Car.  B.  ^aucfend- 

R,  Collins  V.  Sutton*  ant  carries 

ic  into  ano- 
ther county,  the  plea  is  naosht,  except  m  fpec'utl  cafes  \  hut  if  the  a^ion  be  local,  the  removing  it  into 
another  couoty,  than  where  the  pl.tintitf  has  laid  if,  ic  is  properly  a  foreign  plea,  which  is  nut  done 
in  the  principal  cafe  i  iov  there  the  action  is  laid  in  Cbefhire,  and  the  defipndant  does  not  in  his 
plea  remove  it  thence,  quod  Coria  concelfit,  and  fo  judgment  fet  afide.  12  Mod.  123.  Pafch.  9  W. 
3.  Cbolmley  v.  Bloom. 

7.  If  it  appears  by  the  declaration^^  that  the  money  was  to  be  paid  out  •  s.  P.  and 
rftbe  jurifdiaion  of  the  court,  the  judgment  is  not  good  \  and  it  is  ^^Y^^  ^^a'l 
not  neceffary  -to  fwear  the  plea,  if  it  appears  on  the  *  obligation^,  ^^^^^^ 
that  the  money  was  to  be  paid  out  of  the  jurifdi£tion  of  the  court,  be  given  of 
and  he  pleads  payment  according  to  the  condition.     But  if  one  will  foreign 
not  fwear  a  foreign  plea,  where  he  ought  to  do  it,  the  plaintiff  may  Pj^'J^j^  ^^ 
enter  judgment  on  a  nihil  dicit^  for  fuch  a  foreign  plea,  not  fworn,  not  collateral 
is  no  plea  upon  the  matter.   Sti.  225.   Trin,   1650.  Dudeny  v,  totheamo»^ 
Collier.  c"Jivcd'''' 

without  oath.  5  Mod.  335.  Cholmondley  v.  idiuoni. 

8.  A  prohibition  was  prayed  to  the  court  of  the  compter,  to  an 
9£Hon  of  debt  there  commenced  }  for  chat  the  defendant  had  pleaded 
before  imparlance^  that  the  caufe  of  aSfion  didarife  at  a  place  out  of  their 
iurifdiSiiony  and  offered  to  have  fworn  his  plea,  and  they  refufed  to  ac- 
cept this  plea;  and  a  prohibition  was  granted;  for  inferior  courts 
have  not  cognizance  of  tranfttory  things^  which  arife  out  of  their 
jurifdidlion,  as  F.  N.  B,  45.  is :  but  then  it  is  not  fufficient  to  fur- 
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mifc  fuch  matter  for  a  prohibition,  but  zplea  to  that  effe&  mafi  hi 
tindei'cd  in  the  inferior  courts  and  that  bejore  any  imparlance  t^en, 
(whereby  the  junrdi6(ion  would  be  admitted)  and  it  muft  htufen 
oath  \  and  then  if  refufed,  a  prohibition  ihall  be  granted ;  or  upon 
fuch  refufal,  a  bill  of  exceptions  may  be  made,  and  error  affigned. 
Vent.  180.  Hill.  23  and  24  Car.  2.  B.  R.  St.  Aubin  v.  Cox. 

9.  A  foreign  plea  /j,  where  the  aftion  is  carried  out  of  the  coun- 
ty where  it  is  laid,  and  is  to  be  fworny  which  a  plea  to  the 
jurifdidion  i?  not.  Carth,  402,  Pafch.  9  W,  3.  B*  R.  Cbolmly  v. 
JSroom. 

10.  Debt  was  brought  in  B.  R.  on  a  bond  made  at  Cbejter  \  die 
defendant  did  not  imparle,  hut  pleaded  by  attorney)  that  be  is^  aid  at 
the  time  of  the  a£iion  brought,  tuas  an  inhabitant^  and  notorioufif  CW" 
verfant  at  Nantwichy  within  the  county  palatine  of  Ohefierj  and  fo 
prayed  judgment  if  the  court  of  B.  R.  ought  to  hold  plea  of  this 
matter.  But  the  plaintifF  taking  thi$  to  be  a  foreign  plea  figned 
judgment,  becaufe  it  was  not  fworn  to.  And  to  fet  afide  this  judg- 
ment, it  was  infifted,  that  though  this  is  a  plea  to  the  jurii3idion, 
yet  it  is  not  a  foreign  plea,  and  therefore  need  not  be  fwom  tOy 
And  accordingly  the  judgment  was  fet  afide.  Vid.  Carth.  402* 
Pafch.  9  W.  3.  B.  K.   Chumley  v.  Broom,  and  5  Mod.  335. 


Cholmondley  v.  Broom.  S.  C. 
ley  V.  Bjoom.  S.  C. 


-and  12  Mod.  123.  Cholme- 


*  Littw. 
ncry,  Wcl- 


11.  Ancient  dernefncy  and  all  pleas  ofpriviU^ey  are  pleas  to  due  }a- 
rifdidlion,  and  not  foreign  pleas,  and  therefore  not  to  be  fworn  to,  but 
may  be  received  without  an  oath.  Arg.  and  judgment  accordingly. 
5  Mod.  335.  Cholmondley  v.  Broom. 

12.  Debt  was  brought  tn  London.  A  prohibition  was  moved  for, 
and  ^ranted  ni^y  upon  fuggeftion  that  the  defendant  had  tendered  for 
plea  below,  that  the  caufe  did  arife  out  of  their  jurifdifHon,  and  of- 
fered to  make  oath  of  the  truth  of  it.  Now  it  was  Jhewedj  thai  be 
tendered  the  plea  after  the  court  was  upy  whereas  \tJhouldbey  in  propria 
perfonay  and  in  court*  And  though  an  affidavit  was  offered  in  B.  R* 
of  the  truth  of  the  plea,  and  *  Turner's  cafe,  4  Jac.  2.  was  dted 
out  of  Lutwich,  where  a  prohibition  bad  been  granted  upon  affidavit 
in  B.  R.  without  oath  belofUy  yet  by  three  juftices  abfente  Holt,  the 
rule  was  diicharged.  For  in  all  pleas  that  ouft  a  court  of  jurifclic- 
tion,  whether  inferior  or  fuperior,  there  rnuji  be  oathy  in  that  very 
fourty  of  the  truth  of  plea^  6  Mod.  146.  Pafdu  3  Aiinae.  B.  ti 
Sparks  v.  Woo^.   •    ' 


(B)  When  and  how  Granted^ 

I.  ¥  N  debt,  if  the  defendant  pleads  foreign  plea  in  another  cousty  im 
^  perfony  he  ihall  not  be  examined,  but  if  it  be  by  attorneyi  the 
tttorney  fhall  be  examined.  But  in  this  cafe  they  ufe  to  examine  the 
party  at  this  day  without  oath.  Br.  Examination,  pi.  a  J-  cites  20 
^.  4.  10. 

a.  If  one  be  fucd  in  an  inferior  courty  for  a  matter  out  of  the  jurif- 
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diAion,  the  defendant  may  either  have  a  prohibition  from  one  of  thi 
coTnmon  law  courtsj  or  may^  if  it  happen  in  the  vacation^  and  it  hap- 
pens ih^tij  when  the  chancery  only  is  open,  move  the  court  of  chaw 
eery  for  a  prohibition^  but  then  it  muft  appear  upon  oath  made,  that 
thi  matter  arofe  out  of  the  jurifdiSion<^  and  that  the  defendant  tendered 
a  foreign  pUa^  whifh  was  refufed.  Wms*s  Rep.  476.  Trin.  17 18. 
Anon. 

3.  But  if  a  prohibition  has  been  granted  improvide^  and  without 
thefe  circumftances,  the  court  will  grant  a  Juperfedeas  thereto. 
Ibid. 

4.  But  if  it  £hall  appear  en  the  face  of  the  declaration^  that  the 
matter  is  out  cfthe  jurifdiSiion  of  the  court,  then  a  prohibition  will 
be  granted  without  oath  of  having  tendered  a  foreign  plea* 
And    in    thefe  cafes   equity    imitates   the    common    law.     Ibid* 

477-    ^ 

5.  And  in  a  late  cafe,  which  was  moved  the  laft  feal  after  Trinity 

term,  where  the  court  had  granted  a  prohibition  to  an  a£^ion  in  the 

courts  of  London,  upon  an  affidavit,  that  the  matter  arofe  out  of  the 

jurifcli^on,  it  appearing  at  another  day,  that  the  defendant  had  im^ 

farled  generally^  (which  admitted  the  jurifdifiion)  and  fo  could  not 

afterwards  be  allowed  to  plead  a  foreign  plea,  the  court  granted  a 

fuperfedias  to  the  writ  of  prohibition.  Ibid  477. 


(C)  Foreign  Plea.     In  Criminal  Cafes. 

I.  4  //,  8*  2.  fVher£  a  murderer  orfelon^  (to  delay  his  arraign-^ 
ment)  pleads  that  he  was  taken  out  of  a  privileged  place^  in  a  foreign 
ctunty^  and  it  is  alledged  by  the  hinges  attorney'^  (orfonu  other  in  the 
king's  behalf)  that  be  was  taken  in  the  county  where  he  is  Jo  to  be  ar^ 
raignedf  theyjhallbe  tried  by  theinque/l  who  are  to  try  the  murder  or  fe^ 
lony^  and  before  the  fame  ju/iicey  and  if  it  be  found  that  he  was  taken  in 
the  fame  county^fuch  foreign  plea  Jhau  do  him  no  advantage  $r  benefit*  . 


.  JToreft,  [418] 

(A)  Foreft,  Park,  Chafe,  &c. 

J  I.  'Tp  HE^tfriiT  may  receive  beajis  into  die  park,  to  pajlurcfor 
*     nuiney.  46  £.  3.  12.  b.] 
[;i.  Biit  the  parker  cannot  give  power  to  another  to  cut  the  tranches 
eftbe  treesy  without  the  affept  of  his  pafter,  ^ILx.  12  b.] 

(B)  Parkct 


41 S  JTotdl. 


(B)  t^arkc,  Chaie.     By  whom  it  may  be  made« 

Kor  a  war^  [  i .     T^  O  NE  can  make  a  park  without  licence  rf  the  kingj  becaufe 
chafed-  And  '^ '^   it  IS  to  appropriate  things  which  are  ferae  natone  & 

if  he  does      nullius  in  bonis  to  himfelf.     ii  Rep.  87.  b.  Monopolies,  18  H. 

it  of  his  own   6.  21.1 

head  in  a 

mro  vnz^anf,  they  ihall  be  feifed  into  thtf  king's  hands.   1 1  Rep.  86.  in  the  cafe  ofmopopoliet     ■ 

87.  b.  ibid.    ■     -a  Inft  199. 

•Tnn.44.       ^2.  So  none  can  make  a  chafe  without  licence  of  the  king,  if 
**■  ^'       Rep.  87.  b.  *  Monopolies.] 

(C)  Law  of  the  Forcft. 

I.    JUSTICES  of forefl Jhall have  determination  of  hart^^ 
%J  claimed  kiUedy  and  not  the  King's  Bench  j  and  therefore  the  de- 
fendant may  plead  to  the  jurifdicHon.  Per  Fineiuc  Ch.  J.  £r.  Jurif- 
di&ion,  pi.  55.  cites  21  H.  7.  30. 

2.  The  foreft  law  is  net  the  common  law  of  the  land^  and  we  are  not 
bound  to  take  notice  of  it,  but  it  ought  to  be  pleaded.  Trin.  29  Elix* 
C.  B.  2  Le,  209.  RuiFcl  v.  Broker. 

3*  The  Earl  of  Lancafter,  who  was  lord  of  a  foreft^  granted  to  one 
H.  to  make  a  park  within  thefore/l ;  it  was  adjudged,  that  if  the  gnm- 
tee  inclofed-  it  fo  (lightly  that  the  deer  of  the  foreft  might  get  m,  it 
was  a  forfeiture  of  the  grant,  and  that  the  lord  might  enter  and  take 
the  deer.  Bridgm.  27.  Arg.  cited  in  the  caie  of  the  King  v.  Sir 
John  Byron* 


(D)  What  is  a  Foreft,  and  the  Antiquity,  and  Ejc- 

tents  thereof. 

1.  1  E»  Z^Jlat.  2.  cap.  I.  afcertai^s  the  kotaub  offsreflu 

2.  Befldes  other  prerogatives  of  the  Soxm  kings^  mey  had  alfo  % 
franchife  for  wild  beafts  of  chafe,  which  we  commonly  call  fbrefts, 
being  aprecin^  of  ground^  neither  parcel  of  the  county^  mr  the  dioce/i^ 
nor  qf  the  kingdom^  but  rather  appendant  ticreuntOf  Bac  of  Govern* 
ment,  82. 

3.  Forefts  will  appear  hy  matter  of  record  as  by  eires  of  juftices  of 

C.  Q  "I  {ove&SjJivanimotes:,  officers  of  forefts,  as  regardors>  agiftors>  vcrde- 
^  "  J  rors,  &c.  but  the  appellation  of  it  by  die  name  of  a  foreft,  in  grants^ 
offices  and  conveyances^  is  not  any  proof  that  it  is  a  foreft  in  law.  12 
Rep.  22.  Pafch.  5  Jac.  in  Leicefter  Foreft^  cafe. 

4.  A  foreft  may  well  be  in  the  hands  ofafubjeSf^  and  (brJl  be  ded 
as  a  foreft  if  the  king  gives  authority  by  exprefs  words  for  the  admi* 
niftration  of  juftice  tbercj  and  for  his  juftices  ^p  come  there ;  and  if 
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Aich  grantee  might  have  commiffion  in  fuch  cafes  to  ufe  and  have 
oncers  of  a  foreft,  then  it  (hall  continue  a  forcft  in  the  hands  of  a 
fubjed.  Otherwife,  without  fuch  liberties,  it  is  but  a  chace,  being 
in  the  hands  of  a  common  perfon;  per  all  the  juftices  and  barons. 
Cro.  J.  155.  in  the  cafe  of  Leicefter  foreft.  And  Popham 

iaid,  that  he  had  feen  fuch  liberties  of  a  foreft  granted  in  that  manner* 
Cro.  J.  155.  Pafch.  5  Jac.  B.  R.  ut  fup. 

5.  16  Car*  I.  cap*  16.  §  4.  ena£ls  that,  the  meets  and  bounds  of 
forefis  JhaU  extend  no  further  than  the  fame  were  commonly  known  or 
taken  in  the  twentieth  year  of  King  James^  and  all  prefentments^  fince 
the  f aid  twentieth  year^  and  all  other  prefentments^  perambulations  and 
other  aSfsy  by  which  the  meets  or  bounds  oftheforcjis  are  further  eX" 
tendedy  Jball  be  void* 

6.  There  are  3  manner  of  forefts  ;  ift,  ancient  forejis  de  temps 
^onty  &f.  before  charta  de  forefta,  called  charta  parvoy  in  refped  to 
magna  charta  which  pafTed  in  the  fame  year,  'idlyy  There  are  new 
fore/is  made  in  the  reigns  of  King  Henry  2.  Richard  i.  King  John, 
&c.  A  third  fort  of  forefts,  are  fuch  as  were  partly  ancient  and  partly 
ntw'f  in  regard  the  ancient  bounds  of  the  forefts  were  enlargeo,  and 
ground  taken  in  to  the  foreft  that  did  not  anciently  belong  to  it. 
And  that  is  the  reafon  of  the  faving  in  9  H.  3.  in  charta  deforejla  ; 

faving  all  commons  accujlomedy  though  the  lands  of  the  owners  were 
diiafForefted  by  the  a£k;  becaufe  they  had  been  afibrefted  in  the 
reign  of  King  Hen*  2*  or  King  ^ohny  Sic*  to  the  prejudice  of  the 
owners  of  the  land  who  had  common  there ;  and  were  not  rightfully 
within  the  foreft,  and  therefore  it  was  but  reafon  that,  upon  the  dif- 
afForeftation  of  thofe  lands,  the  owners  ihould  eraoy  their  cuftoms  ; 
and  this  is  the  true  ground  of  diat  faving  in  the  zct*    But  afterwards 
in  the  12  H*  3.  and  10  Ed.  i.  there  were  other  perambulaiionsy 
whereby  many  forejis  were  enlarged  to  the  prejudice  of  the  fubjet^. 
And  thereupon,  afterwards,  in  21  Ed.  \*  there  was  another  ferambu^ 
lotion  made,  by  which  the  king  conceived  himfelf  qnuch  prejudiced  in 
abridging  the  bounds  of  the  foreft,  and  exempting  the  lands  out  of 
the  foreft,  which  in  truth  were  part  of  it.     Upon,  thefe  grievances 
on  both  fi^s,  both  to  the  king  and  fubjedi,  occafloned  by  thefe  per- 
ambulations made  after  9  H.  3.  the  king  and  his  fubjeSis  concerned 
therein  came  to  an  accord  and  agreement ;  and  thereupon  anno  33  ^ 
34  Ed.  I*  ordinatio  forejis  was  made ;  i«^ereby  it  is  declared,  by  af- 
fentof  both  parties,  that  the  de-aflToreftations  made  upon  thofe  peram- 
bulations (be  they  right  or  wrong)  ftiould  be  quite  difcharged  of  the 
foreft  J  but  then  the  owners  of  the  ground  were  not  to  have  common 
tbere.     But  fuch,  who  were  content  to  continue  their  lands  within 
the   foreft,  were   to  have  common   as   they   ufed  formerly   to 
have  it.     Per  Hale  Ch.  B.  Hard.  438.  Hill.  18  &  19   Car.  2. 
in  the  Exchequer,  in  cafe  of  the  King  v.  Inhabitants  of  Rgdley  in 
Cloucefterlbire. 


(E)  What 
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(E)    What   may  be  claimed  by  a  fubjcft  in  fo- 
re (Is. 

1.  9  jFf.  I^Jfat.  2.  cap.  4.  enails,  ^2t  freeholdersywho  bavt  their 
woods  in  jorefts^  Jhall  have  them  as  at  thi  coronation  of  king  H,  2. 
and  thofe  that  make  purprejiure^  C7V.  in  them  without  UcenceJbaUanJwer 
for  it, 

2.  9  H.  '^Jtat.  2.  cap.  9.  allows  agijlnutit  and  pawnagt  to  the 
owners  of  woods, 

r  4.20  1  3*  33  ^'  ^•^^'*  5'  cn^*^s,  that  thofe^  to  whom  the  ling  hsti 
Y/htn  granted  purliew^  (whereby  their  woods  are  difafforefled)  Jhall  be  quit 
lands  were    of  the  charge  of  the  forefi^  but  then  they  are  to  have  no  cmnmon  there  : 


MPt  iiuiif  and    howbeitfuch  as  are  willing  to  return  their  woods  into  the  foreftyfiudl 
%Im^^'    'W  ^OTTimon  and  other  eajlmei 


':ments  there  as  they  did  before* 

JrP^  and  that  ihcy  hnd  common  by  prefcription  in  .'h  f^'cjit  it  was  not  the  intent  of  the  ordinatio  fonAx  to 
toll  fuch  a  common ;  but  if  they  were  well  affbi'ehed  at  firft,  and  afterwards  diiaffbrcfbd  vadaiy 
by  fome  perambulation,  then  the  common  is  loft,  if  the  owner  will  hare  the  land  remaia  djfiT- 
foreAed  ;  and  this  is  the  true  meaning  and  interpretation,  and  intent  of  this  aA  of  ordinark> 
Inreftae.  Hard.  438.  HilL  x&  and  19  Car.  s.  in  the  Excheqiier^in  cafe  of  the  Kiii&  v.  InbabitaoU 
of  Rodley  in  Gloucefterihiie. 

This  adt  of  ordinatio  foreftac  mnkes  but  a  trmporary  Jufpenfon  of  the  conmtm  lav,  viz.  (b  long  as  the 
owners  of  the  lands  would  be  out  of  the  fortfls,  et  non  ultra.  Hard.  439.  in  cafe  of  the  King  ?•  In* 
lubitants  of  Rodley  in  Gloucefterlhire. 

4.  34  jB.  r.  JIat.  5,  cap.  6.  enaiis,  that  fhey^  who  had  common  of 
pajlure^  and  were  rejiratned  of  it  by  the  perambulation^  JhaU  have  their 
common  as  before. 

5.  A  man  may  cut  wood  in  his  own  foil  in  a  free  chafej  without  view 
of  the  forefter.  Br.  Foreil,  pU  6.  cites  the  time  of  £•  i.  and  Fitzh. 
Trefpafs  239. 

6.  One  claimed  before  the  jufticcs  in  eyre,  to  be  quit  of  pannage 
in  the  king's  foreft;  and  alfo  claimed  in  the  fame  fore&j  pannage Jor 
the  hogs  of  bis  tenants  agifted ;  but  they  would  nqt  meddle  widi  it, 
becaufethis  belonged  to  thejulliccsof  the  foreft.  Keilw.  150.  b.  ia 
Itin.  E.  3.  ^ 

A.  heing  7*  22  £•  4.  7.  ena£ts,  that  if  any y  having  woods  in  his  own  ground^ 
feifedof  without  any  fcrejl^  chafe^  or  purliewy  Jhall  cutj  or  cdufe  fbc  fame  (or 
^w^^r^n/-  ^^y  P^^^  thereof)  to  be  cut  by  the  king^s  licence  (where  fuch  forejl^ 
9d  ancifoMto  chafc^  orpurliow  are  his)  or  without  licence  (where  they  belong  to  others) 

B.  and  bis  he  moy  keep  themjeveral^  and  inclofed  during  j  years  next  exfier  their 

v:ood grow    y  S* 

i>}^,  nitd  to  grow  upon  a  part  thereofj  an<)  fxttpted  thfpj\  ^nd  further,//Mi/  bt  rngk  ineloft  tvayy^m'  t^ 
acus  t^le^«o^,  and  to  hold  it  in  fevefa^ty,  for  the  preferva/ion  of  the  fpring,  acevding  to  tbeJUtuta  -f 
tbr  rtalm ;  and  this  grant  was  conftrmtd  by  n private  afi  •fparliamtMf  and  that  the  grantee  might  hold 
it  in  feveml,  without  fuit  of  the  king's  officers,  with  a/avi^  oftbt  right  of  aiijlramgers  5  and  a  m»- 
mon*!  put  M  Lis  hajfs,  to  take  his  common  in  one  parcel  of  that  which  was  inclofedy  ?gatnft  whocq 
the  grantee  brought  an  adlion  of  trefpafr,  and  in  this  the  only  quedion  was*  if  the  grantee  of  tlie 
trees,  which  had  not  any  iniereft  in  the  Toil  might  inclofe  ag^inft  a  commoner  by  tliis  ilatute.  Ic 
was  agreed  by  Coke  Cli.  J.  and  Fofler,  that  this  llatute  was  upeuUd  by  the  ftatute  of  35  H*  S.  f^ 
this  ii  in  the  nega:iv  ,  and  therefore  is  a  repeal  of  a  former  ftatute,'  but  if  the  laft  had  been  in  tho 
affirmative,  otherwife  it  (hould  be  ;  aiul  it  was  alio  agreed,  that  this  was  not  within  tbeftatoteof 
35  /y.  S.  for  thitt  appoint i  of  what  age  th<.  lacoJ  Jhull  t.t  xndfijedy  and  by  iNs  recomptnu  iigivem  to  tie  <*•- 
mcntr ;  but  hcrc  it  k  not  averred  bv  plcavlipg?  of  what  age  thib  wixA  was  n  hich  w»  iaclofeJ ;  and 

tbaetcrc 
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therefore  it  was  adjudged  that  the  a£^ion  is  not  roaintainablc  a^iiiA  thft  cmUmoncr.  2  Brownl. 
0899  190.  Chalk  V.  Pcter.^— 8  Rep.  136.  b.  Sir  Francis  Barrington's  cafe  S.  C— — Godb.  167.  S. 
C.— -2  Brownl.  328.  per  Coke  Ch.  J.  ace. 

This  (latute  doth  not  txtend  to  any  woods  in  foreft>  in  which  nn  fiber  b  itb  common^  for  it  doth  but  ex- 
tend on/y  tojucb  nucads  wbicb  a  common  per fon  baib  in  the  Kind's  forcjlf  or  common  perfon'Si  and  tliat  it 
might  be  inclofed  for  the  fpace  of  three  years  after  the  cutting  of  the  Wood  therein  before  the  mak- 
ing of  this  Ibitute,  and  this  was  no  wood  in  which  a  ilmnger  had  common,  as  it  appears  by  the 
preamble  of  the  faid  iUtute  ;  and  then  after  in  the  faid  (l.icuce  it  is  faid,  fach  woods  may  be  in^ 
clofedi  per  Coke  Ch.  J.  2  Brownl.  327.  Pafch.  8  Jac.  Clialk  v,  Peter. 

8.  Prefcription  may  be  for  warrens  in  forefts,  though  they  v/erc 
in  the  king's  hands,  but  without  a  fp^cial  prefcription  it  cannot  be ; 
and  in  fuch  cafe  of  prefcription  for  warren,  if  it  was  by  grants  or  he 
can  prove  it  by  prefcription,  a  »<7/i  ujer  is  no  caufe  of  forfeiture  thereof. 
Cro.  J.  155.  Pafch.  5  Jac.  B.  R.  Leicefter  Foreft's  cafe.— — Jenk. 
316.  pi.  6. 

9.  If  the  king  grant  zforeji^  the  grantee  (hall  have  but  a  chace,  «  Roll.  R. 
uxdiefs  ^ou/^r  be  granted  to  hold  zfivanlmote  courts  jujiicefeat^  court  of  *|^'  ^'!!"* 
attacbnunt^  ^c     But  if  this  be  granted  a  fubje^ft  may  have  a  forell  \^  i^cJ^ 
and  this  has  been  twice  adjudged  3  per  Coke.  Roll.  R.  195.  Fafch.  2  Buif.295. 
13  Jac.  B.  R.  the  King  v.  Briggs.  s.c^Suh. 

•*  "^  £)  t>&  jcJl  cannot 

have  a  foreCl ;  but  what  is  foreft  in  the  hands  of  the  kins:  wlien  granted  to  a  fubjeA  is  a  chafe. 
Palm.  93.  Bridges's  cafe        ■    Roll.  R.  1 12.  S.  C.  HyfprdaJ  wordt  of  grant,  as  to  have  foreft, 

to  conlbtute  juftices  and  verderors,  a  fubjeft  may  have  foreft,  but  not  by  general  words,  and  fo 
Popluma  faysy  it  waf  adjudged.  Palm.  94.  37  Eliz.  B.  R.  Jennings  v.  Rock.  Roll.  R.  194.—.. 

12  Rep.  22.  per  Popham  Ch.  J.  that  the  fubjedt  may  have  aforefl.  But  this  is  intended,  if  he  hath 
power  to  have  fwanirootes  and  juftices  m  eyre,  zniXfortfiers  apptn/daat  to  his  foreDs.  Fafch.  5  Jac. 
B.IL  Anon. 

10.  Kfubje^  may  have  a  foreft,  but  cannot  have  a  jufticc  feat,  but  r  ^  «  .  1 
be  may  have  a  fwanmark  court  and  the  other  courts,  and  a  commif«  J^  y*       -' 
fion  to  execute  them.    Mich.  3  Car.  C.  B.  Het.  60.  Comins's  &c.— Croi 
cafe.  J.  155. 

Leicetter 
fored's  cafe.-^ Jenk.  3 1 6.  pi.  6. 

XI.  An  allowance  in  eyre  blndeth  the  iingj  the  fubjefl  being  in 
poflef&on,  ^till  removed  by  another  judgment ;  but  B.  R.  hath  no  ju- 
rifdiAion  in  foreft  caufes ;  and  therefore  an  allowance  there  of  liber- 
ties  within  the  foreft,  will  not  put  the  king  out  of  poflelHon.  8  Car. 
Jo,  267.  Cafe  of  the  Hundred  of  Wargrave 

12*  A  purchafor  of  a  manor  in  a  foreft,  liable  to  repair  a  bridge 
there,  may  be  compelled  to  repair  the  fame,  and  he  muft  feek  his 
remedy  at  law  for  contribution  from  the  others,  who  have  any  part  of 
th^  lands;  and  the  court  (of  eyre)  is  not  to  let  the  bridge  lie  in 
decay,  'till  it  be  determined  between  the  parties,  whether  they 
ou^ht  to  contribute  or  no.  8  Car.  Jo.  273.  Cafe  of  Lodden 
Bndge.' 

13.  A.  feifed  of  the  manor  of  W.  claimed  to  huntfoxesy  hares  and 
tvild  cats  therein,  under  a  charter  granted  by  R.  i.  to  the  abbot  of 
Waltfaam  Holy  Crofs,  and  jfhewed  the  diflolution  of  the  abbey,  and  a 
new  grant  of  die  faid  manor  to  one  N.  with  the  words  of  tot,  tanta, 
talia,  &c.  libertates,  &c  quot,  occ.  and  fo  deduced  the  title  down  to 
Bimfelf,  by  feveral  mefne  conveyances.  It  was  held  by  Noy,  and  {o 
adjudged,  that  the  words  of  tot^  tanta^  talia,  &c.  are  no  warrant  for 
hi^^  for  the  abbot  had  20  manors,  and  yet  there  wa$  but  one  hunter i 

but; 
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bQt  ifthefe  grants  be  allowed,  hunters  will  be  muldplied^  and  (b  die  fo- 
it:ft  fpoiled ;  and  fo  this  point  was  adjudged  in  die  foreft  of  Waldiain 
againft  Sir  Thomas  Fanshaw,  who  claimed  the  like  pnvilqge 
within  his  manor  of  B.  which  was  the  abbefs  of  Barking's,  who  had 
the  like  charter,  and  Sir  Thomas  the  like  words  as  here.  8  Car.  Jo^ 
286.  in  Sir  Edmund  Sawyer's  cafe. 

14.  A.  claimed  in  like  manner  as  aforelaid,  to  be  free  from  the  re^ 
fair  cfbridgesy  but  it  was  not  allowed  i  for  dK>fe  bridge^  which  by 
law  he  ought  to  repair,  no  grant  can  difcharge ;  for  ^cfidjecl  hath 
an  interefl  therein ;  and  for  thofe  bridges,  which  are  not  known  bj 
whom  they  ought  to  be  amended,  the  ftatute  of  22  H.  8.  5.  hath 
made  all  men  chargeable.  Ibid. 

15.  He  made  alio  a  like  claim  to  be  quit  from  carriageSjSc  a  navt* 
gio  &  domorum  regalium  edificatione,  &c.  but  they  are  all  of  the 
nature  of  purveyance,  and  were  refumed  by  27  H.  8.  25.  and  fe  net 
revived  by  grant  of  tot,  tanta  &  talia,  &c«  Ibid. 

16.  So  he  likewife  claimed  to  inclofe  bis  woods  ofJV.  with  as  great 
ditches  and  hedges  as  hepleafe ;  but  it  was  not  allowed,  becaufe  this 
was  but  matter  of  eleven,  which  the  abbot  might  chuC^  or  noti  and 
matters  of  election  are  not  revived^  as  aforeiaid ;  and  if  the  abbot  him* 
felf  were  living,  he  could  not  inclofe  it  by  virtue  of  that  licence,  which 
is  400  years  ftnce ;  becaufe  it  cannot  be  known  whether  that  power 
was  not  once  executed,  and  if  it  was,  and  after  tlirown  oat  again, 
it  cannot  be  inclofed  again;  for  then  one  power  ihould  be  executed 
divers  times.  Ibid. 

17.  A  prefcription  to  be  out  efthefirefi  is  not  good>  without  fhew« 
ing  an  allowance  in  eyre ;  by  N<^)  andffo  adjudged.  Ibid.  290.  caie 
of  the  Tenants  of  the  Manor  of  Bray* 

18.  So,  no  liberty  within  a  foreft,  tn  deJhruHion  of  the  vert  orgame^ 
is  good  by  prefcription,  without  an  allowance  in  eyre,  except  only  in 
cafe  of  common;  by  Noy.  Ibid.  291. 

19.  Common  fA pajlure  for  Jheep^  is  good  only  in  two  cafes  with- 
in a  foreft,  the  firft  is,  when  an  officer  of  the  foreft  hath  land  belong- 
ing to  his  office,  and  claims  common  for  (heep  bdon^ng  to  that 
land ;  and  this  was  allowed  in  one  Blanchard's  cafe,  in  the  time 
of  R.  2.  and  adjudged  for  him  in  eyre,  and  in  chancery,  and  after  in 
parliament ;  and  fuch  another  was  tor  Clarinedon  foreft  in  Wiltflure. 
The  other  cafe  is  for  pafture  of  flieep,  which  a  man  may  prefcrihe 
for  in  his  own  open  wafte  grounds,  but  not  in  his  coverts  \  by  Noy. 
Ibid.  292. 

20.  One  claimed  all  windfalls  and  profits  M4iat£>ever  within  bis 
bailywick ;  but  held  By  Noy,  that  it  was  not  good ;  for  he  canooC 
have  the  profits  of  every  man's  land  within  that  bailywick.  8  Car. 
Jo.  294.  Sir  Charles  Howard's  cafe. 

21.  So  the  claim  of  office  of  keeper^  or  bailiff  offeveral  waUs^  una 
cum  vadiis  ^  feodis^  &c.  is  not  good,  by  Mr,  Noy;  becaufe  mfet 
certain  is  claimed '^  and  thefe  words  una  cum  vadiis  &  feodis,  &c 
debit.  &  confuet.  &  tot,  tanta,  &c.  quot^  quanta,  &c.  aliquis,  &c* 
will  not  help  it  without  an  averfnent  what  they  were.  Ibid. 

22.  So  a  claim  of  as  much  firevjood  as  he  Jhould  think  fit  to  be  burmi 
in  New  Lodge  is  void>  by  Noy ;  becaufe  otberwifehe  might  take  as 
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much  wood  as  he  thought  fit,  an^  fell  it  when  done.  But  if  the 
claim  had  been  of  as  much  as  be  ihould  bum  in  New  Lodge,  it  had 
been  good.  Ibid.    , 

23.  The  inhabitants  of  Haley  clainud  common  of  pafture  in  the 
ioT^\  it  js  not  good,  by  Noy;  for  inhabitants  cannot  claim  any 
profit  apprendre,  as  Gateward's  cafe,  Co*  6.  but  an  eafement 
they  may,  as  a  way  to  church.  Ibid.  297. 

24.  A  claim  for  common  for  cattle^  without  faying  levant  and  couchant 
upon  land  in  certain^  is  not  allowable.  Ibid.  298. 

25.  In  eje^hnent'i  a  fpecial  verdi£t  was  found,  upon  which  the 
queftion  was,  whether  or  no  a  prefcription  for  common  or  pajlunfor 
all  cattle  andfivine^  in  a  foreft  at  all  times  of  the  year^  were  a  good 
prefcription,  or  not.  It  was  argued  pro  quer.  that  the  prefcription 
was  naught,  which  was  agreed  by  ihe  court,  and  the  counfel  of  the 
other  fide;  but  for  not  finding  exprefsly  that  it  was  aforejty  judgment' 
vras  given  pro  defendentc.  Hard.  87.  Mich.  1656.  in  the  Exchequer. 
Woolridge  v.  Dovey. 

26.  In  replevin  of  a  heifer,  the  defendant  avowed  damage  fealant ; 
die  plaintiff,  in  hziyprefcribedfor  common  ernni  anno  omni  tempore  annii 
iflue  upon  the  prefcription,  and  verdi<^  found  the  ifTue  for  the  plain- 
tifF;  but  fiuther  found,  that  the  land,  and  place  where,  is  infra  re^ 
fardum  forefia  de  tVhittlewood  in  conC  Northamton  \  upon  i^ich 
judgment  was  given  for  the  plaintiff  that  the  prefcription  is  good, 
notvdthftanding  that  the  place  where  is  a  foreft,  and  that  in 
the  prefcription  fence-month  is  not  excepted,  according  to  Trig 
and  Turner's  cafe.  3  Lev,  127,  Trin.  35  Car,  2.  C  B.  Bra- 
bnx>ke  v.  Carter. 

27.  .A  man  xdzj  prefcribe  for  common  fir  Jheep  in  a  foreft,  but  not  y^^'^V" . 

for  goats.  See  Lutw.  81  Grammer  v.  Watfon and  fucb  pre-  -^'^^^''^ 

fcription  may  be  for  common  for  iheep  in  ttiGfence-Tnonth,  Lutw.  &  i.  tht  king,  the 

Pafcb.  I  Jac.  2.  C.  B. Adjudged  3  Lev.  98*  Pafch.  35  Car.  2.  owner  of 

C.  B.  Trigg  V.  Turner. 2  Show.  9.  S.  C.  ^;^ 

taacf  have  common  for  kis  Jheep  and  warrtrifir  ctmes  by  grata  or  frffetiptim.  But  he  Gkntxol  fmcbargt 
with  more  than  has  been  ufed  time  ou£  of  mind,  unlefsy  ice.  nor  make  bmrrtmgbs  in  other  places  than 
bath  bun  uftd  time  out  of  minj,  unlefs  he  tias  warren  bf  grant,  and  then  he  may  ufe  it  according  to  h'.t 
grant.  But  he  cannot  erta  aaru/  tuarrcn  without  charter,  ift  Rep.  aa.  and  he  that  has  fuch  a  warren 
may  lawfully  build  upon  his  inheritance,  within  his  warren,  a  convenient  iodg*  for  prelervation  of 
his  game*  la  Rep.  za«  Pafch.  5  Jac,  B.  R.  per  aU  the  juAices  and  baroos  in  Leicefter  foreil'9 
cafe.-— ^  Inft.  298.— Cro.  J.  155. 

Common  for  (heep  cannot  be  in  a  forcA,  per  Dodderidge  J.  to  which  Coke  Ch.  T-  agreed,  unlefs 
it  be  by  prefcription.  3  Bulf.  213.  Trin.  14  Jac.  in  Webb's  cafe— —And  Coke  fald  that  cliarca  da 
forefta  is  but  in  affirmance  of  the  commou  law.  ibid.        ■      Roll.  R.  41 1.  S.  C. 

28.  If  there  be  park  or  foreft  where  the  lord  has  the  game,  another 
man  may  prefcribe  to  have  the  herbage ;  for  the  lord  has  confiderable 
profits  of  the  ground  by  his  deer,  which  is  fo  confiderable,  that  if  the 

Jrancbife  comes  to  be  determined^  it  has  been  held,  that  fuch  a  prefcrip- 
tion for  herbage  being  but  furplufage  after  the  feeding  of  the  deer, 
and  fubordinate  to  it,  mall  rather  be  lojl^  than  carry  the  whole  profit 
of  the  feeding  and  exclude  the  owner.  And  it  has  been  the  cafe  of 
many  parkes,  that  have  been  difparked  by  the  king^  after  the  herbage 
granted  away^  per  "Sir  Francis  North,  Arg.  Vent.  391.  in  cafe  of 
Potter  V,  North. 

(F)  What 
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(F)  What  may  be  done  by  a  fubjeft  thereld. 

1  Tnft.  309.   ^»  li  Y  9  jff.  1*fi^U  2.  rtf^.  I  r.  u  nobleman  pajfing  by  the  fcnj^ 
fays,  that  -*-'  /J  allowed  to  till  a  deer  or  twoj  by  view  of,  or  a  kom,  being 

after  the       blown  for  the  forefter. 

blowingrthe 

horD>it  (hotild  be  propriis  [ui%  canihus  out  arat  fuo  proprio* 

2.  9  H.  3.y?<7^  2.  fJ^.  12.  cnaSs,  that  every  freeman  foall  make 
in  his  own  wood^  land^  or  water ^  within  the  foreji^  mills^fpringSy  f^U^ 
marjhesy  dikes  or  arable  ground^  wtththtt  the  cover^fi  as  not  -to  annej  his 
ficighbour. 

3.  9  H>  ^»Jlat.  2.  cap.  13.  allows  ayriesfor  hawks^  fcff. 

4*  I  £.  'i^Jlat.  2.  cap.  2.  ena£ls,  that  every  many  that  hath  wod 
within  theforejty  may  take  houfebote  and  heybote  in  bis  wood. 
The  owner  5.  Building  a  new  houfe  in  the  feveral  foil  or  waftc  of  any  man  in  a 
the^^reft  f^reft  IS  a  purprcfture,  and  an  annoyance  to  the  foreft  and  game,  and 
cannot  finable  or  arrentable  for  the  tolerating  or  permitting  it  to  ftand,  at  the 
build  a         difcretion  of  the  j  udice  in  eyre,  or  he  may  demoli&  it  at  plcafure.  D« 

m»U  of  the  king  or  the  juftice  in  eyre.  Jenk.  230.  pi.  ioo> 

6.  EreBion  of  a  beacon  upon  a  man's  own  land  in  a  foreft,  is  a 
purprefture.  D.  240.  b.  Marg.  45.  cites  Atkins's  reading  upon  thie 
itatute  of  foreft,  Auguft  1632,  in  Lincoln's  Inn. 

7.  Soy  where  a  man  devifed  a  fum  of  money  for  ereding  of  a 
caufey  in  Waltham  foreft,  and  the  fame  was  done  accordingly  y  he  was 
fined  for  purprefture.  D.  240.  b.  Marg.  ut  fup. 

8.  A  man  cannot  cut  down  woodxn  his  own  land  in  a  foreft,  with- 
out view  of  the  forefter.  Co.  Litt.  1 15.  a.  (o)  cites  ftatute  34.  £.  i. 
But  he  fays,  that,  inafmuch  as  this  a£^  is  in  affirmance  of  the  commoM 
iawy  a  man  may  prefcribe  to  cut  down  his  woods  there  without  fuch 

'■  yieWy  and  fays  that  it  was  fo  adjudged,  16  £liz.  in  the  Exchequer, 
as  Popham  Ch.  J.  reported  to  him. 
S.  P.  la.  9«  In  fuch  forefts  or  chafes  being  in  the  bands  of  a  common  perfon^ 
Rep.  23.  thofe,  that  are  owners  of  woodsy  may  cut  them  down  at  their  pleaiiire 
are  not  f!^^  wit))0Ut  licence  or  view  of  the  forefter^ ;  but  yet  fo,  as  to  leave  fiif- 
reftsiniaw,  Acient  vert  for  the  deer  there,  (^ro.  J.  155.  rafch.  5  Jac.  B.  R« 
h'Mfree  Leiceftef  Foreft 's  cafe  ■  ■  So  diough  it  be  in  Ac  hands  of  the 
tii:^     I^i"g-    Ibid ^Jenk.  316.  pi.  6. 

holders  there,  thonrh  the  chafes  arc  in  the  hands  of  the  Arnrfi  mny  cwt  the  wood  ar»d  timber  giwawf 
on  their  laiuls,  without  view  ur  hcence.  But  if  the  owner  leaves  not  fufficient  covert  10  niaiouia 
the  king's  game,  he  (haU  be  punilhed  ac  the  fuit  of  the  king.  P.  5  Jac. 

Jenk.  316.  10.  Parks  laid  Open  to  fore/is  for  40  years,  may  yet  be  inciofed 
^  •  ^'  again,  and  they  may  kill  deer  that  come  therein.  Cro.  J.  156.  Pafch. 

5  Jac.  B.  R.  teicefter  Foreft's  cafe. 
Jenk.  316.         II.  Inclofures  cannot  be  in  forefts  or  chafes,  unlefs  with  low  hedges^ 
i^i>  6.  which  may  not  difturb  the  game  \  and  though  inclofures  have  been 

continued  for  40  years  together,  if  they  were  no  ancienterj  th^  may 


we&  be  deftroyed  and  laid  open.  Cro.  J«  156.  Fafch.  $.  Jaci  B.  k« 
Leicefter  Foreft's  cafe, 

12.  If  the  king  grants  away  pari  of  his  demefne  landiy  cum  omnibui 
hofcis  then  growing'i  for  a  valuable  confideration;  the  king's  intent 
was  not  to  difaforeft  this,  but  only  to  pafs  the  intereft  in  the  timber, 
as  well  as  the  foil  \  but  the  timber  cannot  be  felled  by  virtue  of  diis 
£rant.  And  if  the  patentee  will  fell  any  of  it,  he  muft  take  the  fame 
way  as  others  do  in  like  cafes*  Jo.  268  •  8  Car.  in  Itim  Windibr* 
Whitlock's  cafe. 


(G)  Grant  of  a  Foreft  toaSubjca.     Good*     And  [4^4] 

how  confidered. 

I.  ^  H  E  king  grants  the  foreft  of  W.  and  S.  in  the  county  of  S.  5;  ',^^  ^• 
^    to  A*  fir  to  years  \  A.  covenants  with  the  king  to  maintain  Mich,  i  $c 
too  deer  Aere^  during  the /aid  terntj  andzt  the  end  thereof,  to  leave  *  £l'>z*L(^ 
tbeforejlfoftoeked  to  the  king ;  the  king  grants  the  fie  of  the  foreft  ciSftJiu* 
to  B.*  ■■     jp»  during  the  term  cannot  kiilj  nor  give  a  warrant  fir  an^ 
deer  there  \  by  all  the  judges  of  England.     For  the  foreft  was 
granted  for  60  years,  and  the  game  pafied  by  the  grant  of  the  foreft, 
and  the  faid  covenant  does  not  controul  the  grant     And  if  B.  niight  *  .   ^ 

have  fuch  liberty,  he  might  di^le  A.  frcnn  performing  his  faid  cove* 
luuit.  Jenk.  218.  pi.  63. 

2.  Xhe  honour  of  Pickering  has  a  foreft  appendant  to  it.    A 
patent  granted  by  the  king,  of  the  honour  cum  pertinentiis^  pailes  the 
foreft;  and  the  grant  of  the  foreft  paflTes  the  game.   Jenk.  218.. 
pi.  63. 

3,  A  common  perfon  may  have  foreft  by  fpecial  words  if  grants 
As  to  have  foreft,  and  to  conftitute  juftices  and  verderors ;  but  not 
by  general  grant  of  forefts,  per  ropham  J.  and  he  (aid  it  had 
been  fo  adjuaged.  Palm.  94.  37  Eliz.  fi.*  R.  in  cafe  of  Jennings  v« 
Rock. 


(H)  Of  the  Officers  oF  the  Foreft. 

I.  9  K.  '^*Jlat.  2.  cap.  5.  enadts,  that  rangers  of  the  firefis  JhaU 
exercife  their  offices^  as  ufed  at  the  coronation  of  H.  2.  and  not  other'^ 
wife. 

a.  9  H*  3*  Jlctt^  2.  cap.  7.  prohibits  extortion  by  officers  of  the 
foreji. 

3«  34  £*  I.  fiat.  5.  cap.  2.  ena<%s,  that  on  the  death  c¥  abfence  of 
anyforejier^  ^c.  another  ft)all  be  put  in  his  places 

4..  34  J?,  i^at.  i.  cap.  3.  enads,  that  nofirefieryi^ajhall  be  put 
ttf^n  any  afj^^jury  or  inqueft^  taken  out  of  the  fir eff. 

5.  34  E.  I.  flat.  5«  cap.  4.  enaSs,  that  if  ^cets  of  the  fortfi 
furcharge  the  foreft^  they  Jhallbe  imprifoned*, 

6«  25  E.  ^.ftaU  5.  cap.  7,  cnaife,  that  noforefter^  ^c.Jhallgathe^ 
Yqv.  ^II«  h  1  vi^uali 


4«4  ^tttfi. 

viBM^b  ^  ^ir  tbtug  if  Cihur  of  bis  ^ci^  but  that  wincb  is  im  f 
M  rigbu 

7.  3a  H.  a.  35*  impmvtrs  j^^€%  rfthi  kinfsfir^s^  by  writini 
wulir  the  fiuflrf  tbeir  qjice^  to  make  deputies. 

8*  li  one  rf  tbe  officers  of  ^  SfXtA  pui  ene^feal  U  tbe  r$IU  if  4^ 
of  all  the  verdecocs^  regvdors  &c.  it  is  good^  8  Car.  Jow  M.  LL 
I^veUce's  cafe. 

9»  If  ^cers.  of  the  fiKeft  break  their  truft^  it  is  afmfeiiure  oiiiat 
places,  per  N07*  8  Car.  Ja  272.  in  Lid.  Lovdace  s  cafe. 

la  Office  of  agiftorsy  is  only  to  prejent  trefpajfes  done  by  cattle ;  md 
anv  odier  prefentment  by  them,  not  belongii^  to  dieir  oSoOf  u 
void.;  and^  it  is  of  other  officers^  &c.  per  Noy.  Ibid.  280. 

11.  If  a  man  cuim  the  office  of  ieepery  &c.  and  nofeehriba 
execution  thereof;  this  is  but  a  burdien^  and  therefore  he  is  remou* 
able  atpleafure :  by  Noy.  Ibid.  292. 

12.  By  acceptance  of  the  office  ofverderoTy  all  other  offices^  as  keeper 
«od  baUin  of  ^veral  walks,  ana  of  the  game,  and  riding  foitAer, 
sere  determined^  becaufe  fubordinate  thereto  ;  said  the  obje&on,  that  a 
verderor  was  by  eleaion,  which  might  be  againft  a  man's  inU^  and 
dierefore  fliould  not  determine  odier  o^es  by  letters  pafeott,  was 
4iia21owedf  becaufe  of  the  acceptance  of  wh^  ne  mig^  have  inved» 

^  8  Car*  I.  Jo.  29{.  in  Sir  Cha.  Howard's  caie. 

£  4^5  J  '3*  Ti^ugh  men  may  cut  their  woods  for  neceffiucy  booISi  by 
view  of  fiMeffera.or  verdecors,  yet  at  the  next  court  of  attafhmttttt 
the  officers  ought  to  prefent  what  vnsfelledj  and  that  it  was  ij  m«» 
.(b  as  it  may  appear  on  record.  Per  Noy.  Ibid  295. 


!,*^(^K  (H.  2)  How  far  the  Beafts  are  privilcdgcd  Whco 
seeHunu  *  Qut  of  the  Foreft,  Park,  or  Chate« 

I.  T  P  a  man  has  land  a^oining  to  a  chap^  ^^  lavages  enter  inta 
*Orig.(Le*  his  land,  he  may  chafe  dien  out  ytnmfmall  dogSj  but  iwf  wjti 

verett.         ♦  greyhounds.  Br.  Foreft,  pi.  i.  cites  43  E.  3.  8. 
S.  P.  hf  2.  jfnd  by  fome,  if  the  dogs  follow  them  into  the  chajij  2nd  the  owner 

V^^^^  recall  them^  and  vet  they  kill  the  favages,  trefpais  does  not  lift 
x^y         Quaere.  Br.  Forett,  pi.  i.  cites  43  E.  3.  8. 

S.  P.  bf  3.  Forefter  allodged  cuftom»  that  when  the  lavages,  went  out  of 

Jn^  the  foreft,  that  he  might  enter  into  the  [landi\  ofanetber  and  recbep 
^  ^*  J^    fjjfj^  •  but  per  Newton,  it  is  not  a  lawful  cuftom ;  for  Acy  arc  fa* 

naturae,  and  when  they  are  out  of  the  foreft,  none  has  propertj  ui 

Shenu  Br.  Cuftoms,  pi.  64.  cites  7  H.  6«  36. 


(!)  Di]&iforefted,  and  die  Efibas  thei^. 

f  •  9  U.  3.  flat.  %  cap,  I.  enaAs,  that  allforefts^  taken  mttofAi 
fiihjeets  lands^JbaU  be  difaffiorefted^  f^^H  common  of  berbofe^  0d 
Hber  things  within  the  firefly  tofucb  a$  were  accnftmnul  to  esgoy  tbem. 

a.  33** 


«•  33  £i  i-.//^*  5-  '*fl^>  tt'*?/^  ttwdi  an  difaferefieiyJbaUmt  "^^^^ 
iaV0  commmt  within  tbefirift.  ttiat  ci)is 

was  DoC  m  ftatute,  but  mi  9f£nnnct  m/v  ;  but  alt  the  juftices  over-ruled  it.  For  Popham  faid  that  he 
was  a  couofel  in  a  like  cafe,  9  Eliz.  between  Sir  Chriit.  Hat  tow  ahd  Sir  J.  St.  Lioir  inth* 
exchequer.  Which  continued  tiU  19  EUz.  and  by  good  advice  adjudged  a  ftatnte.  I^alm.  93*  J»* 
win^  ▼.  Rocke* 

T^fjr,  which  will  return  their  wooJb  into  the forifl^Jhall  have  commofk 
01  they  had  before* 

3*  If  one  has  common  in  aforeft^  and  by  letters  pateflts  of  the  kin^ 
diis  land  is  diiaffbrefted,  yet  he  fhall  have  comnEion,  per  Popham 
Ch.  J.  quod  fuit  concefliun  by  all  the  juftices.  Palm.  94.  37  Eliz. 
B«  R.  Jennings  v.  Rock. 

4*   16  Car.  I.  cap.  i6.  ^  8.  ena&s,  that  all  grounds  di-^fforejied 
Jhice  the  twentieth  year  of  king  yames  Jhall  he  left  out  of  the  meets  and 
bounds  of  the  foreftj  which  are  to  be  enquired  ef^  and  JhaU  be  de^* 
eiffinreftea. 

$  9.  Provided  that  the  owners  and  occupiers  of  tenements  lefi  out 
^tbe  bounds  oftheforefis  to  be  returned  and  certified  bj  virtue  of  com* 
mijpons  granted  to  enquire  of  the  meets  and  bounds  andforejis^  may  erqoy 
fuch  common  and  other  profits  within  ibeforefts  as  anciently. 

5*  Upon  a  bill  in  equity  concerning  common^  claimed  by  the 
inhabitants  in  the  forefi  ot  Sherwood  in  certain  lands  there  lately 
encbfed  by  the  king  and  bis  patentees^  it  being  a  common  by  pre* 
fcriptiouy  and  the  lands  of  the  inhabitants  there,  being  now  diiafib* 
refted,  whether  this  common  be  deftroved  by  the  de-aiForefta- 
tion  upon  the  ftatutes  of  charta  de  foreffa,  ordinatio  foreftae,  &  34 
Ed.  I.  was  the  queftion  ?  And  by  the  opinion  of  baron  Raynesford, 
and  Turner,  the  common  is  gone  by  the  exprefi  words  of  the  ftatiite 
of  ordinatio  foreft^e,  and  of  34  Ed,  i.  and  in  an  iter,  8  Ed.  3.  a 
judgment  was  cited  in  point  in  a  like  cafe,  in  this  verv  foreft,  of  a 
common  by  prelcription.  But  the  Ch.  Baron  doubtea:  for  if  the 
lands  were  not  duly  ailbrefted  at  firft,  and  that  they  had  common  by  ^ 
prefcription  in  the  foreft  it  was  not  dse  intent  of  the  ordinatio  forelfae  [  4^^  J 
to  toll  fuch  a  common.  But  if  they  were  well  afforefted  at  firft, 
and  afterwards  difafforefted  undiily  by  fome  perambulation,  then 
the  common  is  loft,  if  the  owner  will  have  the  land  remain  difaf* 
forefted ;  and  this  is  the  true  meaning,  and  interpretation,  and  in- 
tent ^f  this  a^  of  ordii&tio  foreftac,  and  this  being  matter  of  bBi\ 
and  ft  not  appearing  of  what  nature  thefe  lands  are,  that  are  now 
difafforefted,  nor  whether  there  be  a  common  by  prefcription  in  > 
the  cafe;  ^  c  ie  is  not  yet  ripe  for  a  decree,  which  muft  be 
made  one  wav  yt  other,  as  the  matter  of  hBi  ihall  guide  them ; 
and  this  was  tne  firft  ground  of  his  doubt.  2d.  This  aft  of  or^. 
dinatio  forelhe  makes  but  a  ten^ary  fufpenfion  of  the  common  law^ 
viz.  fo  long  as  the  owners  of  the  lands  woiud  be  out  of  the 
fbre(^  &  non  ultra :  fo  that  there  cannot  be,  in  fuch  a  caie,  aa 
abfolute  decree,  or  a  perpetual  injunfHon.  His  3d  reafon  was> 
becamle  now  by  the  ftatute  17  Car.  1. 16.  the  lands  cannot  be  affo* 
rejied  again  \  and  therefore  it  would  be  hard  to  take  away  common, 
where  it  is  due  of  ri^ht  For  thefe  reafons  he  would  not  deliver 
any  pofitive  opinion  m  the  cafe>  which  he  fiud  was  a  cafe  of  great 

L  1  a  importivicei 


4^6 


.jForefi- 

importance;  and  deferved  another  kind  of  argument  dian  upon  aa 
ordinary  demurrer  in  law ;  which,  yet,  the  court  never  refiifetfa  to 
hear  upon  the  lead  difficulty,  (though  the  confequence  be  many 
times  of  fmall  concernment,)  that  this  caufe  deferved  more  con* 
fideration  than  to  be  determined  upon  a  fudden  opinion  upon  the 
hearing.  But  becaufe  the  Chancellor  of  the  Exchequer,  and  the 
other  barons  were  a^ainft  him,  the  decree  paflfed  pro  reee.  Hard. 
437)  43^>  439*  ^^^*  i8  &  19  Car.  a*  in  Scacc.  the  King  v.  In* 
habitants  of  Rodly  in  Gloucefterfhire. 

6.  A  manor  may  be  within  the  metes  and  bounds  ofafireji^  and  yet 
not  within  the  regards.  As  if  the  manor  were  difajfirejied  by  charti 
foreftx,  becaufe  it  was  a  fubje£t*s  manor,  and  not  the  king's ;  yet  it 
remains  within  the  metes  and  bounds  of  the  (aid  foreft,  but  not  within 
the  regards ;  for  now  by  the  difafForeiling,  it  is  made  purUm^  and 
not  fubjed  to  the  regards  and  laws  of  the  foreft,  as  to  the  owner 
of  the  manor.  See  Charta  Forefta  i.  and  yet,  notwithilanding  this 
ftatute,  if  the  king  had  granted  this  manor  to  he  free  of  the  regardsy 
it  is  ftill  within  the  metes  and  bounds  of  the  faid  foreft.  Kig* 
Bridgm.  25.  in  cafe  of  the  King  v.  Biron* 


fi«t(K.20  (K)    Offences  in  Forcfts,  other  than  killing  and 

hunting  Deer.     How  puniflicd, 

t^  A  was  amerced  at  a  jufiice-featxti  the  foreft  for  putting  in  bis 
■"^^  Jbeeep  to  depq/lure  there,  and  being  queftioned  for  it,  he 
juftified  ;  for  which  contempt  he  vr^s  fined  20  marisy  and  for  refu^ 
jing  to  pay  itj  he  was  committed  to  prtfonj  and  being  brought  up  by 
tab.  Corp.  die  court  refufed  to  bail  him,  and  thought  he  ought  to  be 
puniflied  for  the  juftifying.  3  Bulf.  213.  Trin.  14  Jac.  Webb's 
cafe. 

2.  If  a  man  be  prefented  for  any  offence  in  a  foreft,  as  wtiflfy  &c. 
and  puts  in  claim  to  be  quit  of  wafte,  &c.  he  fliall  be  fined  for  the 
prefent;  and  when  the  claim  is  allowed^  that  difchargeth  the  fine.  8 
Car.  Jo.  267.  cafe  of  the  hundred  of  VVargrave. 

3.  A  man  vnzy  fellby  the  view  of  the  forcftcrs  or  verderorsyir 
firewood  and  other  neceffary  boots,  but  not  any  thing  to  fell  but  by 
writ  of  ad  quod  damnum,  per  Noy.  8  Car.  Jo.  268.    Wbitlock^ 

4:afe. 

4*  If  a  man  make  an  afTart,  either  by  his flulbing  up  wood  mni 
flowing  it,  or  plowing  up  meadow  ortajlure^  the  party  ftudl  be  fino^ 
and  the  value  of  the  corn  fown  fhall  oe  anfwered  to  tne  king.  8  Car. 
'  Jo.  269.  Whitlock's  cafe.    . 

5.  It  was  very  ftrongly  held  (contrary  to  Ld  Coke's  opinion  la 
Litt  1 15.  a.  b.)  that  noprefiription  can  be  to  fell  and  fell  wood  without 
gucdlby^*  wi/w  of  the  forefters,  except  with  the  help  of  an  allowance  \  per  IxL 
i4oy,thata  Richardfon  and  Noy.  8  Car.  Jo.  270  &  271.  Ld  Lovelace*< 
f»refcrip-     cafe. 

tion  to  fell  a  »  r 

vood|  per  Vlfuin  is  noe  good^  but  it  mult  be  p<r  vifum  6f  alheatioium ;  for  if  it  be  per  Tifiini  only* 
then  if  the  forelUr.hnng  required,  refiife  to  come,  it  may  be  cut  without  view ;  far  which  b* 
«lte4  a  cafe  in  Uie  dotchy,  of  oae  LitcM  t  bil   But  in  Sic  Thomas  Palm  ek's  cafe,  5  Repi  t  j.  a. 
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il  is  held»  there  is  no  diverfity  between  per  ▼ifum,  and  per  vifani  k  allocationem ;  for  in  both 

ta£es,  trfioit  rt^ueft  made,  oW  rtfufaly  the  forty  may  take  wood  without  vitw  or  (UUvtryt  8  Car.  Ju.  *75y 
ft76.  cafe  of  the  inhabitants  of  ££hani.— —  A  cafe  was  alfo  cited  by  Noy  as  refolved  6  Jac.  that 
in  a  chafe  onc  may  prefcribc  to  fell,  &c.  becaufeW  within  the  Jlatute  of  charta  de  foreftc;  from 
whence  he  ftrongly  inferred,  that  it  could  not  be  pref(rihed  for  in  a  foreft.  Ibid. 

It  was  agreed  by  Noy,  that  a  prefer) ption  to  cat  down  wood  in  a  ebaft  without  view,  is  good. 
Jo.  389.  in  cafe  of  the  tenants  of  the  manor  of  Bray* 

6.  One  B.  was  fined  4/.  for  mating  a  ferry  where  there  was 
none  before ;  for  by  this  means  the  foreft  may  be  abufed  by  ftealing 
deer,  and  carrying  them  over  the  water.  8  Car.  Jo*  274.  Bla- 
grave's  cafe. 

7*  One  was  indlded  for  thnatning  words  to  hinder  a  complaint  Ibid.  Sir 
to  be  madeagainft  him^^r"  cutting  wood^  and  fined  100/.  and  com-  ^ij.*^"?^" 
mitted  till  he  found  fureties  for  his  good  behaviour.  8  Car.  Jo.  274.  3.  p^/^  ^ 
Street's  cafe. 

8.  Divers  were  fined  for  concealing  the  killing  deer^  Ibid  275. 

9*  One  was  fined  50  x.  for  carrying  a  gun  with  intent  to  kill  deer. 
Ibid. 

la  It  was  Aid  by  Mr.  Noy,  that  in  H.  the  2d's  time,  the  inha^ 
iitants  in  the  foreft  wtre  fined  100  marks  for  burning  heath.  8  Car, 
Jo.  276.  in  cafe  of  the  inhabitants  of  Egham. 

1 1.  It  was  prefented  diat  one  had  ereEled  a  brick  wall^  and  thereby 
flraitmd  the  highway.    Mr.  Noy  faid  it  could  not  be  arrented  without 

an  inquiry^  per  miniftros  foreftae,  fi  fit  competens  pafiagium.  8  Car. 
Jo.  277.  Brown's  cafe. 

1 2.  The  forefters  mav  not  take  any  thing  for  their  view,  per  Noy, 
8  Car.  I.  Jo.  277.  in  Brown's  cafe. 

13.  If  t\it  four  men  and  reeve  of  anv  town  make  default  upon  the 
firjl  fitting  of  the  juftice  feat^  the  whole  vill  (hall  be  amerqod;  but 
after  appearance,  they  only  who  make  de&ult.   Per  Noy.   Ibid« 

14.  One,  for  drawing  the  prefentments  of  the  agiftors,  whereby 
he  made  them  prefent  what  did  not  belong  to  their  charge^  was  fined 
loA  Ibid  280. 

15.  If  there  be  a  warrant  to  cut  wood,  yet  they  mu/l  cut  fair,  and 
fb,  that  the  reminder  may  not  thereby  come  to  deftruSion,  per  Noy« 
Ibid.  280. 

i6.  Thofe  who  claim  common  of  pafture  in  the  foreft,  if  they  ufi? 
ftafF-herding,  i.  e.  to  have  one  follow  their  cattle,  &c.  their  com-* 
men  may  be  feifed  till  tbey  pay  2^  fine  for  the  abufe.  per  Noy.  Ibid, 

a82. 

1 7.  Upon  a  difallowance  of  a  claim  offee^trees,  the  fpoils  are  to  bo 
anfwered  to  the  king ;  and  the  horfes  and  carts  which  carried  them 
away,  arc  to  be  enquired  of;  for  tney  are  all  forfeited\  by  Li  Ri« 
chardfon.  Jo.  282.  In  Refton's  cafe. 

i8.  For  erecting  a  windmill  on  his  own  ground  within  the  foreft  a 
man  was  fined  5  /.  becaufe  it  fris;hted  the  deer,  and  drew  company 
to  the  difquiet  of  the  game«  8  Car.  Jo.  293.  Sir  Sampfon  Darrel's 


19.  Where  trejpaj/ers  in  a  foreft,  chafe,  park,  warren  or  inclofed  S.P.  O.  ij^ 

f  round,  wherein  deer  are  kept,  will  not  render  themfelves  to  the  ^'^l^* 
eepcrs  upon  an  huo  and  ^ry  to  ftand  to  the  king's  peace j  but  34$, pi.*/ 

LI  3  .fly 


4^7 1 


Sons. 


fly  or  defend  themfelves,  in  fuch  cafes»  th^  maj  U  lawfuDjr jUi^ 
Hawk.  PL  C.  cap.  28.  £  15.  cites  as  in  the  marg. 
*RegIfter  20.  As  to  in^rifomnentsfbr  offenas  in  the  foreft,  which  are  mC 
77.  b.— 4^  whhin  the  bemfa  of  a  *  repUvin^  they  muft  be  for  offimccs  in  fc- 
?Re«ft^  refts  ftridly  fiich,  and  not  in  t  parks  or  chafes,  but  it  is  not  n»- 
80.  b.~F;  terial  whether  the  foreft  be  the  king*$,  t  or  *  fubjeft's.  1  Hawk. 
K.  B.  67.     PL  C.  Abr.  cap.  i^  f.  20.  die  book  at  large,  £  38.  dta  ai  inthc 

•—-J  I  Iaft«  a.  a.  233.  a* 
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4  IniL  £90. 
— Rcgifter 
So.  b^— F. 
N,  B.  67. 
(A)(B). 

(C) 45 

E.  3.  37. 
pLS. 


21.  Perfons  indifted  or  taken  with  the  nummr^  being  impritei 
have  their  ele^ionj  either  to  purfue  the  remedy  given  hj  the  ftafijc 
I  E.  3.  ftaw  1.  pap.  8.  or  to  be  bailed  by  the  ju(tesofW«- 
minfter  Hall  on  a  habeas  corpus.  But  if  a  ptncmoc  hiifr^^ 
for  an  oifence  relating  to  tbe  foreft  without  having  hen  inMdbt 
it,  or  taken  with  the  manner,  he  may  have  an  action  cff^  flR* 
prifinmenty  &c.  2  Hawk.  PL  C.  Abr.  cap.  15.  £  22,  the  book  at 
large.  £  39.  cites  as  in  the  marg. 


: 


»«(K.)     (K.  2)  Ofiences  in  hunting  and  in  killing  D». 

Punifhed  how ;  and  Pleadings. 

D.»i8.  Ld.  I.  The  court  of  B.  R.  were  of  (pinion,  that  upon  a  ccnti^ 
aiaiidois  V,  of  hunting  on  the  ftat.  ^.  i.  20.  The  fine  and  v^hnmtKt  tsfr 
wyc&ai.    |A^^/;i^^^«^^i^^^.  and  the  defendant  (hall |K)t  be dil^^ 

eut  of  prifon,  but  by  the  king's  warrant  direded  to  the  &ok)^ 

tices.    Trin.  13  H.  7.  Keilw.  39.  pi.  5.  •  a*    ^ 

2.  Indidbnent  of  killing  of  a  hart  prockimedyfoarA  hefertj^f^  f 

pace\  there  it  is  laid,  that  the  place  ought  to  bejheum  ^^^^l^ 

proclaimed^  ifnd  where  it  was  kilud  i  for  if  it  was  killed  out  of  tbe^ 
"  '  And 


Cartb.  77. 
S.  C.  k  is 
there  fai«ly 
that  the 
tvarrant 
being  du 
re<5l(  <1  to  a 
mefifengeT) 
vhen  no 
officer  of 


the  juftices  of  tbe/ore/l 
IndiAments,  pi.  8.  cites  21  H.  7.  31. 

3,  A  man  havii^  a  chace  within  aforf/ly  is  yetfnaUeftr  *»- 
ing  or  killing  any  beqfi  of  the  forefi  i  Jo  if  one  have  a  chacc  0^ 
ing  to  the  foreft,  and  denies  tbe  keepers  of  tbe  foreft  U  fetch  hock  019 

Jiagy  &c.  he  is  finable.    8  Car.  Jo.  278.  the  cafe  rf  the  manor « 
Windlelham.  .^  •  Ajr* 

4.  Several  were  committed  on  the  warrant  rf  Ae  ^r^^ 
in  eyre  of  the  foreft,  dire£bd  to  a  mcffenger;  and  on  their  rdW* 
by  hab.  corp.  cum  cauCi  into  B.  R.  it  was  argued, ^tatbfchorUot 
forejia  &  i  E.  y.  c.  i.  ^  7 R.2.  c. 4.  nonejhallbe ^'^^'V^^ 
prrfentment  at  the  fwanimote,  and  the  CL  J.  in  eyre  is  within  MP' 
tutesy  and  lb  reftrained,  and  the  Regifter  de  B.  80.  and  F.  N.  B.  07. 
(C.)  was  cited  to  the  lame  purpofe.  Hok  Ch.  J.  ^^^^^ 
oo  not  by  exprefs  words  exclude  the  '^'    "  '  '^    ""*'"  * 


he  CL  J.  in  eyre  from  cowmj^ 
et  he  is  within  Ac  gencw  ««*« 


kno^ht^  ^"6>  tillprefentment  made ;  but  yet  ^  „  ^*™»  •..*  ^^r  i.  jl 
that  name    of  thcm  \  aod  by  JEyrcs  J.  the  C  J.  in  cyrc  cannit  ^«'"^'*r|J 


was  tbe 


J 


the 


9v£iir/  ^ forty  is  taiin  h  tbi  manmry  viz.  widi  bloody  hand$^  or  eO^'ai 
with  venifen  in  the  foreft,  or  in  the  ai£l  of  cutting  down  trees,  &c«  ^^]^ 
fiut  tifliber  found  in  a  yard,  which  was  cut  in  the  foreft,  is  not  in  mem  was 
the  manner ;  to  which  Dolben  J.  and  the  reft  agreed*    Pember-  ^^^  iUegal. 
ton  Snjfeant  &id,  although  one  be  taken  in  the  manner,  yet  the  C.  ,t^J^^ 
J.  in  eyre  cannot  commit  $  for  he  can  ground  his  warrant  on  no«  agreed  by 
^ing  but  a  prefentment;  but  Holt  Siought  he  might,  on  oath  three  of  tiw 
made  that  the  party  was  taken  in  the  manner.    Per  tot.  Cur.  the  j^J**^*^ 
warrant  was  illegal,  and  the  prifbhers  difcharged.    Mich*  i  W.  &  ma>^is[ 
M.  B.  R.  Comb.  159.    Lord  Lovelace's  c^e.  'when  a 

roan  was 
taken  in  the  very  fa^»  or  ready  to  do  it,  or  with  his  bow  bent>  or  ready  to  flip  his  dogs,  or  bandt 
Uoody ;  bntthat  finding  timber  of  the  foreft  in  a  man's  pofliBfilon,  viz.  in  his  vard,  was  not  a  tak* 
ing  in  tiie  manner  within  the  ftatuto,  though  of  this  the  Ch.  J.  doubted  1  but  aU  agreed,  that  th« 
talking  upon  a  (ttth  porfniti  was  a  caking  in  the  manner. 

(L)  Pleadings  and  Proceedings.  [  429  J 

f .  9  H.  3.  JIat.  2.  cap.  a.  enai^  that  nun  that  dwill  out  aftht 
fmJtyJbaU  Hit  come  before  ju/lices  of  the  for  eft  by  commn  fummons^  un-^ 
Ufs  they  be  invaded  tbere^  or  be  fure}usjor  others  that  are  attached 
for  the  fore  ft. 

2.  9  it.  3.yto.  a.  cap.  8.  £re^$  when  fwalnmtes  Jball  be  kept^ 
and  wbojhali  repair  to  them. 

3.  9  H.  Z^ftat.  a.  cap.  16.  direets  how  pleas  tftheforeftfbaUbo 
Ulden. 

^  ^E.  i.ftat.  5.  cap.  I.  dire£ts  how  offences  done  in  forefts  JbaU 
be  prefented. 

5.  34  E.  I.ftat.  5.  cap.  6.  Ihejuftice  oftheforeft  or  his  Heute* 
nanty  in  the  prefence  or  by  affent  of  the  treafurer^  Jball  take  fines  and 
amercements  ofthofe  indited  for  trefpaffes  inforeftsy  andJhaU  not  tarry. 

for  the  eyre. 

6.  7  -R.  2,  3.  enafts  Aat  ajury^  for  the  trial  of  a  trefpafs  within 
a  f or  eft y  JhaUgive  their  verdiS  where  they  received  their  charge. 

^.  7  R.  2.  4.  enads  that  nono  Jball  he  taken  or  imprifaned  by  any 
officer  of  the  for  eft y  without  indi^menty  or  being  taken  wttb  the  main^ 
oury  or  treJhajKngin  theforeft. 

8.  Trdpafi  of  a  clofe  brokeuy  the  defendant  [aid  that  the  placo 
wberey  &c.  lies  adjoining  to  theforeft  oflr.  of  which  be  isforefter  of 
fee\  and  he  and  his  anceftors  time  out  of  mind,  have  ujed  in  tbi 
fame  place  where  to  chafe  thefavages  oftheforeft  with  his  dogSy  and  t^ 
re^cbace  them  to  theforeft ;  and  that  4  deer  came  out  of  the  foreft 
Aere,  wherefore  he  re-chaced  them,  &c.  to  the  foreft,  &c.  and  a 
good  prefcription,  per  Mordant,  Frowicke,  Vavifor  &  Brian ;  for 
It  may  have  a  lawful  commencement.  Br.  Prefcription,  pL  107. 
cites  13  H.  7.  16. 

'    9.  Indiament  for  killing  4f  a  hart  prodaimedy  found  before  the  S.  C  dted 
juftices  rf  the  peacoy  the  indiftment  was  challenged,  becaufe  it  was  \^^:J%^ 
mijbewn  in  the  indiflment,  in  what  place  the  proclaiming  was  madoy  cafe  of  tho 
nor  in  what  pkce  the  hart  was  kilUdi  for  if  it  was  killed  out  of  the  hundred  o£ 

*  LI  4  bounds  Waigiave. 


bouncis  of  the  foreft,  it  was  lawful  for  him  to  kill  it  •  Per  Fmemc 
j.  he  may  plead  to  die  jurifdiAion  of  the  court,  becaufe  the  ioflicc^ 
pf  th^  foreit  ought  to  d^rmine  this  matter,  &c.  Br.  Forefti  jd«  9* 
cites  a  I  H.  7,  30, 

ID.  In  eji£lmnt  a  fpecial  yerdi^  was  found,  upon  which  the  qofeC* 
tion  was,  whether  or  no  z  prefcription  for  co^tmn  rfpafiureftr  mU 
cattle  andfwim  in  a  foreft  at  a}l  times  oftbeyear^  were  a  good  pre- 
fcription,  or  not  f  it  was  objeded,  that  it  does  not  i^ipear  that  it 
1$  a  foreft ;  for  it  does  appear  to  have  been  diiafibrefted ;  and  a  ftw 
words  in  a  (pecial  verdid:  found  afterwards,  (hall  not  by  inference 
and  conftruaion  make  it  a  foreft  again.  And  it  muft  have  been  a 
foreft  temps  d'ont,  &c.  or  the  prefcription  cannot  come  here  in 
gueftion,  It  was  argued  pro  quer%  that  the  prefcription  was 
naught,  which  was  agreed  to  by  the  court  and  the  counfel  of  the 
pther  fides  but  for  not  finding  expnfsly  that  it  was  afarefii  ju^* 
ynent  was  given  pro  defendente.  Hard.  87.  Mich.  165^  in  me 
pcchequer.    \Voolridge  v.  Dovev. 

II.  The  pvBcefs  in  eyre  is  di  bora  in  hsraim \  and  die  par^  natf 
plead  prefently :  and  the  prefentment,of  all  die  officers  is  (bmcienr 
evidence.    8  (Jar.  Jo.  268.    Whitlock's  cafe. 
Aa  wiiJrt-         1 2,  tf^arrqnt  from  the  king  to  fell  fir  repairs^  was  hdd  to  be  net 

FMrefenu"  *  ^^^  >  ^^^  ^^^  ^^^^  ^H^^  fiK/^  ^^  ^^^  ^^f^  viewed^  and  am  efiimaU 
ment/or  thereof  ^Ti^if,  and  then  thereupon  the  warrant  to  have  gone.  8 
cutun^uft-     Car.  To,  269.    Sir  Cha.  Howard's  cafe. 

iawful 

brmuje  v»$<LJaid  he  did  it  ^  the  king's  emrmand  to  huy  bay  for  the  deer  in  Wd  tiroes,  hat.  he  was 
fined  10 1,  for  not  having  it  firft  viewed.  Ibid.  279!  Rapley*s  cafe.-^^S.  P.  where  althcu^h  the 
vcrderore  aflirmed  that  it  was  employed  in  repairs|  yet  tlie  party  was  fined  55.  for  tbe  uodoe  wsf 
pi  taking.  Ihid.  Clifton's  caie. 

13.  One  being  prefented  tot  felling  trees  in  3  acres  of  his  woods 
ihewed  the  general  pardon ;  Mr.  Noy,  on  reading  it,  (kid  that  tref-^ 
paJJ'es  were  there  pardoned,  but  not  vajla^  and  therefore  he  vras  fined 
40  J.  Jo.  279.  Sir  W.  Tichborn's  cafe. 

14.  Per  Cur.  Certiorari  may  be  granted  out  of  this  court  to  the 
jujlices  in  eyre ;  but  they  would  not  grant  it  in  this  cafe,  which  was 
to  remove  a  record  before  them,  concerning  Pickering  foreft,  fsr 
putting  wood  there^  becaufe  the  matter  is  only  a  prejcription  of  a 
thing,  aitd  enquirahU  and punijhable  by  the  regarderors  there;  for  by 
their  law,  whofoever  is  owner  there,  cannot  cut  his  wood  without 
leave  of  the  king.  And  to  the  intent  that  fuch  offences  againft  fo- 
reft law  fliould  not  go  unpunifhed,  they  refolved  that  they  would  xtt 
grant  a  certiorari  upon  prefentment  till  convi^ion  there  \  but  they 
further  declared  for  law,  that  no  prefentnuj^t  nor  convUlion  upon  it 
before  jujlices  in  eyre^  concerning  matters  of  the  i^r^A'^Jhall  conclude 
toe  right  of  the  party ;  but  that  he  may,  notwitbftanding  this,  have 
his  a£lion  at  common  law  for  the  trefpafs^  or  for  the  recovery  of  his 
pght.  Sid.  296.  Trin.  i8  Car.  2*  B.  R.  Duke  of  Norfolk  f. 
|>uke  of  Npwqdllct 
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fottMUxi,  ^c 


(A)  What  was  a  Foreftalling^  PunKhable  at  Com* 

mon  Law. 

!•    A  Lombard  was  indi£led^  attempting  by  tvordsy  to  enbancg  the  Fitzh.  AC 
'^  prices  of  commodities ;  and  it  was  obje£led»  that  this  did  not  354*  S.  c. 
found  in  foreftalment,  fed  non  allocatur.  43  Affi  38.  mem^'^lL*' 

40W  1  c«  'omits  the  words  (non  aUocatar.)<— *Lord  Coke  cites  S.  C.  and  Ciysy  that  hereby  it  ap- 
pean,  ihaf.  an  attempt  by  words,  to  enhance  the  price  of  merchandizes*  was  puniihabie  by  law^ 
'nd  did  found  in  foreftalment.  3  IniL  196. 

2.  All  endeavours  whatfoever  to  enhance  the  common  price  of  any  *43A1C 
merchandize,  and  ff/Zi^iniri^^tf^iV^i  which  have  apparent  tendency  ^^*  VSl!^ 
thereto,  whether  by  ^reading  ^falfe  rumoursj  or  by  f  buying  things  Br/indid- 
in  a  market  before  tbeaccuftomedhour^OT  by  buying  and  felling  again  nient9  4o. 
the  fame  thing  in  the  fiune  %  market,  or  by  any  other  fuch  hke  de-  ^*^*"J" 
vices,  are  highly  criminal  at  common  law,  and  all  fuch  offences  an-  f  Crom. 
ciently  came  under  the  general  notion  of  foreftalling,  which  included  Scb. 

all  kinds  of  offences  of  this  nature.  I  Hawk.  PI.  C.  234.  cap.  80.  fCronuSo. 
C  I.  cites  as  in  the  marg. 

3.  But  any  merchant  may  lawfully  bring  vi£fuals^  or  any  other  i^p^^^'^ 
merchandize,  into  the  realm  in  grofs^  and  fell  them  in  grofs;  but  no  j '  / 

one  can  lawfully  buy  within  the  realm^  any  merchandize  in  grofs^ 
aind  fell  it  in  grois  again,  i  Hawk.  PI.  C.  Abr.  269.  cap.  80.  f.  i. 
cites  as  in  the  marg. 

4.  jfl/b  it  is  an  offence  at  common  law,  for  a  man  to  iagrofs  a 
whole  commodity,  with  an  intent  to  fell  it  again  at  an  unreafonable 
pricey  whether  he  fell  any  part  of  it  or  not  5  and  even  the  buying 
corn  in  thejheafy  is  an  o&nce  at  common  law*  i  Hawk.  PL  C.  4. 
cites  3lnft.  1^7.  H.  P.  C.  152* 


(B)  What  is  Foreftalling ;  And  who  a  Foreftaller,  [  43 1  ] 

&c.  by  Statute, 

X*  5  &  6  Ed.  p  N  A  C  T  S,  that  if  any  perfon  Jhall  buy^  or  caufe  to  Buying  of 

6.  14./  I.  *^  be  boughtj  any  merchaTidiT^ej*  vi£fualy  or  other  things  comtonj»k4 

coming  by  land  or  water  towards  any  market  or  fair ^  to  be  fold  in  'andfiUimrit 

the  fame ;  or  coming  towards  any  city  or  port  from  beyond fea  to  befold^  aftawardt, 

«r  make  any  bargain^  contrary  or  promifcj/br  the  having  or  buying  of  ^a*  ^^^ 

tbefame^  before  Hfiall  be  in  the  marketyjair,  city^  or  port^  ready  to  be  aJd^pen- "" 

fold^  or  Jhall  make  any  motion  by  wordy  letter j  nufTagey  or  otherwife^  to  ncr,  wr  to 

any  perfon  fur  onb^npng  the  price^  or  d^^r^r  felling  any  of  the  things  be  ingi-of- 
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P^^ch.  35  ahffVifaidj  mr  iiffwade^  or  movt  any  perfin  coming  to  any  fair  or  marid, 

^Q5.p]U^  ito/&wjr  bringing  tbi  things  abovementioned  to  any  martetjfair^dtf 
S  lo*  Anon.  9r  port ;  hi  Jball  be  adjudged  aforejtaller. 

^m^-^But  if  S.  2.  DireSis  whoJhM  be  aeemed  a  regrator. 

^Jl'af^^'  5.  3.  Jnd  fvhofoever  Jball  ingr^s  9r  get  into  bis  bands  by  baying^ 

gHndstif  contra^ingy  or  promfe-takingy  other  than  by  grant  or  leaje  ofkmi^ar 

cndfiiliit  tytbesy  any  com  growings  or  any  other  com^  or  grain^  mettery  chufiy 

wl"uu*»  ^>  ^^  ^^^^  ^^^  vietualsy  to  the  intent  to  fell  thefameagmnjfiMba 

is  within  dumid  an  ingroifer. 

thcftatiuc  S.  7.  Provided  that  the  buying  tfany  barley y  bigy  or  oaiSy  eaaay 

Citcd^Ow.  p^f^fijhall  buy  to  convert  into  malt  or  oatmeal  in  bis  oum  houft  \  ortba 

CokeCh.  buying  by  any  fijbmongery  butchery  or  poultereryfuch  things  as  cmKon 
J.  as  Pafeb,  their  tradcj  otberwife  than  by  foreftalKngy  who  JhaU fell  thefama  agm 

It  ^olds  ^  reafonabk  prices  by  retail,  or  the  taifng  ef  any  cattUy  corny  rrain^ 

▼.^Gemt.  buttery  cheefcy  or  other  things  abovefaidy  referved  upon  any  leoftpt  ^ 

^^^But  it  or  sears  %  or  the  buying  of  any  wine  or  other  dead  vi£fualy  by  any  imo» 

^?  ed'that  ^^^  ^^  viSfuattery  to  fell  by  retail  in  his  houfcy  or  to  his  migbbours  fif 

where  a  reafonable  prices 'y  or  the  buying  any  \  dried  or  faked  Ji/bi  or  rfang 

man  bufs  oomyfiflty  buttory  OT  cheefcy  by  any  had^sry  ladery  iiddery  or  cam^p  as 

^iJltU  ^^^^  ^^  allowed  to  that  officoy  by  three juflices  rf peace  ef  the  country  «si» 

pmlJto  JhallfeUor  deliver  in  open  fair  or  mafkety  or  to  any  otier  vi&uailery  or 

ftartby  and  to  any  other  perfmy  for  the  protnfion  ef  his  botfoy  wkbin  one 


fells  it,  he  'ajj^if  he  Jball  fo  buy  the  fanuy  without  forefiaUing  i  or  any 

^Jtim^  >rroj/fo«  modi  without  fraud  by  any  perjm  rf  the  things  abov^aidyfor 

ttui  it  is '  any  city  or  town  corporate ;  or  for  provifumfor  victualling  rf  amy  jm, 

mit  ofrhe .  caJlUy  or  forty  without  foreftalUngy  ft^all  not  bo  deemed  or  totem  torn 

caufe  it'i$      ^^  ^ff^^^  ^Z^^^fi  '*'^  ^^• 

Wof  tUJam        S.  1 2.  Com  may  be  tranfportedfrom  one  port  to  another. 
thing.  Miciu       s.  13.  Provided;  that  it  Jball  be.  lawful  for  am  perfon  imbmbitist 

LeTali!  within  one  mile  of  the  mainfeOy  to  buy  all  manner  fffififrefi  orfakd^ 

pi.  ^92.—  not  foreftalling  ihefanuy  and  fell  them  again  at  reajonablo  prices, 

•  hhfts 

were  adiudged  not  to  be  victuals  within  this  ftatute.  Cro.  C  231.  Mich.  7  Car.  i.  B»  R.  tlit  K« 

\.  Maynard. S.  P.  per  Roll.  Ch.  J.  Sty.  190.  ^nd  Palch.  15  Jac.  Rot.  36.  it  wat  aii- 

jiidsed,  that  buying  nfyf>Us  to  fell  again,  was  not  within  this  fiatute.  Cro.  Car.  a3ii  Paf 

the  hiw  intends  only  tkofi  things  that  are  ufuallyjold  in  nurkets  in  gremt  jtiawtititSf  at  conif  OKtlc^  bottCTs 
checfe,  &c.  to  be  within  the  ftatute.  Ibid.  ■  ■  f  So  much  0/  tbisJiaMt  as  cmmansjta  Jtflt  tn^rihif^ 
jr  mudjijhf  it  repes!<d  by  tUJtct,  of  5  EUoi.  5. 

2.  By  13  Eli%.  cap.  25./  21.  the  abovefaid  aS  rfs  &  6  BeL  6» 

14.  is  made  perpetual  \  and  it  is  providedy  that  the  faid  aQ  otgaistA 

forejlallersy  regratorsy  and  ingrrffersyjhall  not  extend  to  any  wimesy  Ms% 

fugarsy  jpicesy  currant  Sy  or  other  foreign  victuals  imported  from  beyond 

feoy  (fijh  and  fait  only  excepted.) 

3*  In  information  for  hxxying  feed  corny  having  fufficient  of  his 
own,  and  not  bringing  fo  much  of  hit  own  onto  the  martety  it  was  bid 
by  the  judges  to  be  law,  that  a  contract  in  the  marietyfor  eorm  moO 
in  the  markcty  or  which  was  not  there  that  day,  is  not  mthin  the 
breach  of  the  ftatute.  But  if  corn  or  gmin  be  in  the  maricet,  al» 
though  the  contra^  be  made  out  of  the  markety  and  Shivered  i§  tba 
[  432  j  buyer  out  of  the  markety  yet  it  is  within  the  ftatute;  and  that  the 
market  (hall  be  faid,  the  place  in  the  town  ifrtiere  it  hitth  been  nfii* 

ally 


aSjr  Imif  mi  not  dfevriiere.  HilL  29  Eliz.  in  C  B.  GoA«  X3I. 
pL  14&  Asunii 

4.  One  bought  iarUyj  and  becaiife  it  was  of  fiich  quantitjr  Aat 
he  could  not  make  malt  of  it  in  his  own  houfe,  be  made  it  in  an* 
other  man's,  bj  his  own  fervants ;  and  it  was  refcdved ;  firft,  Aat 
the  coo^erfion  of  com  inU  mab  in  his  own  houfbf  ufeUagMn^  wbs 
widiia  the  flatute,  unlefi  there  be  a  ikving  fisr  it  i  fecondly,  becanfe 
it  was  in  anodier's  houfe,  he  is  out  of  the  provifo,  and  <b  widiin  the 
penalty  of  die  ftatute*  Cited  Ow.  135.  bj  Coke,  Ch.  J.  as  Mich. 
39  &  40  Eliz.  B4  R.  Framlington's  cafe. 

5.  Information  on  the  ftatute  5  £•  6. 14*  ibr  baying  wbiat'-mt^I^  *  S.R 
and  €$woirtiMg  it  into  '^flartb ;  reibbed,  by  3  of  the  judges,  that  ^!^*  ^ 
this  is  not  widiin  the  ftatute :  but  they  acreed^  that  if  one^igrirffm,  Cuiier^* 
ami  makes  it  intt  meal  er  oatmeal^  and  feus  it^  it  is  within  the  flat  s.  P.  hel^ 
for  Aere  is  m  aberation  in  thiscaie,  but  it  remams  the  lame  com;  ^J^^ 
hn^  JLirtk  is  abered  by  a  trader  and  fo  is  not  the  (ame  thinr.  But  be  witiiiii 
Coke,  CL  J.  contra.  Ow.  135.  Trin.  o  Jac*  C.  B.  the  Kins  ¥•  tht  ftatuciS^ 

W«ft.  a^  yj  *        butCoU 

comnu 
Mich.  9  Jac.  C.  B.  i  BrownL  loS,  xi5«  Croft  t.  W^wgod. 

6.  Ono  was  iadided  and  convided  by  the  name  of  Davies  fi(h« 
monger,  for  ingroffing  and  buying  feveral  fabnonsj  quas  tenuit  & 
vendidit ;  it  was  obj^ed,  that  every  fiihnionger,  by  the  ftatute, 
might  buy  and  fell  at  pleafure ;  but  the  contrary  was  adjudged,  if 
at  umreaJinaUe  prices ;  and  the  book  lays,  that  ingroffing  fiu  geing  t$ 
mariet  is  puniftiable.  Pafch.  X2  Jac.  in  B.  R.  Roll  R.  ii.  The 
King  V.  Davies* 


jeded,  mty  that  foreflaKing  and  regrating,  are  not  in  themfelves 
offences  punifhable  before  the  ftatute ;  fecondly,  that  ialt  is  not  any 
Yidual  widiin  the  ftatute,  but  only  a  condimentum,  and  for  prefer* 
vation  of  viduals,  though  if  any  one  ihail  engrojsfab  to  Jell  it  at  «»• 
reafenahU  prices'^  he  may  be  inai£led  at  common  law,  led  adjouma- 
tur.  Midi.  7  Car.  i.  B.  R.  Cro.  C.  231.  the  King  v.  May- 
jiard. 

8«  And  a  record  of  Pafch.  18  Eliz.  was  cited,  where*  hupng  *  By  Coke, 
barley^  and  converting  it  into  mabj  and  felling  it,  had  been  adjudged  ^i/i^jjl 
no  offisnce,  puniftiable  in  a  mayor,  nor  made  him  a  vidhialler,  (the  boy  and  fell 
mayor  being  prohibited  to  fell  viduals)  Ibid.  again,  at 

unrea- 
fonabie  rates,  ihall  be  withU  the  ilatates  of  ingroflers.  Trin.  xi  Jac.  t  Bulft.  149.  in  cafe  of 
Sockennan  and  Coates  ▼•  Sir  Henry  Warner.  So  likewife  in  i  RoU.  R.  la.  tbe  King 

▼•  Daviea. 

g.  Indi^bient  for  ingrof&ng  divers  Hinds  ofjijb^  Yvt^Jmehs^  whit-  Jo-  3*o-  S- 
f  jtrx,  (fc.  to  fell  again,  contra  formam  flat,  upon  not  guilty  plead-  ^'  ^JJ^^ 
cd  it  was  found  agalnft  him,  and  being  removed  by  certiorari  into  .I^By 
B.  R.  it  was  moved  in  arreft  of  judgment  j  for  that  oy  expreis  words  Coka,  Ch. 
€if  the  ftatute,  5  &  6  £.  6.  i^Jifimongers  and  butcbersj  ice.  are  not  ^^^^ 
ingroflers  within  the  ftat.  if  diey  buy  only  things  belonging  to  their  may  well 
trades;  but  hcld|  per  tot  Cur.  that  if  ^ey  regrate  and JeU at  un-  juftify  the 

reafonabk  ^^'^l^ 
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«fc,if  they  «<i^i/;*r/V«,4ey  are  within  h.  Trin.  oCar.  i.  B.R.  Cro.C. 
Tr^T"  314.  Penifs  cafe.  ' 

able  TMeSf  otherwife  they  Ihall  be  within  the  fiat.  Trm.  ix  Jac.  %  Bulft.  149*  '"'^  c^<6  of  Sucker* 
■»Q  and  Coates  v.  Sir  Henry  Warner. 

A  cofter-         10.  On  an  indi£hnent  at  the  affizes  in  Kent>  upon  die  fialaCe 

'"^'^11^'  made  againft  ingroflers  of  victuals,  for  ingroffing  apples^  pearsy  mul 

Jppins*to**'  tfA^mVj,  it  was  infiftcd  againft  the  defendant,  that  ap(des,  pears,  and 

lell  again,  cherries,are  vifhials  within  the  ftat.  and  fo  expoundol  bv  flat.  2  £• 

was  ad-  6.  \f^ere  fruiterers  are  called  fellers  of  viAuals ;  but  KolU  Ch.  J. 

c^r^"^  laid,  that  4  Jac.  apples  were  adjudged  no  vi£hials ;  and  after^  upoa 

brought  in  wtit  of  error,  that  judgment  wjis  a&med  in  the  Exchequer  Chao* 

the  cxcbc-  ber.    Jerman,  Juttice,  differed,  •  and  Nicholas,  Juftice,  held,  dnt 

^^J^'  ^P'"  ^^  ^*^^^^  ^'^^^  *^  ft^^-  becaufe  better  than  filh,    Ak, 

bewithin  Juftice,  held,  that  apples  are  vi£hial,  but  not  within  the  Hat  for  a 

the  ftatvte.  ftat.  cannot  alter  by  reaibn  of  time,  but  the  common  law  oiajr. 

Coktoi.  Adjournatur.  Hill.  1649.  B.  R.  Sty.  190.  Anon. 

J.  Ow.  135.  as  the  cafe  of  Baron  ▼.  Brife.  The  barons  of  the  exchequer  held  dearijy  Chtf 

apples  were  not  within  the  ilat.  and  adjudged  accordingly ;  which  afterwards^  on  a  writ  of  error 
brought  in  the  Excheauer  Chamber,  was  affirmed.  Although  the  a  £•  6.  ic.  mastims imtettrSf 
JtmotrSf  baktrsi  cools,  co/termmrtrSf  ayUfrnteras,  ai  vi^uallers,  yet  apples  arenoc  dead  rJdoab  with- 
in the  ftat.  5  B.  6.  ana  no  information  before  this  time  hath  been  exhibited  for  then,  no  more 
than  for  plumbs  or  other  fruit,  which  ferve  more  for  delicacy  tian  necelTary  fooL  But  the  ftx* 
5  E.  6.  is  to  be  mtenAtd  of  tblt^t  tuceffary,  and  of  common  ufc  fortbtfujienanctof  man,  ButtheftaC  a  £• 
6. 15.  made  a^ainjl  eonfpiradei  to  eniatKt  the  prices ,  extend  to  tbitigi  mors  of  bieafvwt  tham  frtfit.,  Midi.  ( 
Jac.  in  the  Exchequer.  13  Rep.  18.  Baron  v.  Boys.  ■  S.  P.  adjudged  in  error  in  the  Ex** 
chequer  Chamber.  Mich.  6  Jac.  Cro.  J.  2x4*  Braddon  t.  Brown  $  and  per  Coke,  Cb.  ].  there  is 
wot  any  thing  prohibited  within  the  ilat.  lut  it  has  aftrovifof  bow,  infonu  kind,  it  may  bt  boi^it ;  bot  ibm 
pot  being  any  provifo /or  a^ksytberefoit  they  are  nat  within  the  intent  of  the  llaiute. 

1 1.  In  debt  upon  the  ftat  5  £.  6.  14.  for  ingroffing  2000  ijuar* 
t'ers  of  oats ;  after  nil  debet  pleaded,  it  appeared  in  evidence,  diat 
they  were  foreign  oatSy  and  exempted  by  13  Eli%.  cap.  23.  and  alio, 
that  the  defendant  was  a  licenQd  badger^  and  by  that  too,  exempted; 
to  all  which  the  court  agreed.  Trin.  14  Car.  2.  in  Scacc  Hard. 
231.    Hammond  v.  Taylor. 

12.  A  poor  woman  that  cried  fifh  was  indided  for  foreftalling 
by  buying  of  fijh  at  Billing/gate ;  Holt,  Ch.  J.  on  the  trial  at  nm 
prius  held,  that  fbe  was  not  guilty ;  for  Billingfgate  was  a  market 
time  out  oftnind^  and  fo  the  party  was  acquitted;  and  he  &id,  that 
were  it  otherwife,  all  filhmoneers  would  be  liable  to  profecutioDS. 
I  Show.  292.  Micl^.  3  W.  £  M.  the  King  v.  .....  • 


(C)  Puniihed  or  rcftrained.     How* 

Andbyfer.  I.31  Ed.  1. 1,  p  N  A  CT  S  that  no  foreftaUer  Jball  be f^ered » 
j'eant,Haw-  *--'  dwell  in  any  town^  and  if  any  be  convi£ledrf'  that 

Hawk  PI  ^ffi^^^y  fi^  '*^  fijfi  *^^  *'  fi^^^  *'  anurcedy  and  loft  the  ibing  k 
C.*Abrl  '  bought  \  for  the  Jecond-^Jhall  have  judgment  of  the  ptUory\  for  toe 
270.  cap.  third Jhall  be  imprifoned  and  make  fine  \  and  for  the  fourth  Jkatl  abfta^ 
At*  hiVda      '*^  ^^^^ '  ^^       judgment  alfo  Jhall  be  given  his  accejfaries* 

ail  fuch  oiTf  p.de^  are  liabh  lojim  andin^rifonmgnff  on  an  indifiment  at  cemmCA  lanr. 
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%.  SV6EJ.6.  14./  4,  5, 6.  enaQs,  that evirv perfin whofiaU  3  Wt  195. 
•^jv^  /«  tfnjr  of  the  things  contained  in  this  a6l^  Jballyfor  the  firft  of- 
TCDce,  faffer  two  months  imprifonment,  without  hail  or  mainprixiy 
mjuHorkit  the  v^ue  of  die  goodS)  cattle,  andvidualfo  by  him  bought 
•r  bad  I  and  for  the  fecond  offence)  one  ha^  years  imprijonmenty  and 
ftrfeit  double  the  value  of  the  goodsy  ^c.  and  for  the  third  offence^ 
JbaUbtfet  in  the  pillory,  in  the  city,  town^  or  place  where  he  dwells^ 
and  forfeit  all  his  goods  and  chattels,  and  be  imprifoned  during  tbt 
iing*spleqfure* 

S.  8.  jtnd  if  any  perforty  having  fufficient  corn  of  his  own^  do  buy  any 

€om4.n  any  fair  or  marketyfor  change  offeedy  and  do  not  bring  to  the 

fame  fair  or  market^  the  fame  day^fo  much  corn  as  he  Jhall  buy  for feedy 

and  fell  the  fame  if  he  can^  be  jhall forfeit  double  the  value  of  the  com 

fo  bought* 

S,  9.  jind  if  any  perjon  Jhall  buy  any  oxen^Jbeepy  or  other  live  cat^ 
tle^  and  fell  the  fame  again  alivcy  unlefs  he  keep  and  feed  them  by  thi 
fpace  of  Jive  weeks  before  befell  them  againy  he  JhaU  forfeit  double  the 
value  of  the  cattle  fo  bought  and  fold  again^  one  moiety  of  all  which  for-- , 
festuresy  to  go  to  the  king,  the  other  to  him  that  will  fue  for  the  fame 
in  oj^  court  ofrecordbya£iionif  debt, biUy plainly  or  information* 

S.  1 1.  NonefhaU  be  puniihed  tmc^.for  thefame  offence* 

3.  Information  a^ainft  feveral  for  mgrofmig  1000  quarters  of  [  /^%^  ] 
com ;  upon  not  guilty  pleaded,  the  ]\ivy  found  one  of  the  defendants 
gidlty  for  700,  and  the  others  not  guilty  at  all.    After  much  debate, 
judgment  was  given  againft  him  found  guilty.   Trin.    7  Jac.  in 
Scacc.  Lane  59.  Vaux  v.  Auftin  &  al. 

4*  Information  againft  a  foreftaller,  who  pleaded guiltyy  and  prajed 
the  court  to  mitigate  the  forfeiture ;  Coke,  on  hearing  the  flat. 
5  £•  6.  14.  read,  feemed  to  think  they  might  mitigate  the  forfeiture 
becaufe  it  was  only  of  the  value,  rafcn.  1 3  Jac.  B.  R.  i  Roll. 
K«  194-  die  King  v.  Wray. 


1 

(D)  Pleadings. 

!•  ^\  N  an  information  on  the  ftat.  of  23  Eliz.  25.  for  ingrof- 
^^  fmg  barley,  and  converting  it  into  malt,  the  queftion  was, 
whether  the  defendant  niight  plead  not  guiltyy  and  give  the  fpecial 
matter  in  evidence  f  and  held  that  he  might.  Mich.  29  Eliz.  B.  R. 
Godb.  i44«  pL  i8o.  Anon. 

2.  Information  upon  the  ftatute  5  £.  6,  7.  for  buying  wools  i 
the  defendant  pleaded  to  ally  except  $oj{one  of  wool,  not  guilty ;  and 
as  to  tbaty  he  pleaded  an  information  depending  againft  him  in  CL 
B*  at  thefuit  of  B.  G.  and  averredy  it  was  for  thefame  offincey  unde 
petit  judicium,  &c.  Upon  demurrer  it  was  objected,  that  the  plea 
1IC3S  not  good,  becaufe  it  was  notfetforthy  that  any  procefs  ijfued  upon 
the  infmnation  j  and  if  no  procefs ,  then  the  information  was  not 
depending;  but  adjudged,  that  as  foonasthe  information  is  filed,  it 
is  depending;  and  therefore  the  plea  is  good,  Mich.  33&  34  Eliz* 
Cro.  £«  261.  the  Queen  v.  Harris* 

(E)  Indl£lment 
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(E)  Indidment  and  Information,  How  kid;  And 

where. 

t.   S(f  6  B.  6.  T^V  A  CTSy  &as:  tbgjtifiices  of  peace  tnevfty 
14* yi  10.      ^  antntyy  at  their  quarter fejjwns^are  impmvered 

ia  bear  and  ditermine  the  offences^  by  inmtfition^  prefiktmgnty  UU^  tr 

informatiort  before  thenty  ana  award  proce/s  tbereupon* 

5.  lo.  Profecutionsfor  tbis  offence  muft  be  within  two  years  after 

the  offence  committed. 
B.K  2«  Upon  tbe  ftatute  of  5  E.  6.  of  ingroflerSy  if  the  infbnnatica 

^^•T'  t)e,  that  the  defendant  £0/i^  ^^it/ r«niy 2«u  it  is  not  fufficic^ 
te^andiaysy  the  words  of  the  ftatute  are,  get  into  bis  bands.  Arg.  2  Lc  39. 
that  in        Trin.  JO  Eliz.  in  the  exchequer^  in  Mardn  Van  Henbeck's 

every  fuch     -^/^ 

tUMif  the  words  of  the  ftatute  mufthe  £tti6dy  porfued. 

3*  By  31  JS/rz.  5«  /  5*  it  is  provided,  that  nOUsf  in  tU$  ett 

fiall  extend  to  any  infirmatiin^  &^. /ir  any  offence  m  aaf/bimte 

.  againft  ingroffngy  Tegratingy  or  forefiaUingy  tSbere  Ae  penaky  Jball 

appear  to  be  to  tbe  vaba^rfzol.  bat  that  every  fuA  efftnce  nmy  ba 

laid  in  any  county. 

%  Show.  4.  Exception  was  taken  by  Fofter  Jnftice  to  an  informstion  Ibr 

Siiiii  V,*    "*ff<>^g.  ^^  *t  concluded,  contra Jormamjtatuti^  wliereas  it  ought 

Pkarcx;     to  have  been,  contra  formzm  fiatutorumi  for  this  flat,  of  5  £•  6* 

it  was  hoi.    14.  was  determined  by  the  8  rilz.  and  revived  by  the  13  EliK.  and 

Setof  ^^^^  ^"^^^  ^^^  ftatutcs;  but  Warburton  contn ;  for  tise  infer* 

5  E.  6/14,    mation  did  intend  only,  5  £•  6.  14.  die  words  whereof  it  redtedt 

WIS  re.       Trin.  9  Jac.  Ow.  135*  in  cafe  of  the  King  v.  Wefb 

vivtdy 

though  the  day  of  making  thereof  miftakea  in  the  13  EUs.  15^  ■      Skm.  sxo.  Trin*  35  Car.i. 

S^.  and  feems  to  be  S. C. 

r  4"^  C  1  5*  "^  information  on  2  E.  6.  for  inerofing  dsverfis  csemabs  gram 
RoiLR  ^'^^  adjudged  ill  for  the  uncertainty,  of  iht  word  cumulosj  for  die 
134.  the  *  '^^  might  be  a  heap  tbrejbedyor  inJHocks ;  alio  a  detinue  lietfa  not, 
Kinr  T.  nor  is  an  indidment  good,  de  imo  cumulo  tridci,  precii;  and  "dm 
Oouidf.  ^  informadon  being  on  a  penal  lawy  the  certain  auantity  of  com  cb- 
tunougb.     ^^^  ^^^^  ^^  appear.  %  BtilC  317.  HilL  la  Jac  GouUefbocM 

V.  Whider. 

8.  P.  6.  One  was  indi£ted  onthe  flat  5  E.  6.  as  a  fereftaUer,  and  dw 

HawlL.  PL   indiAment  was,  tbat  be  nut  with  J.  S.  at  ZX  near  Briftol,  and 

U^iJi^  bought  fo  much  lead  of  him,  wbicb  was  to  have  beenfiid  at  Bri/bl 

market  %  it  was  objeded,  that  the  indidment  was  ill,  becauie  it  fid 

natfet forth  tbat  J.  S.  was  caminr  towards  tbe  market  with  tbe  bail 

for  the  ftatute  is,  that  a  foreftaller  is  he,  who  buys  any  thing  of  ooe 

coming  to  market  widi  it,  and  the  averment  ought  to  be,  diat  it  wtt 

coming  to  die  market  at  that  time.  Mich.  24  Jac  B.  R.  x  RcL 

R.  42I,  the  King  v«  Hook* 

a  7.  Infcr« 


7*.  InE^rm^on  in  diMi  ciebcquer  (or  ingrofing  hmtrmiidi^i 
upon  not  ^Ity  pleaded,  it  was  foiuict  a^inft  A%  tldei»ianJ>aina 
writ  of  cRor  being  brought  in  die  occheouer  chamber,  the  excq>» 
tions,  amongft  others^  were,  foe  that  the  for&itim  wm  pnjed^  2r<>* 

faSs  moneia  JngL  (with  a  bkmk)  ad  vahrem  pradiff*  butyr.  bf  caf. 
lit  held  well  enough,  ivitbtut  nuniiomng  any  particular  Pumy  that 
being  to  be  fettled  by  the  jury,  fi>  that  it  was  not  aUedgfdvQ.  the  in- 
formation, that  the  defendant  had  it  not  by  demfe^  E^^^U  ^^*  ^^ 
this  was  alfo  held  good,  it  being  a  matter  for  the  defendant  himfelf 
to  give  in  evidence ;  laftly,  for  that  the  i^'diiniiS dtmandod  his  own 
nufiayj  and  took  no  notice  of  the  moiety  belonging  to  the  king ;  but  this 
was  difiUowed,  for  all  the  precedents  agi^ee  therewith,  and  accord- 
kigly  the  judgment  was  affirmed.  Mich,  io  Jac*  B«  R»  Jo»  l^f>% 
Brape  V.  Alpe. 

8.  Several  were  indi^bd,  for  that  they  ingrofled  magnam  putnti-' 
taiemftraminis  ^  feni^  at  C.  widi  an  intent  to  Tell  and  make  it 
dearer;  it  was  objeded,  dut  the  indidment  was  ill,  becaufe  it  did 
notfayy  quiJibet  eorum  ingroffedy  fed  non  allocatur ;  then  it  was  oh^ 
jcAed,  that  it  was  ill,  for  mat  the  tndidment  did.  mt  mention  bow 
wuny  loads  of  bay  and  ftraw  diey  ingroi&d,^  and.  for  that  caufe 
({le  indidment  was  quaffaed.  Mitb*  lO.  Car.  Cfo.  C.  38o« . 
Anon. 

9*  Inifidment  for  eneroffing  upon  5  E.  6.  exception  was  takexi^ 
Aat  the  indictment  w^sTaid  in  London^  and  thefale  in  Surry,  ruledt 
that  it  was  well  enough,  (on  a  ipecial  verdld)  Comb.  3.  Mich,  x 
Jac  2.  B.  R.  the  King  v.  Copeland. 


(F)  Cognifablci  In  what  Coifrt. 

■ 

I.  TUDGMENT  was  given  in  a  court  of  piepewdersy  upon 
J  an  information  on  the  ftatute  of  buying  leather '^  the  defen- 
dant was  in  execution,  and  being  brought  up  bv  habeas  corpus,  it 
was  objeded,  that  the  judgment  was  coram  non  judice ;  for  though 
the  court  of  piepowders  is  the  king's  court,  yet  dieyhave  not  au- 
thority to  hold  pleas  upon  penal  flatutes;  and  fo  it  was  adjudged^ 
but  havinff  power  to  hold  pleas  in  debt,  and  fo  having  colour  to 
hold  plea  m  this  aSion,  the  judgment  is  not  void,  but  voidable  by 
writ  of  error.  Mich.  38  Eliz.  C.  B.  Cro.  £.  530.  Wilkinfon  v. 
Netherlal, 

2.  Information  by  the  Attorney  General  in  B.  R.  on  the  5  E.  6.  i  saik,  37s. 
S^  for  filling  live  cattle  within  five  weeks  afier  they  were  bought  \  S.C.the  K. 
upon  not  guilty  pleaded,  there  was  a  verdid  againft  the  defendant,  ^ifaai^on 
and  it  was  moved  in  arreft  of  judgment,  that  no  information  would  brought  in 
lie  in  this  court  \  becaufe  by  21  Jac.   i.  4.  all  informations  by  the  the  ftieriff's 
Attorney  General^  upon  any  penal  ftatute  in  any  of  the  courts  at  IVeft-  i^^Uon°for 
nunfteryjhall  be  void\  and  the  court  was  of  opinion,  that  ilnce  it  buying  ani 
'was  clear,  the  defendant  might  have  been  indi&ed  at  the  feffions,  on  Celling  livt 
the  5  £•  6  therefore  this  cafe  was  within  the  reftraint  of  die  21  "^"^t*^ 

Jac.  a6  4£/<fi. 
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«p«»    Jac  *ni  the  inftrmetim  was  fuejbed  M&)tiiB^j.  ACch.  lOW.  3, 
^^j^    Carth.  465.  the  King  V.  GaHe. 

held  illy  becanfe  ft  ought  to  have  been  brought  in  the  feflions  of  the  peace,  aooordnig  to  tr  Jac;  4* 
Ikoosli  there  it  was  held,  that  8.  R.  was  not  reftrained*  Latch.  191.  Aooo. 


(G)  Licences  j  And  Pleading  thereof. 

1.  5&r6  £.6.  TJ'U  ACT  SjA2t  it  fiaU  bi  lawful  fir  anf 

14./  16.  "  mon  drovify  licenfedbj  three jufiices  rftbe  feace^ 
fttorum  un.  to  buy  cattle  infucb  flnre  where  drovers  were  ufed  te  buy 
eattky  and/ell  the  fame  in  common  fairs  and  marietjfirtj  miles  £fiai^ 
p  tbatfiuh  cattle  be  bought  without fireftalUng. 

S.  17.  Proividedy  that  nofucb  licence  Jhall  continue  in  fircetbvoe 
enejearyunlefs  the  fame  be  renewed. 

2.  Information  for  ingro0ing  cattle^  the  defendant  juftified  as  to 
a  certain  number  under  twofeveral  licences^  without flmuing  bow  mai^ 
by  oncj  and  bow  many  by  the  other  ^  and  on  demurrer  it  was  adjudged 
for  the  plaintiff.  Mo.  870:  Dawkes  v.  Hill. 

3.  It  was  faid  by  Hubbard,  Ch.  J.  and  Winch,  but  Warbttrton. 
contra,  *tbat'a  man,  having  a  licence  of  foreflalling  on  5  £•  6.  need 
onfyj  in  pleading,  recite  thejtanite  of^E/f).  without  pleading;  for 
the  licence  is  grounded  only  on  the  5  £.  6.  and  the  13  Eliz.  ody 
qualifies  the  perfon.  Nov.  27.  Anon. 

4*  Information  on  5  £•  6.  for  ingroffing  corn^  the  defendant jij^ 
iifadas  to  party  by  licence  from  three  juftices  of  peace,  but  £d  nai 
aver  his  felling  it  again  within  one  month  after.  It  was  held  not 
|;ood  without  fuch  averment,  it  being  parcel  of  die  flatute,  and  not 
m  nature  of  a  condition  fubfequent,  which  is  to  be  alled^d  by  him 
that  will  take  advantage  there<rf.  Trin.  16  Jac.  in  B.  K.  2R0IL 
R.  33.  the  King  and  Smith  v.  Garter. 

5.  It  was  doubted,  whether  a  defendant,  on  an  informaCioa 
brought  againft  him  on  the  2  E*.  6.  for  ingroffing,  might  plead  non 
eulp.  and  give  a  licence  from  juftices  of  peace  in  evidence^  or  plead  it 
in  juftification;  or  whether  the  general  plea  of  not  guilty  is  gOQii» 
without  faying,  contra  formamjiatuti.  Qukret  Trin.  17  Jac.  B. 
R*  2  Roll.  R.  92.  Anon. 
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(A)  Forfeiture.     In  Cafes  of  Treafon.     In  what 

Cafes. 

J-  34  ^-  3-    "P  N  A  C  T  S,  that  there  Jhall  be  no  forfeitures  of  This  aa 

12.         *-'  land  for .  treafon  of  dead  perfoitf  not  attainted  i«  faycsno- 
.1.1.-'  ''       J  ^  thing  to  th* 

their  lives.  ^  king,  but 

what  was  in  eflTc,  and  pertaining  to  htm  at  the  making  it.  ^j  Inft.  li.  and  cites  a  judgment  in 
parliament.  29  H.  6.  cap.  i.  Jack  Cai>k*s  cafe  ;  that  lie  l^eing  (lain  in  open  rebellion,  could  no 
wriy  be  jmai(he(%  or  forfeit  any  thing,  and  therefore  was  attainted  by  tliat  a6t  of  high  treafon. 

2.  If  a  man  be  adherent  to  the  enemies  of' the  ktngy  in  France  or 
elfewherey  it  is  a  forfeiture  of  his  land.  Br.  Forfeiture  de  terreSy 
pi.  94.  cites  5  R.  2.  ' 

3.  11  H.  J.  cap.  I.  enafts,  that  none  /hall  forfeit  any  thing  for  j^  ^jjr  j. 
Jirving  the  king  for  the  time  being  in  the  wars  within  the  realm  or 
Without. 

4*  At  this  day,  though  a  man  be  aiding  and  affifting  the  king's 
enemy,  or  be  killed  in  open  rebellion  againft  the  king,  he  fhall  not 
forfeit  his  land  or  his  goods ;  but  if  the  Ch.  J.  of  England^  (who  is 
fovereign  coroner  of  all  England)  in  pcrfon  upon  view  of  the  body  of 
bim  killed  in  open  rebellion  makes  record  of  it^  and  returns  it  into 
B.  R.  he  (hall  forfeit  his  land  and  ^oods,  as  was  done  and  refolved 
in  time  of  H.  j,  per  Fincux.  Ch.  J.  4  Rep.  57.  b.  in  a  nota  oftb/S 
reporters,  in  the  cafe  of  the  Commonalty  of  Sadlers.  • 

5.  23  H,  8.  cap.  20./  I.  enafts,  that  if  any  per/on  commit  high 
treafon  when  he  is  of  perfect  hemory^  and  after  accufation^  examina" 
tion^  and  confejjion  thcref  before  any  of  the  king^  s  council^  Jhall  fall 
into  lunacy^  he  Jhall  be  enquired  of  in  any  county^  where  the  king  by 
his  commijjion  Jhall  a//ign  i  and  if  ne  be  there  indited,  he /hail  there  be 
arraigned  without  his  perfonal  prefence^  and  if  he  be  found  guilty^  hi 
Jhall  fujfer  death  ^  and  forfeit  as  if  he  had  been  ofperfeSf  memory  \  but 
this  15  altered  by  i  &  2  P.  &  M.  cap.  10.  f.  8. 

S.  3.  If  any  perfon  be  attainted  of  high  treafon^  by  the  common  laws 
9rjiatutes  of  this  realm^  fuch  attainder  by  the  common  law^  Jhall  be  0^ 
as  good  for ce^  as  if  it  had  been  done  by  parliament^  and  the  king  Jhau 
have  as  much  benefit  thereby  ^  viz.  oflandsy  &c.  of  fuch  offender^  and 
Jhall  be  as  well  adjudged  in  a£iual  and  real  pojfejfton  of  all  fuch  things  of 
the  offender  which  the  king  ought  or  might  lawfully  havej  or  whic^ 
the  offender  ought  or  might  lawfully  lofe  or  forfeit  j  or  as  if  he  had  been 
attainted  by  the  parliament^  without  any  office  or  inquijition  to  bt 
found  of  the  fame. 

*    S.  4.  The  rights^  &c.  of  all  others^  (except  the  offenders^  i^c.)  is 
Javedu 

V01.XIIL  Mm  6.  5(/ 


43/  iTotfeitare* 

6.  5  ^  6  'E.  6.  cap*  il./.  9.  enads,  that  tBe  offender  in  treafin 
being  lawfully  convi^ed  thereof ^  /hall forfeit  to  the  king  allfuch  kmdi^ 
tenements  and  hereditaments^  as  hejhall  have  of  an  eftate  of  inheritance 


in  his  own  rights  in  ufe  orfofjiffion  of  the  kin^s  dammem^attbe  time 
of  the  treafon  committed^  or  at  any  time  after. 

7.  7  Ann,  cap.  7,1,  f  10.  jfftcr  the  deceafe  of  the  terfon  whopre^ 
tended  to  be  prince  of  JVales^  during  the  life  of  the  late  king  JameSj 
fcff .  no  attainder  for  treafon  Jhall  extend  to  the  difinberiting  of  any 
Beiry  nor  to  the  prejudice  of  any  perfony  other  than  the  offendery  during 
his  life, 

8.  Though  the  a^  of  K.  TV,  3.  faves  corruption  of  blood  in 
csfes  of  treafon  by  coinings  yet,  notwithftanding,  die  real  eftate  \3 
forfeited  i  for  there  are  other  aSls  which  give  the  forfeiture  to  the 
crown  in  all  treafons ;  and  when  two  a£ts  feem  to  crow  one  anodier, 
fuckconftrudion  fhall  be  made,  that  both  {hall  ftand  together;  be- 
fides,  it  is  not  like  the  cafe  of  felony ;  for  there  it  is  the  comiptioa 
of  blood  only,  that  prevents  the  defcent,  and  occafions  the  efcheaL 
MS.  Rep.  faid  to  be  Lord  Harcourt's,  tit.  Forfeiture.  21  Jan. 
17 1 0.     Hortbn  V.  Hinton. 


j^j|e.Cory-  ^g^  j^  ^^^^  of  Treafon;  What  Things  or  »  Ef- 
tate fhall  be  faid  to  be  forfeited. 

S.r.refoiv-  !•  jD  IG  HT  of  aSlion  is  not  forfeited  by  the  words  in  the  fta- 
eel,  but  a  •»^,  tute  33  //.  8.  20.  3  Rcp.  2.  b.  Trin.  25  Eliz.  Marq.  of 

^'>...«        Winchcfter's  cafe. 

taken, he- 

t  ween  a  naked  righ  cf  a^ion,  and  an  tfiatr  fif  irt^n  ilnn.-fj  wNcb  is  forfeit  A' tfj  cuuf^hd  nnth  ^  a^ 
t.enl  li^hfyfor  'wbicb  tie  fo>ftUurc  of  tbi  f^JjtJJhti  is  taiitd,  by  the  26  11.  S.  IJ.  Mich.  4  Jac  U 
12  Rep.  6   Anon. 

2.  By  the  general  words  in  attainder  of  all  bereditamentSy  neidicr 
a  condition^  nor  an  uje  was  given  to  th9  king,  for  they  were  not  for* 

[43^1  ^^^^^^^  ^^  ^^  common  law ;  but  there  is  a  difference  in  this  cafe, 
becaufe  inheritances  and  chattels.  3  Rep.  2.  b.  3.  Trin,  25  EKz. 
Marquefs  of  Winchclier'scafe. 

T-n.tw.'  M  3-  ^e}^^  rf  ^  difcontinued  efiate  tally  before  27  H.  8.  is  barred 

t^:H:j\ofh.     againft  the  iflue  of  that  entail,  by  the  26  H.  8.  13.  notwithftanding 

//W.,ana     the  remitter.  M.  4  Ja»  12  Rep.  6.  Anon. 

treafon,  and  is  attainted  ,  this  riglit  of  ailion  is  noc  foiieited.  Jenk.  186.  pi.  at.  But  ifdt 

(iif'tntimitr  tnftoffi  th$  teaufti  in  tat  I,  the  right  of  the  tail  is  forfeited ;  for  the  inheritance  is  tnvolfvil  ja 
the  poircflion.  Jenk.  286.  pi.  ai.  But  if  the  difcontinuee  had  madtaieaffir  BfcHibttmmd 

in  Liil ;  the  tail  had  not  heen  forfeited  ;  for  in  this  cafe,  at  the  time  of  the  traafoo>  hie  had  n«c  Wlf 
inheritance  to  forfeit,  astheftatute  26  H.  8.  requires.  Jenk.  286.  pi.  xu 

So  was  it  4'  Trufl  of  a  leafefor  yearsy  granted  by  the  king's  patent  is  fer- 

heid  in  24  feited  to  the  king  by  attainder  of  felony.  Cro.  J.  512.  Mich. 
Eiit.  in  one  jfe  jac.  fi.  R.  the  King  v.  Daccorobe,  Exec*  of  the  E.  of  SomoieC. 

ftron];*s  cafe.  Ibid^  ■         's ;  but  it  was  faitf  to  be  held  \if  all  that  in  ode $"•  caft^  ite 

i»ujt  ^  affid'i.lA  waf  not  forl(ic«d  upon  attainder  of  treafon*  Ibid. 

<.  Tie 
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J.  The  trvfi  of  a  term  upm  the  marriage  ofJV.  was  conveyed  t9 
H.  till  JV.  payed  fo  much,  and  then  in  truji  for  JV.  and  bis  wife^ 
and  their  ijfue.  W.  is  attainted  of  treafon,  and  by  the  new  ftat.  all 
eftates^  trujisy  &c.  of  fuch  perfons,  are  given  to  the  king.  The  iiw-  - 
ney  is  paid  by  the  wife  of  TV,  and  upon  a  fpecial  vcrdidl:  in  eje£tmentf 
it  was  held,  that  this  truft  is  not  forfeited  to  the  king ;  for  it  is  a 
purchafe  to  the  wife  and  their  ifFues ;  and  Twifden  J.  faid,  that  it 
had  been  a  great  doubt,  whether  the  truft  of  an  inheritance  (hould 
be  forfeited  for  treafon  before  the  new  ftatute  j  but  fome  have  been 
of  opinion,  that  tlie  truft  of  a  term  {hould  be  forfeited  before  for . 
treafon.  Sid.  260.  Trin.  17  Car.  2.  B.  R.  Whaley  v.  Ander- 
Ibn. 

6.  A  fubje£f  of  Englandy  attainted  of  treafon,  was  fuppofed  to 
have  married  aforeigner^  who  was  c^  que  truft  of  S.  5.  annuities  of 
the  value  of  50,000!.  It  was  infifted,  that  if  flie  was  married,  the 
law  of  England  (hould  not  be  the  meafure  of  the  decree  of  this 
court,  {as  to  forfeiture  or  not)  but  the  law  of  another  country,  this 
being  a  bare  truft  for  a  foreigner^  and  that  the  court  has  always  a 
regard  for  the  laws  of  other  nations,  as  of  Holland,  and  of  the  Plan- 
tations i  and  that  fince  all  foreigners  are  encouraged  by  a&  of  par^ 
Uapunty  to  place  their  money  in  the  public  funds^  it  would  be  very 
hard  that  this  money  (hould  be  forfeited ;  but  this  point  was  not 
determined,  the  marriage  being  denied  by  the  lady's  affidavit,  and 
no  proof  made  to  the  contrary,  and  fo  the  fecurities  decreed  to  be 
aifigned  to  her.  9  Mod  lox.  Mich.  11  Geo.  in  Chancery^ 
Drummond  v.  Decker. 


(C)  Forfeiture  in  Cafes  of  Tfeafon.  What  Lands, 
ill  Refpedt  of  the  Limitations  of  the  Eftatc  5  or 
of  Statutes  made. 


I.  26  H.  S.  cap.   p  N  A  C  TS   that  every  offender^  conifi^  $f  This  aft  ijr» 
"3^  §  5*  *'<?*  treafon  by  prefentment J  confeffion^  verdi^  tpidtiiooly 

#r  procefs  of  outlawry y  Jhall  forfeit   to  the  king^  all  fuch  lands,  te^  which  iho 
nements,  and  hereditaments,  which  he  Jhall  have  of  any  eft  ate  or  in-  attainted 
heritance  in  ufe  or  poffejfum,  by  any  right,  title  or  means  within  the  pcrfonhad 
king's  dominions,  at  the  time  of  fuch  treafon  committed,  or  after.  fion^Sd* 

mot  to  rights  conditions^  &c.  nor  i!id  it  extend  to  nttainders  by  parliamtnt^  or  when  the  ^axty  flood  mute* 
Bat  the  a^  of  3^  H.  8.  an.  exrends  to  all  manner  of  attainders  of  treafon.  3  Rep.  10.  b.  Trin.  aS 
Eliz.  in  the  Exchequer  in  Dowcie's  cafe. 

The  rights,  titles,  inter ejls,  poffeffwn,  leafes,  rents^  offices,  and  other  [  439  j 
profits  of  all  perfons,  their  heirs  and  fuccejfors  {except  of  the  offenders 
cr  others  claiming  to  their  ufe)  arefaved. 

2,  33  H.  8.  cap.  20.  §  3.  makes  a  forfeiture  of  lands,  tenements,  •  Yctwhca 

hereditaments,  goods,  chatties,  ufes,  rights,  entries,  conditions,  pof*  ^  '''^"-^" 

fiffions,  reverftons,  rernainders,  and  all  other  things  of  fuch  offender  i  now'byhif 

and  that  the  king  Jhall  have  as  much  benefit  thereby^  andJhaU  as  well  attainder, 

Mm2  i,  thtking 
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his  only  a  l(  adjudged  *  in  aSlual  and  real pjfeffton-,  without  any  office  or  inftU' 
r^tfJ^^is  fi*''"*  "  be.  found  of  the  farm. 

Ihall  be  conftrueJ  thus,  viz.  t!iat  he  fliall  be  in  a<?>ual  polTcffion  without  officfft  tliat  »$,  as  if  »a 
office  had  been  founJ  of  it ;  and  at  common  law  if  ti.e  ditfcifee  had  been  attainicd  of  trralifi,  and 
t'-efeifin  and  diffcifin  luid  been  found  by  offtce,  the  poHcfiion  fliuuld  not  be  in  tlie  kinj,  tdl  fri.  fa. 
fukid,  &c.or  fcifurc  ;it  lenft;  bccaufc  when  a  ft  ranger  is  Icifed  at  the  time  of"  the  office  found  rhc 
king  fl^.all  not  be  in  nolTeflion  till  feifure.  And  all  polleflii^ns  are  faved  by  tliis  acl,  as  if  llie  iai«i 
a^l  had  not  been  made ;  and  therefore  rhe  pofiVHion  of  the  dilTciforis  faved  by  it,  in  the  fjme  tnan* 
nor  as  if  ancfpecial  office  had  been  found  at  the  common  law.  3  Rep.  11.  Tnu.  z6  £Uz.  iatbe 
Excl)equ'.;r.     Dow  tic'i.  c.ife. 

Ths  words  of  tl»is  ftatute,  that  the  kir.g  (hall  be  in  a^liial  poflfeffion,  fta!I  not  be  conflrr^dto 
extend  to  an  ailuai  and  abfolutc  pofleffion  ;  but  lixh  a  polfeiTion  only,  which  he  !»ad  at  coinmt«n 
law  arter  office  four.d  :  fo  as  the  ftatute  dolh  not  j;ivc  to  the  king  a  larp.rr  polfe  lii-.m,  bo:  an  rJi-r 
wilh:;ut  the  circumftancc  of  an  office.  Trin.  26  Eliz.  Le*  ai.  In  the  Dukcot  NorLhuaib^rl.'fid's 
cai'e.— a  iiawk.  i'V  C.  452.  ch.  49.f.  23. 

Br.  N.  c.  2.  Note  that  Sir  John  Hulfcy  Knight,  enfeoffed  <iertain  pcrjm  i« 

5CZ  S.\\  ^*  /^r,  to  the  ufe  of  Anne  bis  wife  for  her  life^  and  after  to  the  ufe  cf  the 
i-Kr!  Li-      heirs  male  of  his  body  \  and  for  default  of  fuch  iffue,  to  the  ufe  cf  the  ' 
y^ry,  pi.  1.    ^^jV,  fnaU  of  the  body  rfSir  IV.  H,  his  father  ;  and  for  default  of  fuch 

sic.* but"     *^"^'  ^^  ^^^^  "f^  <*'^  '''^*^  *"'*^  *  ^^^  ^^^^^  ^""^  'Jf^  ^*^'  ^"^^"^^ 
and  then.  Sir  John  tuas  attainted  of  treafon  anno  29  H.  8.  and  put 

io  execution  \  and  after  Anne  died^  and  the  faid   W,  Hi^ey  frayed 

oufter  le  main  of  the  king  j  and  by  the  king's  attorney  he  dull  have 

it  \  for  this  name  heirs  male  of  the  body,  is  oidy  a  name  offurcbafe  \ 

and  Sir  W.  Huffey  [the  grandfon]  fliall  not  have  it  as  heir  to  Sir 

yohn,  but  as  purchafor  \  but  it  was  agreed,  that  the  7.d  remainder  t9 

the  right  heirs  of  Sir  f-ohn  Huffey  was  forfeited  ly  the  attainder  \ 

for  none  can  have  it  but  he  who  is  heir  in  fac^  j  note  the  diiFerence. 

Br,  Nofme,  pi.  i.  cites  37  H.  8. 

4.  Where  tenant  in  tail  is  attainted  of  treafon,  before  theflatute  of 

26  H,  8.  his  fon  fliail  have  the  land  \  for  he  does  not  claim  only 

as  heir,  but  by  the  ilatute,  &  per  formam  doni.     Br«  Nofine,  pi.  I. 

cites  37  H,  8. 


}Irt»ok 
quarre. 


S.C-  cited 
Mod.  40. 

X  Lev.  279. 
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76.  Pafch. 
14  Eliz. 
5.  C.  Mo. 
100.  Hill* 
14  Kliz. 
Ci-aomer*» 


5.  Thomas  Duke  of  Norfolk  in  anno  II  Eliz.  conveyed  his  lands 
to  the  ufe  of  himjtlf  for  life,  and  after  to  the  ufe  of  Philip  Earl  of 
Arundel,  his  eldejl  jm  in  tail,  with  divers  remainders  over,  with  a 
Provifo,  that  if  he  Jhould  be  minded  to  alter  and  revoke  the  faid  ufes, 
andjignified  his  mind  in  writing,  under  his  proper  hand  and  /eaf,  and 
fuhjcribed  by  3  credible  witneffis,  that  then,  &c.  and  after  the  £ud 

dutce  was  attainted  of  high  treafon ;  this  provifo  or  condition  was 
not  given  to  the  queen,  by  the  aft  of  33  H.  8.  becaufe  the  per- 
formance of  it  was  perfonal  anil  injeparably  annexed  to  his  peiioji, 
viz«  to  Agnify  his  meaning  by  writing  under  his  proper  hand,  wfaidi 
no  other  can  do  but  the  duke  himfeU".  Upon  which  point,  all  the 
poffeinon3  of  the  dukedom  fo  conveyed,  ut  fupra,  were  (aved,  and 
not  forfeited  by  the  attainder.  7  Rep,  13.  a,  cited  per  Cur.  as  re- 
folved  1 1  Eliz.  in  Duke  of  Norfolk's  cafe. 

6.  Cranmer  the  bifliop  of  Canterbury,  made  a  y^^^^i^;?/ of  land 
to  the  ufe  of  himfelf  during  his  life ;  and  efler  his  deceafe  to  the  uje^ 
his  executors  and  ajjigns  for  20  years  j  and  after  to  the  ufeifTi 
Cranmer  in  tail,  &c.  after  the  archbi(hop  was  attainted  of  treaiba; 
and  if  this  was  an  intereft  in  the  bi(hop  or  not,  was  the  queftion  ^ 
for  if  fo,  then  it  appertained  to  the  queen  ^  and  if  not,  then  other- 

wife. 
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wife.     And  it  was  agreed  by  the  juftices,  that  the  biihop  had  no  ^«'  >9^  s* 
intereft  in  Ac  term  and  remainder  5  now  it  cannot  be  becaufe  the  ^  "J^c.-l* 
biihop  did  not^^  nor  could  he  make  an  executor^  tec*  And.  19.  pi.  39.  Ben.  207. 
Hill.  14  £li»  Kirke  v.  Bails,  al.  Cranmer's  cafe.  ^  ^* 

7.  King  H.  8.  granted  a  certain  manor  to  A,  and  his  wife^  and  T  amq  "| 
the  heirs  rf their  two  bodies^  &c.  afterwards  A.  by  aft  of  parliament  ^  j"^    "* 
was  attainted  of  trcalbn,  and  executed^  leaving  his  wife  and  a  Jon  \  332.  b.  pi. 
and  by  the  fame  aft  it  was  ordained^  that  he  Jhould  kje  all  the  lands  27.  Pafclu 
whereof  he  was  feifcd^  &c.     The  wife  .died,  and  the  queftion  was  if  i^  EJ---S. 
the  fon  (hould  have  tlie  manor  by  the  entail,  or  the  king  by  attainder;  h^^.  346. 
rcfolved  that  the  king  (hould  have  it  as  forfeited ;  though  .it  was  — Kmailed 
argued  for  the  fon,  that  his  mother  furviving,  he  was  inheritable  to  lands  wci-c 
the  manor,  by  defcent  from  her,  and  might  claim  from  her  perform  ^c\uA  nil' 
mam  doni-y  and  though  the  blood  between  his  father  and  him  was  the  (l.nure 
corrupted,  yet  it  was  not  fo  between'  his  mother  and  him.     i  And.  *^^-  J-  ''* 
39.  pi.  102.  Ld.  EfSngham  v.  Carcw.  t"!fon,and 

this  not  by  the  general  words,  all  hntit,  Unnrtfrttt,  nnA  her  edit  t7*ientiy  but  by  the  words  following,,  viz. 
of  aity  e/uttt -M'jMfrcvfr.  Arg.  2  Lev.  170.  Trin-  28  C.ir.  z.  fi.  K.  in  the  cafe  of  Brown  v.  Wayic. 
—If  tenant  in  tail  be  altnint'ed  of  trcafon  and  dies,  tli ;  I  mil  (hall  nc.t  veft  in  the  king  before  of- 
fice found  ,  fur  the  aO  of  16  H.  8.  gives  the  forfeiturs;,  but  neither  the  ^6i  nor  the  attainder  makes 
1  corruption  of  the  blood,  as  to  the  defcent  of  the  la-ul  in  tail ;  and  fo  it  was  asrccd  as  Popham  f;nd 
in  the  cafe  of  Ld.  LumLf.v,  that  wl^ere  ih^  ^ra*ulfMly  r  ua^  un^nt  in  tail  and  the  father  wai  attain'  d 
tif  iruSim^  and  died  in  the  lifetime  oftL  gtandfuicr,  the  land  fhouUl  defccnd  to  ihe^on  notwltbftnnj- 
ing  tlie  attainder,  which  was  affirmed  per  tot.  Cnr.  to  be  .7ood  law,  in  which  2  cr.fcs  the  a^of  26 
H.  6.  gave  the  forfeiture  only,  and  his  attainder  is  not  corruption  of  the  b!oot)  for  land  intaiP-d. 
But  now  by  the  ^^  //.  8.  the  a^lual  poffjficn  is  transferred  and  te/Udin  tU  king  freffrtly  hy  the  attainder, 
as  well  in  the  life  time,  as  at  the  death  of  the  )>eri'on  attainted,  and  as  well  of  laiid^  entailed,  as  o£ 
Luids  in  feefimplc.    3  Rep.  xo.  b.     In  Dowtie':^  cjfe. 

8.  Lands  were  given  to  J.  and  M.  (whom  he  afterwards  mar-  ^^«>- 1?-^, 
ried)  in  tailj  remainder  to  B,  in  tail,  J.  alone  fuffered  a  common  re^  "^^p*  ^  * 
covery  and  died^  and  M.  furviving  died  luithout  ijjiie^  by  which  writ  s.  C.  by  the 
of  error  accrued  by  the  ftat.  9  R.  2.  to  5.  in  remaindery  and  hQwas  njme  o''''^ 
attainted  aftreajon  by  parliament^  and  all  his  rights  and  conditions  yjl^^^li* 
given  to  the  crown^  ui^ti  ^N\\\c\i  the  queen  would  have  brought  a  ter'scafc. 
writ  of  error  to  reverfe  the  recovery  againlt  VV,  R.  who  was  the 
tertenant,  and  adjudged  that  flie  could  not  have  it  in  refpeft  that  it 

was  a  thing  in  privity^  fo  united  to  the  per/on  of  B.  that  it  could  not 
be  given  by  parliament  to  the  crown.  Arg.  Alo.  323.  cites  Trin. 
25  hliz.  B.  R.  Braybrocke'scafe. 

9.  A  feifed  in  fee,  by  indenture  in  coHfideration  of  blood  covenants  ^^3o^S. 
with  B.  his  nephew  to  fland feiLd  to  the  ufe  of  himfelf for  life^  and   ij^.tefT 
after  to  the  ufe  of  5.  in  taily  the  remainder  to  the  right  heirs  of  B.  s.  c— 
provifo  if  the/aid  J.  by  himfelK  or  by  any  other  during  his  natural  Ufe  ^^^'3* 
tCTider  to  B,  a  gold-ring  to  the  intent  to  make  void  the/aid  ufeSy  that   ^^^^ 
then  the  {aid  ufesjhall  be  void;  afterwards  A.  is  attainted  of  trcafon  s.C. 
and  outlawed  upon  it ;  the  attainder  is  confirmed  by  act  of  parlia- 
ment I  the  king  by  letters  patents  under  the  great  feal,  recituig  the 
ufes,  the  provifo,  and  the  benefit  thereof  given  him  by  a<S  of  parlia« 
ment,  author ifed  E.  to  deliver  the  gold  ring  to  B.  to  the  intent  to  mate 
fuoid  the  ufes  ;  £.  reads  the  patent  to  B.  and  offers  the  ring  to  hiiBt 
which  he  refufeth  to  accept  \  all  which  with  the  patent  he  certified  in- 
to the  exchequer.     Upon  which  an  information  was  brought  in 
the  excbequeri  averring  the  life  of  A.  and  it  was  refolved  \  {i)  that 
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die  cojklition  in  die  principal  cafe,  viz.  die  tender  of  die  gold  ring 
was  noi  annexed  to  the  perfin  tf  A.  but  that  any  one  might  make  the 
tender,  and  that  it  was  given  to  the  king  bv  the  a<5^  cS*  parliament. 

(2)  That  the  tender  and  certificate  wai  goody  without  office  found* 

(3)  That  prefently  by  the  tender,  according  to  the  provifo,  the 
iifes  were  determined,  and  the  land  vefted  in  the  king  by  force  of 
the  z&  of  parliament.  Mich.  33  tc  34  £liz.  in  the  Exchequer.  7 
Rep.  II.  b.  Englefield's  cafe. 

Jenk.  286.         10.  Tenant  in  f^/V  attaint  of  treafon,  the  king  iball  have  fee  deter* 
pi- 21.  minable  on  death  without  iflue  and  has  no  greater  eftate.  2  And. 

Arg.  139. 

II.  Though  an  earldom  be  a  dignity,  and  within  the  ftatute  de 
donis  conditionalibus  yet  it  had  been  forfeited  by  attainder  of  treaiba 
though  the  ftatute  of  26  H.  8.  had  never  been  made  ;  adjuc^ed* 
Mich.  2  Jac.  1.  7  Rep.  34.  in  Nevil's  cafe. 
[  44^  J        12.  A.  covenants  by  indenture  to  fiand  feifed  to  bimfelf  for  life^ 
remainder  to  B.  his  brother's  eldeft  fon  for  life,  remainder  to  the 
firft  fon  of  the  faid  B.  and  fo  to  the  8th  fon,  Ace.  remainder  to  the 
right  heirs  of  A.  A.  is  attaint  of  treafon,  and  executed  before  the 
birth  of  any  fon  to  B.  t\itfon5  born  after  are  all  utterly  barred  by 
diat  attainder,  and  the  king  (ball  have  the  fee  difcharged  of  all  the 
remainders  Ihnited  to  the  fons  not  yet  bom.     Noy.  102.   Triiu 
9  Jac.  Sir  Thomas  Palmer's  cafe, 
ft  Roll.  R.         13.  Tenant  in  tail  6  H.  8.  made  a  feoffment  in  fec\oVf,vA 
37^  lail      o*^rs?  to  the  ufe  of  his  laft  will,  and  died ;  the  right  of  the  hnd, 
418, 496^      together  with  the  intail  descended  to  />.  who^  21  H.  8.  made  a  feoffs 
501. 5.  C.      jnent  to  the  ufe  oihimfelfand  K.  bis  wife^  and  the  heirs^  9/ their  tw% 
ifoT^rc.     ^^^^^^  ^'^d  ^^^  \n^^  ^*  ofon^  and  f\  a  daughter. — ^D.  in  26  fL  8. 
jo.69.'s.C.  was  attainted ct treafon  and  executed;  and  31  H.  8.  a  fpecial  aft 
Palm.  351.    of  parliament  was  made  of  his  attainder  and  forfeiture ;  5  Eliz.  £• 
Qjjjjj""        fon  and  heir  of  f).  was  reftored  in  ^/Wby  parliament,  andeUtd mtb* 
S.C. '  ^  ^  cut  ifue;  F.  married  J.  S.  and  they  had  iJTue  W.  S.  8  Eli«.  K. 
died ;  33  Eliz.  aU  was  found  by  office ;  34  Eliz  the  queen  granted 
the  lands  to  R.  and  the  heirs  male  of  his  body.    It  was  refelved ; 
I  ft.  That  the  feoffhient  gave  away  all  the  eftate,  which  the  tenant  fta 
tail  had  concerning  himfelf;  but  concerning  his  ifliie  in  tail  there 
remained  a  right  by  force  of  the  ftatute  ofWcftminfter  2.     And 
2d.  that  this  oul  right  of  intail  was  forfeited  by  the  ftatute  of  26  H. 
8.  for  that  there  was  an  a£tual  entail  in  the  perfon  attainted  at  the 
time  of  the  attainder.  3d.  That  their  rights  were  bound  by  the  ex* 
prefs  words  of  the  ftatute,  there  being  no  faving  tlierein  for  them. 
Then  4thly,  M^en  the  office  v^s  found  the  iftue  in  tail  waft  barred 
'  notwithjianding  any  pretended  remitter.     Mich.  13  Jac.  in  the  Ex- 
chequer Chamber.  Hobb.  334.  Lord  Sheffield  v.  RatcliflF. 
Palm.  419.         ^4-  A.  made  2l  feoffment  to  divers  feoffees^  to  the  ufe  of  the  feefir 
S.  C.  Noy.  for  Ufe^  with  divers  remainders  over^  provided  always^  thai  if  tbe 
Z!l|*  cl     fi^Jr^  during  his  lifey  tender  a  ringy  or  a  pair  of  glovesy  or  anjjum  tf 
cited.  Lev.    ft^oneyy  to  any  of  the  feoffeesy  or  to  any  of  their  heirs  (ipfo  J.  declareMU 
>79-— Mod,  that  hir  intent  Jhould  he  to  alter  the  ufe  and  to  make  tbofe  ufes  vM) 
Moilt^     that  then  all  Aofe  ufes  ftiould  be  void  5  and  after  this,  the  fiid  A. 

J.  Mod. 
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was  attainted  of  treafon,  and  by  a  fpecial  z£k  of  parliament,  28  Elks.  4^- cited 
that  he  fhould  forfeit  to  the  queen  all  his  landsj  tenements,  here-  a^^wfe'tha? 
ditaments,  rights,  conditions,  &c.  and  after  this  the  queen  by  her  pa-  had  walked 
ienty  reciting  all  the  matter  aforefaid,  authorifed  Sir  John  Fortefcui  through  all 
to  tinder  a  ring  accordingly ;  and  he  did  fo,  and  certified  it  in  the  ex-  of\J^JJ[!* 
chequer;  after  this  B.  obtained  a  leafe  of  this  land,  &c.  now  the  minfterhnU 
quefiion  was,  whether  the  power  of  the  tender  of  the  ring,  &c.  be  ^^  that  by 
forfeited  to  the  queen  by  the  attainder  aforefaid,  or  be  tied  to  the  ["^^y^^ 
perfon  of  A.  becaufe  it  is  a  declaration  of  the  intent  annexed  to  the  i^fodmio' 
perfon  of  A.     And  adjudged  not  forfeited.     Lat.  24.     Harding  v.  ^^*^*  »t 
Warner.  Jo"j^  "<« 

be  for- 
feited.-*-*Jo.  134.  Trin.  »  Car.  B.  R.  Warner  v.  Harding.    jRoU.  393,  Wafnerv.  Hargravc. 

15.  Tenant  in  tail  to  him,  and  the  heirs  males  of  his  body,  rever-  ?"  ^^^  "^* 
Jum  in  the  crown^  made  a  feoffment  of  the  lands,  and  afterwards  was  agreed  by 
attainted  and  executed  for  treafon,  and  by  a  fpecial  a£i  of  parlia-  all,  that  if 
ment^  by  which  his  attainder  was  confirmed,  it  was  enabled  that  he  tenant  ia 
fliould  lofe  all  his  lands^  &c,  and  that  tkicy /hould  be  vejled  in  the  common 
queen  without  office  found  ',  the  queftion  was,  whether  there  was  any  perfon, 
^ftate,  or  right  remaining  in  the  tenant  in  tail  after  the  feoffment,  where «» 
which  'was  not  forfeited  by  the  attainder  and  aft  of  parliament  ?  the  ^vlS^tor 
judges  on  arguing  this  in  the  Exchequer  Chamber  were  divided,  makeafi- 
fome  held,  tlut  by  the  feoffment  of  tenant  in  tail  (the  reverfion  ft  ill  pffmcnt,  it 
remaining  in  the  crown)  there  could  be  no  difcontinuance  of  the  ^nuanoT °' 
eftate  tail,  and  therefore,  being  in  him  at  the  time  of  the  attainder,  and  if  iw  be 
was  by  the  forfeiture  vetted  in  the  king,  by  the  flat.  26  H.  S.  but  "itaimed  of 
if  the  eftate  tail  was  not  in  him,  yet  the  right  of  the  intzjl  remained,  |hp^**"s  „j, 
which  was  given  to  the  king  by  the  33  H.  8.     The  other  judges  forfeiture 
argued  tliat  though  the  reverfion  was  in  the  king  and  ♦  fo  no  difcon-  according 
tinuance,  yet  all  was  divefted  out  of  the  feoffor  as  ftrongly  as  if  there  ^"c^c  *' 
bad  been  a  difcontinuance,  and  fo  nothing  remained  to  be  forfeited ;  ^Ig.  in  cafa 
t  no  judgment  was  given.   Pafch.  7  Car.  in  the  Exchequer  Cham-  of  stone  v. 
bcr,  Cro.  C.  427.  Stone  v.  Newman.  +  eT4>-' 

timis being  afterwards  taken  in  B«  R.  to  the  pleadings,  it  was  there  agreed,  that  according  to  the 

Per  opinion  in  the  Exchequer  Chamber,  judgment  Ihoald  be  entered  in  B.  R.  for  the  plaintiff^ 
fo  the  eilate  was  adjudged  forfeited]  Palch*  12  Car.  Cro.  C.  460.  *rilA2l 

1 6.  Land  is  conveyed  by  A.  to  y,  S.  and  his  heirs^  to  the  ufe  of 
bim  and  his  heirs^  in  trufi  for  A.  and  his  heirs  \  the  king  in  this  cale 
upon  the  death  of  A.  {hall  not  have  ward,  nor  forfeiture  for  treafon, 
or  felony;  but  if  J.  S.  dies,  his  heir  within  age  fcall  be  in  ward; 
if  J.  S.  be  attaint  of  felony,  or  treafon,  the  land  and  the  truji  is  loff^ 
In  cafe  oi chattel  fo  conveyed  upon  truft  by  A.  and  A.  commits  fe« 

-loi^,  or  treafon,  the  truft  is  loft.     Jenk.  219.  pi.  66. 

17.  Lands  are  given  upon  condition  not  to  commit  treafon^  and  af- 
terwards the  party  commits  treafon  the  king's  title  (hall  be  preferred 
aixl  he  fhall  have  the  land.     Arg.  Hard.  24. 

18.  A  writ  of  error  was  brought  in  B.  R,  to  reverfc  a  judgment  Uv.  279. 
given  in  C,  B.  upon  a  fpecial  verdid  in  cje£(menti  the  jury  found  vent'^zi 
Out  one  Simon  Maynt  was  poffeffed  of  a  reSlorj  for  a  long  term^  and  ^.  c.'  '^ 
baring  conveyed  the  nvboU  term  in  part  of  it  to  certain  perfons  ab^ 
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folutefy^  he  cmveyecLt  bis  term  In  the  rejiduej\3tvag  2  parts,  in  this  man- 
ner 5  VIZ.  in  iruft  for  himfelf  during  life^  and  afterwards  in  tnift^r 
the  payment  of  the  rent  referved  upon  the  original  leale,  and  for  ft" 
veral  of  his  friends^  &c.  provided  that  ifhejhould  have  any  ijjiu  of 
his  body  at  the  time  of  bis  death  then  the  trufls  to  ceafe^  and  the  af*- 
iignment  to  be  in  truft  for  fuch  iflue,  &c.  and  there  was  another 
frovifo  that  if  he  were  minded  to  change  the  ufes^  or  otherwife  to  diC- 
pofe  of  the  premiffes,  that  he  Jhould  have  power  fo  to  do  by  writing  im 
the  prefence  of  two  or  m-^re  witnejfes^  or  by  his  laft  will  and  tcfta- 
ment  \  he  had  iffue  male  at  the  time  of  his  death,  hut  made  no  diffo* 
fition  purfuant  to  his  power ;  all  which  was  found  by  verdid,  and 
that  in  his  life  time  he  had  committed  treafon,  and  they  find  the  a& 
of  his  attainder.  The  queftion  was,  whether  the  reft  of  the  term 
that  remained  unexpired  at  the  time  of  his  death  were  forfeited  to 
the  king;  it  was  infided  that  the  deed  was  fraudulent,  becade 
he  took  the  profits  during  his  life,  and  the  affignees  knew  not  of  the 
deedoftrufi.  But  adjudged  that  nothing  was  forfeited  but  during 
Simon  Mayne*s  life,  and  the  judgment  before  given  in  C.  B.  was 
affirmed.  Pafch.  23  Car.  2.  B.  R.  i  Mod.  16,  38,  40.  Smith  v. 
Wheeler. 

19.  Upon  a  fpecial  verdift  in  ejeSment,  the  cafe  "was,  viz.  A,  Ac 
father  of  the  leflbr  of  the  plaintiff  zt/a^  iil  anno  Dom.  1646,  tenant 
in  tail  of  the  lands  in  queftion,  and  afterwards  inftrumental  in 
bringing  the  late  king  Charles  to  death,  and  fo  vr^s  guilty  cfhigb 
treafon  and  died  I  afterwards  the  a£l  of  pains  and  penalties,  made 
13  Car,  2.  15.  ena£ted,  that  all  the  lands j  tenements  and  heredita- 
ments^ which  Sir  yohn  Danvers  had  the  2^th  day  of  March  1 646, 
or  at  any  thne  fince  Jhall  he  forfeited  to  the  king\  and  whether  Acfc 
intailed  lands  mall  be  forfeited  to  the  king  by  force  of  this  aA  was 
the  queftion  ?  and  adjudged  that  the  lands  were  forfeited.  Mich.  28 
Car.  2.  B.  R.  2  Mod.  130.    Brown  v,  Waite  als.  Sir  JohnDan* 
vers's  cafe. 
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(D)  In  Cafes  of  Felony. 

S*  T  F  a  felon  be  abjured^  he  (hall  forfeit  his  lands  and  goods.    Br# 
*-  Forfeiture  de  Terres,  pi.  I2i.  cites  6  E.  2. 
%.  A  man  di/lrained  his  termor  for  rent  arrcar,  and  after  the  l»r- 
mor  is  attained  for  felony  done  before  the  diftrefs  taken ;  and  by  the 
opinion  of  the  court,  the  king  mall  not  have  the  diftrefs  as  <bricii» 
unlefs  he  fatisfies  the  *  party  who  diftrained ;    for  it   was  Arv- 
/orrCT/,ana  fully  taken  tenfore  captionis.    Br.  Pledges^  pi.  31.  cites  IJ  Km 

after  the         «,    .  ^ 

tenant  in        *•  I  i-  . 

tail  is  attv'iiidfyr  fthnydtm  btfare  tbt  difirt-Js ;  for  the  donor  RiaydtArain  the  heir  of  the  tcamt  in 
tail  after  execution  of  his  father  i  but  in  thefiril  cafe  ho  has  no  other  xoaedy.  Br.  PkdfB^fl* 
31*  cites  13  R.  m.  13. 

♦[443] 

3*  If  a  mzn  pledges  his  goodsy  and  after  is  attainted  efjehny\  J^ 
the  king  iball  not  have  the  goods  pledged^  without  paying  the  ram 
for  which  they  were  pledged.    Ibid. 
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4.  By  24  H.  8.  cap.  5.'  if  any  he  indiSfed  or  atpealedyfortbe  death 
9fone  attempting  to  murder^  rob  or  commit  burglary  (arid  fo  found  by 
verdi^)  he /hall  forfeit  no  lands  or  goods  for  the  fome^  butjballbe 

fotlly  acquit  and  dijchargcd  thereof. 

5.  For  fuch  crimes  as  murder,  homicide,  burning  of  houfes,  &c. 
for  which  judgment  Jhall  be  given^  that  he  be  hanged  by  the  neck  till 

he  be  dead ;  the  offender  (hall  forfeit  all  his  lands  in  fee  fimple)  and 
his  goods  and  chattels.     Co.  Litt.  391.  a. 

6.  But  for  felony  by  chance-medley^  fe  defondendo^  or  petty  larceny^ 
he  (hall  forfeit  his  goods  and  chattels,  but  no  lands  of  any  eftate  df 
freehold  or  inheritance.     Co*  Litt.  391.  a. 


(E)  In  what  Cafes  not.     Killing  in  Defence,  &c. 

I.   O  £   who  kills  a  rmnfo  defondendo*  fliall  forfeit  His  goods;  •Br.For- 

^^  but  the  accejfory  was  not  arraigned,  therefore  it  feems  that  x^^^pj, 

he  fhall  not  forfeit  his  goods;  for  the  principal  was  not  felon  of  51.  s.  p. 

death,  and   jfhall   not  have  judgment  of  life;    and  fo  fee  that  a  cites  4  H. 

fnan  Jhall  forfeit  his  goods  where  judgment  Jhall  not  be  given,     Br.  ^'*' 
Forfeiture  de  Terres,  pi.  13.  cites  15  E.  3.    Fitzh.  Coron.  Il6. 
&  1 1  H.  4.  93. 

2.  If  a  man  is  arraigned  de  morte  hominis,  and  it  is  found  fe  Br.Coroiw, 
defendendo,  yet  he  (hall  forfeit  his  goods ;    for  it  was  iaid,  that  s.  o^l^HT* 
ly   the    common   law^   he  Jhall   have  judgment  of  death ;    and  the  3  Ina.  56. 
ftatute  of  Gloucejler  c.  9.  gives  no  remedy  but  for  his  life  only,  **°- 

and  not  for  his  goods.    Br.  Forfeiture  de  Terres,  pi.  15.  cites 
21  £.  3.  17. 

3.  A  man  was  arraigned  of  the  death  of  W.  N.  and  pleaded  not 
g;uUty;  and  the  jury  found,  that  the  deceafed Jlruck  the  dsfer.dant  to 
the  ground^  and  drawed  his  knifo  to  have  killed  him^  and  the  ds^* 

fondant  *  Ukexvife  drawed  his  knifo ;  and  the  deceafed^  for  hajii  to  •  Lying 
have  killed  the  defondant^  foil  upon  the  defindant^s  knifo^  andfo  killed  "I^"  *|^ 
bindelfo  and  demanded  judgment,  &c.  Per  Knivet,  if  h  j  had  killed  him  coronV,  pL 
fe  (fcfendendo,  he  had  forfeited  his  goods  and  his  body  at  the  grace   12.  cites 
of  the  king  to  have  his  charter  of  pardon ;  but  now  it  is  found  that  ^'  ^ 
be  killed  himfelf;  therefore  we  will  advife,  if  he  (hail  be  adjudged 
not  guilty,  or  if  his  chattels  (hall  be  forfeited  or  not.     Br.  For- 
feiture de  terres,  pi.  8.  cites  44  £.  3.  44. And  after  44  AiC 

17.  he  was  adjudged  not  guilty y  and  his  chattdls  faved,     Br.  ibid. 

4.  In  appeal  of  murder  againft  A.  the  jury  found  that  the  de-^  />V/iipoa 
aafoimaii  thefirjl  ajfjault  prope  altam  viamy  but  did  notfoy^  ad  ip^   ft^^^'T* 

foim  murderandumy  and  therefore  the  judges  were  clearly  of  opinion  judges  of 
that  A.  fhould  forfeit  his  goods,  and  that  by  the  24  H.  8.  c.  5,  b.  xi.  heU 
Mich.  3  &4 Ph.  &  Ma.  Bendl.  47.  pi.  86.  Newman  v.  Punter,      'that «;^# 

^         *  ^1     ^  one  hci  m 

waii  ntartbe  bigfnoaVf  or  in  the  bigi'Uf.iy  to  mtnUr  or  rob  anotbtr,  or  to  commit  cw^Ltry  ;  there  \ixX\i  inaif 
foto  havt  been  murdered^  tic.  H/is  tUfe/on  in  his  own  defence,  he  IhaU  not  forfeit  his  goods.  Miclw 
I  k  4  Pb,  4&  Ma.  B«0dl.  47.  pL  S6.    Newman  v.  Punter. 

5.  Afiion  robs  a  merchant  and  kills  him  \  the  merchant's  hoy  comes 
fuickfy  afier^  and  finds  this  fad  juft  done,   and   kills  the  folon. 

In 
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In  tbis  cafe  there  is  no  forfeiture  of  goods  to  the  king;  and  Ae 
ftat  24  H.  8.  5*  is  only  an  affirmance  of  the  common  law*  Jenk. 
30.  pi.  57. 


[  444  ]  (F)  In  Cafes  of  Felony  by  AccefTories. 

pL  si^cui?  '•  W  HERE  exigent  is  awarded  in  appeal  ofdeatbj  Ac  goods 

43  E*.  3. 17.  2u-e  forfeited,  and  exigent  Jhall  not  be  awarded  againft  the 

—Br.  Ap-     acceffory^  till  the  principal  is  attainted^  if  it  may  appear  to  the  csxrt^ 

peal,  pi.  7,       ij^  is  principal  and  who  acceffory.     But  where  appeal  is  broii&;fat 
cites  43  E.  ./i'^        J,    I        •.•^•»       ^1       J      J  I1        t  J 

S'^7,h,      eigatnji  3,  and  at  the  exigent  one  ts  outlawed^  and  the  others  render 

19*  themfelves^  and  the  plaintiff  counts  that  be  who  is  outlawed  wasprin^ 

lipaiy  and  the  other  2  receivers  cf-him^  there  the  goods  of  Ae  acceC- 

fories  are  forfeited -»  for  it  does  not  appear  to  the  court  till  tho 

count ;  Sind  a  thing  vefted  cannot  be  devefted,  per  Knevet  dea^, 

notwithftanding  that  the  appeal  be  adjudged  againft  the  phtntiflF» 

becaufe  the  aS  was  done  in  one  county,  and  the  receivii^  01  an« 

other  county.     Br.  Forfeiture  de  Terres,  pi*  6.   cites  43  £• 

3-i8- 

Zn  A  man  is  indi6ie4  as  accefibry  to  the  death  ^  a  man  hfore  the 

coroner  \  and  it  was  found  that  he  fled  for  the  felony ;  and  by  all 
the  juftices  of  both  places,  he  ihall  forfeit  his  goods;  and  to  of 
M  accejTories  at  the  time  of  the  felony  done,  but  not  of  acceffiries 
after  the  felony  done*  Per  Townfend,  where  the  accefibry  is  ac- 
quitted, yet  it  (hall  be  inquired  of  the  flying.  Per  Hufley  Ch.  J. 
this  is  the  courfe  in  B.  R.  Br.  Forfeiture  &  Terres^  pL  52*  cites 
4  H.  7.  18. 


(G)  In  Cafes  of  Felony.     Eftates  in  Lands. 

r.    A    Man  feifed  of  land,  (halt  forfeit  it  for  felony  ;  and  by  at« 
^  tainder  of  him,  the  feme  ihall  kfe  htr  ierwer.     Br.  For- 
feiture de  Terres,  pi.  78.  cites  21  E.  3.  49. 

2.  25  E*  'i^Jiat.  5.  cap.  14.  enafls  that  af^era  man  is  sndi 
felony  before  the  jujlices  to  bear  and  determiney  it  fball  be  t\ 
manded  to  the  Jheriffto  attach  his  body  by  writ  or  precept  ^  capias  i 
and  if  the  Jberiff  return  that  the  body  is  not  founds  anmer  capias 
Jball  be  made  returnable  at  3  weeisy  and  in  it  Jhall  bt  cm^ruedj 
that  the  Jberiff  caufe  to  be  feifed  his  chattels^  and  keep  them  tiutbi 
feturu  of  the  writ-,  and  if  the  Jberiff  return  that  the  body  is  naifmiMd^ 
end  the  indiSiee  cometb  mti  the  exigent  Jhall  be  awardedj^aoid  ibi 
chattels  Jhall  be  forfeit, 

3.  A  diffeijor  is  attainted  of  felony,  and  the  land  washoUeoflf 
the  crown.  The  diffeifee  enters  into  the  land,  and  afterwards  «^ 
fice  is  found  thzt  the  diileifor  was  feifed.  The  remitter  is  devfP^ 
out  of  the  diffeifee.  Arg.  Godb.  326.  cites  3  £.  4«  %%* 

4.  Tcaant 

•  •        •  • 


4^  Tenant  in  fee  of  a  common  lor  J  is  attained  of  felony ;  his  lands 
remain  in  bim  durine  his  life,  untU  the  gntry  of  the  krd^  and  where 
die  king  is  lord^  until  office  found ;  but  in  the  cafe  of  a  common  lord 
after  the  diath  of  a  perfon  attaintedy  they  are  in  the  lord  before  entry* 
and  in  the  cafe  of  the  Icing  before  office,  for  the  mifchief  of  abey- 
ances.  Arg.  2  Le.  126.  in  cafe  of  Venables  v*  Harris. 

5.  Lord  and  tenant.  Tenant  is  attaint  of  petty  treafon  or  felony. 
Efcheat  of  the  land  of  the  tenant  with  the  charters  of  the  land,  belong 
to  the  lord ;  but  goodsy  Uafes  for  years  or  life,  and  cbofes  en  aSfiou 
belong  to  the  king^  and  year  day  and  wajie.  Jenk.  125.  pi.  52. 

6.  Trufl  of  inheritance  not  to  be  forfeited  by  attainder  of  felony  tN.  cii. 
to  the  lord  by  efcheat.  Pafch.  21  Car.  2.  3  Ch.  R.  36,  ♦  Att.  Gen.  R.  133-  S- 
V.  Sands.         cites  3  Rep Marq.  erf  Winchefter's  cafe.  h'Tlt'^* 

otherwife  of  a  chattel.  A  feoffee  of  a  truft  at  thit  day,  commits  treafon  or  felony,  tlie  land  is  loftp 
and  cfcheats,  and  the  truft  is  extinct ;  for  the  king,  or  lord  by  efcheat,  cannot  be  feifed  to  aa 
ufe  or  truft;  for  they  are  iii  the  puft ;  and  are  pBramount  the  confidence.  Jenk.  190.  pi  92« 
jinti  fo  jffm  a  title  eltUr  than  the  nfe  or  truft,  viz.  the  right  o£  his  lord(hip  by  efcheat  for 
want  of  a  tenant,  jenk.  145.  pi.  30.  Arg.  Hard.  466.  &  per  Hale  Ch.  B.  697.  that  lie 

who  comes  in  tiie  poft  ihaU  not  be  liable  to  a  tniit  Trin.  9  Car.  a.  In  Scaoe.  in  cafe  of  Pawlet  t« 
Att.  General. 

7.  Attainder  of  felony  makes  a  forfeiture  of  the  eftate  to  the  f  AAr  1 

brd  by  way  of  Reheat  only,  pro  defe£bu  tenentis,  and  the  not  de-  J;  Z/   ^7 

fcending   is  the  confequence  of  the  corruption  of  blood,  i  Salk.  Ait.Gen.vw 

85.  Hill.  8  Anns,  in  the  Houfe  of  Lords,     Sir  Salathicl  Lovei's  SirGeorB 

cafe.  ^^^^ 

^^^  N.  Ch.  R. 

133.  zx  Car.  1.  in  the  Exchequer^  S.  C.      ■         Jenk.  ^^,  pi.  ^ 


(H)  In  Cafes  of  Felony.    What  Eftates  in  Offices, 

Dignities,  &c. 

I.  T  F  the  king  creates  one  to  be  a  haron  to  bim  and  his  heirs  males 
*  of  his  body  iffuing^  without  faying  of  any  place^  -he  fhall  not 
have  an  eftate  tail,  but  a  fee  Jimple  condittcnaly  which  (hall  lie  for- 
feited for  felony.  But  if  he  creates  him  baron  of  a  place,  then  he 
fhall  have  an  eftate  tail.  12  Rep.  81.  Pafch.  9  Ja.  Anon. 

2.  Ceffy  que  trufl  of  a  grant  of  the  licence  of  wines  for  years  com-  Cro.  J.  511, 
mitted  felony ;  it  was  refolvedby  the  judges  una  voce,  that  the  fame  j^^jjf^*^* 
was  forfeitea.  And  after  it  was  refolved  fo  in  the  Exchequer.  Hob.  r  j-jcik,' 
Zi/^  pi*  275.  the  £•  Somerfet's  cafe.  293.  pL 

39- 

(I)  In  Cafes  of  Felony,  &«•  to  whom. 

,9  H.  3.  cap.  %%.  p  N  A  C  T  S   that  the  king  Jball  P   not  hold  •Ifthfw 

^  the  lands  of  perjons  convi£f  %  ^f  f^l^h  ^H^  ^j^rdmj'm 
than  a  year  and  a  day  ^and  then  they  pall  be  delivered  to  the  lords  of  ^a  OiT'* 

the  fee*  mefne  is 

attainted  of 
1«ll0Dyy  the  lord  paramount  Ihall  have  the  meihakj  prrfently;  for  this  f>r(rosattve  belonging  to  the 
'*"' —  actendi  •nly  tc  the  land,  vAisb  might  bt  v/afitd^  in  Ucu  wlicreof  the  year  and  day  was  granted.  % 
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Inft.  ^7»  And  this  is  to  be  underftood  when  a  tenant  infujimpje  is  att»nt|d;  for  when  i 

in  tail,  or  for  life  is  atuinted^  there  the  king  ihaU  hare  the  pix»fits  of  tlie  lands  dwiog  the  life  of  c^ 

nant  in  tail,  or  of  the  tenant  for  life.  Ibid. 

I  This  muft  be  underftcxxl  of  all  manner  oi fdonits  funifbed  hy  ieath^  and  «r  ^ petit  Uvxe^^  which 
Botwithftanding  is  felony.  Ibid.  38. 

2.  17  £.  2.  14.  ena£b  that  the  kingjhall  have  tbe  ^cbeats^  durhg 
the  vacancy  of  the  biJhopricL 

3.  17  j&.  2.  16.  ena£b  that  the  king  haw  all  the  goods  of  febns 
and  fugitives  ;  and  the  year  day  and  wajie  of  their  landj  and  then  tbe 
landJhaU  he  delivered  to  the  lord  of  the  fee^  who  rnay  alfo  (if  be  fleafe) 
compound  with  the  king  for  the  year^  day  and  ivafie. 

Except  lands  holden  in  gavelkind,  ^c.  where  the  lands  of  tbe  fekngo 
to  the  heirs  hy  cuflom  \  and  the  wife  has  dower. 

4.  Obligee  in  truji  is  felo  defe^cdky  que  truft  was  relieved againft 
the  king  in  equity  upon  the  itatute  33  H.  8.  39.  Hard.  176.  HilL 
12  &  13  Car.  2.  in  the  Exchequer.  Hix  v.  the  Att.  Gen.  and  Sir 
W.  Cooper. 

5.  If  I  piu-chafe  an  eftate  in  the  name  of  J.  S.  and  after  am  attaint 
tK felony^  the  trujiees  ihall  hold  the  land  to  him  and  his  hdiSyfreeof 
alttrufts,  Sid.  403.  HilL  20  &  21  Car.  2.  in  the  Exchequer,  tir  G. 
Sand's  cafe. 

6.  In  cafes  of  penalty  hy  flatutefor  any  public  offence  the  king  is 
intitled  to  the  penalty,  if  no  particular  appucation  of  it  is  direded. 
MS*  Rep.  faid  to  be  Ld  Harcourt's,  tit.  Forfeiture  cites  23  Feb, 
1720.  Thomby  v.  Fleetwood. 


[  44'6  1  (K)  For  Crimes  at  Common  Law. 

I.  A  L  L  felonies  punifliable  according  to  the  courfe  of  the  com* 
^^  mon  law,  are  either  by  the  common  law,  or  by  fbtutc 
There  is  alfo  a  felony  punifhable  by  the  civil  law,  becaufe  it  is  done 
upon  the  high  feas,  as  piracy ^  robbery  or  murder,  whereof  the  commoa 
law  did  not  take  notice,  becaufe  it  could  not  be  tried  by  12  men. 
If  this  piracy  be  tried  before  the  lord  admiralin  the  court  of  the  admi- 
ralty, according  to  the  civil  law,  and  the  delinouents  diere  attainted; 
yet  (ball  it  work  no  corruption  of  blood,  nor  forfeiture  of  his  lands ; 
otherwife  it  is  if  he  be  attainted  before  comndffioners  by  force  of  the 
ftatute  of  28  //.  8.  Co.  Litt.  391.  a. 

2.  The  judgment  againft  a  man  for  felony  is,  that  he  be  hanged  hj 
the  neck  till  he  be  dead ;  and  by  the  common  law  he  was  puniibed 
alfo;  firft,  in  his  wife,  that  (he  (hould  lofe  her  dower;  fecondly,  in 
his  children^  that  they  ihould  become  bafe  and  ignoble ;  and  his  Uood 
fo  ftained  and  corrupted,  that  they  cannot  inherit  to  him  or  any  odier 
anceftor ;  thirdly,  diat  he  (hall  forfeit  all  his  lands  and  tenements 
which  he  had  in  fee ;  and  which  he  has  in  tail  for  term  of  bis  Bfei 
and  all  his  goods  and  chattels,  3  Inft.  211.  but  a^  of  parliament 
have  altered  the  conunon  law  in  fome  of  thefe  points.  Firft,  by  die 
Jlatute  de  donis  conditionalibus  lands  in  tail  were  not  forfeited,  neidier 
/or  felony  nor  for  treafon;  but  for  the  life  of  teaaat  io  tail :  and  dits 
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ftatute  was  ma%  to  preferve  the  inheritance  in  the  blood  of  them 
to  whom  the  gift  was  made,  notwithftanding  any  attainder  of  felony 
or  treafbn ;  and  this  law  continued  in  force  from  ly  £d.  i,  untu 
the  26  of  H.  8.  when  by  dA  of  parliament  eftates  in  tail  were 
forfeited  by  attainder  of  hieh  treafon;  but  as  to  felonies,  the 
ftatute  de  donis  conditionalibus  does  yet  remain  in  force:  (o 
as  for  attainder  of  felony,  lands  or  tenements  in  tail  are  not 
forfeited,  but  only  during  the  life  of  tenant  in  tail;  the  inhe- 
ritance being  preferved  for  the  iifue.  R.  S«  L.  3  Vol.  197.  cites 
I  Inft. 


(L)  In  Cafes  of  Felony,     In  rcfpe<a  of  the  Place 

where. 

1 .  1^  O  R  robbery^  piracy  or  murder  commi ttedyif^^r  ahum  mare^  and 
^     tried  in  the  court  of  admiralty  by  the  civil  law,  and  not  by 

jury,  the  attainder  there,  works  no  corruption  of  blood  or  forfeiture : 
but  Jf  ht  be  attainted  before  commij/ioners  by  force  of  a8  H.  8.  it  doth. 
L.  P.  R.  627. 

(M)  What  may  be  forfeited. 

2.  'T^  H  £  donor  in  tail  may  give  or  forfeit  hisfeejmpley  quod  nota. 

^    Br.  Eftates,  pi.  40.  cites  4  H.  6.  119.  and  5  H.  7.  14. 

2.  A  man  has  the  ward  of  his  Jon  and  heir  apparent^  and  he  is 
outlawed;  yet  it  is  faid,  that  the  father  ftiall  not  forfeit  this  ward; 
for  he  cannot  compel  his  fon  to  marry,  as  the  lord  may  his  ward, 
no  more  than  a  guardian  in  focage.  Br.  Forfeiture  de  terres,  pL  70. 
cites  33  H.  6.  55. 

3.  A  man  is  attainted  offekny^  hefhall  not  forfeit  his  charters  of 
his  land*,  nor  ihall  he,  who  has  catalla  felonum  &  fugitivonim,  have 
them.     But,  per  Moile,  the  lord  Jhall  have  the  charters  with  the 
land.    Br.  Forfeiture  de  terres,  pi.  60.  cites  lO  £.  4.  14.  and  21 
H.  6. 1. 

4*  6Mv&^^/f;z,jWit;j/Wiare  forfeited,  quxre,ifthe  owner  zxiakes  [447! 
frtJhft^U    Br.  Forfeiture  de  terres,  pi.  62.  cites  12  £•  4.  5. 

5.  And  in  appeal  of  robbery,  if  the  plaintiff  takes  ♦  the  mainour  *  Orig.  (a- 
Xor  thing  taken  in  the  manner,]  and  the  defendant  difclaims  in  the  pro*  ^^^  \ 
f^rty^  and  after  ts  acquitted  \  the  kmg  f  mail  have  the  mainour  [or  f  Ori;. 
thing  taken  in  the  manner.]  Br.  Forfeiture  de  terres,  pi.  62.  cites  12  (&▼€»  la 

E.  4.  5.  mauura). 

6.  Note,  if  a  man  be  attainted  oftreafon  by  parliaments^  his  lands 
and  goods  are  thereby  forfeited,  without  words  of  forfeiture  of  land  or  ' 
goo£  in  the  ad.  Br.  Forfeiture  de  terres,  pi.  99.  cites  35  H.  8.  and 
4  H.  7.  II.  concordat  per  Townfend. 

7.  Grant  of  licence  ofwines^  fliall  be  forfeited  for  felony  of  c^y 
que  cruft.  Hob.  114,  £•  of  Somerfet's  cafe. 

8.  A 
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Br.  tit.  Co-  S*  hfoundffjhif  catinot  efcheat  or  be  forfeited  by  attaisder  of  fe* 
rodfy  pi.  5.  lony  or  treafon ;  for  it  is  a  thing  annexed  to  the  bloody  which  cannot  bt 
'^^  ^^^f'    feparatcd.  Arg.  4  Le-  138.  cites  Br.  time  of  H.  8. 

-»— 7  Kep.  I  j«  a»  Arg. 


x 


3  Le.  190*       g,  J  man  feifed  in  right  of  his  fvifij  may  gnuit,  but  not  forfeit; 

4  U TiZ"  ^^^  '^  ^^y  *  i^^^dian  in  jocage —The  hufband  may  grant 

s.c.  and  a  term  for  years,  i^ich  he  hath  in  the  right  of  his  wife,  but  he 

^^  cannot  forfeit    it%  &c*    Arg.  2  Le.   126.  in  cafe  of  Venabiesv* 

P.t?^-  Harris. 

n  cafe  of  Sheificid  v.  Ratcliff— •  PI.  C.  493.  Ofbornc's  cafe. 

ExTcutor  may  give  teftators  goods,  but  not  forfeit  them  by  outlawry.  Gnardian  in  focasemaf 
grant  his  guardianOiipy  but  not  forfeit.  Arg.  2  Roll.  R.  ^15.  cites  PI.  C.  Oiborne's  cafe.  ■ 

10  £.  4.  T.— — Godb.  316.  Arg.  313.  S.  P.  in  cafe  of  Sbefheld  v.  RaddilF. 

Temtii  by  tU  nurufy^  IN  the  life  of  his  wtfe,  cannot  grant  hi$  edate  of  tenant  by  the  cooitefyy  to  ano* 
tbefy  hkt  he  nuyfarfut  it  for  treason  or  felony,  viz.  ^  way  of  tUfcLu-ge,  Arg.  Godb.  323.  . 

And  not-  jq.  Annuity  pro  concilio  impendendo,  cannot  be  granted  or  forfeit* 

i^?S-"    ^^-  Arg-  3  Le.  185.  becaufe  there  is  a  confidence.     Wroth's  cafe. 

iiei*  and  imprifonment  of  the  grantee,  yet  he  may  give  counfcl,  if  the  grantor  comes  to  bin  JS  irdl 
at  he  could  before  the  attainder  and  imprifonment.  D.  i .  b.  1.  a.  Mich.  6  H.  8.  Oliver  v.  Emi^ 

II.  An  earledom  may  be  forfeited  by  way  of  £fchargeuA  ex* 
oneration.  Godb.  Arg.  325.  cites  7  Rep.  33  Nevil's  cafe, 
•Thekbg        12.  A  park  may  be  forfeited  by  attainder,  hut  z*  parker-Jbip  is  a 
fliaUnot       matter  efjervice^  and  cannot  be  forfeited  as  an  intereft  may.  Arg. 
^7;„^'      Godb.  418, 419.  cites  PI.  C.  399. 

keeper  £)r  a  forfeiture,  becaufe  it  is  a  matter  of  truJL  But  if  keefter  tf  tb:  king's  park  be  attainteil.  he 
fliall  forfeit  his  office  iyvray  of  £fcbitrgt  and  exoneration.  Arg.  Godb.  3*3.  in  cafe  of  Sheffield  ▼. 
Ratcliff. Pi.  c.  379.  Sir  H.  NcviU's  cafe. 

S^wir?/"'^        13.  One  may  forfeit  as  much  as  he  may  grant*  Arg.  Litt.  R.  I22, 

tall  in  life  of  fit  father  ^  is  attaint  of  treafon  and  dies,  it  is  no  forfeiture  of  die  edate  tail ;  but  if  be 
le<ries  a  Ane  in  his  father's  life,  it  is  a  bar  to  his  ilTue.  Arg.  Godb.  316.  cites  3  Repw  fcSir  Geofge 
Brown's  cafe. 

1  Show.  14*  If  by  forfeiture  of  all  goods  and  chattels^  a  h^ni  be  forfeited  t» 

133.  Mich,  die  king  ?  Per  Coke  Ch.  J.  it  feems  not*  Roll.  R,  7.  Pafch.  la  Jac 
^R-Aiion.  ^'  ^'  ^^<^°^  Betts,  &c.  V.  Sherman. 

It  is  held,  that  'where  a  perfon  hath  a  grant  of  bona  feloaum  9t  fogitivorumy  be  fiudl  have  nJ^ 
money.'  See  inf.  pi.  14. 

-^M'xti  15,  At  common  law  cejiy  que  ufe  did  not  forfeit  die  ufc  for  tioi^ 

ii^' scorns  ^^  treafon ;  for  it  was  only  a  confidence ;  and  it  is  the  fame  at  this 
day,  e^mmiis  day,  for  a  trf4/I  of  inheritance  or  freehold-^  but  otherwife  of  a  chaiteL 

treafon  or         Jenk.   IQO.  pi.  Q2. 
/<Awy,the      -9  ^      ^     ^ 

land  is  loft,  and  efcheats  and  the  truft  is  extindt.  For  the  king  or  loid  by  efcheat  cannot  bt  iiSM 
|0  an  ufe  or  truft ;  becaufe  they  are  in  the  poft,  and  are  paramount  the  confidence.  Jeak. 
1 90.  pi.  92. 

r  448  ]       if>*  Ufe  was  not  forfeitable  at  common  latVj  but  it  was  gnntsMe. 
Trujl  is  not  grantable  at  this  day  by  law,  nor  forfeitable  but  for 
ll)'^"^^'    cbatuls.  Jenk,  219.  pi.  66.  cites  Hob.  214. 

jin  ufi  in  contingency^  fo  long  as  it  is  fo,  cannot  be  forfeited  j  as  if  theMir^.vs'orl>eatt^nt«dind  par* 
cioned  mefne  between  the  mortgage  and  day  of  redfOnptioDi  fcc  per  Wray  Cb.  J.  Le.  ate.  if 
£liz.  B.  R.  in  cafe  of  Manning  v*  And^wt. 

»7- 
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.17.  Cmtmn  or  nru  cannot  be  forfeited.  Arg.  Hard.  492.  in  cafe 
of  AtL  Qen.  v.  Sir  Geo.  Sands. 

1 8.  In/lantaneous  ftjftn  gained  by  a  fine  is  not  forfeited  for  treafbn. 
2  Lev.  170.  in  cafe  of  Browne  v.  Waite. 

19.  It  is  feid,  that  the  inheritance  of  things  not  lying  in  tenurty  as  3  Inft.  19^ 
of  rent-^charge^  xent-feck^  commons^  ^t.  (hall  be  forfeited  to  the  king  **• 

by  an  attainder  of  high  treafon,  and  that  the  profits  of  them  (hall  be 
forfeited  to  the  king  by  an  attainder  of  felbny,  during  the  life  of  an 
offender,  and  that  the  inheritance  (hall  be  extinguifhed  by  his 
death ;  for  it  cannot  efcheat,  becaufe  there  is  no  tenure ;  nor  defcend^ 
becaufe  the  blood  is  corrupted.  2  Hawk.  PL  C.  449.  cap.  49. 
f.  4. 

20.  Itfeemsagreed,  that  tf///i&f/2fiwhatfoever,  whicharerm^r/*^  Suancl£4c^ 
bended  under  ^e  notion  of  a  perfonal  eftate^  whether  they  be  in  a&ion  4^  s.  P.C, 
frpoffiJlp9n^  which  the  part]^  hath  or  is  intitled  to  in  his  own  right,  ^'j*^^ 
and  not  as  executor  or  adminiftrator  to  another,  are  liable  to  luch  366.'  1% 
forfeiture.   2  Hawk.  PI.  C.  450.  cap.  49.  f.  9.  The  book  cites  &ep.  ixu 
as  in  the  marg.  s.^[;^^ 

ftS.  44  £.  3. 44.  Fitz.  Coro.  317,  318,  3x91  31-7,  3349  379,  ^80.  %  L«.  5>  6.  And  19.  Mo.  xoo.0» 
309»3io- 

21.  It  feems  to  be  fettled,  that  a  bond  taken  in  another^  s  namei  or  Tmft  of* 
a  lea/e  made  to  another  in  truft^  for  a  pcrfon  who  is  afterwards  con-  *^^®  ^^ 
viAed  of  treafon  or  felony,  are  as  much  liable  to  be  forfeited,  as  a  ^^^  \^ 
bond  made  to  him  in  his  own  name,  or  a  leafe  in  poflTeffion.  2  Hawk,  the  king's 
PI.  C.  450.  cap.  40.  f.   10.  The  book  cites  Cro.  J.  312,  313.  patent,  is 

Hob.  214.  the  king 

by  attatnder  of  felony.    Cro.  J.  511.  the  King  v  I>accombc,  executor  of  Che  Earl  of  Soraerfet. 
——So  it  was  held,  14  Eliz.  in  one  Annftrong*s  cafe.  Ihid.  But,  it  was  faid  to  be  held 

by  ail,  tbac  in  oue  .  •  /s  cafe,  that  a  tmft  of  a  freehold  was  not  forfeked  upon  attainder  of  treofoa. 
Ibid. 

> 

22.  Alfo  it  feems  to  be  in  a  great  meafure  fettled,  that  the  truft  of  *  Keb.  564. 
a  /#r79f  granted  by  a  man,yir  the  ufe  ofhimfelf^  his  wife  and  children^  1^3177*^ 
&r.  is  liable  in  like  manner  to  be  forfeited,  if  fraudulently  made  with  Lev.  %n<^ 
an  intent  to  avoid  a  fubfequent  forfeiture ;  but  that  it  fhall  be  for-  ^°®^r, 
felted  fo  far  only,  as  it  is  referved  to  the  benefit  of  the  party  himfelf,  ^^^^\%^ 

if  made  bona  nde,  whether  before  or  after  marriage  for  good  con-  Hard.4l^« 
fideration,  without  fraud,  which  is  to  be  left  to  a  jury  on  the  whole  cir--  And.  ^94^ 
cwrfiances  rf  the  cafe^  and  (hall  never  be  prefumed  by  the  court,  where  f^^JSlXtav 
it  is  not  exprefsly  found.  2  Hawk.  PL  C.  450.  cap.  49.  f.  il.  The  34,pLi,ft. 
book  cites  as  in  the  marfi;*  ^^^  Abr. 

^  343*  F.  S» 

^  7.  Mar.  45,  88.  Sid.  a6o,  40).  z  Keb.  909^ 


(N)  In  Cafes  of  Treafon  or  Felony.  Chattels. 

I*  T  F  a  man  be  arraigned  of  felony,  and  fakes  to  his  clergy,  he  fhall 
^  forfeit  his  goods,  and  the  pro/its  of  his  land*  Br.  Forfeiture  do 
tccres)  pL  117.  dtcs  4  E,  3. 46. 

4  2»  Indldiment 
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2.  Indidment  c/the  death  of  a  many  the  ex;gfttt  is  awardeJj  and 

the  party  comesy  and  is  found  not  guilty  j  yet  rfie  eoods  arc  forfeited, 

and  the  inqueft  compelled  to  fay  what  goods  he  had  :  who  laid  that 

he  had  to  the  value  of  40  x.  Thorp  afked  what  vill  (hould  ajnfwer 

for  the  chattels;    the  inqueft  faid  the  vill  of  W.  and  b  it  was 

entered  in   the  roll.    Br.  Forfeiture   de  Terres,  pi.     32.   cites 

22  Afl'.  8  r. 

r  ±±0  1       3*  ^'  ^^  brought  into  the  exchequer  to  anfwer  die  queen  for  a 

L  t-tV  J  certain  fum  of  money ^  by  him  received  of  B.  to  pay  over  te  G  attainted 

ForfcUurc     rf^reafon^  and  a  hill  made  by  C.  to  B.  but  not  fealed  ¥ras  ihewn  forth, 

^Tenes,    upon  which  A.  demurred  in  law;  and  becaufe  it  is  only  a  ch^een 

|H.  47.  cites  aSliony  and  a  naked  contrast  upon  the  matter,  he  was  dilmifled.    But 

ik'tiwt^*  '•    if  a  fer\'ant  receive  money  to  the  ufe  of  his  mafter,  and  brings  this 

tfmtigh  the    into  the  houfe  of  his  mafter,  who  after  is  attainted ;  this  is  fbrfated 

natter  be     which  is  in  the  mafter' s  pojfelfuin.  Savil.  40.  pi.  91.  Mich.  24  and  2$ 

found  by        Fi;*     Annn 

office  for       ^"^-   ''^'^^"• 

the  queeti— ^»f  ibid.  pi.  48.  cites  50.  Aflf.  5.  contra.  Tliatthe  queen  (hall  have  the  moneT',  and  rb« 

the  land  of  A.  (hall  be  thereof  charged,  nutwith(l«»nJing  that  A.  ttright  h..^e  -Magrd  U\  Lrx  i^^^J^C, 

where  the  receipt  was  by  liis  proper  bands.   Brooke  makes  a  qoere  how  this  cafe,  and  the  former 

cale»  p).  47  agree. 

Br.  Chofe  in  a<5lion,  pi.  10.  cites  S.  C.  and  P  .and  fays,  that  A.  ivatpiJA  c/ certain  Im^,  after  rfatf 
he  was  debtor  to  the  king,  part  in  fcejimple^  t\nd  part  for  ao  ym»\f,  and  Aewed  who  was  tenaoc  of  the 
iMiey  and  who  of  the  other,  by  which  a  fcire  facia  iffued  againA  the  tenenants,  sad  the  king  had 
cxecutioDy  and  fo  fee  chff*  ina^iion  forfeited  to  the  king— —Br.  Charge,  pi  34.  cites  S.  C 

4.  A  termor  is  diftreined  for  rent  behind ;  afterwards  he  is  at- 
tuned for  felony,  done  before  the  dijirefs  taken  \  the  king  fliall  not 
have  this  diftrels  as  a  forfeiture,  unlefs  hefatisfics  the  parr^  that  dif- 
treined ;  for  this  was  lawfully  taken  tempore  captionis,  per  Doderidge 
J.  3  Bulf.  17.  Hill;  12  Jac. 

5.  If  A.  gage  goods  to  B.  and  after  J,  is  attainted  of  felony,  yCt 
the  king  (hall  not  have  the  goods  thus  gaged,  without  payment  of 
the  fum  for  which  they  were  gaged  ;  hecaufe  neither  of  them  bath  the 
ahfolute  property  in  the  goods  fo  gaged,  per  Doderidge  J.  3  Bult  17. 
Hill.  12  Jac. 

6.  A  covenant  to  pay  money  (halt  be  forfeited  to  the  king  by  attain- 
der of  felony,  per  Cur.  Noy.  155.  and  fays  that  fo  it  was  adjudged  in 
the  cafe  of  George  N orris. 

It  fcerts  7.  If  a  perfon  is  attainted,  the  king  is  intitied  to perjinal  things  «- 

IhouMhe  ^^^^h'i  ^s  ^°  ^"  obligation,  horfe,  &c.  To  the  attainder  of  one  j^intejumt 
iTanieHaie's  forfeits  all,  Arg.  Raym.  I2l.  but  notfo  of  things  in poffeffisn^  which 
cafe  in  PI.  may  be  divided*  cites  3  Inft.  55.  of  a  chattel  real  in  pdieffion,  and 
^^53-  «o    that  PI.  C.  243.  *  intimates  fo  much,  becaufe  he  inftances  only  in 

entire  chattels. 
jenk.  2^  V        8.  Trtf/l  of  a  chattel  is  forfeited  for  felony,  if  it  be  a  lutfe  in  pdki 
Hob^aT^"   but  otherwife,  if  it  be  to  attend  the  inheritance.  3  Ch.  R.  36.  Path. 
MarqvMis     21  C^.  2.  in  the  Exchequer,  in  cafe  of  the  Att.  Gen.  y«  Sir  Qefk 
sf  Win-       Sands. 


chefter's 


Hard.  466.  and  per  Hale  Ch.  B.  467. 


fO)In 
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(O)  In  Cafes  of  Trcafon  or  Felony,  what  is  to  be 
done  with  Chattels  before  Convidion. 

I*  1 8%  £.  2.  ena£ls  xhsXfekn^s  goods  may  he  fecurtdhtfon  attainder^ 
hut  heJbaU  be  maintained  out  ofthem^  and  they  Jhall  be  refloredto  him 
if  acquitted. 

2.  Stat,  de  tatallis  felonumy  cna6b  that  none  taken  for  felony^  for 
vjhich  be  /hall  he  imprifomd^  Jhall  he  difjeifed  of  his  lands  or  chattels^ 
tmtil  he  be  conviSied  thereof  \  but  as  foon  as  he  is  taken^  his  tenements 
and  chattels  Jhall  he  viewed  by  the  Jheriff^  and  other  officers  of  the  king 
and  lawful  men^  and  inventoried  and  kept  by  the  bailiff  of  him  that  isfi 
taken^  who  JhaU  give  Jurety  to  theju/iices^ofihe  chattels^  or  the  price  i 

faving  to  the  accujed  and  his  family,  their  necejfaries^  as  long  as  he  JhaU 
be  ifitprifonedi  and  his  reafonable  ejlover ;  fo  that  when  he  is  conviSledj 
the  refidue  of  his  chattels  (befides  his  e/fover)  may  remain  to  the  kingj 
vjith  the  year  and  day  of  his  la?ids  5  but  if  he  be  acquit j  his  chattels 
/ball  be  re/iored, 

3.  The  vill  mayfeife  the  goods  of  a  man  outlawed  for  murder, 
iDvfaere  Aey  can  find  them.  Quod  nota.  Br.  Forfeiture  de  Tcrres,  pi. 
32.  cites  22  Aff.  81. 

4*  The  officer  nor  the  iherifF  cannot  take  *  the  goods  away  with  r  a^^'X 
him,  unlefs  they  he  forfeited.  But  where  one  is  appealed  or  indited  L  t" 5  J 
of  felony^  he  muft  feife  and  iz\it  Jecurity^that  they  Jhall  not  heejloigned^  *  ^^B  ^^of- 
but  not  remove  them  \  and  if  the  party  will  not  find  furety,  he  fhall  fiti^ios* 
put  them  into  the  hands  of  the  neighbours  to  keepy  per  Cur.  Br.  For-  pi.  3*  cites 
feiture  de  Terres,  &c.  pf.  7.  cites  43  E.  3.  24.  ConiM^'^L 

9.  cites  S.  C— Br.  Forfoiiure  de  terres  pi.  44.  cites 44.  AIT.  14.  S.  P.  per  Pinch.  Qaod  Curia  conceffic 
^nd  it  feems  that  this  order  ought  to  be  of  every  one  that  commits  felony,  till  he  is  attaiuted. 

5.  If  a  man  kill  another  by  misfortune^  he  fhall  forfeit  his  goods, 
and  he  ought  to  have  his  charter  of  pardon  of  grace,  per  tot  Cur. 
Br.  Forfeiture  de  Terres,  &c.  pL  9.  cites  2  H.  4.  18. 

6.  Where  a  man  is  indi6^ed  of  felony,  till  he  he  attainted)  his 
goods  Jhall  not  be  removed  out  of  his  houfe^  hut  ihall  be  in  keeping  of  the 
neighbours  quoujque^  ^c,  and  all  the  mean  time,  the  felon  Jhqll  have 
his  living  of  his  goods ;  quod  nota,  that  they  are  not  forfeited  before  at- 
tainder. Br.  Forfeiture  de  Terres,  pi.  10  cites  7  H.  4.  47.  per  Hulf. 

7.  I  Ric,  3.  cap*  3.  enadls  tliat  nc  jhertff^  under  Jheriff\  ejcheator^  Thisibtutd 
haslfffoffranchife^  or  other  per jon^  Jhall Jeife  the  goods  of  any  perfon  ar^  |s  ^aid  to  be 
re  fled  or  imprifoned  for  fy/iidon  of  felony^  before  he  be  convided  or  at^'  ^"       '  - 


"e/iedor  imprijonedj'or  fij'picion  of  felony^  before  he  be  convi 
ainted  thereof^  or  the  fame  goods  be  otherwife  lawfully  forfci 


Unnted  thereof^  or  the  fame  goods  be  otherwife  lawfully  forfeited^  on  pain  %i,e  com- 

rf  double  the  value  of  the  goods  fo  taken^  to  the  party  grieved^  to  be  re*  mon  law,  % 

covered  by  a£lion  of  debt ^  l^c*  wherein  no  ejfoin^  i^c,  to  be  allow(d^        ^*^^*  ^^, 
y  J         ^  M     '  455.ch.49. 

It  was  tna&id  by  11  E,  3. 14.  that  in  tbf  ftcoml  enfias,  gi^eh  by  that  ftatute,  on  the  return  of  a  mvc 
ImvttduSf  it  Jhall  bt  ccmprifed,  that  the  Jheriff  {h:i\\  caujg  the  forty  s  chattels  to  bt  feifedfandjajely  kept  till  tbg 
day  of  tbt  writ  or  precept  returnedf  &c.  and  this  is  ftill  in  lorce,  notwithdanaing  this  ftatute  of  i  R.  3* 
3.  for  this  prohibits  unly  the  feifing  of  the  goods  of  tbofe  who  are  arrefted.  2  Hawk.  PI.  C.  455* 

Cfai  49.  f.  ^7. 

It  feems  plain  from  this  ftatute^  that  goods  may  be  feifed  as  foon  as  they  are  forfeited ;  and  iX, 
fearos  the  whole  townfhip  is  .-mfwerable  for  them  to  the  kingy  and  may  feife  them  whcreTer  thof 
can  be  found.    2  Hawk*  PL  C,  455.  ch.  49.  C  40. 

VouXni.  Nn  Set 
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See  Lutw.  I3t.fer  the  pleadings  upon  this  ftatute  Deh  npon  this  ditate,  lor  thflltfal 

plaintiff  being  imfrifituH  uponJuJpUion  offektty^  the  defttidani  tmk  bis  goods  Before  be  was  eanviatd  or  tf* 
tainted,  eauraformamfiatuti,  &C.  and  demanded  the  double  value.  Upon  the  iCToe  oca  debet,  k  was 
fmndjur  the  ftaitniff,  and  moved  in  arreft  of  judgment,  tliat  the  declaration  was  not  good,  for  tftaC 
It  is  not  allcdged  theu  they  ware fafed for  this  caufe.  For  if  he  took  them  as  trefpafs,  ao  aAion  lies  aot 
upon  this  iututey  ied  non  allocatur.  Becaufe  ic  (hall  be  intendtd,  that  he  feifed  them  fbr  this  caufef 
when  no  other  caafe  is  (hewn.  And  the  addition  of  contra  formamjl^auii  exfUwu  ii^  and  makes  it 
goody  if  it  had  been  before  ambiguous.  As  in  14  Eliz.  B.  312.  in  an  action  for  diflreiaiBgavena 
carucXf  contra  formam  ilatuti ;  although  it  be  nut  averred,  tliat  he  had,  other  goods  fuficicnt  far 
the  diftrefs,  it  is  well  ehough.  For  contra  formam  f^atuti  implies  as  much,  wheiefiore  it  was  jd> 
judged  for  the  plaintiff.  Cro.  E.  749.  Pafch.  42  Eliz.  B.  R.  Hill  v.  Langly. 

Tnffiafs  upon  this  ftatute  for  taxing  the  plaintiffs  goods  (being  arrcfled  for  fufpicioB  of  felooy) 
before  conviction,  aiid  declares  oiftijlng  a  certain  parcel  of  money ;  and  after  verdiA  far  the  pbin- 
tifl>  it  was  moved  in  arreft  of  judgment,  becaufe  the  words  of  the  ilatute  are,  tLu  mnuibaU^  d» 
g'ods  ofanyperfbn,  ^e.  and  that  money  is  not  go.'ds  cites  Fitz.  Brief.  512.  but  adjudged  rar  thepbnK 
tiff,  and  that  money  \f  goods ;  and  that  cafe  is  only  the  opinion  of  Finchden*  Aifich  32  Car.  a.  JL  &. 
Raym.  414.  Ofbornev.  Wandell. 

And  upon  exception  taken  in  an  a6lion  upon  this  ftatute,  after  verdiA ;  for  that  the  dedan- 
tion  fays,  bona  &  catalla,  and  then  alleges  money  a.id  goods,  whereas  money  is  not  iodaded  ooder 
bona  accurding  to  *  Fitzh.  it  was  anfwered,  that  it  is  true,  though  memy  camel  tt  ifriiiniii/  by  ttt^ 
name  of  bona,  yet  it  may  be  grarted  by  that  name  ;  for  the  perfon  who  hath  the  grant  of  bona  felOD.* 
fugitivorum,  fhall,  without  doubt,  have  his  ready  money,  though  a  declaration  fbr  money  is  pro 
pecuniis  numeratis.  2  Show,  in,  133.  Mich.  32  Car.  2.  B.  R.  Anon,  feems  cobeS.  C.aiabim^ 
Ofbom  v.  Wandell.— — — •  Fitzh.  Abr.  tit.  Brief,  51*.  cites  M.  39  E.  3.  a3- 

It  has  been  alledged  to  extend,  as  well  to  the  feifure  of  money,  as  of  any  other  datu^  x 
Hawk.  455. 

^ff</ another  etccption  was,  for  that  the  tfecL^/rtion  rented  the  ftatute,  and  faid,  nojbsr^varmder" 
Jheriffy  nor  efcheator,  nor  any  other  perfon  ;  and  in  thejiidute,  under-fhtriffs  are  mot  metiliemed;  yet  held  thK 
this  doth  not  enlarge  the  ftatute ;  for  that  it  is  included  in  the  word  fherifis ;  and  then  it  is,  mraey 
mbtrp^fin,  and  therefore  that  is  well  enough,  a  Show.  1 3^,  133.  Mich.  32  Car.  a.  B.  R.  Anon. 

An  attion  being  brought  upon  this  ftatute,  and  a  verdi&  fnr  the  plaintiff,  it  was  moved  in  arreft 
of  judgment,  that  the  ftatute  was  tmOecited,  whereupon  the  parliament  roll  wa«  hrooghl  into  court 
anil  read,  ami  the  ftatute  was  for  fi^ffficion  of  fhny ;  whereas  the  declaration  was  for  felony,  wbkk 
being  matter  of  fubftance,  the  court  ordered  a  nil  capiat,  per  biUam.  Sty.  185.  Mich.  1649.  B>  R> 
Archer  ▼.  Holbidge. 

[451]  (P)  From  what  Time;  and  what  Power  the  Of- 
fender has  over  Goods  before  Conviftion. 

I.  1  F  goods  are  forfeited  by  outhwry  or  attainder  of  irtafri^  Ae 
'^   property  is  in  the  king  immediately,  and  the  king  vaOj  graoc 
them  over  immediately ;  and  the  grantee  may  have  an  adion  in  Us 
own  name.  Br.  Forfeiture  de  Terres,  pi.  26.  cites  39  H.  6.  26. 

2.  If  a  felon  be  convicled  hy  verdi^,  confejfion  or  ncreancjj  he  doA 
forfeit  his  goods  and  chattels,  &c.  prefentiy ;  for,  where  a  reafon  has 
•  Sec  the      been  yielded  in  our  books,  that  the  •  praying  of  his  cUrgy  was  a  rcfii- 
note  on  pi.   fy  of  the  jiidgment  of  the  law,  and  a  flight  in.  law,  and  that  for  that 
^'  caufe  he  forfeited  his  goods  and  chattels,  that  doth  not  hold  ;  for  if  a 

man  be  convid  of  petit  treafon,  or  murder,  or  any  other  crime^  fer 
which  he  can't  have  his  clergy,  yet  by  the  very  conviction  he  foifeit^ 
eth  his  goods  and  chattels  before  attainder.  And  Stanford  (ipea^ 
ing  of  zfekn  conviff  by  verdidl)  faith,  that  he  fhall  forfeit  his  goo4 
which  he  had  at  the  time  of  the  verdi£k  given,  which  is  the  convic- 
tion in  that  cafe,af)d  by  the  ftat«  1  R.  3*  3.  no  fheriff',baili<F,  &c.fhaD 
fcife  the  goods  of  a  felon  before  he  be  convifted  of  the  felony,  wha^ 
by  it  appeareth  that  the  goods  may  be  leifed  as  forfeit  after  coovic« 
tion.  Co.  Litt.  391.  a* 

It  was  held  by  all  the  barons,  and  fo  they  delivered  die  law  to  the 
J  ury  i  that  where  B.  entered  into  zjiatutc  to  A.  and  A.  afterwards  was 


'<: 


iForftitute*  4S^ 

9l  fugitive  beyond  the  feas  in  27  Eliz.  and  after,  before  office,  A.  re* 
turned  and  releafed  this  Jiat.  and  office  is  after  found,  this  releafe 
fliall  not  be  a  bar  to  the  king ;  for  he  was  intitled  by  the  flight'^  and 
the  office  is  but  an  informing  of  him,  and  the  ftatute  was  in  him 
before  the  office.  Mich.  3  Jac.  i.  Cro.  J.  82.  the  King  v.  Sir 
&ich.  Wendman. 

4*  The  goods  are  not  forfeited  till  conviiiiony  and  till  then  the  The^rajA^ 
party  ought  to  have  them  for  his  maintenance.     And  before  con-  ^f^^'^ 
vidlion  they  cannot  be  fcifed  for  the  king's  ufe,  though  they  may  make  an/ 
be  put  infalva  cuftodia,     Godb.  206,  Mich.  1 1  Jac.  in  the  Starr  forfeiture. 
Chamber,  in  the  cafe  of  Miller  v.  Reynolds  and  Baffet  ^"^  j^"   . 

'  ^  goods  and 

chattels  are  forfeited  immediately  upon  his  cunvidtion.    12  Rep.  121.  Mich.  12  Jac.  Anon. 

5.  S^,  a  felon  or  traytor  may,  after  the  felony  or  treafon,  and  be- 
fore conviftion,y^//  bona  fide  for  his  fuflenance,  fcfc.  his  chattels,  be 
they  real  or  perfonal\  per  Coke  Cb.  J.  8  Rep.  I7i.  b.  Pafch.  S 
Jac.  in  Sir  George  Fleetwood's  cafe. 

6.  Trover  for  diverfe  goods  was  brought  againft  the  defendant^ 
hc\ng  jheriff' of  London^  by  the  plaintiff,  who  was  the  fiin  of  fonesy 
who  was  executed  for  robbery,  and  burglary ;  and  he  being  in  New- 
gate, and  his  goods  feized  by  the  defendant,  Jones  made  a  bill  offale 
of  the  goods  mentioned  in  the  declaration,  to  the  intent  to  makepro^ 
vifimfor  the  plaintiff,  being  his  fon  -,  and  by  Holt  Ch.  J.  the  bill 
was  ruled  fraudulent ;  for  though  z,  fale  bona  fide,  and  for  a  valuable 
confideration,  had  been  good,  becaufe  the  party  had  property  in  the 
goods  till  cojtvi^ion,  and  ought  to  be  reafonably  fii/iained  out  of  them  i 
yet  fuch  a  conveyance  as  this,  cannot  be  intended  to  any  other 
purpofe,  than  to  prevent  a  forfeiture,  and  defraud  the  king ;  and 
Holt  Ch.  J.  faid,  that  there  was  a  fraud  at  common  law,  as  m  fuch 
a  cafe  as  here ;  and  though  this  bill  would  not  be  fraudulent  againft 
•a  fubfequent  voluntary  difpofal  by  Jones ;  yet,  when  he  is  convicted 
for  afa£i  before  the  fale,  this  Jhali  relate  and  avoid  the  fale,  and  no 

countenance  ought  to  be  given  to  fuch  a  contrivance  as  this,  where 
a  man  has  gained  an  eftate  to  a  confiderable  value  by  robbery,  and 
when  he  is  detected,  he  would  give  this  to  his  pofterity ;  and  the 
plaintiff  was  nonfuit.  Skin.  357.  on  a  trial  at  Guildhall.  Trin* 
5  W.  &  M.  Jones  v.  Afhurft. 

7.  No  part  of  the  pcrfonal  eftate  is  vefted  in  the  king,  before  the 
felf'-murder  is  found  hy  fome  inquifition,  and  confequendy  the  for-  f  4.r2  1 
feiture  thereof  is  faved  by  a  pardon  of  the  oftencej  before  fuch  *•   • '^     * 
finding,     i  Hawk.  PI.  C.  68.  cap.  27.  f.  9. 

im  But  if  there  be  no  fuch  pardon,  the  whole  is  forfeited  imme- 
diately after  fuch  inquifition,  from  the  time  fuch  mortal  wound  was 
iven,  and  all  intermediate  alienations  arc  avoided.     X  Hawk.  PI* 
•  68«  cap.  27.  f.  10. 


t 


N  nl  (Q.)  For- 
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(Qj)  Forfeiture  of  one  Perfon,  in  what  Cafes  it 

ftiall  be  of  another, 

•  Br.  For-     !•    A      fvas  bound  to  two  in  20 1.  and  om  of  the  two  wasfihdife^ 
fciture  dc  -^^^  •  which  was  found  by  office,  and  per  Chocke  J.  the  ♦  wbok 

*^I^V'S^'  obligation  is  forfeited.  But  contrary  per  Younge;  for  by  the 
after  of-*  deafi  it  is  veiled  in  the  other  by  the  furvivor;  and  die  office  which 
fice  foand  came  after,  cannot  deveft  this  which  was  veiled  before,  quaere,  fir. 
Jointenants,  pi.  34.  cites  8  £.  4.  4. 

^r.  PraBros>  pi*  67.  cites  S.  C.  Jswk,  65.  pL  21.  S.  P.    Becaufe  the  ootlawcd  pcHbny 


thereof, 
cites  S.  C. 


without  the  other,  might  liave  releofed  the  obli2ation. 

2.  Goods  taken  by  a  tr^fpajfor  fhall  be  forfeited  by  the  attmnJir 
ofthi  owner  for  felony;  for  the  right  and  property  remains  in  the 

^  owner,  and  the  law  mall  adjudge  them  in  him,  until  he  makes  his 
eliStion  to  the  contrary,  by  bringing  writ  oftrefpafs^  Cro.  E.  824. 
Pafch.  43  Eliz.  C.  B.  in  cafe  of  Biihop  v.  Lady  Montague. 

3.  Two  jointenants  of  a  ward,  one  does  wajl^  both  fhall  be  puniflied 
in  a£lion  of  waft.     Co.  Litt.  f.  67.  54. 

4.  Mortgagee  jof  lands  forfeited  to  the  king  muft  make  his  de- 
mand of  the  money  at  the  exchequer,  and  not  upon  the  land,  nor 
need  the  king  tender  it.  Goldf.  137.  pi.  41.  Sir  Rowland  Hcy- 
ward's  cafe. 

5.  A.  devifed  to  B,  the  father  for  life^  remainder  to  Q  his  ion  en 
infant  in  fee^  and  devifed  400/.  to  the  fon^  to  be  paid  at  21 ;  A. 
made  the  fether  executor,  and  left  2000 1.  perfonal  aflets,  and  B. 
having  fpent  the  perfonal  aiTets,  mortgaged  the  lands  to  y.  S.  and 
made  affidavit  that  they  were  free  from  incumbrances^  and  that  he  was 
feifed  in  fee,  and  levied  a  fine  for  corroborating  the  mortgage,  and 
fo  declared  the  ufe  thereof  for  him  and  his  heirs ;  the  Jon  having 
entered  for  a  forfeiture^  the  mortgagee  brought  his  bill  to  be  re- 
lieved, and  the  court  decreed  that  the  mortgagee,  notmthftandiif 
the  forfeiture,  (hould  hold  and  enjoy  the  lands  againft  the  fon,  dur- 
ing the  life  of  the  father.  HiU.  1699.  Abr.  Equ.  Cafes  257. 
Willis  V.  Fineux. 

6.  If  tenant  for  life^  of  the  office  ofmarjhal  of  B.  R.  grants  an  of- 
iice  for  life,  and  then  commits  a  forfeiture  of  his  eflate ;  vet  the 
under  grantee  (hall  continue  in  for  the  life  of  the  grantor ;  becaufe 
the  grantor  (hall  not,  by  his  own  adl,  defeat  his  own  grant;  per 
Holt  Ch.  J.  12  Mod.  558.  in  Sutton^s  cafe. 


(R)  Relation  as  to  Lands  and  Chattels. 

$.  p.  Br-      I.    yd^T^ IND  ER  \n  felony  or  treafon^  by  verdia,  confef- 
pL*6?ciic$  ^^^^  ^^  outlawry  forfeits  all  fix>m  the  time  of  the  offence 

33  £.  3.*     committed,  as  to  lands,  and  fo  it  is  upon  an  attainder  of  |  out^ 

lawry% 
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htwry.  But  for  f  goodS)  chattels  or  debts,  the  king's  title  (hall  look  no  ^^^^^ ' 

farther  back  than  to  thofe  goods  the  party,  attainted  by  verdiff  or  cm^  ™^^"^» 

fejfimy  had  at  the  time  *  of  the  verdidt  and  confeffion,  and  in  out-  f)s.p.  But 

Jawries  at  the  time  of  the  exigent^  as  well  in  treafons  and  felonies.  Brooke 

Bacon's  Ufe  of  the  Law,  41.  "^^* 

thereof;  for  he  fays»  that  it  feems  to  hiin^  that  it  Ihall  only  be  from  the  time  of  the  outlawry  pr^ 
mnactdy  ^  after  \  for  oatlawry  Aoi  no  r«/a/iOff,  as  verdict  has;  Br.  Forfeiture  Ue  TeireSy  pl«  98* 
dies  30  H.  6, 8.  [but  it  ihould  be  30  H.  6.  ^.]  S.  P.  Br.  Relation^  pi.  42.  cites  30  H.  6.  5. 

as  well  as  upon  attainder  by  verdi6i  4^ontra  held  in  the  time  of  H.  8.  of  attainder  offtlamy  \ 

h^a  it  is  good  law  upon  attainder  by  *  vvdifi ;  for  this  IhaU  have  relation  to  the  aA ;  contra  of  out« 
lawry.    Note  the  diverfity.  Ibid«  .  *  S.  P.  Br.  Relation^  pi.  i^.  cites  42  £.  3.  26. 

Attainder  bs  outlawry  (hall  have  relation  unto  the  %  exigxnt,  as  unto  lands  and  tenements  $  fo  thaC 
a  feoffment  ot  the  land  or  grant  of  a  rent,  before  the  exigent  awarded  by  him.  that  is  attadnted  ia 
fuch  manner  is  good.    Perk.  f.  28.  %  Br.  Relation,  pi.  14.  cite*  41  £.  3. 26.  S.  P. 

^nJ  attainder ^y  verdi^  {hall  have  relation  unco  the  time  of  the  felony  committed  aecorSig  to  the 
fwp^aloftbe  indiftmtnty  as  unto  lands  and  tenements,  and^o  fl^'iH  ^^  attainder  by  mftJfioH*  Perk* 
£.28.  cites  30  H.  6.  5. 

f  Perk.  f.  29.  So  that  a  gift  made  of  the  goods  before  judgment,  is  good,  cites  41  Afll  i3.-*^» 
Br*  Forfeiture  de  Terrei,  pi.  58.  cites  8  £.  4. 4.  ace  per  Danby  Ch.  J.  and  Ncedham  J.  fiuere^  if 
hy  covin,  per  Brook,  ibid. 

2.  Where  a  man  h  arraigned  of  felony'^  and  acquitted^  and  it  is  S.  P.  Br. 
found  that  he  fled  for  the  felony,  he  fhall  forfeit  his  goods  which  be  p^^^^^ciw 
had  at  the  time  of  the  acquittal^  and  not  at  the  time  of  his  flight.  Br.  s.  C.' 
Forfeiture  de  Tcrres,  pi.  119.  cites  3  E.  3.  It.  Nor.  Goldib. 

3.  But  where  the  flying  is  found  before  the  coroner^  they  are  for-  s^fj^^ 
feited  which  he  had  at  the  time  of  the  verdiSf  taken  before  the  coroner.  Fitzh.  Co- 
Br.  Forfeiture  de  Terres,  pi.  iig.  cites  3  E.  3.  It.  Nor.  rone,  196. 

4*  In  flf/tf/;?/,  judgment  was  given  againft  the  petit  jurors,  and  Thejudg* 

it  was  doubted,  if  the  jurors  having  aliened  their  lands  mefne  between  JJ*^'L*J^ 

the  tefte  of  the  writ  and  the  judgment^  whether  the  king  (hall  have  fhall  have 

thofe  lands  or  not  ?  therefore  quaere  of  the  relation  of  it.  Br.  Rela-  relation  /» 

tion,  pi.  14.  cites  42 E.  3.  20.  *^*^% 

attaint^  where  they  have  aliened  for  fear  of  the  att^iint,  viz.  by  covin*  Br.  Relation,  pL  45.  cites 
8  E.  %,  aod  Fitzh.  Allife,  369.  S  .P.  Br.  Collufion,  pi.  44.  cites  8  E.i.  and  Fitzh.  Atfife^ 

196.— v-Tberefore  it  feems  contra  of  goods  fold  before,  or  after  the  tefte  «)f  the  attaint  bona  fide ; 
ror  if  they  are  fold  before  judgment,  it  feems  that  the  fate  is  good.  Qucrej  of  a  iale  before  exe* 
cation. 

5.  And  of  die  relation  of  a  judgment  in  premunire  alfo^  and  fee  Q««rB»as 
the  ftatute  thereof.    Ibid.  '^^^ 

SL  pr^emmitirt,  on  13  Eliz.  For  it  was  not  refolved.  Cro.  C.  172.  Mich.  5  Car.  B«  R«  Grofs  v. 
Gay  en  ■■  .Jo.  217.  S.  C,  by  name  of  Grofs  v.  Gayne. 

6.  .^$dj  it  feems,  that  where  treafon  is  made  byftatutt^  fbe  (hall 
forfeit  in  like  manner.    Ibid. 

T*  J^ftifr/,  if  it  be  not  thefami  law  in  the  frimunire  or  attaints 
Ibid. 

8.  If  a  man  commits  felony^  and  afier'purfbafis  land,  and  after  is 
attainted 'f  there  fbe  land  purchafed  is  forfeited,  as  well  as  the  land 
which  he  had  at  the  time  of  the  felony  committed,  per  Perfey  and 
Belknappe.  Quod  nullus  dedixit.  Br.  Forfeiture  de  Terras,  pi. 
80.  cites  48  E.  3.  2. 

9.  If  goods  be  given  to  A.  hv  deed  in  bis  abfence^  and  A.  commits 
filony  before  notice  of  the  gift,  yet  the  king  mall  have  the  goods  4 

for  his  notice  fliall  have  reUtion  to  the  gift.    Br.  Done,  &c.  pU  30. 

cites  7  ^*  4*  29* 

N  n  3  ict.  If 


453 1  iPotfeitute* 

Baron  and         XO.  If  onc  bc  {oundfeh  defe  by  office,  the  office  fiiall  have  re- 
UmejtinU'   lation  to  the  firji  Jiroke'i  per  Littleton,    Br.  Pnerog.  pi.  67.  cites  8 

namifor  £.4-4. 

ytari;  the  ^^  ^ 

taron  isfch'defg,  feme  is  in  by  furvivor ;  yet  if  this  be  afteru'ards  found  by  office,  the  king  flull 

bave  Che  whole  terno.    PI.  C.  458.  Trin.  3  £liz.  Hales  (Dame)  v.  Peth^ 

II.  There  is  a  great  diverjityy  as  to  the  forfeiture  of  land^  he* 
tween  an  attainder  of  felony  by  outlawryj  upon  an  appealj  and  upon 
ajn  indi£imint ;  for  in  the  cafe  of  an  appeal,  the  defendant  (hall  for* 
felt  no  lands,  but  fuch  as  he  had  at  the  time  of  the  outlawry  pro- 
nounced ;  but  in  cafe  of  indi£);ment,  fuch  as  he  had  at  the  time  of 
r  4 54  ]  the  felony  committed,  and  the  reafon  of  this  diverfity  is  evident; 
for  that  in  cafe  of  appeal  there  is  no  time  alUdged  in  the  writ,  when 
the  felony  was  done  j  and  therefore  of  ncceffity  it  muft  relate,  in  that 
cafe,  only  to  the  judgment  of  the  outlawry ;  but  in  the  cafe  of  in- 
difhnent,  there  is  a  certain  time  alledged ;  and  therefore,  in  dnt 
cafe,  it  fhall  relate  to  the  time  alledged  in  the  indidment  when  the 
felony  was  committed.     Co.  Litt.  390.  b. 
•  For  then         I^  ^^'  i^  ^^  ^^^^  of  the  indi£Iment^  there  is  alfi  a  diverfttj  to 
Che  title  of    be  obferved;  for  as  it  hath  been  faid,  it  ihall  relate  to  the  tmt  al- 
the  king       Jedged  in  the  indidmentyir  avoiding  of  ejlates^  charges^  andinatm' 
record.  8      hrances  made  bv  the  felon  after  the  felony  committed ;  hut  for  the 
Kep.  170.      mean  profits  of  the  land,  it  fhall  relate  only  to  the  *  judgment,  as 
in  Tour-       ^gjj  j^  {j^jg  q^^  ^f  outlawry,  as  in  ether  cafes.     Co.  Lict^  390.  b. 

i-*aiulcitetPl.C.488. 

« 

13.  A.  committed  treafon,  18  Eliz.  for  which  26  Eliz.  he  was 
attainted  by  trial  ^  and  in  the  mean  time,  between  the  treafon  and 
the  attainder,  he  was  conufee  of  a  fine  of  certsdn  lands,  conveyed  by  mu 
B.  to  the  ufe  of  the  faid  B,  and  bis  wife^  fifter  of  the  faid  A.  and  of 
the  heirs  of  the  faid  B.     And  after  this,  A  and  bis  fenu  hargainei 
4indfold  the  lands  to  J,  S,  for  money^  and  they  conveyed  them  t$  him 
by  fine*     And  now  upon  difcovery  of  the*  treafon,  and  the  attainder 
of  A.  J.  S.   was  advifed  by  Plowden,  Popham,  and  many  others, 
that  the  eftate  of  the  land  was  in  the  queen,  becaufe  the  queen  is 
intitled  to  all  the  land  that  traitors  had  at  the  time.  (^  the  treafixi,  er 
after.     So  the  ufe,  which  ihould  create  eftate  to  B.  and  his  wife 
upon  the  fine,  by  the  relation  of  the  risht  of  the  queen  by  the  at- 
tainder, is  deftroved ;  wherefore  J.  S.  med  to  the  queen,  and  Ihe 
f  ranted  him  the  land  again  by  patent.     Mo.  196.   Frin.  27  £Iis» 
imb's  cafe. 
14.  The  treafon  of  compajfing  the  iing*s  death  was  laid  in  the  in* 
didment  to  be  the  30/^  of  May^  1 1  Car*  2.  yet  upon  the  tvidau^  it 
appeared  that   Sir  Henry  Vane,    the  very  day  the  lati  king  w^ 
murderedj  did  ft  in  counjel  for  the  ordering  of  the  forces  of  die  na- 
tion againft  the  king^  that  now  is,  andfo  continued  on  all  along,  Mf- 
til  a  little  before  the  king's  coming  in.     It  was  refohed^  that  the  day 
laid  in  the  indi£lment  is  not  material,  and  tiit  jury  are  not  bound  to 
find  him  guilty  that  day,  but  may  find  the  treafon  to  be  as  it  wu  ia 
truth,  either  before  or  after  the  time  laid  in  the  indiUment^  as  is  re- 
iblved  in  Syer's  cafe.  Co.  PI.  Coron.  230.    And  accordingly,  ia 
this  cafC)  the  jury  found  Sir  Henry  Vane  guilty  of  die  treafon  in  the 
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\nii£txQ&3ity  tbe  30th  of  January,  i  Car.  2.  which  was  from  the  very 
(ky  the  late  king  was  murdered,  and  fo  all  his  forfeitures  relate  to 
that  iime^  to  avoid  all  conveyances  and  fettlements  made  by  him. 
Kelyng.  R.  |6.  pi.  6.  7>in«  14  Car.  2.  Sir  Henry  Vane's  cafe. 

15.  If  there  are  two  joint^obiigeesy  and  one  of  them  is  outlawed  But  Viz 

the  king  (ball  have  the  whole,  becaufe  each  bad  power  of  the  whoic.  commoa 

Hard.  a6.  Are.  cites  Fitzh.  Execution,  113.  pcrfon's 

^^  o  .  title  IS  pnor 

to  the  king's,  it  isothcrwife*    Ibid,  cites  49  £.  3.  i6. 

16.  If  A.  gives  B.  a  mortal  wound^  and  then  J.  fells  his  land^  and 
then  B»  dies ;  there  (hall  be  fuch  relation  as  to  make  the  land  for* 
fieited  from  the  firji  Jiroke.  Arg.  Vent.  371.  cites  PI.  C.  293. 
Dame  Hale's  cafe. 


(S)  Purged,  or  difpenfed  with,  by  what. 

I.  T  T  was  agreed,  that  where  exigent  is  awarded  in  felony,  and  ibid,  ^y^i, 

^  after  the  party  fhews  charter  of  pardon  of  elder  date  than  the  S.  P.  dies 
exigent  awarded,  andfurety  put  in  in  chancerjy  fccundum  formamjia^  ^^ 
tutiy  before  the  exigent j  the  goods  are  faved  and  not  forfeited ;  be- 
caufe the  charter  and  furety  appear  by  matter  of  record.     Br.  For- 
feiture de  Terres,  pi.  6.  cites  43  £.  3.  18. 

2.  No  part  of  the  perfonal  eftate  is  vefted  in  the  king  before  the   [  4^^  j 
felf  murder  \s  found  by  fome  inquifttion ;  and  confequently  the  for- 
feiture thereof  is  faved  by  a  pardon  of  the  oiFence  before  fuch  finding. 

I  Hawk.  PI.  C.  68.  cap.  27.  f.  9. 

3.  But  if  there  be  no  fuch  pardon,  the  whole  is  forfeited  imme* 
diately  after  fitch  inquifition,  from  the  time  fuch  mortal  wound  was 
ffiven,  and  all  intermediate  alienations  are  avoided,  x  Hawk.  PU 
C.  68.  cap.  27.  f.  10. 


(T)  What  Charges  are  avoided  by  it, 

!•  CT'S  NJNT  in  taily  reverfion  in  the  king*  Tenant  in  tail  made 
-*  a  leafefor  yearsj  and  levied  a  fine  to  the  king.  The  king  (hall 
not  ?void  the  leafe ;  for  be  comes  in  in  the  reverter.  But  in  fuch 
cafe,  if  he  be  attainted  of  treafon,  the  king  fhall  avoid  the  leafe.  So 
a  ftatute  of  forfeiture  is  ftronger  than  a  ftatute  of  conveyance.  Are. 
.Godb.  224*  cit€S  2  Mari^*  Austin's  cafe  cited  in  Walil^gham  s 


(U)  Forfeiture,    By  Flight  \  and  how  to  be  feiied^ 

and  when. 

Z.  1^  O  T  E,  that  if  it  ht  found  before  a  coroner  by  inqueji^  that 
*^   a  felon  or  thief  withdrew  himfelf  the  chattels  are  forfeited 

trifywt  Qorci  wA  the  (bcriff  ought  immodiaulv  tQ  feiib  his  Umd 

N  n  4  iat» 
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'  into  the  hands  of  the  king,  by  fimple  parol  wtthout  inquefij  and  caofe 
to  feife  all  his  chattels  into  the  king's  hands,  and  to  cauftthm  ttk 
apprifedy  as  well  by  villains  as  by  freemen^  and  put  tbt  price  in  the 
roil  of  the  coroner ^  and  deliver  them  to  the  vill^  to  anfwer  to  the  king. 
Bn  Forfeiture  de  Terres,  pi.  33.  cites  22  Aff.  96. 

2.  In  appeal  of  deaths  the  defendant  made  defetult^  by  iriiich  txtgeiA 
was  awarded ;  and  thereby  the  goods  and  diattds  were  forfeited. 
A  writ  may  iflue  to  the  Jheriff^  or  to  the  ejcheator^  to  feifc  them. 
But  per  Knevet,  commtjfion  out  of  the  exchequer^  to  feife  them,  is 
againft  law ;  for  they  were  not  forfeited  till  now.  Br.  Forfeiture 
de  Terres,  pi.  40.  cites  41  AfT.  13. 

3.  A  man  was  taken  forfufpicion  of  larceny^  and  bailed  to  J.  N, 
bailiff' of  D.  to  keep  him^  and  he  efcaped  for  defeult  of  good  keeping; 
and  there  it  was  laid,  that  if  he  was  not  indiSled,  his  goods  fhali  not 
be  forfeited  j  quod  minim  !  for  he  who  flies  for  felony  fliall  fcrfrit 
his  goods.  But  it  feems,  that  this  word  (indited)  is  intended,  that 
it  fliall  be  found  by  indidbnent,  that  he  fled  fpr  felony  before  iiic 

foods  were  forfeited  j  for  the  flying  oudht  to  be  of  recori   Br. 
orfeiture  de  Terres,  pi.  43.  cites  42  Aifc  5. 

4.  Appeal  was  brought  by  a  feme  againft  threcytftbe  irtf/i  of  her 
hufband,  one  is  outlawed^  and  the  other  two  render  tbin^s  at  the 
exigentj  and  their  goods  were  forfeited,  becaufe  they  ftaid  till  the 
exigent     Br.  Forfeiture  de  Terres,  pi.  45.  cites  44  Aff.  16. 

5.  Jppeal  againjl  two^  the  one  as  principal  in  one  ««»f)f,  ^  *f 
tither  as  accejfary  to  the  feme  murder  in  another  county^  and  Hh  ext" 
gent  was  awarded-,  and  after  the  accejory  goes  quit^  becaufe  it  w» 
in  another  county,  and  prayed  reftitution  of  his  goods,  and  could 
not  have  it;  for  m^  goods  are  forfeited  by  the  awarding  ef  the  txiiff^ 
which  yet  ftands  in  force,  Br.  Forfeiture  de  Terres,  pL  46.  dto 
45  Afl:  9. 

6.  Upon  z  jury* s  finding  that  the  defendant  fled  at  the  (ametimc 
that  they  acquit  him  of  an  indi£hnent  of  capitel  felony,  or  as  fcoe 

L  45^  J  %>  ^^  larceny  before  juftices  of  oyer,  &c.  he  forfeitsall  his  perfoml 
eftate.  But  fuch  a  finding  caufes  no  forfeiture  of  the  iflues  of  tnc 
land ;  becaufe  by  the  acquittal,  the  land  is  difchargcd  Note 
lyill  it  have  any  efFeS  as  to  the  goods,  if  the  indi^ment  were  riyf- 
.  ficient  \  or  if  the  flight  be  difproved  on  a  traverfe^  which,  as  aD  agr«^ 
niavbe  taken  to  any  fuch  finding,  except  that  hyz  coroner^ sviqjuf\ 
and  as  fome  fay,  even  to  that,  as  well  in  refpcd  of  the  fligh^i  ^ 
of  the  particulars  of  the  goods.  2  Hawk.  PI.  C.  Abr.  445-  ^ 
49.  f.  II.  ^^ 

7.  Upon  a  prefentmenty  by  the  oaths  of  12  men,  that  a  p«w 
arretted  of  treafon  or  felony,  fled  from,  or  refifled  thofc  who  n» 
him  in  cuftody,  and  was  kiUid  by  them  in  the  purfuit  or  fcuflkj  he 
forfeits  aU  his  perfenal  ejlate.  2  Hawk.  PI.  C,  Abn  445-  ^  ^ 
f.  II. 


(W)Ii 
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i(W)  In  Cafes  not  Trcafon  nor  Felony,  but  of  infe- 
rior Nature- 

I.  T  F  a  man  be  mtfcrjanty  it  is  a  forfeiture  of  his  land,  per  Belknap. 
-■•  Br.  Forfeiture  de  terfes,  pi.  94.  cites  5  R.  2. 

2.  In  trefpafs,  it  appears,  that  where  the  defendant  is  attached  -^^the/t. 
for  goods  in  an  aftion  of  treffajiy  and  makes  default  at  the  day,  his  ^^^^ 

goods  are  forfeited.    Br.  Fodfeiture  de  Terres,  pi.  23.  cites  14  H.  fSchcafo^ 

6*  14.  L^Chede- 

fault  of  !»• 
ron  and  feme.  Br.  Forfeiture  de  Terres,  pL  23.  cites  14  H.  6. 14* 

3.  For  petit  larceny y  under  i2d.  the  party  fliall  forfeit  all  hisgoods^ 
hut  no  landj  quod  nota ;  for  this  is  felony,  though  not  felony  of 
<ieath.  Br.  Forfeiture  de  Terres,  &c.  pi.  i.  cites  27  H.  8.  22.  per 
FItzherbert  J. 

4.  Attainder  of  premunire  works  no  corruption  of  blood,  but  is  a 
forfeiture  of  lands  in  fee  fimple,  but  not  of  lands  in  tail.  Co.  Litt. 
391.3. 

5.  By  9  Annetj  14.  one  challenging  another  Jor  money  won  at  play 
fi^eits  his  goods. 

6.  I  Geo.  1.  55.    Papijls  not  regiftering  their  eflates  forfeit  them* 
jf  An  hereticky  though  burnt  for  herefy,  forfeited  neither  lands  nor 

goods.     Becaufe  the  proceeding  againft  him  were  only  pro  falute 
animae.  Hawk.  PI.  C.  cap.  2.  iVxo. 


(X)  Where,  after  Forfeiture,  a  Subjedt  may  enter 

without  Livery  of  the  King. 

I,   \jiT  H  E  R  E  a  man  is  attainted  oftreafon  by  parliament.^  and  to 

is  rejloreahy  another  parliament  after  that  the  king  had  made  a  feoff- 
ment in  fee  of  a  manor  \  he  fhall  not  have  fcire  facias  to  refume  the 
land,  and  to  have  livery;  for  where  the  king  departs  with  fee  Jimplij 
he  cannot  refume.  Br.  Livery,  pi.  13.  cites  7  H*  4*  20. 

2.  But  where  the  king  \sfeifedhy  attainder  of  felony^  andleafesfor  Nowhere 
Ijfey  and  J.  N.  has  title,  ne  Ihall  fue  to  have  relumption  to  the  king,  the  king 
and  to  have  livery  out  of  the  hands  of  the  king;  for  the  reverjion  j^^i 
and  fee  was  in  the  king,     U3id.  fet  oftbc 

bndoftbe 
htiriu  ward;  there  fhaU  be  refumption  and  livery  made  to  the  hdrt  for  the  king  bad  tut  tht 
fujimfh  to  give ;  contra  where  he  has  the  fee,  and  gives  the  fee ;  note,  a  diveriity.  Ibid. 

^.  Tenant  in  tail  levied  war  againft  the  king  bv  treaibn,  and  was 
kiued  in  hattlcj  and  fo  died  before  he  was  attainted,  by  which  it  was 
anaSfed  by  parliament^  that  he  Jhould forfeit  all  his  lands  of  fee  fimple^ 
and  that  the  king  Ihould  feife  as  well  the  land  of  fee«fimple  as  th^  f  4.  C7  1 
Jaiid  tail^  1^  and  by  mandamus  it  ^m found  that  the  land  tailed  was  «*  ^^/  J 

tailed^ 


tm 
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iailedf  &c.  and  that  the  hiir  is  within  age^  upon  which  the  heir  at  fiiB 
age,  fued  in  the  chancery  to  have  livery  of  the  land  tailed,  where, 
upon  argument,  the  beft  opinion  was,  that  he  ihall  have  livery;  far 
where  the  kingfeifes  by  a  title  furmifedy  arnthas  other  truetitle^  the  law 
wiUjidjudgehtm  in  by  thejuft  titUy  which  is  here  by  the  wardfhup; 
for  nothing  was  forfeited  by  the  ad  of  parliament  but  land  of  fee 
(itnple,  and  it  appears  there,  that  none  ihall  have  liveiy  without 
office  ferving  for  him ;  and  fo  the  beft  opinion  is  that  he  mall  notbe 
put  to  fue  by  petition.  Br.  Livery,  pi.  14.  cites  7  H.  4.  32* 

4.  Office  was  found  that  y.  Nl  who  held  of  the  king  aliened  withmt 

licence  to  W.  S.  and  returned  in  the  exchequer,  and  thence  fent  inCD 

chancery,  and  thence  into  B.  R.  to  be  difcufled ;  and  Acre  faundfir 

W.  S,  that  it  was  held  of  T»  R.  who  held  over  of  the  king  ;  by  which 

he  had  livery  out  of  the  hands  of  the  king,  with  the  iffiies  in  ^  oaem 

time.  Br.  Livery,  pL  15.  cites  7  H.  4.  41. 

Anithtrt^         5*  Where  the  king  is  intitled  tofeifcy  as  for  outlawry  rffelaeeyj  ward, 

tfid  wh^    alienation  without  licence^  &c  there  the  party  who  has  title  AaO  be 

sittrmoris      ccMopelled  to  fuc  Hverv;  contra  upon  outhwry  in  a  perfrnal 

mdlauHdy      for  there  the  king/l)au  notfeifsy  but  only  take  the  profits,  Br, 

^^^      pi.  5.  cites  9  H.  I.  m 

pir4Sy  the  leflbr,  or  be  who  hus  rigUf  may  inter  withoyt  livary ;  for  the  king  is  not  feifed  bnc  of  a  <A«r- 
uif  or  of  the  profits  of  the  landy  and  never  could  feife  the  foil  of  the  teoapt  of  the  fi^ektsiie* 
ment  hut  ovXy  the  profitt  in  ttie  one  cafej  and  the  chattels  ih  the  other.  Br.  Livery,  pL  5.  dus  f 
H.  6.  ao» 


•  See  Pre. 

logatiTe. 


(Y)  Levied  or  *  Recovered,     How. 

I.  31  £«  3-^tf/«  !•  cap,  4.  enadls  that  the  efcape  effeUms^  and 
the  chattels  offelons-^fugitives^  and  clerks  cMviilyadjstdged^tbe  kiHg*s 
juftices  Jball  be  levied  as  they  fall. 

a.  T.  B.  of  Kent,  knight,  was  attainted  rftreafon^  and  the  Unghj 
his  letters  patents  gave  aU  his  goods  to  TV.  and  he  brought  tbererfmk* 
poena  in  chancery  eo  quod  bona  devenerunt  admanus  eptSyZXid  per  Cur« 
It  lies  well,  though  he  may  have  an  a&ion  of  detinue  it  ^rm^^P'^ 
law.  Br.  Prerogative,  ph  45.  cites  39  H.  6.  26. 


(Z)  Pleadings. 

X.  3  E.  ^.Jtat.  I.  cap.  3*  enads  that  if  any  charged  toiib  thigmdt 
of  fugitives  and  felons  wtllj  in  difcharge  of  himfefy  aUedgo  asitbir 
that  is  chargeable  therewith  he  Jball  be  beards  and  right  JbaH  be  hne 
Unu 

2.  In  an  information  for  debt  forfeited^  and  found  by  inquifitkxi  CO 
be  due  to  the  fdon  by  bond,  Lt  muft  be  diredly  charged  againft  the 
debtCMT  3  du^  he  became  bound  by  his  bond,  in  fuch  a  fitm^nr,  ami 
muft  not  be  laid  by  a  ptout  patet  oy  an  oUigatioa  l^c  in  CUr.jm* 
lat.  per  Saunders,  Sand.  275.  Trio*  21  Car.  2«  in  thp  cafe  of  KSq^ 
y.  Sutton. 

(A.  a)  For* 
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(A.  a)  Forfeiture.     *  Relieved  in  Equity.  *^^ 

Condition. 

1.  1  N  cafe  of  forfeiture  equity  can  relieve^  where  they  can  give  ^  Vem. 

^  fatisfa6lion.  i  Salk.  156.  Grioiftoii  v.  lord  Bruce  &  Ux.  in  594.  Mich. 
Cane.  J707.S.C 

2.  A  wilful  {orkiture^  by  fuffering  a  recovery  in  point  of  law  was  f  4c8  1 
fupplyed  and  helped  in  equity,  becaufe  of  an  agreement  precedent. 

Pafch.  16  Car.  2.  Chan.  Cafes  49.  Goodrick  v.  Brown. 

3.  A  forfeiture  of  a  copyhold  by  felling  timber  was  relieved  in  See  Copf- 
cquity ;  but  lord  keeper  declared,  that  in  cafe  of  a  wilful  forfeiture  bold. 

he  would  not  relieve.  Hill.  19  Car.  2.  Chan.  Cafes  96.  Mary  Tho- 
mas V.  Porter  and  the  Biihop  of  Worcefter. 

4.  In  cafe  of  a  forfeiture  of  a  leafe  for  non-payment  of  a  grcund  s^e  Ron. 
renty  and  a  recovery,  in  ejedment,  chancery  will  not  relieve  on  ten- 
der of  arrears  and  cofts,  where  the  forfeiting  perfon  was  offered  the 

iame  terms  by  the  ground-landlord  before  the  bill  brought  and  re« 
fufcd  them,  per  JefFeries  C.  Vem*  449.  Pafch.  1687.  Dorrington  v. 
Jackfon  and  Watfon. 

5.  An  affent  after  refufal  was  allowed  to  prevent  a  forfeiture; 
for  a  forfeiture  (hall  not  bind  where  a  thing  may  be  done  afierwards^ 
or  any  compenfation  made  for  it,  unleis  where  there  is  a  devife  over  to 
a  third  perfon.  2  Vent.  352.  Cage  v.  Ruflcl. 

6.  Equity  will  not  relieve  againft  a  forfeiture  incurred  by  aS  of 
parliament.  MS.  Rep.  (aid  to  be  Ld.  Harcourt's.  tit.  Forfeiture 
1723.  Sweet  V.  Anderfon« 


(B..  a)  How  far  Equity  will  aid  the  taking  Advan- 
tage of  a  Forfeiture. 

I.  T  J  P  O  N  the  difabling  ftatute  of  11  l^  l^JV.  3.  cap^  4.  §  4. 
^  Ld  Cowper  inclined,  upon  a  bill  brought  by  an  alter  protef- 
tant  I'emainderman,  and  upon  another  bill  by  the  heir  at  law  a  pro- 
tenant,  to  dire£^  an  ijfue  to  try  whether  J.^  S.  to  whom  a  firft  re« 
mainder  was  limited,  was  a  papi/i  at  the  time  that  the  remainder 
Jhould  have  vefied  in  him  \  and  this  was  deiired  by  the  plaintiffs  ^  but 
in  regard,  the  2&  inflicts  a  forfeiture  and  difability,  and  therefore  is 
to  be  taken  ftri£Uy,  and  that  J.  S.  being  above  18  at  the  making  the 
fettlemcnt,  and  fo  not  within  the  claufe  of  retrieving  the  eftate  by  re^ 
turning  to  the  proteftant  religion  (which  probably  was  intended  by 
die  parliament)  his  lorcUhip  would  not  affift  the  plaintiffs  fo  far ;  but 
left  them  to  go  on  and  try  their  ejedments  upon  feveral  demifes> 
and  dire^ed  that  none  of  the  trujl-terms^  or  ej^ates  in  the  fettlemcnt^ 
previous  to  the  f aid  eftate  Umted  to  J*  S.  or  mefne  betwixt  him  and  the 
efier  proteftant  ranainder-man^  Jhould  he  given  in  evidence^  or  infijud 
upon  \  to  the  intent,  that  it  might  be  tryed  whether  J.  S.  who  was 
nrongly  affirmed  to  be  a  papiii  but  had  controverted  it,  was  capa- 
ble cl  taking  or  not^  and  who  had  the  title,  in  cafe  he  was  not 
4  capable 


45*  JTotfirerg. 

capable  of  taking,  whether  the  remainder-man  by  the  iettlementy  or 
the  heirs  at  law.  Wms*s  Rep.  352,  353.  Trin.  1717.  VancT. 

Fletcher^ 
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(A)  At  Common  Law,  or  Now,     In  Refpe^t  of 
the  Deed  or  Writing,  or  Thing  contained  there- 

If  a  man  !•  I  H.  5.  3.  JT^H  ER  ^  AS  pirfomhavi  forgiifaUe  dais 
forges  a  '^    to  change  the  lands  of  the  good  pi9ple  rftht 

^^'fZ  ■  country^  and  to  deflroy  and  trouble  the  pojfejjions  and  titles  ef  tbefm^ 

a^wif^x'^  i^^i  of  our  lord  the  king,  therefore  our  krd  the  king  6V.  provides 

Mifiattf:  and  ordains^  that  the  party  fo  grieved^  may  have  his  fuit  in  fucb 

the  ^ui^    ^^A 

faySy  <o  cbme  tbt  tandif  and  troubh  the  fopj/im  and  title,  it  cannot  be  intended  of  an  efbte  lor  ye»s> 

PI.  C.  80.  Arg.  in  the  cafe  of  Partridge  v.  Strange. 

2.  In  forger  of  a  deed,  becaufe  the  defendant  forged  a  dud  ofcer* 
tain  landy  and  four  JhilUngs  rentj  and  letter  of  attorney  of  the  fiune 
land,  and  rent.    Defendant  demanded  judgment  of  the  hilli  fir  rent 

*  Orig.  does  not  lie  in  livery  of  feifin,  and  therefore  cannot  be  *  gneved  of 
^j^T^^l  the  rent^  by  the  letter  of  attorney.  And  yet  becaufe  by  diis  the  te- 
year  book  ^^^^  ^^Y  &^^  i^*  ^"  ^^  name  of  feifm,  and  fo  the  plaintiflF  may  be 
it  is  difturbea  and  vexed,  therefore  he  was  awarded  to  anfwer,  quod  noca. 

(grere.)       g^.  Forger  de  faits,  pi.  4.  cites  33  H.  6.  12. 

3.  If  a  notary,  or  other  perfon,  of  covin  counterfeit feal  of  any  par^ 
fon  or  vicar^  and  forge  letters  of  rejignation  of  his  parfonage  or  vicar- 
idge  in  the  name  of  the  parfon  or  vicar  of  his  benefice^  he  fhall  there* 
upon  have  a  writ  of  difceit.  But  whetKer  by  diat  he  fhall  be  reflored 
to  his  benefice,  quaere  ?  It  feemeth  not,  becaufe  the  remcmng  of 
him  is  a  fpiritual  a£t.  F.  N.  B.  99.  (K) 

Forgery  of  ^,  5  Eliz.  cap,  14.  /  2.  enacb  that,  if  any  one  almuj  or  wiA 
\oh^ib  a  ^^^^^h  fi^^^  willingly^  fuhtilly^  and  falfy  forge  or  make,  or  cateft^  or  if* 
kafefor  fent  to  he  forged  or  niade^  anyfalfe  deed^  charter^  or  writing Jiaud^  court" 
years  is ««-  rollj  or  Will  in  Writings  to  the  intent  that  the  freehold  or  mberitaace  of 
h  withtn*  l(if^h  or  the  right  or  title  thereof  may  be  troubled^  defeated  or  cbarg^ 
the  ftatute,  or  Jhall  publifli  or  Jhew  forth  in  evidence^  any  fuch  forged  writis^  Jf 
byreafonof  true^  knowing  the  fame  to  befalfe  andforgedy  and  Joall  he  thoroof  iom^ 
the  word  yi^gd  upon  an  a£fion  of  forger  offaJfe  deeds  (to  be  founded  upon  tSsJla* 
only.  Trio,  tu^^)  o*  the  fuit  of  the  party  grieved^  or  othenrnfe^  bejhmfaj  to  tbt 
13  El.  D.     party  grieved  double  cofts^  Wr. 

302.  b.  pL 

45.  Anon.  ■  Grandfather,  father  and  daughter.    Land  defcended  from  the  grmtfarhftt^ 

the  father.    TUfaibtr  madt  a  kafi  for  100  ytan  and  cM.    Tht  im^t^f  n  aiinid  em  ataom  «f « 


fioMe-JlapUi  ftbi  leaje  hnng  difttted)  forgtd  a  will  of  tb$  grimdfaiber,  iy  which  he  gavi  the  hmd  /»  r£» 
fdtbtrfor  itfr,  the  remautdfr  to  the  daugbier  in  fee.  It  was  argued  by  the  folicitor  general,  to  be  with- 
in the  firft  branch  of  the  5  Eliz.  becaufe  kjfee  for  years  has  a  title,  an  intereft,  and  a  right,  and  there* 
fore  within  the  wordi  of  the  ftatute,  and  that  tnofe  words  (hall  be  referred  to  the  words,  la«ds^ 
tenements^  &r.  but  Coke  on  the  other  fide  (aid,  that  they  Ihould  be  referred  to  the  words  precedent^ 
viz.  efiate  offrtthold  or  inberitaHce,  and  then  a  leafe  for  years  is  not  within  thenn.  Then  the  folicitor 
infilled,  th^  a  tefiament  in  writing  is  within  the  words,  if  any  plead,  publiflj,  or fbew  forth,  &c»  to  th» 
aitf«ar,  to  berve  0r  claim  thereby  my  efkde  of  inheritance,  freehold  or  leafe  for  years.  And  he  faid,  thiC 
zjlatiaeflap/e  is  an  eftate  for  years,  though  it  be  not  a  leafe  for  years,  becaufe  it  is  not  certain.  But 
Coke  anfwered,  thaC'the  ftatute  is  whereby  an  tfiate  fnr ycoMs  fhall  be  claimed,  and  that  in  this  cafe^ 
«&v  daitgbier  would  defeat  an  efiate  for  years,  and  not  cbim  one,  and  a  ftatute  ftaple  is  not  a  leafe  for 
years,  and  that  the  ftatute  is  a  penal htw,  and  not  to  be  taken  by  equity.  The  folicitor  replied,  that  when 
the  ftatute  is  extended  it  is  a  leafe  for  years,  though  it  be  uncertain.  If  a  man  forge  a  leafe  for 
years,  it  is  dire6ily  within  the  ftatute.  But  if  a  rnan  has  a  leafe,  and anotber  isfeirged  todefeat  it,  it  is  a 
€]«]ieftioni  whether  it  be  within  the  ftatute.  And  all  the  doubt  of  this  cafe,  is  upon  the  refertmo 
aftbefe  words,  right,  title,  and  irderefi.  And  it  was  adjourned.  Godb.  62.  Mich.  28,  29  Eliz.  B.  R. 
Mreie's  cafe*  Nelf.  Abr.  tit.  Forgery,  pi.  3.  S.  C.  fays,  the  court  feemed  to  incline,  that  this 
was  not  within  the  ftatute ;  for  an  eftate  for  years  was  not  fuch  an  intereft  or  title  as  Ss  intended 
by  the  ftatute,  by  fuch  a  forged  will  or  deed ;  befides  the  defendant  did  *  not  cbim  the  leafe,  for  her 
intent  was  to  defeat  it ;  and  this  being  a  penal  ftatute,  ihall  not  have  an  equitable  conftruAiooy 
and  cites  S«  C.  and  book.  But  quaere ;  for  there  is  nothing  more  there,  than  in  the  principal  ' 
cafe  here. 

If  a  ftrfon  eoHviSed  of  publication  of  a  deed  of  feoffment  or  rent  charge,  knowing  the  fame  to  b« 
forged,  afterwards  forges  another  deed  of  feofiinent  or  rent-charge,  the  firft  whereof  is  within  thv 
fecond  branch  of  the  ftatute,  and  the  fecond,  viz.  forging  is  within  the  firft  branch,  it  was  refolved, 
that  the  fecond  offence,  (though  not  of  the  fame  nature  with  the  firft  offence,  the  one  being  pub* 
licatioa  and  the  other  forgery)  is  felony  ;  fo  if  he  be  conviAed  of  forging  or  publiftiing  any  writ* 
ing,  concerning  freehold,  within  the  firft  branch,  or  concerning  intereft  or  term  for  years,  within 
ths  fecond  branch,  and  be  conviAed,  if  he  afterwards  olfends,  either  againft  the  firft  or  fecood  ' 
.  branch,  the  C2ane  is  felony.  13  Rep.  34.  Pafch.  7  Jac  Read  v.  Booth.  ^Ta^Q^ 

§  3-  ^forgery  (sFc.  of  a  leafe  for  years,  of  land  not  copyhold^  or  of  O"*  Hand- 
an  annuity,  obli^tion,  bill,  acquittance,  releafe,  ^r  other,  difcharge  \^f]^^ 
rfany  perjonal  thmgy  and  be  whojballpublijb  and  give  the  fame  in  evi-  forg^a 
dence  fiail  pay  double  coftsy  &c.  leafe  for 

years,  which 
haft  was  afterwardt  redeemed  by  one  Weynman  for  soo/.  and  cancelled*  After  Weynaaan,  per- 
ceiving it  to  be  forged,  fued  Handford  for  rcftitution  of  the  aoo  7.  and  then  Handford,  after  this 
ftat.  maintained  the  leafe  as  good  and  true ;  whereupon  Weynman  fued  him  in  the  ftar  chamber, 
and  there  it  was  holden,  not  to  be  within  the  Jiatute,  becaufe  the  deed  was  cancelled,  and  Han- 
ford  made  no  title  to  the  intereft  of  the  term.  3  Inft.  17a.  cites  Trin.  zx  Eliz.  Weynman  v. 
Uaoford. 

The  5  MStu  14.  extendi  mt  to  forgery  of  a  deed,  conveying  a  gift  of  chattels  perfonal,  and  as  to 
that  point,  extends  but  to  obligations,  bills  obligatory,  *  ac^ittance,  releafe  or  other  dijcharge.  And  it 
extends  not  to  an  alignment  of  a  leaf e  of  land  in  Inland.  But  the  court  may  punifh  fuch  offences, 
as  mifdemeanors  at  common  law.  3  Le.  170.  Mich.  29  Eliz.  in  the  ftar  chamber.  Newman  v.  She- 
riff.———4  Lc.  25.  Mich.  29  ^iz.  S.  R.  ■  *Counterfeiting  an  acquittance  of  money,  was 
held  forgery,  though  without  a  feal.  %  New.  Abr.  56S.  cites  Mich.  12  Geo.  i.  the  K.  v  Ward. 
8.  P.  Sid.  278.  Pafch.  x8  Car.  2. 6.  R.  the  King  v.  Ferrars-<— — — The  defendant  was 
indited  for  publifhing  a  falfe,  forged  and  counterfeited  affidavit,  and  likewife  a  certificate  ofJ.S 
ajuJlicoofP,  knowing  the  fame  to  be  forged,  by  virtue  and  colour  whereof,  he  did  unlawfully  and 
fraudulently  procure  tbefum  of  ^T  I.  is,  to  be  paid  him  for  four  months  penfion,  due  to  jf,  B,  as  a  widow  of 
ajeamae  who  died  in  thefervice.  It  was  moved  in  arreft  of  judgment,  that  this  was  no  offence 
indictable  at  common  law ;  for  that  the  forging  fuch  affidavit  and  certificate  was  no  offence ;  and 
if  fof  the  publiftiing  fuch  affidavit  could  be  none  neither.  The  court  eafily  over-ruled  the  ex* 
cepciooy  admitting  the  forgery  not  to  be  a  common  law  offence :  becaufe  it  was  making  ufe  of  the 
aflldavit,  whether  forged  or  not,  as  a  falfe  token,  and  in  order  to  cheat.  But  it  was  likewife  re- 
folvedy  per  Cur'  that  this  would  have  been  a  good  indictment  for  forgery  at  common  law*  and  that 
bad  U  b^Ben  laid  on  any  of  the  (bcutes  of  forgery,  it  would  have  been  Ul,  for  the  flat*  of  33  H.  8. 
fpeaks  only  of  counterfeit  lettef^  and  privy  tokens,  which  has  always  been  interpreted  real  tokens ; 
as  a  watch,  ring,  &c«  belonging  to  the  party.  The  5  Eliz.  extends  only  to  deeds  and  charters  re- 
lating to  land,  and  the  2  Geo.  z.  25.  extends  to  deeds,  bills  of  exchange,  notes  and  afiignments,  in- 
dorfeixients  of  bills  of  exchange,  and  nothing  elfe ;  and  thoy  held,  that  nothing  could  be  inferred 
from  it^  being  omitted  in  the  ftatutes,  to  prove  it  therefore  to  be  no  ofiience  at  law  ;  but  that  all 
forgeries  were  indi^able  asfuch,  before  any  ftatute  was  made,  where  it  appears,  that  a  third perfon 
has  been  ^47iH£cAf  thereby^  For  all  which,  the  cafe  of  the  Kin  a  v.  Wa&p.  Mich.  12  Geo.  x.  was 
xitUed  Ml,  at  ia  poiotf  IdSch*  14  G«o>  >•  B.  R.  Kiag  ?.  Obriao* 

Forgery 


[46i] 


4^  jTotgfetg^ 

Forgery  of  a  itnt  charte^  or  a  leafs  for  yeai's,  is  within  the  ftatute.  Bat  fatgary  of  at  afymaii 
m  £ofJ  a  reni  cbargi  in  efft,  or  a  itaf$for  years,  is  not  within  the  ftatu^^  |  for  that  does  not  Ghar^c  tbt 
inlietiuace  of  any  >  faid  by  Coke  to  have  been  agreed  by  the  jufUces  In  the  flar  chamber.  Nof. 
4Z.  in  Markham's  cafe^  "S.  P.  3  loft,  170.  fays  it  was  fo  refolved,  Pafch.  3S  Eliz,  iu  the  Aar 
chamber,  between  the  lady  Greiham  and  Booth.  Markham  &  al. 

Indictment  for  forging  a  deed  ofajjignmcnt  of  a  leajeji^d  iHnth  the  mark  of  one  Godard.  Cujos  tBOor 
iequitur,  hutfas  dmun  the  marky  as  in  the  anignment,  and  yet  well*  i  Salk.  342.  Pafch.  a  hoBm% 
Qgeea  v.  Smith.  ■  ■  ■  It  is  diredlly  within  the  flatutf.  3  Inft.  170. 

§  9.  Provided  this  aSi  JhaU  not  extend  to  charge  any  vrdinary^ 
commtjfary  or  official  fir  putting  their  feal  of  office  to  any  will  mt 
Inowsng  the  fame  to  be  forged^  nor  for  writing  fuch  a  will  or  tbeftf 
bate  thereof m 

§  12)  13)  14.  Provided^  this  adi  JhaU  net  extend  ia  any  proSor^ 

advocate  or  regtfteryfor  writing^fettingforth^  or  pleading  of  any  proxy 

for  the  appearance  of  any  perfon  cited  to  appear  in  the  ecclefiejlical 

eourty  nor  to  any  archdeacon^  nor  official  for  putting  their  leal  to  fuck 

proxy ^  nor  to  any  ecclefiajlical  judge^  for  admitting  the  fanUy  nor  to 

any  attorney  or  counfelkr  for  pleading  or  giving  in  evidence  anyfi^h 

forged  writings  being  not  party  nor  privy  thereuntOj  mr  to  any  jiffm 

that  fhaU  plead  or  /hew  forth  any  writing  exemplified  under  the  great 

fealy  or  the  feal  of  any  of  the  couris  of  this  realntj  nor  to  avy  judge^  juf^ 

tice^  or  other  perfon  that  JhaU fet  any  fuch  feal  thereuntOy  not  Anowmg  the 

fami  to  he  forged* 

5.  If  a  man  forge  ajlatutejlapky  or  a  recognizance  in  the  nature 
of  ajiatute  JiapUy  viz.  acknowUdges  them  in  the  name  of  another  i 
Error  of  a  ^^  ^^  obligations  within  the  fiatute ;  for  each  of  them  hath  the 
inlreland^  feal  of  the  party;  otherwife  oia  Jlatute  merchant^  or  recognizaneoy 
wasaflign-  bccaufe  they  have  po  feal  of  the  conufor.  3  Inft.  171.  cites  Mich* 
eti,that        13  and  14  Eliz.  Hinde  v.  Grevill. 

forging  a    .      •'  ^ 

iortf }  eeogtiiaumee,  is  not  within  the  ftatute,  as  [it  would  be]  if  it  were  in  the  nature  of  a  ftatnte  fii* 
pie,  being  only  before  a  mafter  of  chancery  there.  But  per  Cur*  this  recognizance,  being  no  writ- 
ing fealed  by  the  conufor  is  not  within  the  ilatute.  3  Keb.  486.  pU  aa.  Trin.  27  Cat.  a.  B*R.  tbt 
Xing  ▼.  Leftrange.—— cites  Newton's  cafe. 

3  Le.  108.  6.  A  copyholder  of  a  manor  made  a  cujiomary  of  the  mamr  m 
Jcnk.240.  parliament,  with  labels  and  feats  of  himfelf,  and  oAcr  tenants  of  die 
•  *  ^'  manor,  inferting  therein  diverfe  cujloms  very  falfe,  tending  to  the  di(he- 
rifon  of  the  lord,  and  by  the  tide  thereof,  pretended  to  be  coUeded, 
renewed,  and  fet  forth  by  confent  of  all  the  freeholders  and  copy* 
holders  of  the  manor,  being  at  leaft  100,  and  allowed  and  permitted 
by  the  lord  of  the  manor,  and  feveral  names  were  fubfcritfed  aol 
feals  put,  and  mentioned  to  be  fo  done  the  day  and  year  abovt^ 
mentioned,  but  no  day  nor  year  appeared  in  the  title,  nor  was  there 
in  fa£t  any  confent  of  all  the  tenants,  or  allowance  of  the  lord:  this 
by  the  opinion  of  the  major  part  of  the  judges,  upon  a  reference  t0 
them,  was  held  to  be  forgery  within  the  ftatute.  D,  322.  b,  pi.  26. 
Pafch.  15  £Uz.  in  the  Star  Chamber.  Taverner's  cafe. 

7.  If  zfoldier  counterfeits  the  warrant  of  his  captain^  it  is  fidony.  S 
Roll.  R.  266.  Mich.  20  Jac.  B.  R.  in  Stone's  cafe  cites  flatute  39 
E.  3.  17. 

8.  An  information  was  brought  againft  diree  for  forg^,  &c. » 
pntry  in  the  regifter  book  of  a  marriage^  between  the  hufband  and  in- 
ether  woman,  to  the  impeachmtnt  of  the  dqwor  ofibi  tru4  0nd  lavfnl 
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^vifi^  and  to  the  deprivadon  of  the  inheritance  of  the  daughters  br 
tile  true  wife,  and  judgment  was  given  againft  him.  Pafch.  1658. 
B.  R.  2  Sid.  71.  Dudly's  cafe. 

9.  One  counterfeited  a  proteSlton^  in  the  name  of  a  privy  cwnfilkr 
ffthe  king^  but  neither  a  nobleman  nor  member  of  parliament^  and  fold 
diis  prot^ion  for  6  /•  he  was  tried,  and  found  guilty  of  this  coun- 
terfeiting and  extortion.  It  was  moved,  that  this  was  no  offence^ 
inafmuch  as  the  protection  was  merely  void.  But  the  court  thought 
it  a  great  offence,  becaufe  by  fuch  protedions  manv  were  ioipo- 
veriihed  and  difabled  to  recover  their  juft  debts,  and  nned  him  50  L 
and  imprifonment  till  paid.  Sid.  142.  Pafch.  15  Car*  2.  B.  lU 
the  K.  V.  Deaidns. 

10.  The  plaintiff  produced  a  deed  inrolled^  at  a  trial  at  the  affifetf^ 
which  in  hSt^  never  was  inrolled\  and  the  defendant'moved  for  a 
new  trial,  which  the  court  refufed  although  there  is  no  remedjr 
againft  any  of  the  parties  for  forgery  or  perjury.  And  Twifden 
fud  that  fo  was  the  cafe  of  one  Polington,  who  had  paid  fees,  but 
die  clerk  omitted  the  inroUment,  and  the  party  added  it,  and  no  re* 
roedy  againft  htm  j  fo  of  a  cyrograph  of  a  fine.  But  by  Keeling, 
iiich  an  indorfement  is  forgery,  when  tiothing  will  pais  without  it| 
fed  Curia  contra,  that  it  is  only  a  great  mifdemeanoTy  but  no  forgery. 
I  Keb.  568.pl.  15.  Mich.  15  Car.  2.  Noy  v.  Tucker. 

11.  Putting  the  chief  jujlice^s  hand  to  common  bail^  is  forgery.  1 
Keb.  841.  p]«  28.  Hill.  16  &  17  Car.  2.  B.  R.  Sherwood's  ^ie. 

12.  Defendants  were  indided  at  common  law  for  forging  two  pa<» 
tents  under  the  great  ieal,  by  affixing  an  oldfeal  to  a  new  patent*  % 
Keb.  74.  pi.  5/.  Trin.  18  Car.  2.  B.  R.  the  King  and  Monox  v. 
TVinter  &  al. 

13.  In  information  for  deceit  in  counterfeiting  a  letter^  the  court 
were  divided,  whether  it  was  punishable  as  an  oiFence  at  the  common 
law,  where  no  mifchiefis  intended^  nor  does  any  enfue.  Mich.  30  Car. 
2.  2  Show.  20.  the  King  v.  Emerton. 

14.  A .  B.  and  C.  were  indid^ed  upon  the  coroner's  inqueft  for 
the  murder  of  R.  D.  at  H.  in  Kent,  and  were  thereupon  indiSed 
and  arraigned.  The  fivSb  upon  the  evidence  appeared  to  be,  that  the 
prifoners  were  cuftomhoufe  officers,  and  fufpe£ting  that  fome  wool 
would  be  tranfported,  went  to  the  fea  fide  in  the  night,  where  there 
happened  an  aiFrav,  and  A.  was  twice  knocked  down,  and  recovering 
himfelf,  fl&ot  the  deceafed.  They  were  all  accquitted  of  the  murder^ 
and  then  upon  complaint  made,  that  A.  only  was  found  guilty  upon 
the  coroner's  inqueft,  two  of  the  jury  depofed  in  court,  that  they, 
mp9n  the  coroner* s  inqueft^  found  the  indi^nient  again/1  A,  alonej  which 
indidment  was  in  Englijh  \  -but  one  y.  Z>.  who  was  then  mayor  ofH. 
4^  by  virtue  of  that  office  was  alfo  coroner^  took  the  indictment^  and 
ield  tie  jury  it  muji  be  turned  into  Latin^  which  was  done;  and  he  then 
h^erted  the  names  of  B.  and  C,  the  other  two  prifoners  at  the  bar^ 
whereupon  J.  D.  was  called,  and  he  appearing,  was  bound  in  a  re* 
cognizance  to  anfwer  this  matter.  And  upon  an  information,  was 
iound  guilty;  but  havine  fpoke  with  the  profecutor,  he  was  only 
fined  ao  nobles.  3  Mod.  06.  Pafch.  i  Jac.  2.  the  King  v.  Marfh. 
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5Mod.  137.  '5*  A  man  was  indided  for  forging  a  bill  rf  Ua£ng^  but  die  id* 
S.C.— - —  didlment  being  uncertain^  was  held  naught  I  Salk.  34a.  B4idL  | 
f^ttr'  W.  3.  The  King  v.  Stockcr. 

&Te  packs  of  linnea  doth.  6  Mod.  87.  Mich.  2  Annx.  The  Queen  y.  Browne. 

1 6.  It  is  no  forgery,  ifdiere  /10  ^^ry^  can  beprejuSceibut  the  ^^^ 
^»  doing  It.  I  Salk.  375.  Hill.  11  W.  3.  B.  R.  The  King  r* 
Knight. 

17.  A  man  was  indi£led,  for  that  he  quoddamfcriphtm  Mgattrimm 
fabricavit  ^  contrafecit -,  exception  was  taken,  that  it  wa^  a  beadu 
ibejberijf'of  London, /ir  the  appearance  of  a  perfon  under  arreft  a  if/ 
fursficationis  in  $^avis  diebusy  and  there  is  no  fuch  day,  and  therefore 
the  bond  is  voidy  not  being  according  to  the  ftatute,  and  by  coofe- 
quence,  die  forgery,  no  crime,  becaufe  no  prejudice  to  any.  But  it 
was  held,  that  the  off  avis  diebusj  may  well  be  underftood  for  the  cf> 
tave  of,  &c.  befides  thefe  bonds  are  not  merely  void  by  the  ftatute, 
but  only  voidable,  and  therefore  you  muft  plead  the  fpecial  matter 
and  not  non  eft  fadum.  And  you  may  &y,  that  a  forged  bond 
binds  no  body,  (as  in  truth  it  does  not)  and  dience  infer,  that  it  is  no 
crime  to  forge.  Per  Holt,  Ch.  J.  and  the  Queen  had  judgmentf 
notwithftandingthis  and  other  exceptions.  7  Mod.  150, 151, 152. 
Hill.  I  Annae.  The  Queen  v.  Kine. 

1 8.  By  7  Jnnaj  cap.  20.  §  •  Any  perfon  forging  or  conterfnting 
any  entry  of  the  acknowledgment  of  any  memorial,  certificate,  or 
indorsement^  as  is  therein  mentioned  or  dire£led  to  be  regiftercd,  ojoi 
be  thereof  lawfully  conviSiedyfuch  perfon  Jball  incur^  and  be  lioUe  to 

Jiicb  pains  and  penalties  as  are  impojed  upon  perfons  for  forging  and 
publijhing  offaue  deedsy  &c.  by  5  Efiz,  cap.  14. 

10.  By  8  Cfeo.  i.  cap.  22.  §  i*  forging  author itiesy  &r.  to  tranf^ 
fer  ftock,  or  receive  dividcndsy  (^c.  and perfonating  proprietors  is  made 
felony. 

20.  9  Geo.  I.  cap.  12.  §  4.  ena&s  that  if  any  perfon  after  the 
fecond  of  Aprily  1 723,  Jhall  forge  or  counterfeity  or  procure  to  beforgedy 
^c.  or  knowingly  aSf  or  affyl  in  the  forgingy  i^c.  any  order  num  forth 
inpurfuance  of  the  aSfs  of  6  Geo.  I.  c.  ii.  and  8  Geo.  i.  c.  20.  ord 
this  a£ty  or  any  affignmcnt  of  fucb  order,  or  of  the  annuities  payahk 
thereon,  or  any  receipt  or  difcharge  to  the  exchequer,  for  the  an- 
nuity due  on  fuch  flanding  ordery  or  any  letter  of  attorney,  or  other 
authorltyy  to  transfer,  ailign,  l^c.  any  fuch  ordery  or  to  receive  the 
annuities  due  thereony  or  Jhall  counterfeit,  ^c.  any  name  of  the  pro- 
prietor of  fuch  ordery  in  any  ajfignmenty  receipt  y  letter  of  attorney y  ^u 
ex  Jhall  fraudulently  demand  to  receive  any  fuch  annuity,  by  virtue  of 
fuch  forged  receipt,  ^c.  or  Jhall  falflyy  and  deceitfully  perfonate  any 
true  proprietor  of  any  the faid  ordersy  thereby  ajfigning  or  emL-avourif^ 

r  ±67  1  ^0  ^JJig^  any  fuch  ordery  or  receiving  or  endeavouring  to  receive  themo^ 
ney  of  fuch  proprietory  as  if  fuch  offender  were  the  lawful  owner  there' 
ofy  in  every  fuch  cafcy  every  fuch  perfony  (being  conviBed  thereof  in  dm 
form  of  law)  Jhall  be  adjudged  gutlty  offelonyy  without  ben^  ^f  clergy. 

21.  12  Geo.  I.  cap.  29.  §  4.  ena£b  tis^t perfons  conviHei ef forgery^ 
lie.  fraffifing  as  attomies,  &c.  offending  again/i  the  afffor  pnveatiug 

frivokus  and  vexatious  arrejls  Jball  bt  tranfponed  for  7  yean. 
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21.  2  (rw;  2.  rfj^*  25.  §  I.  enads  AatforgiTj  (^c.  or cmndiffetier^ 
%r  ajjjftery  ^c*  of  any  ieed^  wiU^  teftamenty  bendy  writing  obligatory^ 
biU  of  exchange)  or  pvomiihry  note  for  payment  ofniomy^  indorfement 
^  ajjignment  offucb  biU  or  notej  or  any  acquittance  or  receipt  either 
for  money  oY  ^oods^  orjhall  utter  orpublijh  anyfucb  deedy  tfff .  with  in-- 
tention  to  defraud  any  per/on  knowing  the  fame  to  befalfty  Vc.  Jhallfuf^ 
for  death  as  afelon^  without  benefit  of  clergy. 

23.  4  Geo.  2.  i8«  §  I.  ena£b  tKat  any  perfofi  forging  or  counter'^ 
feiting  any  pafs^for  any  Jbip^  commonly  called  a  Mediterranean  pafs,  or  , 

who  Jhall  alter  or  erafe  any  pafsj  made  out  by  the  commijjionere  for  exe-^ 
cuting  the  office  of  lord  htgh  admiral  i  or  Jhall  publijh  as  trucy  any 
forgedy  akeredy  or  erafedpafsy  knowing  the  fame  tobeforgedy  lie.  Jhall 
be  gutby  of  felony  without  bene^t  of  clergy. 

24.  7  wo.  ?•  22.  makes  theforgingy  alteringy  iic.  the  acceptance 
of  bills  ofexchangCy  or  the  number  or  principal  tarns  of  accountable 
receipts,  for  any  notCy  billy  or  other  fecurity  for  payment  of  moneyy  or 
delivery  of  goodsy  ^c.  and  the  uttering,  &c»  the  fame  as  true,  with 
intent  to  defraud  any  perfony  and  knowing  the  fame  to  befalfcy  i^c.  to  bi 
felony  without  benefit  of  clergy. 

25.  9  Geo.  2.  I  J.  makes  the  2  Geo.  2.  perpetuaL 


(B)  In  Refped  of  the  making  or  proclaiming  the 

Deed  or  Writing,  &c. 

X.  ^T^  WAS  agreed,  that  if  a  man  forges  a  deedy  and  does  not  pro^  Br.  Forget 
-^    claim  ity  action  does  not  lie.  Br.  Forger  de  faits,  pi.  i.  cites  ^^  ^i^s>  pi- 

9H.6.26.  ^^^ 

S.  p.  Per  Paltoo 

2.  Kitke father  forges  a  deed  and  dieSy  and  ihefon  knowing  ity  pro* 

claims  it ;  sU^ion  lies  a?ainft  die  fon,  quod  ipfefctens  fa£fum  iUudfore 

falfum  ^ fabricatum  iUud proclamavit.  Per  fisu>.  &  rafton.  Br.  r  or- 

ger  de  faits,  pi.  i  cites  9  H.  6.  26. 

3.  In  trefpais  upon  the  cafe,  the  beft  opinion  was,  that  where  a 
man  forges  an  obligation  againfi  nuy  and  puts  it  injuity  I  (hall  have 
aAion  upon  my  c5e  for  the  vexation ;  contra,  if  he  forges  it  and 
does  not  put  it  intuit.  Br.  Adion  fur  le  caTe,  pi.  89.  cites  5  £*  4*  126. 

4*  So,  I  fhall  have  adion  upon  the,  cafe  for  forging  ofafaUe  tejia* 
menty  fr  of  a  fidfe  releafe  which  is  pleaded  again/t  nUy  by  which  1  am  de* 
hyed'f  wherefore  after  argument,  the  defendant  pleaded  not  guilty, 
notwithftanding  it  was  faid  for  the  defendant,  that  the  a£tion  does  not 
lie,  inafinuch  as  the  plaintiff,  in  fuit  thereupon,  may  plead  non  eft  fac- 
tum; and  a^on  upon  the  ftatute  is  not  given  in  this  cafe.  Ibid. 

5.  \£  one  forges  a  deed,  and  another  proclaims  it,  a^on  of  forgery  of 
deeds  does  not  Ue  againft  him  who  proclaimed  \  for  the  writ  isfabrica^ 
vit  tf  proclamavity  and  it  is  fufficient  for  the  defendant  to  traverfe  the 
fitrgingy  without  the  proclaiming  in  an  a^ion  againfi  onoy  otherwise  it  is 
in  an  a^on  againft  two ;  for  one  may  forge  and  the  other  proclaim. 
Per  Ncedham  J,  ^u  Forger  de  faits,  pU  i8.  cites  14  E.  4,  32. . 
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jtnd  if  the  6.  If  A.  makes  a  deed  of  feoffment  in  December,  and  -itftrrditty 
^^^^"-  and  before  livery  and  feifxn  executed,  ^^  feoffor  feU^  the  lani^  gotd 
very  to  be  m-  ajjuronce  to  another^  and  after  this^fir/i  feoffee  takes  livery  efjeifin  ef 
ehrjedgem-  the  feoffor ;  this  is  forgery  m  the  feoffor  anofcoffee.  Mo.  655,  Midu 
7me(^c\^  44  &  45  Eliz.  in  the  Star  Chamber.  Salway  v.  Wale. 

day  of  the  niakin(r  of  it,  this  indorfement  it  alfo  forjrery,  becaufe  'tis  written  to  the  intent  to  defraod 
the  mean  aflurance.  So  it  is  of  *  anteJafing  of  ^  deedy  for  fucii  purpofe.  Mo.  655.  Salway  Y.Wate 
— •  3  Inft.  169. 

But  ante-  y^  jf^fj  antedating^  a  counterfeit  deed  is  forgerj',  and  fo  is  ctimteT' 

forecry  If  fi^^^^S  ^^^  hands^  names j  andfeals  of  the  feoffees  to  the  counterpart  di 
there  be'not  the  forged  dccd.  Ai)d.  102.  Trin«  24  Eliz.  Puckering  v.  Fiiher  and 

a  mean  in-    Langton. 

tereft  in  ° 

any  third  perjon  to  be  prtjudiced  by  it.  Mo.  635.  Salway  v.  Wale. 

If  a  roan  8.  If  a  man  forges  a  bond  in  my  name^  it  is  poffible  I  may  be  dam* 

makes  an  nified  by  it,  but  *till  it  is  put  in  fuit  againft  me,  I  cannot  bring  aSim 
in  my^^^**     againft  the  forger.  Per  Gold.  J.  Arc.  6  Mod.  46.  cites  19  &•  6.  ♦ 

name,  I         24.  Hob.  267.  6  £•  4.  7.   2  Bulf.  208* 

ihall  not 

have  difceit,  becaufe  I  msiy />lead  non  ejljaaum.  F.  N.  B.  96.  (B)  Marg.  cittes  19  H.  6. 44*— *  Tlrii 

ieezni  mirpriuted. 

9.  A  perfon  cut  off  a  deadman^s  handy  and  put  a  pen  and  a  leal  in 
sty  andfofigned  andfealed  and  delivered  the  deed  with  the  dead  handy 
and  fwore  that  he  (aw  the  deed  fealed  and  delivered,  and  upon  this  he 
was  conviSed  of  forgery.  Sti.  362,  363.  Hill.  1652.  The  King  v. 
Howell  Gwin. 

10.  Darnell  (Seij.)  faid,  that  defendant  may  bring  an  a^on  upon 
his  cafe  againft  the  plaintiSy  for  fuing  him  upon  a  forged  bondy  and  that 
a  verdi^  therein  would  be  evidence  for  him,  it  being  between  the 
fame  parties.  6  Mod.  234.  in  cafe  of  Selby  v.  Green. 

(C)  In  Refpedl  of  the  Alteration  of  the  Deed,  &c. 

If  fucbper-  I.  /^  N  E  wrote  the  will  of  a  perfon  mortally  fxck,  and  infertedm 

fcrisV"  ^'^^  ^^  '*'  ""^  ^f^^  ^*'  teflatar  was  Jpeechlefs  and  without 

ciaufc  in  memory  and  without  any  dtre£fion  before^  for  the  inferring  of  it,  and  it 

the  will  being  moved,  whether  this  was  forgery  of  the  will  and  punifliable,  by 

the^evTfe^  the  ftat.  5  Eliz.  it  was  agreed  and  refolved  bjr  the  better  opinion, 

of  any  lands  tbat  it  was  not.  D.  288.  pi.  52.  Pafcb.  12  Eliz.  m  the  Star  Chamber. 

or  tene-  The  Cafe  of  Sir  John  Marvin's  will* 

mcntSy 

vhich  teftator  had  in  fee  fimple  falfly,  without  any  warrant  or  diredtion,  though  be  did  not  forcP* 
or  falily  make  the  whole  will,  yet  lie  is  punifhable  by  the  ftatute  5  Eliz.  as  hath  been  often  held  in 
the  Star-Chamber,  contrary  to  the  opinion  reported  by  my  I«d.  Dyer.  3  loft.  170. 

Koy.  99.  ^*  If  obligee  alters  or  razes  (libris)  &  inferts  (marcisy)  this  is  not 
s.  p.  Mich,  forgery  punilJhable,  becaufe  it  prejudices  no  body  but  hiinfelf  in  roid* 
£iif  mack  ^"S  ^^^  bond,  and  leflening  the  duty ;  but  if  be  had  incnafed  tbijwn^ 
V.  Allen!—  or  Uffened  it  to  avoid  any  collateral  prejudice  to  himfelfy  or  to  prgadicc 
I  saik.  ns-  anomer,  it  would  be  forgery.  Mo.  619.  Mick  43  aw43  £lix«  ia  tbo 
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3*  Omitting  a  thing  or  legacy  outrfa  wiU,  which  is  appcnnted 
to  be  iiiferted  is  not  forgery*  But  if  he  is  direded  to  give  eftate  for 
life,  with  remainder  to  another  in  fee,  and  he  omits  thi  eftate  for  life^ 
by  which  remainder  in  fee  takes  effe^  prefently^  this  is  forgery* 
fFriting  a  will  and  bringing  it  to  a  perfon  of  nm fame  ntemaria^  and 
he  allows  it)  it  is  void  but  no  forgery ;  hut  filing  up  blanks^  during 
tbe  time  of  his  being  non  Cuiae  memoriae,  was  thought  to  be  a  mij' 
demeanor  if  he  knew  him  to  be  non  fanae  memoriae*  Mo.  760.  [  4^5  J 
Pafch.  3  Jac.  in  the  Star  Chamber,  Combes's  cafe. 

4*  If  A.  makes  a  true  deed  of  koffment  of  the  manor  of  Dale  unto  ^0  »f '» ^^ 
B.— and  B.  or  fome  other  rafe  out  D.  (the  firft  letter  of  Dale)  and  '^^^  ""^ 
put  in  S.  whereby  it  is  falfly  altered,  and  made  the  manor  of  Sale :  pounds  hj 
this  is  within  the  ftatute,  3  Inft.  169,  ihe  year  b« 

granted  out 
of  land  in  fee,  or  for  life,  &c.  and  the  graotee  or  any  other  rafi  out  (one)  and  inftead  thereof  wriu 
(two)  this  is  within  the  ftatute.    3  Inft.  1 69. 

5.  But  if  one  having  a  leafefor  twenty years^  alters  the  fame  into 
thirty  years  ;  this  is  no  forgery,  becaufe  it  vf2S  a  good  deed,  and 
not  forged  at  the  firft  making.   Star  Chamber  Cafes,  44. 

6.  A  man  may  lofe  an  honeft  debt  by  playing  a  trick  to  come 
at  it;  and  Sir  Wip.  Beverfham's  fifter's  cafe,  was  cited,  who  adding 
ajtal  to  a  nate^  which  was  fufficient  without  a  fea1,loft  her  fecurity  ; 
cited  by  Hutchins  commii&oner.  Trin,  1690.  2  Vem.  162.  in  cafo 
of  Hitchcox  V.  Sedgwick. 


(D)   Forger.    Who. 

I.  1^  O  acceffary  can  be  in  forgery,  but  all  are  principals.  Mich. 
'*'^   44  &  45  feliz.  Mo.  666.  Booth's  cafe. 

2.  To  caufty  is  to  procure  or  counfel  one  to  forger  &c.  To  affent^ 
is  to  give  his  afTent  or  agreement  afterwarcis  to  the  procurement 
or  counfel  of  another;  to  confent^  is  to  agree  at  the  time  of  the 
procurement  or  counfel,  and  he  in  law  is  a  procurer.  3  Inft.  169. 

3.  In  a  ftrift  fenfe,  he  that  caufes  a  forgery  to  be  done  is  a 
forger  himfelf ;  but  then  it  ought  to  be  laid  fo  in  the  indi6hnent. 
5  Mod.  138.  Per  Cur.  Mich.  7  W.  3.  in  cafe  of  the  King  v. 
Stocker.  -. 


(E)   Publication  thereof;  What  is,  or  amounts  to 

it. 


'•  P  O  R  G  E  R  of  deed  lies  where  termbr  may  pray  to  be  r/- 
ceivedy  andjbews  a  forged  deed  ofleafe ;  per  Moile ;  for  h« 
^f    cannot  be  received  without  fbewing  deed.    Br.  Forger  de  faits,  pL 
(fl^-    *  S«  cites  9  E.  4.  37, 
i^       2.  A  man  mall  ihew  deed  informedon  in  remaindet ,  and  jtt^ . 

^^^  when  it  if  fbssm%  the  tenant  (hall  not  have  anfwer  to  i%  if 
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the  deed  be  forged,  he  (hall  have  an  adton  of  forger  of  the  deed; 

per  Cur.  Br*  Forger  de  faits,  pL  20.  cites  lO  £•  4.  i. 

3,  If  A.  tellith  B.  thatfuch  a  deed  isfalfsy  OTid  forged^  ml  yet  i. 

wiU  aftir  pronounce  or  tublijb  this  to  be  a  true  deed^  and  afterwards 

it  fidleth  out  by  proof,  toat  the  relation  of  A.  was  true,  and  die  deed 
•  5  £/«.  forged ;  B.  is  in  the  danger  ♦  of  this  ftatute ;  and  fo  was  it  re- 
tmp.  14.        folved  in  the  cafe  of  the  Lady  Grbsham  f.  Booth,  &c.  sinft. 

which  fee       .^. 
tt(A)  '?'• 

4*  If  an  innocent  perfon  receive  money  upon  a  forged  nott^  not 
knowing  any  thine  of  the  forgery,  it  is  no  crime  in  himj  but  he 
ihall  anfwer  for  the  money  folely ;  but  receiving  money  upon  a 
forged  note,  knowing  the  forgery^  is  a  publication  of  the  forgery. 
Per  Holt,  Ch,  J.  la  Mod.  494.  Pafch,  3  W.  3.  the  Ki^  t. 
Eller. 


[  466  ]  (F)  What  may  be  done  in  Cafe  a  Deed  be  denied, 

as  forged ;  And  if  found  forged,  what  fhall  be 
done  with  the  Deed,  &c. 

I.     jfSS  IS  E  was  adjourned  into  banco,  upon  denaamr  rfi 
•"  tardyy  and  die  defendant  at  the  day  would 


have  pleaded  reUejif 
and  was  not  fufFered ;  for  it  was  not  made  after  the  adjournment^  and 
the  plaintiiF  recovered ;  and  notwithftanding  that  the  deed  rfreleo^ 
appeared  to  be  falfe^  and  oufter  is  confefled ;  yet  the  defendant 
was  not  imprifoned,  for  the  Juftices  are  out  of  the  county  where  die 
aflife  was  brought.  But  it  feems  to  me  that  the  reafon  is,  becade 
the  plea  was  not  admitted  of  die  releafe ;  for  the  juftices  of  bancoi 
upon  adjournment,  ihall  give  fuch  judgment  as  the  juftices  of  affife 
ibould  give  in  the  countv.  Br.  Imprifoment,  pi.  54.  cites  2}. 
Aff-S. 

2.  In  affife,  die  tenant  pleaded  falfe  releafe^  to  which  the  plaintiff 
was  a  ftranger,  and  therefore  they  were  at  ijffite  upon  the  feifin  rftk 
feoffor^  and  found  for  the  plaintiff,  and  that  the  releafe  was  falie, 

and  the  tenant  was  t^ken,  quod  minim !  where  the  releafe  was  not 
in  iflue,  and  alfo  the  releafe  was  made  to  A.  que  ejlate  the  tenant  clamed^ 
and  not  to  the  tenant  himfelft  Br.  Imprifonment,  pi.  55.  cites  24. 
Aff.  3. 

3.  In  debt  for  ftirging  of  deeds,  {(judgment  pafs  for  the  plainti^ 
it  (hall  be  a  good  barr  in  every  court  afterwards,  in  a£tion  brougfat 
upon  this  deed,  quod  nota  bene.  Br.  Faits,  (d.  43.  cites  37  H«  6. 
13.  per  Choice. 

I  4.  Wh^n  a  deed  is  denied,  the  law  has  appointed  it  to  renuun  ii 
court,  and  the  cu/los  brevium  to  have  the  cufody  of  it^  5  Rep.  75^ 
a.  per  the  reporter  cites  F.  N.  B.  243.  (L)  (out  it  fliould  k 

5.  If  die  hujhand  and  wifefue  a  honJj  made  to  the  vnfe^  in  C*  R 
and  the  deed  is  there  denied,  for  whicn  reafon  it  remains  in  M 
keeping  of  the  cuftos  breviumj  and  the  hufianddUs^  the  wifi  «n 


have  a  writ  out  of  chancery^  direded  to  the  eujlos  brevium  in  C.  B« 
ta  deliver  the  deed  to  the  wifey  becaufe  the  plea  is  determined  by  the 
death  of  the  hufband.  F.  N.  B.  243.  (I) 

6.  A  deed  upon  evidence  was  found  not  to  be  the  defendant's  A  bond  be- 
deed,  and  by  confequence  forged ;  and  it  was  iniifted  on,  that  the  j."K  ^o""^ 
court  ought  to  cancel  it,  yet  the  court  denied  it,  becaufe  there  might  deff^bnt* 
he  errar  in  the  proceedings^  for  which  the  verdiS  might  be  fet  afide,  prayed,  that 
and  then  the  bond  would  ftand  unimpeached,  and  fo  the  matter  be  i^  ^*s>)t  re- 
brought  in  queftion  again ;  and  fo  it  was  refolved  it  ihould  not  be  ^^"bat 
cancelled,  but  remain  in  court  uncancelled.     6  Mod.  233,  in  cafe  of  the  court 
Selby  v.  Green.    Cited  per  Holt,  Ch.  J.  as  Sir  Sol.  Swale's  denied  it, 

^3/^  and  faid, 

^"^'  that  fach 

matter  had  been  often  moved,  but  never  granted,  and  caufed  the  bond  to  be  delivered  to  tlie  plain- 
tiffs. Sid.  131.  Palch.  X5  Car.  2.  B.  R.  Goillims  v.  Huley— Jenk.  70.  in  pi.  32. 

A  deed  found  forged  by  verdi^,  and  which  concerned  an  eitate  of  xzool.  a  year,  was,  hy  ar^t 

ir(mghi  into  ehancety^  ^wA  a  year's  time ^iv en  to  fujlify  the  deed,  by  a  new  trial,  where  hepleafe ;  and 

becaufe  within  ttie  year  he  h.id  a  new  trial  m  Chefter,  zndfoufni  ajruin/i  him,  it  was  now  moved, 

V.       that  the  year  being  pad,  the  deed  ihould  be  cmicelitJ,  and  diamned,  and  decreed  accordingly.  Sid* 

xyo.  Mich.  15  Car.  2.    Gerard  v.  Phittoa. 

7.  A.  was  fued  as  executor  to  J.  S  upon  a  hond  of  10,000 1,  fet  *  Sid»  »3»« 
up  by  an  old  woman,  that  looked  after  J.  3*  an  old  mifer,  as  his  car!  i-'b. 
nurfe  i  and  upon  non  ejl  faSlum  pleaded,  it  was  found  upon  a  trial  r.  s.  c. 

i'  at  bar,  not  to  be  the  deed  of  J.  S.  and  upon  the  authority  of  f  Wy-  1 5Rcp.74« 
>>  mark's  cafe,  in  5  Rep.  it  was  made  a  queftion  if  the  Dond  (hould 
f^  not  be  cancelled  ?  and  it  was  'Jield  that  it  Jhould  not  he  cancelled^  be«- 
i^:,  caufe  the  judgment  might  be  reverfed  by  writ  of  error,  but  ihould 
t;^  be  kept  in  court,  i  Salk.  215.  cited  per  Holt,  Ch.  J*  as  Sir 
r^f   Huley's  cafe. 

2^v  8.  The  plaintiff  making  de&ult,  and  upon  opening  of  the  caufe,  r  mJ^pj  1 
tjgi  It  appearing  that  the  plaintiff  had  forged  feveral  notes  or  writings  ■•  t  /  J 
p^  in  the  defendant's  name,  it  was  prayed  by  the  defendant;'8  counfel, 
11%  that  fuch  bills  or  notes  might  be  torn  or  obliterated ;  but  Mr.  Solici- 
tor General  obferved  to  the  court,  that  a  forged  deed  or  writing, 
l^ii^;  cannot  he  torn  or  defaced  by  lauij  but  muft  be  kepty  fo  that  the  king 
,^'fi  may  proceed  upon  it  againit  the  .criminal.  Mich.  1682.  Vern.  66« 
ij^H  Frankland  v.  Hampden. 

^^i^     9.  The  obligee  made  a  material  razure  in  the  condition  of  z  bond,  |[>af"e'# 
^i-  and  after  brought  an  aSioo  upon  the  bond  i   and  the  defendant  ^oved Vhis 
.,  c^  having  had  oyer^  and  the  bond  being  now  in  court,  and  the  razure  cafe,  and 
^     discovered,  the  defendant  pleads  non  eft  fa£him,  and  notice  of  trial  "^^***^5l% 
.||^j^ given;  but  when  the  plaintiff  underftood  that  the  defendant  had  gl^vwtiir 
^t-f:>ui\d  out  the  cheat,  a^id  could  prove  it,  he  countermands  thejiotice  i  opinion,  he 
\Lf^md  it  wa?  moved,  upon  affidavits  of  this  matter,  that  the  bond  <'a»d>  ^h^t 
^^  jbould  remain  in  the  cu/lody  of  the  officer  of  the  court  tiU  the  caufe  '^^t'^^-^u 
.  i^i^was  tried  J  for  otherwiie  the  plaintiff  would  ftay  until  the  defend*  bring  an 
#t$fnt's  witneffes  were  dead,  and  put  this  forged  bond  in  fuit  againft  a^ion  oa 
^.^im,  when  he  could  by  no  poffibility  relieve  himfelf  aeainft  it;  ^^ [„;['' i^^^ 
'       and  now  if  he  (hould  try  it  by  provifo,  the  plaintiff  would  be  non-  ch  a  faffs 
J' ^^ited,  and  might  begin  again.    Per  Cur.  the  defendant's  beft  way  ^<^'*  >n<s 
^  .-would  be  to  caiTv  the  caufe  down  by  provifo  5  and  if  the  plaintiff  ^^  ^^^^ 
^jhojiM  fu£fer  bim^lf  to  bn  noofuited,  whereby  the  fuin  would  be  at  would  be* 

\^    '  "Oq  3  9^  evidenct 


O 
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for  him,  it  an  end,  and  the  phuntiff  entitled  to  take  his  bond  out  of  court,  jtt  At 

twwsn^thT  ^^^fi*^^  wduld  bi  gnat  tuiience  againft  him  in  OMtbtr  a^hn  to  be 

famc"par!  brought  thereupon,  or  elfe  he  might  get  his  witnefies  teftimonf 

ties  s  and  perpetuated  in  chancery.   6  Mod.  233*  Mich.    3  Annae,  fi.  R. 

IrSty  Sclby  V.  Green, 

bis  modon.  Ibid.  234. 

10.  In  eje^nunt  the  plaintiff  made  his  title  under  feveral  deeds, 
but  the  jury  yottffi  againfi  the  detds\  and  upon  motion,  the  cmrt 
ordered  them  to  be  kept  in  the  officer* $  handsy  in  order  to  a  pr^ea^m 
for  forgery  i  but  upon  application  to  the  court  of  cbanceryj  whence 
the  ijfue  was  direSfed^  a  new  trial  was  granted,  and  diercfore  the 
plaintiff  mffued  to  have  the  deeds  out  of  court  \  and  Holt,  Ch.  J.  hdd, 
that  they  muft  be  delivered  out,  as  this  cafe  was,  becaufe  the  deeds 
were  not  in  iffue  dire^fly  upon  the  pleadings  in  the  caufe ;  odierwife 
if  the  iflue  had  been  non  eft  b&\xm.  l  Salk.  215.  Hill.  4  Annsei 
B.  R.    Fitch  V.  Wells. 


(G)  Aftions  and  Pleadings, 

X.  /CONSPIRACY  againft  federal  for  forging  a  deed  (fentaik 
^  of  land  of  the  plaintiff,  by  which  he  was  put  to  great  tra* 
vail,  cods,  and  expences,  and  [forced]  to  fell  his  chattels,  but  be-? 
caufe  it  was  quod  talis  procuravitfuchaone  to  forge  thedeed^  and  he 
was  the  fame  terfon  who  was  named  in  the  writ^  and  fo  he  cannot 
procure  himielf^  therefore  the  writ  was  abated  quod  nota;  but  it 
is  badly  reported.  Br.  Confpiracy,  pi.  7.  cites  46  £•  3.  20. 

2.  In  forger,  &c,  defendant  (aid,  that  at  the  time  of  the  maiimg  and 
publijhing  fuppofed  he  himfelf  wasfeifed  of  the  tenements  infee^  abffnt 
hoc  that  the  plaintiff  then  had  any  thing,  Newton  faid,  it  was  no  plea, 
for  it  may  be  that  he  difleifed  us,  and  made  the  deed,  and  we  re-entered, 
and  fo  difturbed  of  the  poffeifion  i  after  Cot.  J.  (aid  the  plea  is 
good  prima  facie  ;  for  then  you  cannot  be  difturbed  of  your  pof* 
feifion,  and  if  you  have  fpecial  matter  (hew  it.     But  note,  tiut  the 

[  468  ]  (tat.  of  I  H.  5.  3.  fpeaks  of  poffeffion  and  title,  and  difleifor  has 
title.     Br.  Forger  de  feits,  pi.  9.  cites  8  H.  6.  33. 

3.  If  a  man  brings  an  ^i&ion^  sind  fuppofes  that  the  defendant  forged 
and  proclaimed  a  deed^  he  Jhall  anjwer  to  both^  per  Bab.  Br.  rdtgtr 
de  &its,  pi.  I.  cites  9  H.  6.  26. 

•Notgua-  4.  If  an  adlionbe  brought  again/l  twoy  and  onefaysj  that  he  £i 
miuod  for  ^otforgCy  and  the  other  fays^  that  he  did  not  proclaim^  it  is  not  good  \ 
goofl  iffue,  but  each  muft  plead '^  not  guilty  as  to  all,  per  Bab.  Br.  Forger  de 
without  ar-  feits,  pi.  I.  cites  9  H.  6.  26. 

frumcnt. 

Br.  Foiger  de  faits,  pi.  17.  eites  37  H.  6.  37.-  .S.  P.  Ibid.  pi.  ai.  cites  si  H.  7. 15.  and  zo  B. 

6. 3.  ace. 

5r.  Accord.       5.  Forger  de  faits ;  defendant,  proteftando  that  be  £d  mtfirgoyfrt 

5  cllsr.  ^^^^'^*  ^^^  *'  ?^^  ^  ^^^^^  rf  ^^"^  in  fatisfaaion  efthe  tre^Sj  U 
Barr'rpi.'    ^bicb  plaintiff^  agreed^  judgment  fi  aftio*    Plaintiff  (aid,  this  is  no 

32.  cites  pleS) 
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ptea,  without  £iving,  that  they  accorded,  ice*  Newton  iaid,  defen- 
dant has  pleaded  beft  ;  by  which  plaintiff faidy  he  did  not  naive  it  in 
fattsfa^im  of  this  trefpafs^  P^lft*  ^9  H..  6.  29. 

6.  In  forger  of  deeds,  the  defendant /aid  that  the  plaintiff  was  fei fed  *  The  v^t'a 
of  the  manor  of  D*  in  fee^  ana  covenanted  with  y.  N,  to  enfeoff  him  w^^»  '^^t 
of  the  manor  of  D.  and  J.  N.  prayed  the  defendant  to  write  the  deed  •fe^'^f^bri- 
accordingly,  which  he  (iid,  and  put  a  feal  to  it,  by  the  command  of  cavic,  and 
the  plaintiff,  and  read  the  deed  at  the  [making]  the  livery  and  feifm,  cunudiYiza 
which  is  the  feme  forging  and  proclaiming ;  judgtncnt  ft  adUoj  and  ^g^^^Jfl*/  • 
a  good  plea,  per  to^.  Cur,  notwithiianding  that  the  writ  be  *  fepa-  Jligment 
ralia  fa3a  febricavit;  and  be  jujiified  verafa£la\  quod  nota.  fir.  of  the 
Forger  de  faits,  pi.  10.  cites  2i  H.  6,  4.,  count ;  u, 

o  f  r  -r  nojj  alloca- 

tur;  the  reafon  feems  to  be,  becaufe  tbtre  is  no  other  form  of  the  writ*  Br.  Forger  de  faits,  pl«  9. 
cites  8  H.6.  33.    Br.  General  Brief,  pi.  6.  cites  S.  C.  8  H.  6.  34.. 

y.  The  defendant  faidy  that  the  plaintiff  had  nothing  in  the  franks  S.  P.  per 
tenement  at  the  time  of  the  forgery  and  proclaiming,  which  was  ad-  ^  „  "^  he 
mitted  a  good  plea,  and  iflue  taken  thereupon  ^  quod  nota  bene,  does  mtfay, 
Br.  Forger  de  faits,  pi.  11.  cites  21  H.  6.  51.  «'  the  time  of 

the  procLum" 

ifig ;  for  the  forgery  and  proclaiming  is  fuppofed  on  one  and  the  fame  day  ;  and  after  they  were 
at  iffue  ut  fupra,  viz.  without  mentioning  of  the  proclaiming  as  it  feems.  Brook  fays,  he  wonders 
at  the  plea ;  for  it  may  he  that  he  had  in  nvfrjion  c  remalmi'^r,  though  he  had  not  in  the  franktene- 
ment,  and  the  ilTue  is  good.    Br.  Forger  de  faits,  pi.  12.  cites  22  H.  6.  t6« 

8.  In  forger  of  deeds,  for  that  the  defendant  fuch  a  day  and  year  ^n^  theif- 
forgedand  proclaimed  a  deedy  by  which  the  feme  of  the  plaintiff  made  ccfvcd?*^ 
afeoffittint  to  N.  of  bis  land  in  D.  and  letter  of  attorney y  by  which  the  h.  6.  3.  a. 
fame  defendant  Jhoidd  be  attorney  to  deliver  fei  fin  to  the  faid  N.  &c.  to  P\-  *'  -7-* 
which  the  defendant faid^  that  the  feme^  before  the  coverture^  was  \^^^^^i' 

feifed  infee^  and  caufed  the  defendant  to  write  the  faid  deed  and  letter  61.  cit^ 
of  attorney  of  the  faid  lands  in  D.  to  the  faid  N.  but  he  alledged  other  S.  C, 
date  than  the  plaintiff  alledged^  and  that  he  wrote  ity  and  delivered  it 
to  the  feme  of  the  plaintiff  to  fealy  which  Jhefealed  and  delivered  as  her 
deedy  by  which  the  defendant  made  livery  £/*  feifin,  and  publijhed  it 
prout  ei  bene  licuity  abfque  hocy  that  he  is  guilty  of  any  fuch  felfe 
forging  or  publifhing  modo  &  forma.  .  Br.  Forger  de  feits,  pL  3. 
cites  27  H.  6.  3. 

9.  Forger  and  proclaiming  of  a  deed  by  A  to  W.  N.  in  fee,  &c,  Br.  Tra* 
the  defendant  faid  that  A  wasfeifedy  and  infeofed  JV.  and  his  feme  J^'^.f p',P*5^ 
in  fee  who  diedy  and  he  as  heir  read  and  proclaimed  the  deed^  &c.  and  cites  31  H. 
the  beft  opinion  was,  that  it  is  no  plea  without  traverfing  the  for-   6. 12.— But 
gery  y  but  by  others  it  cannot  be  intended  the  fame  deedy  for  that  \'^'^^^  ^ 
which  was  a  deed  to  W.  and  his  feme,  was  a  deed  alfo  to  W.  and  ,fb.*pi.  4,' 
fevcral  c  contra,  in  as  much  as  it  was  not  to  W.  only,  therefore 

^uxre.  Br.  Confe(s  and  avoid,  pi.  62.  cites  32  H,  6,  j. 

10.  The  plaintiff  counted  (inter  alia)  that  he  foreed  a  felfe  re^  [  469  ] 
leafe  by  which  J.  ought  to  releafe  to  the  defendant  all  the  right  which 

he  had  in  certain  land,  the  defendant  faidy  that  thejaid  J.  by  the  deed 
which  hejhewedy  releafed  to  him  all  the  righty  &c,  which  is  the  fame 
deedy  which  he  pronounced,  publiflied,  and  read ;  abfque  hoc  that  this 
TfUaft  is  forgfd  andfalfe^  &c,  and  no  plea  s  for  (he  abfQUe  hoc,  does ' 

Q  0  ^  ntt 


not  an/iver  the  declarattM ;  by  which  he  juftiiied  ut  fupra,  aijfftu  Aar, 
that  he  is  guilty  of  the  makings  pronouncings  orpuklifinng  ofanyfacb 
deed  as  in  the  declaration  aforefaid  fpecified\  and  a  good  plea.  fir. 
Forger  de  iaits,  pi.  5.  cites  33  H.  6.  2i. 

1 1.  And  note,  that  none  can  juftifv  as  above,  if  he  has  not  the 
deed  in  his  hands  ready  to  (hew  5  ana  if  not,  muft  pkad  not  guil^ 
generally    Br.  Foreer  de  faits,  pi.  5.  cites  33  H.  6.  2i* 
S.  p.  Br.  12.  In  forger  ot  deeds,  the  writ  was^  diverja  feparfilia  faita  V 

^z^^^l^i,    minimentay  and  the  coura  was  ef  a  deed  offeojpmnt^  and  a  letter  of 
C^— •  In  attorney  \  and  therefore  the  beft  opinion  was,  diat  the  count  jhil 
Br.  it  it       abatoy  becaufe  it  is  not  warranted  by  the  *  writ.  Br.  Forger  de  bits,  ^ 
^'^^        pi.  7.  cites  35  H.  6.  37. 

13.  Forgery  of  deeds,  and  proclaiming  of  them  at  D.  by  tMch 
the  plaintiff'  was  interrupted  of  his  poffeffion  of  certain  lamd  im  S. 
the  defendant  faid  thzt  nofuch  vill  hamLt  nor  place  was  kmowm  at 
of  the  vill  and  hamlet^  by  the  name  of  S.  in  thejame  county  i  and  this, 
&c.  judgment  of  the  writ,  and  tne  others  e  contra,  and  this  ifliie 
/eems  to  be  by  reafon  of  the  vifhe.  Br.  Forger  deiaits^  pi.  19.  dm 
3  £.  4«  26.  and  4  £.  4.  41.  accordingly. 

14.  And  qusere  if  it  be  a  good  plea  to  fay,  that  the  phuUiff  never 
had  land  or  tenement  in  S.  for  it  feems  diat  he  may  plead  not 
guilty,  and  give  this  matter  in  evidence.  Br.  Forger  de  £uts, 
pi.  19. 

15.  Forgery  of  deeds,  the  defendant  faid  that  J.  5.  mode  tht 
deedy  andfealed  itj  and  delivered  it  to  the  drfendant^  fecundnm  vim 
fa£iiy  abfque  hoc^  that  he  forged  or  proclaimed  \  Wood  hai^thejpuial 
matter  Jhall  not  be  enter ed^  &  Cur.  contra.  But  per  Brian,  be  fiiall 
ihew  the  deed,  and  otherwife  it  (ball  not  be  entered,  becaufe  it 
feems  that  it  is  only  the  general  ifjite*  Br.  For^  de  fiits^  pL  23^ 
cites  10  H.  7.  29. 

1 6.  Note,  it  was  agreed  arguendo,  diat  «f  fi^^^  P^^^  ^  "^ 
guiltyy  is  a  good  ifiue  in  forgery  of  deeds.  Br.  Forger  de  (aits,  pl« 
21.  cites  21  H.  7.  15.  .        ' 

17.  For  pleadings  on  this  fbtute,  5  Etiz.  14./  2.  fofi  Lutw.  I9Q» 
ColUngwood  V.  Jefferycs. 


(H)    Adlionsi    By  what   Perfons,   in  rdpcft  of 

Eftate. 


i.  T  N  forger  of  deeds  by  W.  aeainft  J.  and  laid  that  he  hatiforged 
and  proclaimed  certain  (alfe  deeds  of  fuch  land  in  difturkmce 


3o  where 
•K4  abates 

Uc/ihe'b^r  of  the  title  and  poffeffton  of  the  plaindiF.  Hals,  frotefiando^  mt 
fl^  have  coT^effrng  the  makingy  and  for  plea  faidy  that  at  the  time  of  the 
Foi^crdc'  7w>i'f^ /«^^rf,  faff,  the  defendant  himfelf  was  feifed  rf  the  land 
faits,  pi.  14.  i^  fif*  Cot.  before  the  defendant  had  any  thing  the  feather  and 
cites  4  H.  mother  of  the  tlaintiff  were  feifed  in  fee^  in  right  of  the  mfe^ 
*•  *5-  and  had  iffue  the  plamtiff\   Uie  feme  diedy  and  the  father  was  f#- 

nant  by  the  curtefy  ti/i  dijeifed  by  the  defendant^  wbicb  defendamt, 

fnfed 
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fnfii  hf  AJfetfirty  made  the  falfe  deedsy  ice.  and  fo  fee,  that  at  die 
time  of  the  difleifin,  he  in  reverfion  had  neither  pofleffion  nor 
reverfion,  but  right  of  rfV€rJion\  and  yet^  by  thQ  opinion  oi  the 
court,  the  a6Hon  well  lies ;  by  which  he  bid  Hals*  to  anfwer.  Quod 
nota.    Br.  Forger  de  faits,  pi.  14.  cites  4  H.  6.  25. 

2.  PlaintiflF  declared,  that  the  defendant  forged  a  reUaJi  in  name  f  470  1 
rf  the  ancefler  of  the  plenntiffi    Fulthorp  fiud,  that  the  fiune  ancef- 

tor  made  die  releafe  to  R.  men  tenant  of  the  land,  whofe  eftate  we 
have,  and  after  the  releafe  came  to  us,  and  we  proclaimed  it  prout 
bene  licuit,  abfque  hoc  that  we  forged  prout,  &c.  Per  Fafton,  you 
forged,  prift,  &c.  and  fo  fee  here,  that  the  heirJbaU  have  this  a£iion 
rf  forgery  in  the  time  of  his  anceftor.  Br.  Forger  de  faits,  pi.  & 
fites  7  H.  6.  34. 

3.  if  a  man  difleifes  me,  and,  during  the  time  of  the  diffnfin^  y.  N. 
forges  deedsj  &c.  and  I  re^enter^  I  (hall  not  have  adion ;  per  New- 
ton.   Br.  Forger  de  faits,  pi.  12.  cites  22  H.  6.  i6. 

4*  In  forger  of  deeds  by  T.  M.  againfl  R.  D.  defendant  faid^ 
that  where  the  writ  is  of  forger  of  deeds j  of  his  lands  ana  tenements  in 
2).  he  iaid,  that  the  plaintiff' had  nothing  in  them  the  day  of  the  writ 
furchafedj  nor  ever  after ^  Prift.  the  plaintiff faid^  that  long  time  be^ 
fore  theforgingy  A.  was  feifed  infee^  and  gave  to  K.  in  tail,  the  re-* 
maifider  to  the  plaintiffs  &c.  and  viizfiatute  isyfi  quis  de  poffefjume  terrt 
fS  tenementi  turhatus  ^  vexatus fuerity  &c.  And  the  beft  opinion 
vas,  that  it  well  lies,  for  he  has  poffeffion  of  the  remaindery  though 
he  has  not  poffeffion  of  the  demefne  during  the  tail ;  but  it  is  not 
adjudged ;  and  cited  15  £•  4.  by  Skreene,  that  a  remainder  may  be 
limited,  and  therefore  it  is  a  tenement,  Br.  Forger  de  £ut^pi.  6. 
^^  33  H.  6.  22. 

5.  If  a  man  forge$  deeds  of  the  land  ofmf  fathery  in  the  life  if 
myfathery  and  afier  his  death 'it  is  proclaimed  \  I  who  am  heir  at  the 
time  the  deed  was  proclaimed,  fliall  not  have  a  writ  of  forger  of 
£dfe  deeds  \  for  the  ion  had  no  right  in  the  life  of  the  fathery  and  the 
a^ion  is  forging  and  proclaiming.  Br.  Forger  ae  faits,  pi.  14.  cites 
15  £•  4.  24.  per  Brian,  Littleton,  and  Choke. 

6.  But  if  a  man  forges  in  the  time  of  the  diffeifory  and  thedijfeifee  -^per 
re-entersy  and  the  forgery  is  proclaimed,  the  diueifee  (hall  have  an  ac-  J|J*^^^^ 
tion  \  for  he  had  right  during  the  diffeifin.    ret  Chocke,  Littleton,  m^nfirvet 
andNeale.  Br.  Forger  de  faits,  pU  14.  cites  15  £.  4.  24.  andfroctaim 

9ftbe  Jijfeijor,  and  the  diileifee  re-entersi  each  oftbtmjhatibavtforgtr  ofdteds ;  far  omhadrigbt^  zxA 
ihOotbtr  Ldfoffeffion.    Br.  Forger  de  6uts,  pi.  14*  cite^  15  E.  4. 14. 

7*  And  if  tenant  for  life  be,  the  remainder  over  infeey  and  a  man 
forges  and  proclaims  falfe  deeds,  the  tenant  for  lifejball  have  affiofty 
and  he  in  remainder  (ball  have  another  a^ion  alfo.  fir.  Forger  de 
£ut5,  pi.  14.  cites  15  £•  4.  24« 


(1}  Indiameat 
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(I)  Indi£tment«    Before  whom. 

i«  1>  Y  5  Eliz*  cap.  14.  §  4.    Juftices  of  oyer,  and  tennxoer^ 
-^  and  affife,  in  tbiirfqJiansftiaU  bear  attdditermne  tbejlt  vf- 

fnues. 
S» of  fors         2.  yufiicii oftbi peaci  in  tbeirfiffionsj  cannot  inquire  of  fbreiog 
ing  •  ktttr    a  falfe  deed  on  the  ftatute  of  5  Eliz.  Cro.  E.  87.  Hill.  30  t&L, 

y.s.icc.     ^•*^ 

For  their  power  is  created  by  a£l  of  pariiamenc  within  time  of  roemery^  and  they  haive  do  id^r 
authority  than  what  is  thereby  given  them  ;  and  the  general  words  of  their  coramiffion,  deocn- 
Dihus  aliis  tranfgreffionibus  &  raalefaAis  c]ailmfcunque>  mufi  be  underllood  of  foch  crinics  as  tfaey 
have  power  over  by  the  feveral  ilatutes  which  created  or  enlarged  their  power,  s  Salk.  ^cL 
Mich.  9  Axum,  B.  R»  the  (^een  v.  Yarrington. 

3«  But  this  felony  is  to  be  heard  and  determined  btfort  ju/Has  tf 

cyer  and  termimry  andjuJHces  rf  ajjifty  in  their  circuit ;  and  though 

'  juftices  of  peace  have  power  to  hear  and  determine  felonies,  trdT* 

pafles,  &c.  yet  they  are  not  included  under  the  name  of  juftices  of 

oyer  and  terminer ;  for  juftices  of  oyer  and  terminer^  are  cnown  by 

r  Aj\  1  one  diftindb  name  and  juftices  of  peace  by  another.     But  the  pf- 

^  itcesrfB.  R.  are  juftices  of  oyer  and  terminer  within  this  ftatute. 

3  Inft.  103.  cap.  41. 

Indiament       4.  IndiSment  for  forgery  upon  the  ftatute  of  the  5  'EA.beffrt  J. 

wkcn  be-     ||„^  2.  jufticis  oftbepeace^  nee  mm  ad  divtrjdt  f domain  Sic^  audind. 

of^peace,^^  W  termnand.  affignat.   It  was  held  by  three  judges,  Popham  doubt- 

€0ntimUng      ing>  that  they  had  not  power  to  take  this  indi&ment  i  for  the^attiU^ 

T^'/f^  which  appomts  that  the  oiFences  (hall  be  enquired  before  juftices 

wSmnon^  of  affife^or  of  oyer  and  terminer,  inUnds  thofe  who  have  gtmrd 

judice ;  yet,  commtffions^  and  not  thofe  who  have  but  a  fpecial  commiiBon,  as 

being  for      juftices  of  peace.  Mich.  3Q&  40  Elia,  B.  R.  Crob  E.  6oi.  Wil- 

forgery,  the  },         i.    *^  .  "^^       ^ 

to  juajh  it,  but  left  him  to  demur,  or  plead.    3  Keb.  773.  pi.  is.  Trin.  af  Car.  a.  B. 
T*  Nichingale. 


■ 

(K)    Indictment.     Exceptions  to  Indidments,  or 

Infornuitions. 

•NoaaUo-  j,  np  H  E  indidmcnt  was,  that  htc  fcientir  fubdak  f^  faUo  fabric 
Keb?<o*i.  cavitquoddamfalfumfiatmfifcntttmiw 

s.c.l-t  To  fc^  venditioni Sj  which  was  iaid  to  be  inreuid^ptr  qu9dJ.  and  A  ^' 
thi$  it  was    fiU  to  J,  S.fucb  lands^  and  then  feU  forth  the  indenture  verb 
^^^     far  quodpojiea  pradi^us  R.  (the  defendant)  fciens  pradi£f.  cbf 
were  it  not   ^Jp  faUam  £ff  contrafaGam  vi  ii  armis  pronunciavit  W  tubJicavi 
a  bargain      and  this  was  ea  intentione  adpirturbandumJiatiiM  titubim  V  interti 

^fe^M  Se  ?^^'  ^'^  -*•  ^'^  ^*'"'  *'''■'•    ^^  ^"^  affigncd  for  trrcr  ♦  that   " 
by  the  iU-    indentures  fit  fortb  were  a  leafe  and  releafe  j  but  the  indi&nent 
cuteyat  tc    of  a  bargam  and  lale>  and  it  Mi  net  appear  wbtn  it  was  hen 

carrietan  ^  . 

nfe  at  com« 
won  law  I 
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and  it  muft  be  inroUed  in  one  of  the  four  courts  at  Weftminfter,  andperCur. 

or  before  the  juftices  of  peace  at  the  feffions,  to  make  it  a  bargain  Jl^rrort'^ 

and  (ale ;  and  that  only  A.  was  party  to  tbt  deidsfetforthj  though  the  a  deed  is 

indidment  is  of  a  deed  by  which  A.  and  B«  did  fell;  and  that  it  within  the 

ought  to  have  been  J  in  quo  contifuiur  that  they  did  felly  and  not  that  ^q^JJ^^^^ 

thev  did  fell ;  becaufe  the  deed  was  void,  which  was  £iid  to  be  op*  %  Keb.soL 

poiitum  in  objefto ;   and  that  vi  CsT  armis  cbartam  pronunciavity  S.  C.--T1US 

(^c.  ihould  have  been  vi  &  armis  predi£iam  chartam  pronunciavit^  ^  ^^  "*" 

&c.  and  alfo  that  the  forgery  Mras  laid  to  be  ea  intentione  adpertuv'^  and  ther^ 

bandumjlatumy^^c,  of  them  and  their  heirsy  and  it  did  |  not  appear  forenonal- 

thatthey  had  a  freehold  \  and  alfo,  that  it  **  ought  to  appear  in  whom  J?^^*"'  * 

the  freehold  was  at  the  time  of  the  forgery^     Adjornatun  Vent,  23,  pafchfVi 

24.  Pafch.  21  Car,  2.  B,  R.  the  King  v.  Ring.  Car.  a.  s.  a 

♦  — — JU 

feemsby  Keble,  that  tliofe  words  were  in  the  indidtment,  and  that  for  want  of  alledging,  that  be  did 
lell  or  convey,  it  was  held  by  TwiTdcn  to  be  ill,  but  Keeling  and  Windham  contra,  a  Keb.  245, 
Trin*  19  Car.  2.  S.  C.  But  i  Keb,  531.  Trin.  21  Car.  a.  fajrs  it  was  afligned  for  error,  that 
the  indidlment  'w?.s  fabricirvit  firiptum^  and  that  by  that  deed  A.  and  B.  bargained  and  fold,  and  does 
not  fay,  cohn^  or  that  he  forged  a  deed  purporting  a  bargain  and  fale,  and  that  Twifden  agreed  this 
exception  on  Heydon's  cafe,  that,  being  on  an  indi6lment,  it  muft  be  taken  llridlly,  and  muft 
ezprefs  all  without  intendment,  which  is  without  prejudice,  becaufe  the  party  may  be  indidled 
again  ;  but  curia  contra ;  yet  adjomatur.— — 1|  Per  Cur.  this  is  inttndcdfHtboUj  the  forgery  beinf 
pf  a  deed,  by  which  copyhold  cannot  p?.fs ;  and  a  leafe  for  years  may  pais  without  iL  a  Keb.  53a. 
S.  C— •••  Non  allocatar.  »  Keb.  501.  S,  C— — — 3  Keb.  51.  S.  C.  and  judgment  lor 
fbeking. 

2«  An  information  was  brought  again/I  three  for  forging^  and 
malicioufly  confpiring  and  contriving  an  entry  of  a  marriage  in  the 
regifter  book,  between  Sir  R.  Dudley  and  Fra.  Vavafor,  to  the  im- 
peachment of  the  dower  of  the  true  wife  of  Sir  R.  Dudly,  and  to 
deprive  his  daughters  of  their  inheritance;  one  only  of  the  defendants 
vf^s  found  guilty.  It  was  objedled  in  arreft  of  judgment,  that  as 
two  were  acquitted,  the  other  could  not  be  alone  guilty  of  the  con- 
fpiracy ;  but  it  was  anfwered  that  the  indiAment  was  good  without 
th^  conjpiracyy  which  was  only  an  inducement  thereto,  and  not  the  f  472  J 
ground  of  the  indictment.  Judgment  was  given  againft  the  defen- 
dant.    Pafch.  1658.  B.  R.  2  Sid.  7 1.    Dudly's  cafe. 

3.  The  ilatute  requires  it  to  be  a  deedfealedy  and  here  it  was  only 
jfcriptum ;  fed  non  allocatur ;  for  when  the  deed  is  recited,  it  is  con- 
cluded with  dat.  &  figillat.  fuch  a  day  and  year,  though  before  it  is 
only  faid  quoddam  fcriptum ;  the  judgment  was  affirmed.    Pafch. 
30  Car.  2.  B.  R.  2  Show.  5.  the  King  v.  Marriot 

4.  Error  was  affigned,  for  that  the  indi£tment  had  not  ill  it  vi  {sT 
etrmisy  and  that  the  indidhnent  was  not  for  nonfeafance,  but  for  mif- 
feafance ;  and  Jones  J.  held  that  this  is  cured  by  the  exprefs  words 
of  the  flatute  37  H.  8.  8.  and  cited  Cro.  J.  Hart's  cafe,  fo  refolved. 
fiut  Twifden  and  Windham  J.  totis  viribus  contra,  and  to  this 
Rainsford  Ch.  J.  inclined  i  but  as  to  this  curia  adviiare  vult.  But 
afterwards,  on  reading  the  ftatute,  it  was  agreed  by  all,  that  the 
want  of  vi  &  armis  was  cured.  Another  error  was,  that  the  in-^ 
didment  la)rs,  that  he  forged  itfuper  caput  fuum  proprium^  wfaeiv  it 
ought  to  be  ex  imaginatione  fua  prq>ria  or  ex  capite  fuo  proprio  ; 
for  as  it  is,  it  muft  be  intended,  that  the  writing  was  written  upon 
his  head,  and  this  misht  be  by  another ;  but  this  was  a  literal  tranf^ 
Ifition  ofthi  wmis  rfthejtaiute^  and  therefore  by  idl  hdd  wdl  enough^ 

Aough 
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though  it  be  not  lb  elegant  tranflation  as  might  be.    2  Lev.  22 f. 
Pafch.  30  Car.  2.  the  King  v.  Mariot 

5.  Information  fet  forth)  that  the  defendant  did  forge  quoddam 
fcriptum  continehs  injefcriptum  obligatorium  per  quod  quidem  icrip- 
tum  obligatorium  A.  obligatus  fuit  pradiSl.  dcfetuUnti  in  40  likrii^ 
&c.  the  defendant  was  found  guilty,  and  exception  was  taken,  diat 
the  fa£b  alledged  was  a  contraaiSiion  ofitfelf\  for  how  covld  A.  be 
bound  when  the  obligation  was  forged  ?  and  alfo,  that  it  did  net  fet 
forth  what  that  fcriptum  obligatorium  was^  whether  it  was  fcriptam 
figillatum  or  not  ?  per  Cur.  the  defendant  is  found  guilty  oJF  the 
forging  of  a  writing,  in  which  was  contained  quoddam  fcriptmi 
obligatorium,  and  that  may  be  a  true  bond.    Judgment  was  aireficd* 

3  Nlod.  104.  Pafch.  2  Jac.  2.  the  King  v 

I  Mod.  137.       6,  The  indi£bnent  was,  that  the  defendant  fabricavit  Jiu  fiAri" 

*  eari  caufavit  a  bill  for  loading,  and  it  was  held  naught  upou  dopur* 

rerj  for  an  indi&ment  ought  to  be  certain  and  pofitive.  I  Salk.343. 

Mich,  7  W.  3.  the  King  v.  Stocker. 

Thereafon        j,  Indifiment  was  for  forging  quoddam  fcriptum  ohligatoriian  rf 

ception^'     J'  *•  ^*  ^^*  objeded  that  it  ffiould  he  fcriptum  purporting  a  writing 

-was,  that  if  obligatory  of  J.  S.    Sed  non  allocatur  3  for  the  5  Eliz.  14.  menctcns 

it  was  falfe  deeds  as  we]I  as  f^lfe  w^tings.     i  Salk*  342.  Hill*  i  Anaae> 

forged,  it       B  ^  ^g  Q^^^^  ^   j^' 

was  not  ^*»  o 

obligatory ;  but  the  court  refolved,  that  though  in  reality  it  is  not,  yet  in  (hew  and  appcaraace  it 

is,  and  that  is  enough  ;  and  fo  it  is  an  obligation,  though  a  &lfe  one.  7  Mod.  151.  S.  C 

8.  In  the  indidment  it  was  laid,  that  the  defendant ^^  &  aw- 
litiffe^  Cff f •  quoddam  fcriptum  obligatorium  fabricavit  bf  contrafecit^ 
Exception  was  taken,  that  the  crime  charged  was  forging  falfely^ 
whereas  it  cotdd  be  no  crime,  if  it  was  not  trulj:  forgra  ;  but  per 
Holt.  Ch.  J.  the  falfo  fabricavit  is  as  much  as  to  iay>  that  he>  being  a 
falfe  and  malicious  man,  did  forge,  and  not  that  the  forgery  was  a  true 

»  forgery,  but  thething  forged  was  not  true  but  £ilfe;  and  judgmenjt  9C« 

cordinsly.  7  Mod*  150, 151^  HiU.  i  Annse^theQueenv.Kiqg^ 

9.  Indidment  was  for  forging  a  cocketfor  5  packs  tfUnmn  cloth ; 
ana  it  was  moved  in  arreft  of  judgment,  for  that  it  was  too  uncertstM. 
But  it  was  held  well  enough ;  and  per  Holt  it  fuffices  that  the  chii^ 
which  it  contains  be  certain  enough,  and  if  any  new  a^Hon  be 
brought,  defendant  fhall  fay,  that  a  former  a£Hoa  was  brought  for 
the  ume  by  the  name  of  fo  many  bundles,  &c.  and  the  ^ueen  had 
judgment.  6  Mod.  87.  Mich.  2  Annae,  the  Qu^en  v.  Browne. 


I0«  Indidhnent  for  forging  a  deed  of  affignment  of  a  leafe^  ^ 
.  -  with  the  mark  of  one  Goddaro,  cujus  tenor  (equitur ;  butfets  nelidsnm 

L  47  3  J  ^^^  f^^i^  ^^  '^  ^^^  affigwmnt ;  and  this  was  objected  for  without  tfatf 
it  could  not  be  a  forgery.  Sed  non  allocatur,  i  Salk.  342,  Pafdu 
2  Anna,  Queen  v.  Smith. 

1 1.  The  defendant  was  convidled  on  an  indidment,  for  that  A. 
and  his  wife  hexng  feifed  oflands^  ^c.  known  by  the  name  of  yaywici^ 
the  defendant  forged  a  conveyance  from  them  of  yaywick^Parkj^rvii 
intent  to  moleft  and  difturb  the  feifm  and  enjoyment,  &c  and  fcr 
this  variance  it  was  moved  in  arreft  of  judgment,  there  being  m 
eivermentj  that  Jaywick  was  known  bv  the  name  of  Jaywick-Paiki 
or  was  parcel  thereof,  or  that  A.  and  his  wife  were  iieifed  thereof)  or 

that 


that  there  was  a  previous  treaty  concerning  Jaywick)  and  Aat  in 
confequence  thereof,  a  conveyance  was  of  Jaywick-park,  an  aver- 
ment of  any  of  which,  it  was  held,  would  have  been  material ;  but 
as  there  was  a  forgery,  and  an  ♦  intent  to  moleft  the  owners  of  Jay-  •  S.  P.  3 
wick  fully  laid  in  the  indifbnent,  and  found  bv  the  jury,  it  was  ad-  t^|1^ 
judeed  by  the  whole  court  to  be  within  the  iratute.  Pafch.  2  Geo*  car. «.  B. 
2.  B.  R.  Gibb.  57*  and  261.  Pafch.  4  Gea  2*  the  King  v.  Croke.      R.tlMKing 

V*  Ring* 

(L)  Vcrdid,  &c.    What  is  a  fufficient  Finding,  or 

Proof. 


and  it  vns  doubted  if  the  fJaintifffhould  j^wiv^i  w  uvu  i^r.  jrurgcr  (efcue 
de  Faits,  pL  2.  cites  20  H.  6.  ii«  andNew^ 

Ibi^^er  of  deeds  be  hrou^hi  ngalnj^  ttuoy  and  it  is  found  that  one  is  gml/y  »ff^f<»Yiryy  atidmt  of  the  pn^ 
s/aimngp  and  that  the  atSn- proclaimtd^  bid  not  forged,  that  by  thb  the  pUiotiff  (haU  recover,  fir.  Foreer 
<!e  faits,  pi.  a.  cites  20  H.  6.  1 1. 

2.  In  forger  of  deeds,  if  judgment  pafles  for  the  plaintiiF,  this  ihall  S.  P.  per 
be  a  bar  in  every  court,  in  an  adion  Drought  upon  this  deed  after ;  S*^^®  ??** 
4|uod  nota  bene ;  and  fo  fee  that  a  deed  found  forged  is  not  pleadable.  Bar,^i.4cl 
Br.  Forger  de  faits,  pi.  i6.  cites  37  H.  6.  13.  cites  s.'c.* 

3.  A.  brought  a  writ  of  forger  of  falfe  deeds  againft  B.  and  counttd  loforma- 
rfan  indenture  in  quo  contimtur  quod  quidam  abbas  monafterii  de  ^*°"  ^"P* 
Gloucefter  dimifit  Jitum  manerii  de  R.  bf  terras  domimcales^  &c.  5^fcnda*nt 
Xbe  leafe  produced  in  evidence  contained  the  fite^  and  all  the  demefne  had  forged 
landsj  except  2  feveral  clofes  there,  fsf f .  calleJj  (^c.     This  evidence  *  ^'*A  *»<* 
was  held  good  enough;  for  it  is  not  neceflary  to  conftrue  terras  [he}^ 
dominicaies  to  mean  onuies  terras  dominicales,  for  the  lands  not  ex-  vf»sofdi» 
cepted  are  terrae  dominicales,  and  fo  the  count  is  fatisfied  by  that  verfeiandt 
evidence,  &c.  i  Le.  139.  pi.  192.  Hill.  30  Eliz.  C.  B.  Atkins  v.  ^'^'^ 

HaieS*  wasinfertid 

rtjlf  bat  «poB  producing  the  difputed  leafc  Long  Meare  wat  not  contaiiudm  it,  either  by  naxneor  bf 
jreneral  words,  but  ill  the  reft  of  the  lands  were  in  it.    And  the  defendant  having  pleaded  noc 
guiltyy  the  court  held,  that  as  the  bill  was  laid,  he  was  not  guilty ;  for  it  is  not  the  jam  Uaf;  Hob 
3,71.  pL  35S.  Mich.  17  Jac.  Meyre's  cafe^  ^  '         * 

4*  The  wrong  alledging  the  time  of  the  forgery  is  not  ma- 
terial, be  it  before  or  after  the  o^ence  committed^  if  it  be  com^^ 
mtted  before  the  exhibiting  the  btlh,  but  if  the  date  of  the  writ- 
ing fiippofed  to  be  forged  had  been  mijlaken,  there  the  defendant 
could  not  be  condemned  of  a  deed  of  another  date ;  for  that  is  not  • 
the  offence  complained  of  in  the  bill,  of  which  the  court  can  give 
fentence;  refolved  in  the  Star  Chamber.  13  Rep.  34.  Pafch.  7  Jac« 
Read  and  Booth. 

5.  Upon  an  indiffment  for  forging  and  publijhing  a  deed,  die  jury  S.  P.thn* 
j^      found  the  defendant  ^«/7/y  of  the  trefpafs  and  forgery  aforefaid\  it  was  *«  wasob- 
^;     olgeftedi  that  this  was  infufficient  \  becaufc  nothing  is  found  as  to  {^^eil 

i^  die  MbcrtT«£. 
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paffesintbe  dw  (NtUIcatioa^.ied  iMO  allocatur ;  for  de  tran^reffione  iM«d!£b  in* 
indiament  dudes  it,  as  in  treTpafi  of  aflkult  and  battery.  2  Lev.  iii.  Trin.  26 
which&tif.  Car.  2.  B.  R.  the  King  y.  Newton. 

word  trefpafs  ;  for  tranfgrefs  prxdiA.  includes  forgery  and  all  the  other  trefpafles.  2  Lev.  221. 
Pafch.  30  Car  %.  the  King  v.  Maniot. 


[474] 


6.  In  a  writ  of  error  brought  on  a  judgment  given  upoo  an  in- 
di£bnent  for  forgery  fome  of  the  exceptions  were,  that  the  jury  had 
found  him  guilty^  deforgeria^  whereas  there  is  nofucb  word ;  fed  non 
allocatur.  For  the  words  make  it  plain  enough  what  their  vcr* 
did  means.  Pafch.  30  Car.  2.  B.  R«  2  Show  5.  the  King  t« 
Marriot. 


•See  (A)    (M)  *  Punifliment.     And  what  fliall  be  recovered. 

I.  5  Elt%.  cap.  14.  §  2.  ena£b  that  any  omwhoJhaU  be  convlBii 
upon  an  a^ion  of  forger  offalfe  deeds  (to  be  founded  upon  thisjiaiuu) 
4it  the fuit  of  the  party  grieved^  or  otherwife^Jhall  pay  to  the  party  grieved 
^double  cofts  and  damages  to  be  ajjejpd  tn  the  court  where fucb  cenvic* 
tionJhaU  be^Jhallbe  fet  upon  the  pulory  infonu  nutriet  towh  ^  '^^ 
open  placcy  and  there  have  his  ears  cut  ofF,  and  alfo  his  noftrils  ffit  and 
feared  with  an  hot  iron ;  hejhall  alfo  forfeit  to  the  queen  her  beirs  and 
fucceJTors  the  ijfues  of  his  land^  and  (ufrer  perpetual  imprilbnment^- 
ing  ois  life  \  and  the  faid  cofts  and  damages  Jhall  be  frji  levied  upon 
the  goods  and  ijfues  of  the  lands  of  the  offender^  notwithfteauSng  the 
queen^s  title  thereunto. 
A.  being  §  3.  A  forger^  tsTf .  of  a  leafe  for  years  of  land  not  copyholdj  or  rfam 

indebted  to  annuity,  obligation,  bill,  acquittance,  releafe,  or  other  difcbarge^ 

^Iw^oMt  ^^y  P^^fi^^^  ^"^H  >  ^^  *'  ^^^  fi^^^  publijh  and  give  the  fame  in  «w- 
otSool.       dence^  (except  lawyers  bfc.  not  party  or  privy  to  the  forgery) /ball  pay 

penalty  for  double  cofb  and  damages  to  the  party  grieved^  be  pilloried  and  kfe  an 
payment  of  ^ 

30o/.>»a8  »        • 

coavi^fced  in  the  Star  Chamber  of  forging  a  releafe  thereof ;  and  the  qaeftion  was,  u-hether  tlie  d^Ak 
eiamageSf  given  by  the  ftatute, Ihould  be  according  to  the  penalty,  or  only  the  debt  >  It  was  refoired* 
by  aU  the  judges,  that  the  damages  Ihould  be  affefTed  to  douHe  tbef>enalty ;  for  the  penalty  (hould  have 
been  recovered  by  law,  if  the  relejUfe  had  not  been.  Mich.  13  &  14  Eliz.  D.  304.  pU  5i>  Mkh.  i| 
U  14  £liz.  Hind  t.  GreviL 

§  4*  Remedy  for  cojls^  £sf  r.  may  be  by  original  writ  out  of  chancery 
as  in  cafe  of  trefpafs  by  bill  in  the  King*s  Bench  or  Exchequer^  and  mo 
effoign^  fcff .  to  be  allowed. 

§  6.  Plaintiff^sreleafe  Jhall  not  flop  the  proceedings  for  the  fafeit^ 
ures  to  the  ^ueen 
•Mr.  2.  A.  delivered  1000 /.  to  a  *  fcrivener  to  put  out  at  interefty  who 

hts^A^dg-  'P^"^  *^  money  but  delivered  to  Afeveral  honds^  as  entered  into  byfe* 
liient,  tit.  veralperfons  of  credit  andfufficiency^  for  fe  veral  diftin£l  fums,  amount- 
Forgery,pi.  jng  in  ail  to  the  laid  fum  of  1000  /•  and  he  witnefTed  the  (ame  as  a 
o^r^er^a^  public  notary,  but  in  truth,  the  parties  knew  nothing  of  the  matter, 
(tavemer)  and  the  bonds  were  forged  by  the  (aid  fcrivener,  as  ne  confefled  00 
and  Mr.  his  examination  upon  interrogatories*  The  doubt  was  whether  he 
SiAbadg,  Jbouldloje  one  ear  only^  or  both  his  (ars  ?  and  whedicr  A.  being  ^^ 


/ 
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fte  AUget^  and  not  any  of  the  parties  in  whofe  names  the  obligations  ™«pt  has 
were  (ox^^Jhmdd  have  doubU  c^fts  and  damages  ?  and  refolved,  per  ^r^**in*J^ 
Fleming  and  Coke  Ch.  Juftices9he  fhall  lofe  but  one  ear ;  for  it  (hould  (vintner) 
be  taiitt  as  onefargeiy^  being  made  at  one  time,  and  A.  was  the  party  ^"^  ^^ 
grieved  within  the  ftatute ;  but  the  Ld.  Chancellor  expounded  the  ^JSn/' 
double  damages  not  to  be  intended  double  intereft  but  only  thprinci'-  (fchvener) 
pal  debt.  2  Brownl.  49.  Hillir  8  Jac.  Andrew  v.  Ledfam.  asbere. 

3^  For  forging  the  Chief  Juftice*s  hand  to  common  bail,  and  taking 
fees  thereof,  as  attorney,  being  only  a  clerk,  the  court  adjudged  him 
icpay  a  fine  of  20\.  to  come  withpapers  to  everycourt  with  his  confef^ 
fion-i  xojiand  in  the  pillory  here  from  lO  to  I2,  and  in  London  2  hours, 
and  in  the  marjhalfea  an  hour,  3  months  imprifonment^  and  good  ^^- 
haviourfir  a  year.  I  Keb,  841,  pi.  28.  Hill.  16  &  17  Car.  2.  B.  R. 
Sherwood's  cafe. 

4.  One  was  conviSed  of  forging  an  acquittance,  txA  fined  by  the 
court  100  /.  and  to  be  on  his  good  behaviour  for  one  year.     Note,  he 

was  a  perfon  of  700  L  per  annum,  and  the  acquittance  forged  for  7  A  f  An  e  1 
Pafch.  18  Car.  2.  B.  R.  Sid.  278.  the  King  v.  Ferrers.  L  i-Zi  J 

5.  For  forging  a  will,  he  had  judgment  to Jland  in  the  pillory  3 
titnesy  viz.  at  Weftminfter,  the  Exchange,  and  RatclifF;  was  fined 
40 1,  and irrrt>rifonedy  till  fureties  found  for  good  behaviour  during  life. 
2  Kcb,  370.  pi.  32.  Trin.  20  Car.  2.  B.  R.  the  King  v.  Tymberley. 


(N)  Puniflimcnt  for  fecond  OfFence. 

I.  5  EHz.  cap.  14.  §  7.  8.  fecond  offence  after  conviilion^  or  con^  Thefor- 
demnation  as  aforefaid^  is  made  felony  without  benefit  of  clergy^  but  not  gery  which 
to  bar  dower,  or  difinherit  the  heir.  ^s  ^c^ony  br 

-^  .  ,  thisaa 

ought  to  be  after  the  convictioa»  or  condemnation^  as  to  a  fomner  writing ;  for  Che  forgery  of  fe- 
ver.1l  -writings  one  after  anotlier,  fo  as  the  fame  were  all  forged  before  any  convidlioiif  is  noc  fe-* 
looy.  by  the  exprefs  words  of  the  ftatute.  13  Rep.  35.  Pafch.  7  Jac  Read  v.  fiootb. 


(O)  Puniflied  in  Chancery,  and  Relieved. 

%.     A  Perfon  was  fentenced  in  the  court  oi  chancery  for  forgery^ 

-^^  8  Jac.  Toth.  167,  168.  Barker  v.  Ireland  &  Morris. 

2.  A.  by  a  forged  letter  of  attorney  attefted  by  2  witneffes  transfers 

S.  S.  Stock  ofB*  to  7.  S.  for  a  valuable  confideration  paid  by  f.  S. 

who  after  received  the  next  dividend;  Lord  ^lacclesiield  held  this 

transfer  void,  and  that  it  was  incumbent  on  the  purchafor,  and  more 

in  his  power  than  any  other  perfon's,  to  fee  that  the  letter  of  attorney 

be  valid,  and  real ;  and  decreed,  that  the  company,  (who  were  (as 

he  faid)  only  inftruments  and  condu6t  pipes)  take  the  flock  from 

die  defendant,  the  transferree,  and  reftore  it  to  the  plaintiff,  the  ori* 

^inal  proprietor,  and  that  the  defendant,  and  not  the  company,  par 

Back  the  dividend,  which  he  has  without  any  good  authority  received^ 

tp  the  plaintiff^  and  pay  both  the  company  and  plaintiff  their  co/ls^ 

♦  .  .    tht 
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tbe  default  being  die  defendant's  by  reaibn  of  hk  n^kft. 
2  Will's  Rep.  76.  to  78.  Trin.  1722.  Hildyard  v.  S.  S.  Coiiiptn| 
&  Keate* 

3.  So  of  a  forged  Utter  ofatomey  in  the  name  of  a  copyholder  Id 
A.  iofurrender  copyhold  to  the  ufe  of  J.  S.  who  furrenders  accord* 
ingly,  and  J.  S.  is  thereupon  aomitted,  yet  this  adantUma  is  fw^i 
per  Lord  C.  Macclesfieldl  Ibid.  77,  78. 


iTotinti^ofi* 


(A)  Of  Formedon  in  General. 

•Br.For-  I.  X^O^l/LEDOli  is  a  writ  rf peJfeJpoH^  and*  m  wrii  ^ 
medon,  pi.        J^   ^;^^^  3^  Formedon,  pi.  31.  cites  38  f  E.  i.  37. 

H.  7. 10.  contra,  per  Fairfax  J.  'Br.  MonftranSy  pi.  1$.  cites  S.C.  per  Uoflbf  andPairfaCy 

that  it  is  in  the  nght.«*^Br.  Formedon^  pi.  48.  cites  iS  E.  4. 13.  iThac  formedoR  in  dcCoeoder  is 
a  writ  of  right  in  its  nature,  per  tot.  Cur^— £9  ibid.  pL  77  .cites  40  E.  3.  21.  perBeULi  t  Tbis 
feems  to  be  miipriated  in  ftU  tbe  editions,  and  that  it  fhould  be  38 1£.  3. 37.  Vid.  £r.  JnnstToiBi 
5.  C.  and  P. 

r  M^(^  1  2.  Formedon  in  remaindfr  was  not  at  common  law%  becauie  at 
Vr/  J  con^Q^on  law  all  eftates  in  fee  were  fee  fimple  abfolute,  or  fix  fimple 
^*  a^T^  conditional,  which  now  are  called  eftates  tail,  and  fo  no  remainder 
lays  that  at  could  be  limited  on  the  later,  becaufe  it  was  a  fee  Ample.  But  the 
Mmmon      formedon  in  remainder  was  by  the  fiat,  de  donis.  See  PI.  C.  239.  a. 

w«  no  fo?.  ^^  'r""-  4  E^»=^-  -^^e-  "^  ^^®  of  WiUion  V.  Berkley. 

medon  in  drftatUr^  but  that  it  is  given  by  W.  a.  i.  Goldib.  5, 6.  pi.  z  i.  Pafch.  a8  £itz.  in  Capel'saifr 

3.  Formedon,  or  de  forma  donationis  isy^  called^  hecamfi  the  vnt 
comprehends  tbe  form  of  the  gift.  Co*  Litt.  326.  b. 

(B)  Of  the  Formedon  in  the  Defcender^  and  in  wbat 

Caies  it  lies. 

3  Rep.  9. 1.  I.  T  I T  T.  S.  76.  tit.  tenant  by  copy,  takes  notice  of  a  fonDafaa 
m  H  KY-  i^  '^  defcenaer  at  common  law. 

PON  s  cafe, 

cites  Litt.  S.  P«  and  adds,  that  it  appears  in  oar  books,  that  in  fpedal  cafes,  fonnedno  in  defioepdcr 
lay  at  common  bw  before  the  ftatute  of  Weftm.  1 .  and  cites  4  £.  a.  tit.  Formedon  50.  and  10 C- 1* 
tit.  Formedon  55. 21  E.  3.47.  PI.  0.246.  b.  &c<— ^Contra  by  Popham  and  Feoner.  Poplk  34t6dk 
35  and  36  Eliz.  in  cafe  of  Gravenor  v.  BroolLe.-— — And  fo  is  a  lofl.  336. 

jIt  wherean  ailife  of  roortdaoceftor  would  not  ferve  the  iflae,  as  if  a  man  bad  iflue  afeo,  and  kii 
wife  had  died,  and  then  be  took  another  wife,  and  land  was  given  to  bim  and  bis  ft^amd  ^ft,  ami  l»  ^ 
kfirs  of  their  badtes,  begotten,  and  they  have  another  foo,and  the  fecond  feme  dies,  and  then  the  Ci- 
ther dies  and  a  (Iranger  abates ;  in  fuch  cafe,  before  the  ftatote,  the  foa  could  not  have  afife  d 
mortdanceftor,  becaufe  one  point  of  the  writ  is  to  inquire  if  demandant  be  next  heir  to  hisftdtrf 
which  he  is  not,  hot  his  elder  brother  is,  and  therefore  he  ihould  have  a  formedoa  in  defceoder,  be- 
fore the  ftatute,  which  was  no  otherthan  a  writ  founded  upon  his  cafe ;  but  then  tiiii  writ  wis  m 
recover  fte/nfU.  per  Beadlowo  PL  C.  139. 4  Elia.  ia  afe  of  Willioa  y*  Barkley. 

%•  If 
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4.  tfthiiffite  h  fail  hi  barred  by  warranijy  and  affits  defcend^  and  But  Brook 
after  he  aliens  ibiMjfets  and  has  ijfue  anddiesj  or  if  the  ajfets  be  recovered  J?J^^  * 
ogain/lbim  by  elder  title^  the  iJfue  of  the  i£uejhall  haveformedon  of  the  thereof,  for 
j/irft  land  tailed',  faid,  per  Finch,  for  law.  Br.  Formcdon,  pi.  l8.  cites  'tisfaidcon- 

^  J   V  pore H. 8. It 

be  be  barred  by  judgment,    feut  if  fuch  aching  happens,  before  be  be  barred  byjud^menty  the  iffue  oC 
tlie  iifue  ihall  have  formedon,  as  appears  in  the  formed,  in  6ld  Nat.  Br.  Fonnedon,  pi.  i8. 

3.  If  land  in  fee  ilmple,  and  fee  tail  defcend  to  twofiftcrs,  and 
file  who  has  the  fee  fimple  land  aliens  it,  and  has  ifliie  and  dies^ 
the  iiliie  (hall  have  formedon  of  the  moiety  of  the  land  tailed.  And 
fo  fee  that  after  partition  the  one  heir  ihall  have  formedon  alone.  Br» 
Formedon,  pi.  2-  cites  20  H.  6.  2.  13. 

4.  Formedon  in  defcender  is  grounded  upon  the  flat.  ofWeflm.  2.  j;<w™c<loi^ 
r.  41.  and  lies  where  a  man  jrives  lands  to  one  and  the  heirs  of  hts  body^  „!f!  °*^L 
or  unto  a  man  and  woman^andthe  heirs  of  their  bodies-^  or  unto  a  man  inheritable bj 
and  woman,  who  is  coufin,  in  frank-marriage,  by  force  of  which  gift,  f^cu/fom, 
they  arefeifed,and  afterwards  he  alieneth  thefe  lands,  or  isdiffeifed  of  ^35.  jn'tha 
them,  and  dies ;  his  heir  ihall  have  the  virrit ;  and  fo,  upon  every  gift  notes  tbeii 
in  tail  of  lands  or  tenements,  if  the  anceftor  aliens  or  be  difleifed  and  (^ ) 
dies,  he  who  is  heir  by  force  of  the  gift  (hall  have  fuch  writ.  F.  N. 

S.  211,  212.  (L) 

5.  Tenant  in  tail  difcontinues  in  fee  and  dies ;  the  difcontinuee  mates 
a  leafefor  life^znA  grants  the  reverjion  to  the  iJfue ;  he  (hall  not  have  ft 
formedon  againft  the  tenant  for  life ;  for  by  his  formedon  he  mtift  re- 
cover the  eftate  of  inheritance,  which  the  lefTee  for  life  hath  not^  buC 
the  ifTue  in  tail  hath  it  himfelf*  Co.  Lite  297.  b. 


(C)  In  the  Remainder.     In  what  Cafes  it  //W»        [  477  ] 

I«  EpORMEDONin  remainder,  upon  an  eftate  tail,  lay  not  at 
^  common  law ;  becaufe  it  was  a  fee  funple  conditional,  where- 
upon no  remainder  could  be  limited  at  the  common  law ;  but  (ince 
^e  ftat.  W.  2.  13  E.  I.  a  remainder  may  be  limited  upon  an  eftate 
tail  in  rcfpe£l  of  the  divifion  of  the  eftates^.  2  Inft.  336. 

2.  F ormedon  in  remainder  lieth,  where  a  man f/Wi&  i^»^x  to  one  ^«»tisifth© 
in  taity  the  remainder  to  another  in  tailj  and  the fr/l  tenant  in  tail  dieth  ]jr^^'^i^ 
nvithout  ijfue^  and  zjlranger  abateth  and  deforceth  him  in  remainder^  dieswitboti 
ke  ia  remainder,  or  his  heir  (hall  have  this  writ.  F.  N.  B>  217.  if^f*  for 

then  on  tha 
whole  mattery  the  tenant  in  uil  is  dead  without  iflTue.  F.  N.  B.  499.  (b)  m  the  Aotes  cites  D*  4  Eli« 

ass- 

J.  So  if  the  frfi  tenant  in  taB  alieneth  in  fee*  and  dieth  without  *  Oc in  tail, 
tffiiej  he  in  Remainder  (hall  have  this  writ  to  recover  his  eftate.  F.  N,  p^,N  3!  ^ 

B.  217.  (D)  aiV'cE.) 

4.  If  a  man  gi^e  lands  fir  term  of  life^  the  remainder  W  another  and  ?^  ^  fce™« 
the  heirs  of  his  body^  and  the  tenant  for  life  dieth,,  and  z fir  anger  abateth^  leafclands 
and  deforceth  him  in  remainder,  he  in  remainder  or  his  heir  (hall  have  for  life  rr- 
formedon  in  remainder  to  recover  his  eftate.  F.  N.  B.  217  (E.)  maindcrto 

flg^  and  the  tenamftr  Kft  aSens  in  fee,  or  in  tail,  or  for  life,  and  £es,  and  ijrangerahatgs,  he  in  rvia  u- 
4cr,  or  his  Weir  (hall  l>ave  tbii  writ.  F.  N#B.  ai?.  (E) 

Vol.  KlU.   .  '  P  P  5-  If 
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5.  If  he,  who  hadi  the  remainder,  or  his  heir  be  onccfeijii  of 
&e  lands  b^  force  of  the  remainder^  he  fhall  never  have  a  formedon 
in  remainder  for  that  land  but  a  formedon  in  defcender,  becaufe  the 
remainder  is  once  executed.  F.  N.  B«  219.  (A) 

(D)  In  the  Reverter.     In  what  Cafes  it  lies. 

1.     A   T  common  lawy  if  a  gift  had  been  to  a  man  and  his  heirs  of 

^^  his  body,  or  heirs  males  of  his  body,  if  be  bad  ijfue^  then 

hijbould  bave  fie  fimpk'i  and  if  he  dyed  his  ijjue  jboidd  bave  mortdan* 

cejlor  \  for  it  v(ras  fee  funple  at  common  law  \  contra  afcer  the  ftatute 

of  Weftm.  2.  c.  I.  Per  Grene  J.  and  Hufe  agreed  to  the  moit- 

danceftor,  and  that  after  ijfue  bad,  be  might  alien ;  but  if  he  (Bed 

•Formedon  Without  iffue  and  did  not  alien  formedon  in  reverter  ♦  lay;  andbf 

in  reverter    hijp^  hgjr  collateral  (hall  not  have  mortdanceftor.  Br.  Tail  &  Dooes, 

lSL''.ar-&c.pIx9.cites,i8Affs.      .,  ^    ^      ^    ^  ,.     .    ^ 

aloit  336.        2.  if  a  man  gives  land  tn  tail^fo  that  the  donee  may  alien  m  ad" 

vantage  of  his  ijfue^  and  warrants  the  land  to  bim^  bis  heirs  and  of- 

Jigns^  and  the  donee  aliens  and  dies  without  ijfue^  the  donor  fliaiJ  no^ 

have  formedon  in  reverter,  per  Wilby ;   becaufe  he  has  warranted 

the  land  to  the  donee  and  his  afligns,  and  the  alienee  is  ajfignee.   But 

Brook  makes  a  qusere  thereof;  for  nothing  is  given  but  efiate  tailj 

and  the  words  after,  and  the  warranty,  cannot  make  fee  fimple  in 

a  donee ;  contrary  it  may  be  in  a  devife  or  will.  Br.  Formedon, 

pi.  57.  cites  46  Ef.  3.  4. 

loifone  3,  Formedon  in  reverter  lieth  where  one  gives  lands  to  1  mm 

give  lands     ^  ^^//  or  frankmarriage  with  his  daughter,  and  afterwards  the  donee 

^/S°ihc     ^^  ^'^  ^^'^^  ^'^  without  ijfiie^  then  the  donor  or  his  heirs  may  bring 

reverJUn'm     this  WTit  agaiiift  the  tenant  of  the  lands  fo  given.  F.  N.  B.  2191 

fee  to  em^iyr,    /  g  \ 

and  the  do-   ^     ^ 

nee  in  tail  dies  without  heir  of  Ms  body,  the  grantee  of  the  revcdion,  Ihali  bave  a  fonneJon  in  r^ 

yerter  to  recoyer  tbe  land.    F.  N.  B.  219.  (£) 


[  478  ]  (E)  Lies  of  what. 

!•  f  N  fcire  facias,  a  fine  was  levied  to  J.  S.  fur  conuiance  de 
^  droit  conu  ceo^  &c.  and  tJie  conufee  grants  and  renders  to  the 
tonufor  again  for  life,  the  remainder  over  in  taily  it  is  (aid  there  by 
diverfe,  that  he  in  remainder  {hall  not  have  formedon,  becaufe  diere 
is  not  any  gift,  and  others  e  contra;  dierefore  qiuere,  if  fonnedoa 
ties  not  as  well  upon  a  grant  and  render^  as  upon  a  gift.  fir.  For- 
medon;  pi.  9.  cites  42  £•  3.  5^ 

2.  For  of  land  recovered  in  value  formedon  lies,  and  yet  it 
was  not  gi¥en.    Jnd  formedon  lies  upem  devife.    Br.  Fonnedoi^ 

3.  Rent  is  given  with  afeigniory  in  tally  and  dannaUins  the  rnrf ; 
the  tertmaut  d»is  felony  and  is  attainted  i  the  donu  dies  witiont 

ijfm\ 
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ijjiii ;  the  donor  Jhall  have  writ  of  efcheai ;  hut  if  the  donee  had  not 
4tlienedy  hut  had  entered  into  the  land  after  the  attainder,  and  had 
-died  without  iffue,  the  donor  Jhould  have  formedon  in  reverter  of  the 
land,  and  not  writ  of  cfcheat ;  for  this  was  in  lieu  of  the  land,  and 
vefted.  Andfo  fee  formedon  [lies]  of  a  thing  which  was  not  given* 
JBn  Formedon,  pi.  15.  cites  46  E.  3.  4. 

4.  If  lands  are  recovered  in  value  for  lands  intailfdy  the  iflue  fliall 
have  formedon  in  defccnder  upon  the  fpecial  matter.  Br.  Scire  fa- 
cias, pi.  47.  cites  48  E,  3.  II. 

5.  The  iffue  in  tail  fhall  not  have  formedon  of  an  advowfon  in  Br.  Forme* 
grofs  aliened  l>y  his  anccftor,  but  a  quare  impedit  at  the  next  avoid-  g""*  pV  ^5» 
ance  in  his  time,  and  fo  it  feems,  that  praecipe  quod  reddat  lies  33  £.  3. 
not  of  an  advowfon.     Br.  Formedon,  pL  28.  cites  4  H.  14.  33. 

6.  A  man  may  have  a  formedon  in  defcender  of  the  profit  ap^  ^<»  if  ^  "»*» 
f  render  in  lands  or  tenements,  or  ijfuing  'thereout.  ■  ■        As,  if  a  ^jj^^/'^^ 
roan  grants  20  s.  or,  &c.  iffulng  out  of  lands  or  tenements  unto  a  profit  of 
roan  and  the  heirs  of  his  body,  or  unto  a  man  in  frank  marriage  with  ^''  mil/unto 
his  daughter,  if  the  donee  aliens  that  rent,  or  is  diffcifed  and  dies,  ^"J^^u*^ 
fais  heir  who  is  his  fon  or  daughter  fhall  have  the  writ.     F.  N.  B.  heirs  of  his 

2J2.  (A)  body,  and 

the  donee 
dies,  and  his  heir  is  deforced,  the  heir  fliall  liave  formedon  in  defcender.    F.  N.  B.  2x2.  B« 

7.  So  it  feems,  if  a  man  grants  to  one  and  the  heirs  of  his  body  -^"^  if««- 

fafturefor  20  oxen,  or  100  Iheep,  &c.  and  the  donee  dies,  and  his  ^rXi""^' 

(on,  who  is  his  heir,  is  deforced  thereof,  he  (hall  have  formedon  in  granted  to 

the  defcender.  F.  N.  B.  212.  (3)  one  and  tha 

^  heirs  of  his 

body,  and  the  donee  die  and  ths  heir  be  deforced,  the  heir  (hall  not  have  formedon  in  defcender, 
but  a  fdod^ttniitnt^  in  t  ic  Mature  of  a  formedon.     F.  N.  B.  212.  (R)  A  formedon  in  de- 

fcender of  ;i  fajcin'y  of  tU  cAihedful  of  L.  brongi\t  againft  the  bilhop  there,  and  one  J.  S.  was^ 
without  being  joined  CO  a  quod  permiitat,  adjudged  good.  F.  N.  B.  487.  Notes  (C)  there  cites 
i3  E.  3.27. 

8.  A  formedon  (hall  be  brought  oi*gorfes,  but  not  of  an  advow-  *  W-  c. 
fon.    F.N.B.  217.(8)  154'b.Arg. 

9.  J{  land  efcheat  to  the  feign  lory,  which  was  given  in  tail,  forme- 
don lies  of  the  land,  and  yet  the  feigniory  was  given,  and  not  the 
land.     Br.  Formedon,  pi.  43.  cites  3  H.  7.  g. 

10.  Formedon  may  lie  of  tf  copyhold  in  the  defcender,  hy  protef-  Litt.f.77. 
tation,  in  naiureof  a  writ  of  formedon  in  defeender  at  the  common  law,  ^°*^'"' 
sind  well  by  all  the  juftices,  for  though  formedon  in  defcender  was  _|  $.  c. 
not  given,  out  by  ftatute,  yet  now  this  writ  iies  at  common  law,  and  cited  by 
it  fhall  be  intended,  that  it  has  been  a  cuftom  there  time  out  of  ^'^'^'p^"^ 
mind,  and  the  demandant  recovered  by  advice  of  all  the  juftices.  p^p^,  3^.  * 
Br.  Tenant  per  Copie,  &c.  pi.  24.  cites  f  15  H.  8. — ^and  Brook  Mich.  35 
iays,  die  like  matter  was  in  Effex,  Mich.  26  H.  8.  and  that  Fitzher-  *  3^  Eiiz. 
bcrt  affirmed  it  afterwards  in  the  dutchy  chamber,  ♦  and  that  the  cVavenor 
iame  is  agreed  by  Littleton,  in  his  chapter  of  tenants  bv  copy,  v.  Biookes; 

11.  It  will  not  lie  of  a  crofi  of  land -y  but  an  aflife  doth  well  lie,  *r479] 
l>ecaufe  a  formedon  is  breve  adverfarium ;  therefore,  where  a  judg- 
ment was  given  in  a  formedom  for  a  croft,  and  for  other  parcels 

of  land,  it  was  reverfed  for  the  whole  upon  a  writ  of  error  i  2  Bulft, 
214.  Pafch.  12  Jac.  Ellis  v.  Wallis. 

?  p  2  (F)  In 
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(F)  In  what  Cafes  Formedon  in  general  lies. 

I.  T  F  alienation  [were made]  by  the  donee  in  tail,  before  tbeftatute^ 
*  and  before  tjfue  had\  yet  if  he  bad  tjfue  after^  the  alienatm 
^don'il?''    was  good.     Br.  Formedon,  pi.  70.  cites  19  E.  2.  and  Fitzh.  For- 
^vt'.r  Ly      medon,  61. 

/ir  thii-nory 

iiis  heirs  or  afligns.  Br.  ibid.  And  fee  that  a  leafe  was  made  for  Ufe  the  reTumdw  in  ualf  lb* 
rtfftaitdjt  i.i  fee  to  the  demandant.  Br.  Formedon,  pi.  70.  cites  Fitzh.  FormedcMi,  66.  and  11  £•}■ 
ca.  31.  And  upon  a  dn;ije  for  life,  the  rimalnder  to  B.  and  his  heirs,  B.  (hall  have  formedon  in  re- 
mainder, where  there  was  no  tail  in  any  part  of  the  gift.  Br.  Foimedon,  pi*  70.  cites  jr^E. 
3.  ca.  63. 

And  fee  in  jt.  Formedon  In  remainder  was  at  common  law ;  for  it  lay  upen  a 
the  faid  y  r  J-  |j£  i^g  remainder  over  for  life,  or  In  fee^  and  where  there 
■%vnt  of  for-      J  Mir-  •  1  •    J      •'    I  •  i_  t    L 

medon  in      was  no  tail  and  lo  it  contmues  to  this  day ;  which  cannot  be  by 

remainder  reafon  of  the  ftatute  of  ^  2.  f .  I .  for  it  is  not  tail,  and  the  ftatutc 

ir^hat^^'*  ^/w^y^rm^^w  In  descender.     And  it  was  faid,  that  formedon  in  rc- 

vplnaie.ife  verter  is  enough  ufed  in  Chancery;  for  by  the  common  law  the 

f'-^f  Jifc,  tiie  donee  had  fee  fnnple  conditional,  and  had  power  to  alien,  but  if  he 

'■l^fll''iZ-  had  aliened  before  he  had  iffue,  and  had  died  without  iffue, /rrmfAa 

jcl'.JtjTr  l^  reverter  lay  at  common  law^  and  fo  if  he  had  had  iffue,  and  after, 

/; .'.  r^ave  he  or  his  iffue  died  without  iffue  ;  formedon  in  reverter  lay  at  com- 

/cw^^cyn^  mon  law,  contrary  if  he  had  had  iffue,  and  had  aliened  and  died 

Ki .  forme-  without  iffue.     But  formedon  in  remainder  is  not  mentioned  in  Ac 

i'.<n,  pi  69.  ftatute  aforefaid,  therefore  it  feems  that  this  was  at  common  law, 

cites  24  E.3.  and  efpecially  where  there  is  no  tail,  as  above.  Br.  P'ormedon,  pi. 

69.  cites  Old  Nat.  Br. 
^•''-*'^  3.  If  tenant  In  tall  enters  Into  religion^  and  y.  iV.  enter Sy  the  iffue 

'ulijrfiu  °  '"  talljhall  have  formedon  Immediately^  inafrauch  as  his  father  took 

tail  .'.iiers  upon  him  a  religious  habit.    Br.  Formedon,  pi.   74.    cites  Old 

ii»e  h.ui  Nat.  Br. 

di^d  -,:ic  -s  r.t:  refigion ;  for  this  (hall  take  efk&  during  his  natural  life  j  contrary  of  alvacemen:,  u 
S\'ITZ,    Br.  Formedon,  pi.  74,  cites  Old  Kat.Br. 

4.  If  the  heir  In  tall  be  once  f el  fed  after  the  death  of  his  ancejlor^  he 

fhall  not  have  formedon^  till  thlsfelfsn  be  lawfully  defeated^  though  he 

be  oujledj  but  (hall  have  a£flon  of  his  own  pojjejfwn.     Br.  Formedon, 

pi.  47.  cites  7  E.  4.  19.  PerDanby  Ch.  J. 

J?ftdi/tbi  5-  ^s  where  the  Iffue  In  tall  enters  upon  the  dlfcontlnuee^  and  an^ 

i£ui  in  tail     other  oujls  him  \  he  (hall  not  have  formedon  untefs  the  difcontlnMec 

li^^  dwi^     ^^^^^^*     Br.  Formedon,  pi.  47.  cites  7  E.  4.  19. 

of  his  ancellor,  uton  the  difcontiruee  nuithin  age,  and  alifw  in  ftfj  he  (hall  not  have  formedon,  bat  im 
Ju'tt  infra  (^r/t."r«f,  becaufc  the  dtffeifin  Is  not  purged iy  the  defcatt.    Br.  Fo» medon,  pt  47.  cite*  7  £-  4« 
15.  l^cr  Danby  Ch.  J. 

6.  If  the  hufband  alleneth  the  kndofhls  wife  Infeey  anJ^Rcswds 

the  hufband  and  wife  are  divorced  i  die  wif'e  (hall-  have  a  writ  of 

cui  ante  divortium  againft  the  alienee.     But  if  the  lands  he  to  tie 

%vifo  of  an  ejlate  tall^  and  mt  Infee^  and  after  they  are  divorced,  and 

the  wlfo  diith  i  the  heir  of  the  wife  flxall  not  have  a  fur  cui  in  vita 

ante 
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ante  divortium  againft  the  alienee,  but  in  fuch  cafe  the  heirjhall  bi 
put  to  his  writ  of  formedon  in  the  defcender.     P'itzh.  Nat.  Br.  204. 

(F)(K)  •  . 

7.  In  a  formedon  in  the  dtfander^  if  the  demandant  be  barred 
hy  verdia  or  demurrer  ;  yet  the  ijfue  in  tail  Jhall  have  a  riew  forme ^ 
don  in  the  defcender:  Jo  j^he  be  barred  in  a  writ  o^ error  upon  the 
reUafe  of  his  ancejlor^  his  ifl'ue  (hall  have  a  new  writ  of  error ;  for 
he  claims  in^  not  only  as  heir^  but  performam  doniy  and  by  the  ftatutc 
of  Weft.  2.  Ihall  not  be  barred  by  feint,  or  falfe  pleading  of  his 
anceftors,  fo  long  as  the  right  of  the  entail  remains.  6  Rep.  7.  b. 
in  Ferrer's  cafe. 


(G)  Writ  and  Pleadings  in  general. 

I.  /^MISSIONofthe  coftnage  in  the  writ  of  formedon  (hall 
^^  abate  the  writ,  notwithltanding  that  it  be  expreffed  in  the 
count ;  contra  in  fcire  facias.     Br.  Omiflion,  pi.  5.  cites  49  £.  3. 
ao,  21. 

2.  Formedon  in  reverter  ^y  baron  and feme^  [where  the  reverfioh  ^•^*  ^^i*** 
was  limited  to  the  kvae^  Jhall  be  advirum  ^  uxor  em  reverter e  debet  ^  \'f}  AnT* 
&c.    But  formedon  in  defcender  by  them  fcall  be  ad  uxorem  *  de^  in  formc- 
fcendere  debet -^  for  the  baron  is  not  heir  to  the  tail.     Br.  Forme-  ^^ »"  re- 
don,  pi.  68.  cites  19  H.  6.  46.  S^^j-f ;," 

them  •  remantre  dtba  \  for  (he  is  purcl\afer,  and  it  cannot  remain  to  one  without  the  other.  < 

S.  P.  Ibid.  pi.  4.  cites  35  H.  6.  10.  1 3.  per  WangforUe  ;  quod  nuUus  ncgavit. 


3.  In  formedon  upon  a  gift  made  to  TV,  and  y,  his  feme ^  and  that 
after  the  death  of  W,  &c.  and  did  not  fpealc  of  the  death  of  J.  his  feme, 
the  other  donee,  and  therefore  the  writ  was  abated  without  amend- 
ment.     Bf.  Formedon,  pi.  64* 

4.  By  I  //.  7.  I.  it  was  maintainable  againji  the  pernor  oftha 
profits. 

5.  In  formedon,  if  the  tenant  pleads  non-tenure-^  the  demandant 
foysy  that  he  made  a  feoffment  to  perfons  unknown  to  defraud  him  of 

his  aflion,  and  avers  that  he  took  the  profits ;  there  the  feoffment 
to  perfons  unknown  is  not  traverfable.  Br.  Traverfe,  per,  &c.  pi. 
i8p.  cites  4  H.  7.  9. 

6.  In  every  formedon,  there  are  two  things  rcquijite ;  one  is  the 
gifiy  the  other  is  conveyance  to  the  demandant  \  and  if  either  of  thefe 
fail,  the  writ  is  infufEcient  in  fubftanct,  nor  helped  by  the  ftatute^ 
Hill.  43£liz.  Goldf,  126.     Dewnall  verfus  Cate(by. 

7.  21  Jac*  I.  cap.  16.  /  I.  ena(Sl«,  that  all  writs  of  formedon  in 
defcender^  in  remainder^  and  in  reverter^  Jhall  be  fued  within  20  yean 
after  the  title  and  caufe  of  aSl ion firjt  fallen  ;  and  no  perfon  Jhall  make 
any  entry  into  landsybut  within  20  years  after  his  right  or  title  Jhalt 

Jir/f  accrue* 

S,  2.  If  any  perforty  that  Jhall  be  entitled  to  fuch  writSj  or  Jhall 

have  fuch  right  or  title  of  entry y  be  at  the  time  if  the  faid  right  or  title 

firjl  accrued  within  the  age  of  2\  yearsyfeme  qovert^  non  compos  mcntisy 

P  p  J  imprifoned 
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imprifoned  or  heyond  the  feas ;  fucb  perfon  and  bis  beirs  may  bring  ac'* 
tion^  or  make  entry^  within  ten  years  after  tbeirfull  age^  difc overture'^ 
coming  0/  found  mindy  enlargement  out  of  prijorty  or  coming  ixto  this 
realmy  or  death. 

8.  A.  brought  formedon  in  defcender  againft  B«  for  23  acres  of 
land  in   H.     The  tenant  vouched  to  warranty  C,     Tht  plaintiff 
counterpleaded  the  voucher,  that  the  vouchecy  nor  any  of  bis  ancefivrsy 
ali^uidin  tenementis pradiSl,  &c»  (leaving  out  the  word  habuerunt*) 
The  vouchee  joined  ijfue  upon  it>  and  nijtprius  awardedy  demandant 
appeared,  but  tenant  made  default  \  ideo  prxdid.  23  acres  capiaadv 
in  manus,  &  fum.  returnable  i  Mich.  &  vie.  non  mifit  breve,  and 
fummons  in  nature  of  a  petit  cape  returned,  and  tenant  made  de«« 
fault,  and  iheriff  returned  quod  cepit  in  manus  domini  regis,  upcui 
which  judgment  pro  quer.  and  error  brought;  and  though  no  ifllie 
was  well  joined  for   default  of  (habuerunt)  yet,  when  the  tenant 
made  default,  ♦  all  the  pleading  before  the  counterplea  of  the  vou- 
cher, was  out  of  the  court,  and  judgment  well  given,  aindtheiuil 
judgment  affirmed.  Jo.  412.  Mich.  14  Car.  B.  R.     Brookebutt 
v.  Tomlyn. 

9.  In  formedon  in  dcfcender;    exceptions  were  taken  to  the 
^ount,  for  that  the  demandant,  (being  brother  to  the  tenant  in  tally 
who  died  without  iS^yie)  fet  forthy  that  the  lands  belonged  to  him  foft 
mortem  of  the  tenant  in  tally  without  faying,  that  he  diedwtbcut  ijue  ; 
the  precedents  are  qitapojl  mortem  of  ihc  donee  reverti  debenty  eo  quod 
the  donee  died  without  ijjue ;  which  is  very  true  in  a  formed^  in  re-* 
vertery  becaufe  there  the  eftate-tail  being  fpent,  the  donor  may  not 
know  the  pedigree;  and  thereupon  it  is  fufficient  to  iay,  thatp^ 
mortem  of  the  tenant  in  tail  defcendere  debety  without  fitting  forth  y  that 
be  died  without  ijJue  \  for  if  he  had  any  ifTue,  then  it  could  not  defceod 
to  the  brother.  Trin.  28  Car.  2.  C.  B.  2  Mod.  94.  Anon. 


(H)  Pleadings,     Writ  and  Declaration  in  the  Dc^ 

fcender. 

1.  p  O  R  M  E  D  O  N  in  defcender,  the  demandant  counted  that 

*"     J.  gave  to  B.  in  tally  :xnd  from  B.  it  defcended  to  i/.  as  fcn 

and   heir,  &c.  void  from  H.  to  G.  the  demandanty  2S  hmni  har^ 

&c.  and  the  writ  wasy  and  that  after  the  death  of  the  aforeJaidB*  *# 

the  aforefaid  G.  coufm  and  heir  of  the  aforefiud  B.  defcendere  iAety 

{sfr.  which  was  challenged  for  variance  between  the  writ  and  tKc 

♦  Viz.  wM    count,  becaufe  H,  did  not  *  hold  ejiate ;  and  therefore  there  is  no 

iieyci  /W'W.  occafion  to  make  mention  of  him  in  the  writ,  as  in  a  writ  of 

Aicly  [for]  there  the  demandant  {hall  make  himfelf  heir  to  the 

grandBither  and  not  to  the  &ther.    Br.  Formedon,  pi.  66.  cites 

2.  Land  is  given  to  J.  and  his'firfl  wife  whom  hi  Jboutd  wurtjy 
and  to  the  heirs  of  their  bodieSy  &c.  and  after  he  ejpoufed  A.  and  bad 
ijfucy  and  aiienedy  and  diedy  the  iffue  brought  formedon  as  heir  ff 
ih(  bsuiis  of  7.  and  A.  and  therefoi'e  ;h^  writ  w^  abated ;   fee 
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A.  had  nothing  by  the  gift,  and  therefore  it  flioutd  be,  that  de- 
fcendere  debet  to  the  demandant,  as  heir  of  y.  of  the  bodies  of  % 
and  A,  begotten.  Br.  Formedon,  pi.  78.  cites  tempore  E.  3.  Itm. 
North. 

3.  Formedon  in  remainder ;  the  demandant  fet  forth  fpe daily ^  (as 
he  ought)  that  is  to  fay,  that  the  land  given  to  N,  &c.  revertatur 
t9  the  demandanty  where  it  Jhould  he  remaneat^  &c.  and  the  tenant 
challenged  it,  and  dared  not  demur;  for  revertatur  is  a  good  re^- 
mainder^  and  this  adlion  does  not  lie  without  fhewing  fpecialty ;  and 
yet  when  it  is  fhewn,  the  parry,  tenant,  (hall  not  have  anfwer  to  it, 
and  ne  dona  pas  by  the  deed  is  no  plea,  wherefore  by  award  he  was 
compelled  to  anfwer  over,  and  faid,  that  he,  ne  dona  pas  asfuppofed 
by  the  writ^  Prift  ;  and  the  others  e  contra.  Br.  Formedon,  pi.  33. 
cites  2 1  E.  3.  49. 

4.  Formedon  of  a  gift  to  his  grandfather^  and  makes  the  defcent 
from  him  to  his  father  y  and  from  him  to  the  demandant  %  Fcncot  faid, 

after  the  death  of  the  grandfather,  the  father  was  feifed,  fo  ought  hi 
to  be  made  heir  to  hisfather^  and  demanded  judgment  of  the  writ; 
the  demandant  faid^  that  the  grandfather  enfeoffed  the  father'^  and 
bis  feme^  and  the  heirs  of  the  feme^  and  this  eft  ate  continued  till  he 
diedy  judgment;  the  tenant  faid^  that  the  father  was  within  age 
at  the  time  of  the  feoffinent^  and  fo  remitted  and  feifed  in  tail\  and 
after  they  palled  over :  and  fo  fee  that  lafi  feifin  is  a  good  pica  to 
the  writ  in  formedon.     Br,  Formedon,  pi.  29.  cites  38  E.  3.  24. 

5.  In  formedon  by  B.  the  writ  was,  and  that  after  the  death  of  f  4^82  1 
if.  and  W.  fon  and  heir  of  the  fame  R,  to  the  aforefaid  B.fon  and  g  J    .^^^ 
heir  of  the  aforefaid  W,  defcendere  debet,  &c ;  and  the  tenant  *  f.  N.  B. 
pleads  that  W.  vaas  never  feifed \   judgment  of  the   writ,   which  488.  In  th« 
makes  him  heir  to  W.    where  he  ftiould  be  made  heir  to  him  ♦oto''^"^ 
who  was  laft  feifed,  and  by  award  the  writ  is  good,  for  by  this  way  (tend)l— 
he  is  made  heir  to  R.  alfo.     Br.  Formedon,  pi.  38.  cites  39  E.  Contra,  that 

Q  he  ought 

J*       '  '  not  to  men- 

tion every  heir  in  the  m  ritj  though  he  muft  m^ke  himfelf  heir  to  him  who  was  laft  fcifeJ  of  tho 
cftate  tail.     Her.  7$.  Hill.  3Car.C.  B.  Jenkin.s  v.  Dawfun. 

6.  Formedon  of  a  fift  to  E,  in  taiL  the  remainder  to  P.  and  that  S.  C  cited 
after  the  death  of  the  aforefaid  E,  and  P.  and  R.fon  cf  the  fame  P.  .^^^^yy^ 
to  th£  aforefaid  IF,  the  demandant,  brother  and  heir  of  the  aforefaid  the  notes 
R.  defcendere  debet,  bccaufe  the  aforefaid  R,  died  without  heir  of  his  there.—— 
hody-y  and  becaufe  he  did  not  foew  alfo,  that  E.  is  dead  without  ij(fue\  fay^  ^J! ^  j^ 
therefore  his  writ  was  abated,  and  yet  it  was  formedon  in  defcendcr.  fecms,  ti^at 
Br.  Formedon,  pi.  39.  cite^  39  E.  3.  27.  hcm^bt 

have  Juf>» 
poJfH  the  Immc^iite  frift  to  have  been  to  P.  toul  9miiUtl  E,  as  he  is  dead  without  iffiie,  and  then  weU.   Br. 
Formedon,  pi.  39. 

7.  Formedon  as  coujin^  the  plaintiff  ought  to  Jhew  how  coujin  in  ln^»ichcaf« 
the  writy  otherwife  it  Ihall  abate ;  contrary  in  fcirefaciasj  as  coufm  ^^J^^j^fl^^^ 
and  heir.     Note  a  diverfity.     Br.  Formedon,  pi,  6,   cites  41  E.  rU  after  tht 

o,  14,  view,  and 

^  fo  it  foJITIS 

(hat  the  party  fhall  not  plead  it  after  the  view,  but  fhallyZvw  It  as.  amuus  curuxy  and  the  court  for 
error  ought  to  ailuw  it.    Br.  Briefj  pi.  124.  citss  u  H«  4t  i« 

P  p  4  8-  In 
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8.  In  formcdon  in  delceader,  die  demandant  modi  the  drfanifr 
H*  the  done^  tc  A,  daughter ^  &c.  TmAfrom  A*  to  the  denumdantj  as 
coujin  and  heir  to  H,  The  tenant  faid^  that  A*  mother  efthe  demons 
dant^was  feifed  by  force  of  the  taily  after  the  death  ofH.  and  thereon 
Jhe  ought  to  have  been  made  heir  to  ^.judgment  of  the  writ  ^  and  the 
demandant  was  compelled  to  anfwer  to  it  \  per  Cur.  Br.  Former 
don,  pi.  53.  cites  43  E.  3.  7. 

9.  Wherefore  he  faid-^  that  A.  was  feifed  in  fee  by  tbefe^f^ent  ef 
H*  judgment,  &c.  The  tenant  faid^  that  It.  leafed  to  A^f^r  Ufcj 
and  after  diedy  by  which  he  was  then  feifed  in  tail\  the  demanaat 

faidy  that  be  was  feifed  infee^  Prift;  and  the  others  e  contra.  NoCS| 
the  lajl  feijin  was  in  iflue.     Br*  Fbrmedon,  pi.  5  j.  cites  43  L 

Br.  Omif-         10.  Formedon  of  a  gift  to  the  baron  and  feme  in  tail,  the  diman- 

!^  cTt«  S.c!  ^^^  ^'^^^  defcentfrom  them  to  P.  as  fin  and  heir ;  znAfram  P.  to  the 

— —  *  Orig!  demandant^  as  to  the  fon  and  heir  \  the  tenant  faidy  that  the  harem  and 

(tend)         feme  bad  iffue  D.  elder  than  P.  who  *  held  the  efiate^  andjurvivei 

,    the  doneeSj  and  died  feifed^  of  which  D.  he  has  made  emsffanj  jitdg* 

ment  of  the  writ ;  and  becaufe  P,  was  made  fon  and  Zeir  to  tbe 

baron  and  feme,  where  he  ought  to  have  been  nuide  brotheryond  heir 

to  Z>.  of  the  bodies  of  the  baron  and  feme  begottertj  therefore  die  ^t 

was  abated.     Br.  Formedon,  pi.  55.  cites  46  £•  3, 9. 

•  He  muft        1 1.  In  formedon  of  a  gift  to  J.  and  A.  his  feme'  in  tally  the  writ 

?rtfly*rhe  ^^^^  ^^  '*^^  ^fi^''  ^*^  ^^^^*  ^f  *^^  afore/aid  J.  and  A  andR.  fin 

name  of  and  heir  of  the  aforefaid  J.  and  A.  and  T^ori  of  the  aforefaii  J?-  '» 

Wm  who  the  aforefaid  plaintiffy  fin  of  the  aforefaid  T,  as  coujin  and  heir  rftbe 

7e\{t6%  aforefaid  R.  defender e  debet  by  form  of  the  gift  aforefaid,  &c    And 

heir.  D.  tne  tenant  demanded  judgment  of  the  writ,  for  where  the  deroandanl 

ai6.a.  is  made  heir  to  R.  he  faid,  that  the  faid  R.  never  had  any  thing, 

A  E»z.^""*  and  the  other  e  contra,  but  not  de  rigore  juris,  but  by  accord ;  and 

Anon.—  fo  it  feems  that  that  the  *  demandant  ought  to  make  himfelfbeir  to  him 

And  he  who  was  lajl  feifed^     Br.  -Formedon,  pi.  i?.  cites  48  £•  3. 7. 

jnuft  maKe 

himielf  either/on  and  hetr^  or  coujin  and  htir ;  for  a  later  fcifin  in  any  heir  in  tail  after  will  abate  ll* 

wriL    S  Rep.  88.  h.  Refolvcd'in  Buckmer's  cafe. 

[  4^3  ]        12*  I"  formedon  the  writ  was  praecipe  the  tenant  quod  juftc,&c. 

•  Ibid.  pi.  J'c^^^^  to  the  demandant,  &c.  the  manor  of  D,  which  J.  T.  gave  « 
a6.  cites  i»  R.  and  M,  his  wifcy  and  the  heirs  of  their  bodies,  l^c,  and  that  af^ 
H.  4. 1,  s.  the  death  of  the  aforefaid  R.  and  M,  and  N,  fon  and  heir  of  the 
therefore  aforefaid  R.  and  "M.  and  Kfon  and  heir  ofthi  aforefaid  N.  andi» 
the  writ  fon  and  heir  of  the  aforefaid  Nifin  of  N,  fon  of  the  aferefaid  R.  a^ 
yvzsabattd  Jlf,  fo  the  aforcfaid  demandant,  coufin  and  heir  of  the  aforefaid  Rfii^ 
vi^%^^  §rM  the  fon  of  N.  fon  of  the  aforefaid  R.  and  M.  defcendere  debelyhj 
ficio  curia  ">nn  of  the  gift,  &c.  And  the  demandant  counted  further,  hoW 
— 5uf  in  flie  was  coufm  and  heir  to  the  faid  R.fon  ofN.  viz,  daughter  off* 
crfcofit^l  >«  ofM.fifter  of  N.  fon  ofR.  andM.  the  donees ;  and  ♦  becaufe  the 
he  needTiot  cofinage  was  not  alledged  as  well  in  the  writ  as  in  Ac  count,  tte 
lh€w  how  court  was  of  opinion,  diat  the  writ  fhould  abate ;  aikl  after,  bccaute 
wilr  No 'r  ^^^  tenant  had  had  the  view,  though  no  count  was  made  before  die  vicvr, 
Tdivirfiry?'  ^^^  ^^  afnrmed  the  writ,  therefore  he  fliall  not  have  ad  vantage  after, 
«.  k.  Ibid,    and  fo  the  tenant  was  awarded  to  anfwer  to  the  writ,  quodnota-  Br. 

Formedon,  pi.  19.  cites  49  £•  3.  20« 

13.  J«f 
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13.  Bui  contrary  in  fare  facias  upon  tail  by  fine,  there  it  fuffices  *  ^s  (^ 
to  count  •  further ;  note  a  divcrfity.  Br.  Formedon,  pi.  19.  cites  49  ^^^"^^ 

E.  3.  20.  per  Wiching. 

14.  And  in  formedoni  the  writ  Jhall  be  (where  the  heir  is  not  The 
feifed)  and  that  after  the  death  of  the  donee^  and  R.fon  of  the  donee^  ^^^^l^^^"^ 
&c.  without  this  word  (heir)  ani  to  make  the  demandant  heir  to  him  ^onee 
vfbo  was  loft  feifed*  Br.  Formedon,  pi.  19 .cites  49  £.  3.  20.  per  counted  in 

Wichi"g-.        .  ....         '^^'^A 

irtaher  was  bar  to  hii  father f  and  tb.it  afttr  bh  dtntb,  be  is  now  beitf  and  exception  was  taken,  that 
this  cannot  be  ;  for  that  none  is  heir  to  the  father,  but  the  eldeft  fon,  and  that  the  elder  brother 
beiDg  dead  without  iifue,  the  next  brother  is  heir  to  him  wlio  was  la^  feifel,  and  not  to  the  fa* 
ther ;  but  the  court  held  it  to  be  no  contradi^ion  to  fay,  that  two  are  heirs  of  one  tcnfore 
dcvifo,  a  Mod.  94.  Trin.  28  Car.  ft.  C\  B.  Anon.->But  i  Mod.  219.  Is  S.  C.  by  name  of  Burrow  v« 
Hagget. 

15.,  But  where  the  heir  isfeifedj  there  he  fhall  fay,  and  that  afier 
the  death  ofthedonee^  and  R.fon  and  heir  of  the  aforifaid  donee^  andfo 
on.  Br.  Formedon,  pi.  19.  cites  49  E.  3.  20. 

i6f  Formedon  in  defcender,  and  counted  how  the  donor  leafed  to  ^^^y^  * 
W*f(nr  lifey  and  granted  the  reverfion  to  J.  and  T.  and  to  the  heirs  of  /ori^e^o 
7*.  who  granted  Xht  reverfion  to  the  father  of  the  demandant  in  tatly  rtmainder 
and  that  the  tenant  for  life  is  deady  and  fo  defcended  to  him  by  form  of  ^^^  '*  '^''» 
the  gift  and  grant  arorefaid,  and  it  was  doubted  of  the  form,  if  he  fhall  ^"^  VJiVi 
iay  by  form  of  the  gift  only^  or  not.  Br.  Formedon,  pi.  20.  cites  50  i^Vi  and  he 

E,  o.  I.  \\\  remainder 

enters f  and 
iUiens  and  dies ;  the  iffiie  in  tail,  after  the  death  of  the  leffee,  and  of  his  father,  who  entered  and  dif. 
continued,  im/y  chufe  in  his  writ  to  make  mention  of  the  k<tje  for  hfe^  and  of  the  remainder  ;  or  to  allff^ 
immediate  gift  to  be  made  to  his  father.  Quod  noia.  Rr.  Formedon,  pi.  62.  cites  11  H.  6.  ao. 
The  ifluc  need  not  make  mention  of  the  leal'e  for  life,  but  that  th^  donor  gave  to  his  anccftoo  3cc. 
per  Marfen,  J.  Br.  Formedon,  pi.  79.  cites  9  H.  6. 53. 

17.  In  formedon  in  defcender,  the  count  was,  that  the  land  de*  Formedon- 
fcendedfrom  the  donor  to  B.  and  from  B.  to  C.  and  from  C.  to  the  de-  in  dcfcer.d- 
mandanty  as  brother  and  heir  j  and  it  was  pleaded  to  the  writ,  becaufe  ^^^.^^^ 
he  did  not  Jhew  that  C.  his  brother  was  dead  \  but  non  allocatur  in  pleaded  in 
this  a^on ;  contra  in  formedon  in  remainder.  Br.  Formedon,  pi.  abatement, 
ai.cite8  3.H.4.i.                                                                 •  '^l^' 

againil  the  count,  becaufe  it  was  that  ibe  right  defiended  to  him  after  the  death  of  Leouard)  as  brother  and 
heir  to  Leonard,  who  was  fin  and  heir  of  the  donee,  and  did  n^J  <^^i-g'i  fbat  Leonard  died  without 
ijfue  i  it  is  true,  this  might  have  been  an  objeftion  in  a  fonnedon  in  remainder  or  reverter ;  but 
it  is  not  in  a  formedon  in  defcender  j  for  in  the  laft  cafe  the  demandant  is  only  to  fet  forth 
the  pedigree,  and  therefore  they  do  not  mention,  that  the  perfon  under  whom  they  claim, 
died  without  iiTue ;  befides,  in  this  cafe  the  demandant  could  not  he  heir  to  Leonard,  if  he 
bad  left  ilfue;  Nelf.  a.  S8t.  pL  5.  cites  i  Mod.  219.  *  Burrow  verfus  Hagget.——*  Trin. 
a  8  Car.2.C.B. 

18.  Formedon  in  defcender,  though  the  gift  was  of  a  reverfion  of  r  .  g^  1 
a  tenant  for  life  to  two  in  tail,  the  remainder  to  the  ancejlor  of  the  de-  »    jj 
mandanty  who  was  feifed  b^  the  remainder^  (o  that  the  remainder  was  ij^^p"^ 
executed^  the  plaintiff  mayfay^  in  his  writ  and  declaration,  that  the  cites  s.  c. 
gifi  was  immediate  to  bis  anceftor.  Br.  Formedon,  pi.  23.  cites  1 1  — l^id.  pK 

"•  4*  39-  c. — But 

if  jigift  be  mad©  m  tail  to  T>,  and  his  heirs  males,  the  remnnder  to  A,  intmil,  and  D.dijcontinued  in  the  life 
•f  A.  and  died  without  ilfue,  and  the  heir  of  A,  bro'*^ht  his  'writ,  as  the  immediate  gift  to  A.  his  anceftor 
who  never  was  feifed  in  his  life,  and  for  ih.it  cnuVe  the  writ  wr.s  naught ;  but  if  A.  had  beea 
feife4  of  the  land^  then  it  had  not  b^n  nec«&iry  to  luve  Oiewed  the  firft  gift  to  D.  by  the 

.-■'■*'  opinioii 


4H 


iFotmetion* 


opinion  of  the  whole  court,  i  Brdwnl«  155.— -~When  the  reaiauider  is  met  txtaHeJ^  feimeJw 

in  remainder  does  not  lie,  but  the  nneral  writ  in  tU  dijandar  (ball  fervci  and  be  Ihall  romr  as 
of  tm  iwmeSate  gift.   8  Rep.  S8«  Tnn.  7  Jac.  a  note  of  the  reporter's  in  Backmere's  cafe 
S.  P.  and  (hall  not  mention  the  remainder.  F.  N.  B.  ai9.  (D)  %s>  it  fo  appears  bf  the  ruler 
in  the  regiiler. 


If  tenant 
in  tail  Hath 
two  fons, 
and  a  (Iran- 
ger  abates^ 
and  enters^ 
into  the 
land)  and 
afterwards 
heir  to  liis 


19.  If  tenant  in  tail  has  ijfue  a  fin  and  a  daughter^  anddifimtimuSy 
and  after  the  fin  dies  without  ijfue^  in  the  life  rf  the  father -^  and  then 
^  the  father  dies ;  the  daughter  (hall  have  formedon,  and  mav  make 
omiffion  ofthefon^  becaufe  he  died  in  the  life  of  bis  fether,  ana  there- 
fore now  the  daughter  is  immediate  heir  to  hitn  who  was  laft  feiied. 
Br.  Omiffion,  pi.  7.  cites  11  H.  4.  72. 

the  eldeft  fon  dies  before  he  entercth,  the  youngefl  need  not  name  hie  eldcft  brother 
father^  in  the  writy  but  only  fonj  becaufe  lie  never  liad  feifin.  F.  N.  B.  212,  Z13.  (]) 


If  the  fa- 
ther does 


20.  Centra  it  feems,  where  there  are  grandfather^  father^  and  fimy 
not  furvive  ^^^  the  grandfather  tenant  in  tail d'ifiontinues>i  xhe  father  dieSj  and  af- 
thc  grand  ter  the  grandfather  dies,  and  the  fin  brings  formedon,  be  ought  to  make 
father,  tlie  mention  of  the  father^^  for  the  fon  cannot  he  immediate  heir  to  the 
»?o"m?n.      grandfather^  but  by  means  of  the  father.  Ibid. 

tion  the  faiker  in  bis  writ.  F.  N.  B.  489'  in  the  notes  there  (a)  cites  5  £.  2. 8  £•  a.  pL  ^ 

F  K  ^^  ^^'  ^  fbrmedon  the  writ  was,  that  R.  P.  gave  to  N.  and  B.  bis 
488.  in  '  ^ifi  a^d  to  the  heirs  which  thefaidN.  of  the  body  ofthefatd  B.fljculd 
notes  (a)      hegeti  Norton  demanded  judgment  cf  the  writ,  for  it  ought  to  be,  that 

R.  gave  to  N.  and  B.  his  wife,  and  the  heirs  of  their  bodies  begotten ; 

&  non  allocatur ;  but  the  writ  awarded  good,  for  it  is  all  one.  Br. 

Formedon,  pi.  26.  cites  12  H.  4.  i. 

22.  Formedon  in  defcender ;  the  writ  was,  and  that  after  the  dsatA 
ef  W*  the  donee^  and  JV*fon  and  heir  of  the  aforefaid  TV,  \and\  "J^fi^, 
and  heir  of  the  aforefaid  W,fon  offV.  and  fr»fon  and  heir  of  the  afsre^ 
faid  7.  and  T^fon  and  heir  of  the  aforefaid  fV,  td  the  aforefaid  A.  the  de^ 

,  manaant^  as  daughter  and  heir  of  the  aforefaid  T,  defiendcredehety  &c.  the 
tenant  faid^  that  T.  never  heldeftate^  and  yet  the  writ  awarded  good  by 
judgment,  for  where  he  is  made  heir  to  every  one  as  here,  therefore 
he  is  made  heir  to  the  donee,  and  to  him  who  was  laft  feifed,  wbofocver 
he  was ,  and  where  the  grandfather  is  donee,  and  he  and  the  father  dk, 
the  father  not  feifed,  and  the  writ  of  the  fon  is,  and  that  after  the 
death  of  the  grandfather,  and  the  &ther,  fon  and  heir'  to  tbe  grand- 
&ther,  to  the  demandant,  fon  and  heir  of  the  father  dcfcendere  debet, 
&c.  it  is  a  good  writ,  per  Cur.  and  lajl  feifin  pleaded  in  a  writ  ofaul^ 
mortdancefior  and  cofinage  goes^to  the  a^ion,  therefore  it  is  a  good  plea 
there  accordingly.  But  in  formedon  it  does  not  go  but  to  the  writ,  quod 
nota  diveriity.  Br.  Formedon,  pi.  62.  cites  1 1  H.  6.  20. 

23.  Jnd  note  per  Cur.  that  where  the  writ  iV,  and  that  afler  the 
death  of  the  dome^  and  Wmfon  of  the  donee^  without  the  word  heir^  {^r« 
to  the  demandant  defcendere  debet  as  fin  and  heir  of  W.  fuch  writ  flufl 
abate,  for  he  does  not  make  himfelf  heir  to  tbe  donee ;  for  it  may  be 
that  W.  was  younger  fon ;  for  in  formedon  in  defcender,  the  ^- 
mandant  always  ought  to  be  made  heir  to  the  donee^  and  to  him  who  tocs 
laflfeifidy  &c.  Br.  Formedon,  pi.  62.  cites  11  H.  6.  20. 

nfter  tbe  dr.atb  of  tbe  of^rej.  id  ^4,  and  M,  B,  and  JST.  and  €•  fon  of  tbe  afonftdd  B.  ami  Jf* 
tbs  aforefaid  C,  to  tbt  afyr^faid  E,  daugUcr  and  htir  of  tU  uforejMd  C.  dfctrndgrt  dd**,  *cCi 


In  forme- 
don by  £. 
fuppofing 
the  gift  to 
be  to  A.  and 
M.  his  nvife 
for  iifty  the 
remaindtr  to 
B,  and  N. 
bis  •  wife  in 
$aiif  and  that 
and  D.fon  of 
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Skrene  ddnanded  judgmeflt  of  the  writ ;  for  E.  wght  to  hinadtjifter  andh^r  fo  D.  Ik  non  allocatur, 
becaufe  C.  w«w  the  lafi  who  was  feifed,  and  (he  is  made  heir  to  him,  as  (he  ought.  And  there- 
fore the  tenant  was  compelled  to  anfwcr.  Quod  nota.  Br.  Formedon,  pi.  25.  cites  11  H.  4.  7a. 

24.  In  formedon  upon  difcontinuance^  the  demandant  counted  that 
defcendit  jus^  ^V.  and  noij  quod  defcefidit  feodum.  But  contra  upon 
abatement  againfl  the  abator  Br.  Formedon,  pi.  6i«  cites  19  H. 
6.  30. 

25.  In  formedon,  if  the  defcent  be  made  [thus,  viz.]  from  the  s.  c.  dted^ 
donee  defcendit  jusj  ^c,  to  y.  asfon  and  heir  to  him^  znd  from  y,  to  R,  and  fays, 
asfon  and  heir  to  himy  zndfrom  R.  to  TV.  as  fon  andf  heir  to  him,  ^^*^^|»® 
ma  from  W.  to  him^  as  fon  and  heir,  and  makes  himfelf  heir  to  the  way  forth* 

'  Jaid  W<.  his  father  and  no  other ;  albeit  that  IV,  was  not  feifed  by  force  demandant 
of  the  gifty  hut  fome  of  the  others^  by  whom  he  has  made  the  conveyance^  **  ^^  "^^' 
were  feifed,  the  writ  is  good,  and  (hall  not  abate,  becaufe  he  has  whois 
made  every  one  heir  to  the  other.  Per  all  the  jufticcs.  Br.  Forme-  named  in 

don,  pL  37.  cites  22  H.  6.  36.  bc^on"and* 

beir  in  the  writ,  though  they  never  were  feifed  by  force  of  the  tail,  and  if  he  names  them  heir,  it  it 
noC  material  whether  they  were  feifed  or  not,  and  by  this  means  the  demandant  will  he  certain  to 
make  himfelf  heir  as  well  to  the  donee,  per  formam  doni,  as  to  htm  that  was  laft  feifed.  8  Rep.  SS. 
b.  the  4th  rcfolittion.  Buckmer's  cafe.— »F.  N.  B.  aia.  (H)  S«  P.  and  S.  C.  cited  in  the  notes  ther« 
(e),  I       Hob.  51.  in  cafe  of  Freake  v.  Bindford. 

26.  But  if  the  writhe  [thus,  viz.]  and  from  the  donee  defcendit  S.P.ftill.j 
jus  toy.  as  fin  and  heir,  and  from  y.  to  R,  fen  of  7.  znd  from  R,  Hg'J\ey -g 
to  TV.  fon  ofR,  there  he  ought  to  make  himfelf  heir  to  him  who  was /q^  Jenkins  v.* 

fiifedby  force  of  the  tail.  Per  all  thejuftices.  Quod  nota  diverfity.  Br.  Dawfon. 
ibid. 

27.  Formedon  by  two  barons  and  their  femes  in  jure  uxoris  j  the  s.  P.  HoK 
writ  was,  £ff  quodpoji  mortefn,  ^c.  to  the  barons  and  their  femes  de^  ci'tedTMich! 

fcendere  debet^  wh^re  it  fhould  be  to  the  femes  only,  and.  it  was  njac.  Rot. 
amended ;  for  it  was  not  well.  But  per  Wangforde,  in  formedon  in  66.  in  cafe 
remainder^  he  (hall  fay,  remanere  debet  to  the  baron  and  ^me.  Quod  °f  ^^"' 
_  iiuUus  negavit.  Br.  lormedon,  pi.  4.  cites  35  H.  6.  10.  13.  ^e.  oQt. 

28.  In  formedon  in  defcender,  which  is  only  by  ftatute,  ^^ftflatut^  ^v\xi^^. 
is  not  re^hearfedy  but  this  is  inafmuch  as  the  writ  is  re-hearjed  in  the 

Jiatutey  as  it  is  of  the  quod  ei  deforceat.  Br.  AtStion  fur  1^  ftatute,  pi. 
47.  cites  5  H.  7.  17. 

29.  The  demandant  Jhall  make  himfelf  heir  in  formedon  in  defcender  Nonehol<b 
to  him  who  was  lajl feifed  in  faSf^  and  not  of  the  laft  feifin  in  law,  and  ^tuft!^^ 
yet  he  JhaU  make  mention  in  his  writ  of  him  whofo  *  held  ejiate  though  vi'vss^tUM* 
hi  did  not  enter  infa£ty  but  (hall  not  maice  himfelf  heir  to  him^  but  <tflar.  Br. 
yet  the  pleading  of  him  who  heldeftate  is,  to  fay,  that  he  vras  feifed;  Omiifion, 
and  fo  without  feifin  in  him,  the  writ  fliall  not  abate,  which  is  feifin  \  e.  a^ a^ 
in  b&^  as  it  feems.  Br.  Formedon,  pi.  6o.  cites  F.  N.  B.  2x2.  (F).     Fitzh.  For. 

msdon,  48* 
49.— >»But  fee  there  ix  £.  2.  pi.  56.  that  //  h  notM£mr  of  an  eilale^  unhfi  bevtho  held  tuas  feifed. 
Brook  iays,  fiore  intk,  for  the  ifffceni  to  the  btir  who  Hies  lef'^s  tntry  is  a  fit /in  in  law,  and  upon  thii 
|be  yonnger  brother  {hall  make  himfelf  heir  to  him  of  the  body'of  his  father.  Br.  Omiflion,  pi.  8. 
r— — •  Orig.  (tend.) 

30.  The  claufe  of  (eo  quod^  (^c.)  ferves  moft  conveniently  when 
eftate  tail  is  fpent,  and  fo  is  well  in  formedon  in  reverter  or  remain- 
der, but  not  in  defcender,  unlefs  injfecial  cafis.  %  Rep.  88.  b.  a  nota 
^f  the  reporter, 

31.  U 


485:1:  iTorme&om 

31.  In  a  formedon,  the  count  was  of  a  gifi  U  B.  and  bariSius  U 
corpore  fuo  legitime  procreaK  The  tenant  demanded  judgment  of 
the  writ,  for  that  (among  other  things]  the  word  (procreat)  ought 
not  to  be  in  the  writ^  but  exeuniihus.  But  the  court  thought  it 
might  be  amended.  Het.  78.  HilL  3  Car.  C.  B.  Jenkins  t. 
Dawfon. 

32.  In  a  formedon  in  defender,  the  demandant  (et  forth  that  H. 


O.  htingfeeffd  infii^  made  afeoffmint^  Sic.  to  the  ufe  oihunftif ftr 
u  W^>  remamder  ^^  me  ufe  of  £.  V.  and  Ellen  bis 


of  the  fcr- 
jeanty  and 
nothing  is 
neationed 
of  the  court 
in  the 


This  is  only 
ailateof 

and  the  ob-  W^>  remainder  to  die  ufe  of  E,  V.  and  Ellen  bis  wife^for  tbiirj^inf 
fervations  lives^  and  *  after  their  deceafe  to  the  ufe  of  the  heirs  of  the  bodjclf  the 
hufband  begotten  on  the  body  of  the  wife  \  that  i/.  O.  diedy  andtbat^ 
by  virtue  of  the  faid  feoffment,  the  bujband  and  wife  werefeifed^  that 
is  to  (ay,  the  hufband  in  fec-tail>  and  the  wife  of  the  freeboldy  durii^ 
their  joint  lives ;  that  the  hujbanddied^  a»^  then  the  wife  became^^ 
whoTc  re-  fiif^^  ^^^  l*^c»  remainder  to  H.  her  fin ;  that  the  wife  died^  and  then  the 
port>  and  as  whole  furvived  to  herfon^  and  from  hifn^  jus  defcendit  to  the  dimandaxty 
to  the  o-  ^j  coufin  and  heir  of  E.  V.  (that  is  to  fay)  fon  and  btir  of 
J'itzhct^  /fol"*,  who  vf^sfin  and  heir  of  H.  {the  fon)  who  vn&fon  and  bar 
of  E.  F,  on  the  body  of  Ellen  begotten  \  in  this  cafe  the  feiiin  was 
alledged  right,  contrary  to  the  opinion  of  Fitzherbert,  \ii)o  held  that 
feifin  muft  be  thus  alledged,  (viz.)  by  virtue  whereof  the  hufband 
and  wife  were  feifed  together,  and  to  the  heirs  c^the  body  of  the  huf- 
band begotten  on  the  body  of  the  wife,  and  muft  not  fay,  that  ddier 
of  them  were  feifed  of  a  freehold  for  life,  or  of  a  fee-tail.  Nelf.  Abr. 
iti^^aiidcites  tit  Formedon,  879.  pi.  12.  cites  f  i  Lutw.  Rep.  974.  Vaughan  v. 
Litt.s.26.    Rowland* 

where  it  19 

faid,  that  if  lands  are  given  to  the  baron  and  feme,  and  to  the  heirs  of  the  body  of  the  baron,  in  this 
cafe  the  baron  has  eftate  in  tail  general,  and  the  feme  has  only  an  eftate  for  lifcj  and  tbe 
fonn  of  precedents  is  accordingly.— f  It  fliould  be  2  Lutw.  974  to  976. 

♦[486] 

(I)  Pleadings,  Writ  and  Declaration  in  the 

Remainder. 


bert,  he 
cites  Br. 
tit.  Plead- 
ings, fl.  3* 
where 
Brooke 
makes  a 
quasre  of 


I.  T717'  H  E  R  E  a  man  conveys  by  remainder,  he  ought  to  allege  fb^ 

iifi'y  '^  ^^'^  ^^  ^''  ^^^  remainders  before  him  to  be  determined 


In  forme- 
medonin 

tbe  pUin-     hv  dying  without  ifTue,  otherwife  his  writ  ihalf  abate*  Br,  Fonnedois 

tiffintitled     pi.  39.  cites  39  E.  3.  27. 
himfelf,  be- 

ciufe  the  iffue  in  tail  it  dead  imthaut  iffitCy  bBC  does  ne^  Jay  the  teneml  m  tail  is  diad^mtbtmt  ijfmu  Holt  €%• 
J.  held,  that  it  muft  be  fbewn,  that  the  tenant  in  tail  is  dead  without  iflae ;  for  Cbac  &  a 
tbe  very  point  of  the  action ;  and  it  muft  be  (hewn,  that  the  firft  donee  is  dead  witbooc  iflsie  ; 
and  it  is  not  implied  at  all,  th«it  becaufe  the  ilfue  is  dead  without  iffue,  that  therefore  the  tenaat 
in  tail  is ;  for  be  may  have  other  fons  befides  his  eldeil.  5  Mod.  17.  HilL  6  W.  1^  hL  Hecbest  ▼% 
Morgan. 

S.  P.  where  2*  In  formedon  in  remainder  or  reverter,  the  demandant  fhdl 
the  forme-  make  mention  of  the  death  of  every  one  who  held  eftate  andJurvroid^Hc* 
mainderls    ^^"^^^  in  fcire  facias.  Br.  Formedon,  pi.  11.  cites  42  E.  3.  OOu 


irou^bt  as  heir'  8  Rep.  88  a.  in  a  note  of  the  reporters,  in  BQckxnere's  cafc«« 
pL  I.  cites  4^  £•  3. 191  ao. 


.Br.Oniffioi% 


^  Fonncdm 
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J.  Formedon  in  remainder  was  brought  upon  an  eftate  tail  limited  •  Same 
ta  B.  remainder  to  C.  infee^  and  was,  whiciy  after  the  death  ofB,  and  ^^^^^^^ 
d  ta  D.  fon  and  heir  of  C.  remanere  debet*     And  the  writ  was  ad-  and  there  it 
judged  good  without  faying  exprefsly  the  death  of  C.  though  the  form  isfaid,  in 
of  the  regifter  was  fo ;  becaufe  the  laying  rf  D.  to  he  heir  ofC.  im-  ^^^  rcgifter 
ports  as  much.  Hob.  s  i.  in  cafe  of  Freak  v.  Bindford,  cites  •  5  E.  are  men- 
5.  3$.  and'7  £•  3.  47,  48.  cited  in  the  regifter.  tionedtobe 

ruled  goody 
and  that  there  is  no  mention  there,  of  their  being  not  good,  but  only  that  the  form  of  the  regifter 
is  better,  .\rg.  and  the  court  DeeiBed  ttt  be  of  the  fame  opinion.  Trin.  x  Jac.  2.  C«  B.  in  cafe  of 
Dinghurft  v.  fiatt. 

4.  If  a  leajefor  life  be  made  to  A.  remainder  in  tail  to  B.  remainder 
in  tail  to  C.  U  £.  dies  without  iJTue  in  the  life  of  A»  and  afterwards  x 
formedon  in  remainder  is  brought  by  C.  he  ought  to  mention  the  re^ 
mainder  /#  B.  though  it  was  determined  and  fpent  as  aforefaid ;  for  the 
demandant,  in  the  formedon  in  remainder,  ought  to  mention  all  pre- 
cedent remainders  in  taiL  8  Rep.  88.  a.  in  a  nota  of  the  reporter,  cites 
8  £«  3.  19.  a. 

5.  In  formedon,  the  demandant  ^^mh/^^  that  y,  wasfeifed^andaf-^   [  487  J 
Jtgnedit  in  dower  to  A,  and  sSter  granted  the  reverjion  to  G.for  lije^ 

the  remainder  to  S,  in  tail^  and  that  S.  was  feifed  and  conveyed  to  the 
demandant ;  and  the  writ  was,  that  J.  granted,  occ.  and  after  the  death 
of  A.  &c.  to  hold,  &c.  and  that  after  the  death  of  the  aforefaid  G. 
remainder  to  S.  &c.  and  does  not  mention  in  the  writ^  whether  the  ha^ 
ron  was  feifed^  fo  that  there  may  be  dower^  &c.  or  not,  and  yet  well, 
per  Thorp.  For  it  is  the  courfe  of  the  chancery.  Quaere,  for  it  is 
2K»t  exprefsly  adjudged.  Br.  Formedon,  pi.  8.  cites  41  E.  3.  27. 

6.  Formedon  in  the  remainder,  the  writ  was  pracipe  quod  reddat 
ane  mejfuage  and  one  acre  of  land^  &c.  fo  that  if  the  aforefaid  donee 
ihould  die  without  heir,  &c.  that  then  the  aforefaid  nujjuage^  landy 
and  meadow  fhould  remain  to  the  demandant,  &c.  fo  that  there  was 
more  in  the  perchfe  than  in  the premljfes^hy  this  word  ( meadow J^^  &c. 
and  therefore  Fencot  pleaded  it  to  the  writ.  Finch,  faid,  you  have  had 
the  view,  therefore  it  is  pafied  the  advantage,  and  it  is  only  furpluf- 
age^  which  (hall  not  abate  the  writ.  Per  Fencot,  of  falfe  Latin,  and 
thing  apparent,  a  man  (hall  have  advantages  always  before  judgment, 
quod  non'negatur ;  and  the  writ  awarded  eood,  and  this  by  reafon* 
that  it  is  only  furplufage,  as  it  feems.  Br.  Brief,  pi.  68.  cites  44  £• 

7^  J.  S.  and  M.  his  wife  brought  formedon  in  remainder  in  right      » 
of  M.  of  3  mefluages,  which  A.  gave  to  J9.  in  tail^  remainder  to  C,  in 
fee  and  fets  forth,  that  after  the  death  of  the  faid  B,  and  C.  to  the  afore  ^ 
faid  J.  S,  and  Af.  daughter  and  heir  of  E.  brother  and  heir  of  D. 
fon  and  heir  of  C  aforefaid  remanere  debet  by  form  of  the  gift  afore- 
faid, eo  qu^di  the  aforefaid  B.  died  without  heir  of  her  body  ijfuingy 
itc.  The  defendant  pleaded  in  abatement  of  the  writ,  that  by  the 
form  in  the  regifter,  demandant  ihould  have  fuppofed,  that  after 
the   death  of  B.  and  C,  to  the  aforefaid  J.  S.  and  Af»  as  coufin 
and  heir  of  C.  remanere  debet^  ^c*  But  it  was  held  good  enough 
by  three  J.  againft  Warburton  J.  becaufe  it  appears  to  the  court, 
by  die  pedigree  fct  down^  that  ihe  isy  and  muft  needs  be  couiin  and 

heir 


48/ 


jrotmeoon^ 


heir  tb  C.  And  that  the  form  in  die  regtfter  may  bear  fuch  wk 
alteration.  Hob.  51.  HiL  11  Jac.  Rot.  30.  Freak  v.  Bind- 
ford.  ' 

8.  In  fonnedon  in  remainder,  the  demandant  declared  ofzgifi 
to  A.  for  lifey  remainder  to  M.  the  wife  of  A*  and  the  heirs  efber 
hody^  iy  A.  ita  quod,  afier  the  death  of  A.  M.  and  E.  their  daughter^ 
to  (the  demandant)  G.  fen  and  heir  of  E,  remanere  dehetj  &c. 
The  defendant  pleaded  in  abatement,  that  E.  had  ijjiu  F,  a  fin  end 
heiry  who  furvived  M.  and  E.  not  named  in  the  writj  judgment  <rf 
the  writ ;  and  the  court  upon  the  firft  argument  inclined,  that  the 
writ  was  ill  by  reafon  of  the  omiiSoh  of  F.  who  had  a  right  thomgb 
he  had  never  anyfeifn.  But  afterwards,  upon  a  further  argument 
^  K^l*  3*  for  the  demandant,  in  which  the  *  above  and  other  books  were 
*^'  cited,  they  gave  judgment  to  anfwer  over  nifi  cauia,  within 
a  week.  3  Lev.  21 8.  Trin.  i  Jac.  2.  C.  B.  Dinghurfl  v.  Butt 
&al. 


(K)  Pleadings,  Writ  and  Declaration  in  the  Re- 
verter. 

Xa  forme-  I.   jtf formedon  in  r evert er^^  omtjfion  is  not  material,  untefi  he  ^oh§ 
don  in  r^  d  {^  omitted  in  the  dtfccntfurvived  his  father.     As  where  the 

c^ht^'to  father  has  iiTue  two  fons,  and  me  eldeft  dies  in  the  life  of  his  father 

mention  clie  without  ifTue,  there  the  omiflion  of  him  is  not  material.     Br.  Omif- 

ddcftbro-  gp«  pi^  ,0^  cites  *  18  E.  2. 
iber,  who  '  *^ 

furvived  the  father,  &c.  becaufe  he  held  the  eftate,  althotij^h  he  was  not  feifed  of  the  land.    F.  N. 
B-  220.  (D)  *  S.  C.  cited  F.  N.  B.  489.  in  notes  there,  (a) 

r  4.88  1       2i«  In  formedon  in  reverter  he  need  not  flicw  otherwife,  but  that 
jf^^  the  donee  died  without  heir  of  his  body^  though  20  were  feifed  after 

brings  for-   his  death,  &c.  Br.  Formedon,  pi.  37.  cites  22  H.  6.  36.  per  all  die 

medonia  juftices. 
the  rever- 
ter or  remainder  as  heir,  the  ^J/ion  tf  an  eUefifim,  whojurvtvtd  Uifaibff-^  or  the  like  in  tbe^eJtgrm 
^  tht  part  of  tbi  donor y  or  of  him  in  remainder^  fliall  abate  the  writ.  But  oftUpjtt  af  tit  dmtSf 
f  though  the  donee  had  many  ilfue^  in  lineal  defceot,  inliericableto  the  eftate  uil,  and  who  held  xhz 
eftate)  the  demandant  med  not  name  any  of  the  iffues  in  the  claufe>  et  quie  poft  mortem  ;  bat  fluS 
lay>  €f  f^  fffi  morttm  of  the  dmet  ad  ipfim  rrutrtl  debtty  co  qwjd  the  donee  oHU  vntbont  ijfm*  Becaufe 
the  demandaift  is  a  *  granger  to  the  ptdigres  oftbt  donee.  And  alfo  becaufe  if  the  ilfue  IbaU  be  fop- 
pofed»by  the  writ  to  die  without  ilfue,  yet  it  may  be,  that  the  eftate  tail  is  not  fpeot ;  fcx*  the  ^no 
may  bav^  hrotbers  or  caufins  inheritatle  to  the  dantty  and  the  land  ought  not  to  revert  to  the  -vlo- 
nor  fo  long  as  the  eltate  tail  coDtinoei.  8  Rep.  88.  a.  in  a  nota  of  the  reporter  in  Backc(ierc*s 
cafe.^*And  he  fays  that  in  fome  ancient  written  regifters,  the  claufe  is,  (eo  quod  the  iflae  di  ' 
without  ilTue)  but  the  printed  regtfler  whic^  intimates  the  moft  ancient  and  trueft  precedents, 
(et  quod  poft  mortem  of  the  donee  reverti  debet,  eoquod  the  donee  died  without  iflue,)  and  cr 
8ft  H.  6. 36.— -«*  D.  ai6.  a.  pi.  56.  Trin.  4  Eliz.  Anoo.--— But  adds  a  qocre  of  fbrmedoo  » 
the  remainder. 

Browfil.  3.  A  formedon  in  the  reverter  was  brought  bv  J.  S.  and  F.  hit 

t|4«  S.  C.     ^fe  'againft  W.  R.  of  divers  meflliages  and  Lands  in  E.  which 

lands  A.  and  the  faid  F.  then  his  wife  did  give  to  B.  and  C  t9  lAg 

ufe  of  Ei  daughter  and  heir  of  Sir  r.  5.  Knt.  and  the  heirs  efher 

body  >  i^  qua  po/l  mortem  pradi^.  £liz»  ad  prafatum  F.  reverUrM 

debtmt^ 


JUhentj  ^c.  The  defendant  pleaded  in  abatement  of  the  writ,  that 
the  iaid  F.  at  the  time  of  the  death  of  the  faid  £liz.  was  married 
to  the  plaintiffs  Jo  that  the  right  of  the  faid  lands^  quody  &c.  to  her 
hujband andber  did  revert^  and  fo  by  the  writ  it  ought  to  have  been 
fuppofe4  ;  upon  which  the  demandant  did  demur  in  law.  It  was 
adjudged,  that  the  writ  was  good:  and  this  ^/^r^/^r;  taken,  if  it 
were  zformcdon  in  the  dejcender'i  upon  a  defcent  to  the  wife,  there 
the  defcent  mujl  he  made  m  the  writ  to  the  wife  alone ,  for  the  de- 
fcent followeth  the  blood,  and  to  that  the  huiband  is  a  ftranger ; 
hut  in  a  formcdon  in  the  revertir^  where  nothing  is  already  vaicd, 
but  the  right  only  returns,  there  this  right  may  be  layed  to  return 
either  to  the  wife  alone,  or  to  the  hufband  and  wife :  Hughes's 
Abr.  966.  pi.  7.  cites  33  H.  6.  54.  Mich.  1 1  Jac.  in  C.  B.  The 
Earl  of  Clanrickaro,  and  the  Lord  Vifcount  Sidney's  cafe^ 
Hob.  I.  and  2. 

4.  Note.  If  the  demandant  in  a  formedon  in  the  reverter,  be  *Nelf.Abr. 
barred  of  a  third  fart  of  the  land  upon  her  own  Jhewing\  as  where  Si"".®*'**"' 
the  demandant  Jhewethy  that  a  fine  was  levied  of  a  third  pari  of  the  Camithwi 
land;  in  fuch  cafe,  the  whole  writ  of  formedon,  brought  for  the  this  wonlig 
whole  land,  Ihall  abate;   for  that  the  writ  is   *teftified  by  the  (^i'^''?* 
demandant's  own  fliewings  and  that  in  a  fubftantial  point.  Hughes's  ihoaidbe 
Abr.  966.  pi.  2.  cites  Hobart.  279.  Mich*  1 3  Jac.  in  the  Earl  of  (Ufified). 
Clanrickard's  cafe. 

5.  In  a  formedon  in  reverter,  the  cafe  was,  Wm.  Vefcy  the  fa- 
der, being  feifed  in  fee,  devifed  his  lands  to  his  eldejl fonjohn  Vefcy^ 
and  the  heirs  males  of  his  body ;  and  for  default  of  fuch  iflue,  to  Ivil- 
Ham  Vefcy^  and  the  heirs  males  of  his  body^  being  another  fon ;  and 
for  default  of  fuch  iflue,  remainder  over,  &c.  The  father  died, 
then  %i»  entered  and  died  without  iffue  maUy  leaving  two  daughters^ 
Elizaoeth  and  Sarsh,  the  now  demandants ;  then  fFm,  the  other 
fon  efitered  and  in  confideration  of  a  marriage  intended  between  • 
him  and  Anne  Hewet^  he  made  a  feoffment  to  two  trujlees^  and  their 
ieirsy  habendum  to  the  ufe  of  the  laid  ff^m.  the  fcoffovj  for  life^ 
then  to  jfnnej  his  intended  wiffj  for  life^  (who  was  now  tenant) 
remainder  to  the  ufe  oithe  heirs  males  of  the  faid  Wnu  and  Anne  in 

fpecial  tail,  remainder  to  his  own  right  heirs,  with  warranty  from 
him  and  his  heirs,  to  the  feofFees  and  their  heirs ;  and  afterwards 
he  died  feifed  without  any  iffue ;  after  his  death  Anne  his  widow  en-' 
tered,  and  had  the  pofleffion,  and  the  demandants  Elizabeth  and 
Sarah,  the  daughters,  and  co-heirs  of  John,  and  coufins  and  co-     ^ 
heirs  of  William  Vefcy  the  teftator,  brought  a  formedon  in  reverter ; 
Anne  the  tenant  would  rebuty  and  bar  them  of  the  reverfion  by  this 
collateral  warranty  of  her  hujband  ^WYiT^n  Vefcy,  who  was  tenant  f  ^gn  1 
in  tail,  as  defcending  on  them  as  coufms  and  co-heirs,  who  were  like^   L  t   y  J 
%vtfe  coufins  and  coheirs  of  the  donor :  the  court  was  divided,  (viz.) 
the  Ch.  Juftice  Vaughan  and  Archer  for  the  demandants,  who  held 
ibis  warranty  of  the  tenant  in  tail,  though  it  is  a  collateral  war- 
rantyy  will  not  bar  the  donor  and  his  heirs  of  the  reverfion.    Nelt 
880.  Abr,  tit  Formedon,  (C)  pi.  4.  cites  Vaugh.  360.    Bole  v. 
Horton. 

6.  Formedon 


4^9  JTotmeHon^ 

6.  Formedon  in  reverter:  tbe  tenant  demurred  to  tbe  dedai^ 
tion,  for  that  no  expUes  are  alledged  in  any  donor^  and  the  books  go 
upon  this  difference,  that  where  a  fee-fimple  is  demanded,  (as  it  is 
always  in  a  formedon  in  reverter,)  there  the  taking  the  profits  muft 
be  alledged  bodi  in  the  donor  and  donee ;  but  where  an  tfiate  tad 
only  is  demanded,  then  it  is  fufficient  to  alledge  the  explees  in  the 
donee  only.    2  Lutw.  963.  Hill.  3  W.  &  M.  nunlock  v.  Pctrc, 


(L)  Pleadings,  Writ  and  Declaration  by  Parceners. 

I.  pORMEDON  {haUbeofthefeifmofbim>whowaslaft 
"    feifed.  Br.  Formedon,  pi.  5. 
ITjtf  if  «M  2.  jfs  if  land  tailed  defcend  to  two  daughters^  and  otu  enters  into 

mdersmiotbt  fhg  whole^  and  dies  without  ijfuey  and  the  other  has  ijfue  andius\ 

^h^k^d  ^^  ^"^  ^^  ^*^^  '^^^  '^^^^  ^^  formedon,  the  one  of  tbefeijin  of  bis 

AfjandThe  grandfather^  as  heir  to  the  grandfather  rf one  motety^  zoA  fiall  mi 

mhtr  filter  Jayy  that  his  mother  infamU  tenuity  for  flie  was  *  not  feifed,  and  he 

fl^^Uf^  flijJl  have  another  formedon  rfthe  other  moiety^  as  heir  U  bis  amsty 

M^e3^!  ^ho  inftmul  tenuit  with  his  mothery  and  yet  bis  mother  was  never 

tbnijiteof  feifed.    Per  Wiching,  quod  nota,  for  it  was  not  denied.    Br.  For- 

fiautve  °>^">  P'-  5-  cites  40  E.  3.  8. 

iwo  writs  of  formedony  if  a  ftranger,  5cc.  enters ;  or  one  and  tbe  f  am  writf  ^  fevertd  ftmii^ ;  [bat 
in  fuch  cafe]  of  tbe  mu  moiety ,  bejhall  make  bimfejf  bsir  to  bis  mother ^  wboinjuml  ttmtit  mntb  bis  om^,  by 
reafoD  that  his  mother  entered,  and  w^  feifed,  and  of  tbe  other  moiety,  i>aU  make  bimfdfbdr  to  bts 
gratuifatber,  becaufe  the  lajlfeifin  is  material  here  ;  arid  his  mother  was  not  feifed  of  boch  mdecici 
in  tally  but  was  ^batrefs  againji  berfifier  of  one  moiety,  and  the  ifijimil  tomtit  cftbr^ber  moittyjhall  not  frtm 
judiee  him,  by  judgment.  Br.  Formedbn>  pL  54.  cites  43  £•  3.  i6.«— »*  Was  only  an  ahatre& 
Br.  Brieff  pL  508.  cites  43  E.  3.  1 6.  27. 

3.  And  it  feems  that  he  may  have  one  formedon  of  thefe  two  moie- 
ties byfeveralpracipes ;  and  fo  fee  two  formedons,  by  one  and  the 
(ame  heir,  upon  one  and  the  fame  gift,  by  reafon  that  he  claims  \j 
two  feveral  anceftors  fub  dono.  Br.  Formedon,  pL  5.  cites  40  £. 
5.  8.  and  43  £.  3.  16  and  27.  S,  P. 

4*  In  formedon  the  writ  was  quod  reddat  20  acresy  which  together 
with  other  20  acres  ff^»  gave  to  R,  and  the  heirs  of  his  bodfy  and  that 
after  die  deadi  of  R.  and  K.  one  of  the  daughters  of  the  fiud  R. 
who  them  infimul  tenuit  with  J.  anodier  of  the  daughters  of  die 
aforefaid  R.  to  the  aforefaid  demandant,  fon  and  heir  of  the  afbre- 
fiiid  K.  deicendere  debet,  &c.  And  it  was  held,  that  the  writ  is 
ill,  for  it  ought  to  be  the  moiety  of  ^O  acres  of  land,  becaufe  the  writ 
is  which  they  held  in  common ;  for  it  feems  that  before  partition^ 
it  Jhall  be  infimul  tenuit  by  moieties,  and  afler  partitiony  of  acres 
which  in  purpartia  tenuU.  But  becaufe  the  tenant  had  had  the 
view,  he  could  not  abate  the  writ.  Br.  Formedon,  pL  6«  cites 
40  E.  3.  35. 

5.  Formedon,  that  he  render  the  moiety  of  2,0  acres  eflaniy  which 
Z).  together  with  another  moiety  of  jp  acres  oflandy  gavcy  &c.  where 
the  writ  fhould  be  with  the  other  moiety  of  the  aforefaid  30  acres  rf 
land,  and  therefore  the  writ  was  abated^  Br,  ^riefp  133.  cites  5 
H.  s,  8* 
3  6.  Whew 


irdrmction*  49^ 

i>.  WKereiahd  oifeeftmple^  and  land  tailed^  defcend  to  7,  fifiert^  -J*"'^'^'"*^ 
Qiid  they  make  partitioTiy  fo  that  one  has  thefeefimple  land,  and  the  "(^^/w/;^* 
other  the  land  tailed^  and  Jhe  who  has  the  land  tailed  aliens  and  dies,  fegfimph 
her  iffue  fliall  have  formedon,  and  fliall  recover  the  whole,  per  ^^''"^  it  a^d 
Newton.     Br.  Formedon,  pL  2;  cites  20  H;  6.  2.  13.  UiSJhaii 

have  formedon,  and  [hall  recover  ihe  moiety  of  the  land  tailed.  Quaere  of  the  recovery  of  the 
whole.  Br.  Formedon j  pi.  1  cites  20  H.  6.2.13  '  '  ^t''' iil\\e  tenant  Jhewstbt  matter  j>fth€ 
x-ztfoffjlers  inibefirflform'dvi  of  tU  "jobolf,  tUy/huil  jcui,  and  one  fliall  recover  the  whole,  per  Porting- 
tun,  ibid.— —But  Brook  makes  a  quaere  thereof  for  that  the  other  Jijlevf  tvbo  has  the  land,  cannot  Join 
in  i\\e  formedon  ;  for  flie  !»as  her  portion.  JiJ  if  Jhe  had  alicmd  the  fee  JitnpU  landalfo  befwctbc  iJfUT 
mftbt  otbtrbftugbt  the  formed^in,  then  it  feems  th;it  there  both  may  well  join. 

7.  Lands  given  to  A.  in  tail^  remainder  to  the  right  heirs  of  B. 
B*  has  ilFue  2  daughters  C.  and  D;  donee  died  without  iirue  ; 


demandants  as  heirs  to  d  and  D.  brought  formedon  in  remainder  ; 
the  writ  (hall  abate  ;  for  it  fhould  be  brought  by  the  heirs  of  the 
furvivor  of  the  two  daughters^  becaufe  tlicy  have  the  remainder  as 
purchafoi's.  3  Le*  14.  Mich.  8  Eliz.  C.  B.  Lady  Stowell  v.  E. 
of  Hertford. 


(M)  Plea,  by  Terunt  in  Abatement,  and  at  what 

Time. 

I.   p  O  R  M  E  D  O  N  is  a  writ  ofpofejpon^  and  no  writ  cf  right ;  •  This 

•*-     for  there^  though  he  cannot  have  another  writ,  yet  ^the  ^*^i"*  ^*^  ^ 

tenant  can  dejiroy  the  pojfejjion^  it  isfuffiiient.  Br.  Formedon,  pi.  31.  CJ^aUthe^ 

cites  38  *  E.  I.  37.  editions, 

andthat  it 
(hould  be  38  £.  3.  n»    See  Br.  Jniis  Utrum,  pi.  4.  S«  C.  and  P. 

2.  Formedon  in  defcender,  the  demandant  counted  of  a  ^/y?  made 
t9  IV.  and  M*  and  to  the  heirs  of  their  two  bodies  \  and  that  after 
ihe  death  of  the  afonfaid  W*  aiid  M.  and  K.  datighter  of  the  afore^ 

faid  IV,  and  M,  and  H.  Jon  and  heir  of  the  aforejaid  K,  to  J>fon  of 
H.  as  coufin  and  heir  of  the  aforefaid  W.  and  M.  defcendere  dehetj  ' 
&C.  And  the  demand  was  of  the  moiety  of  three  parts  of  an  acre  of 
land,  and  the  tenant  demanded  judgment  of  the  writ;  for  tfie  de^ 
mandant  had  brought  other  formedon  againft  him^  of  the  other  moiety 
of  the  fame  land  there  demanded,  fuppoftng  that  after  the  death  of 
the  aforefaid  W.  and  M.  and  K.  daughter,  &c.  and  J.  fon  of  the 
aforefaid  K.  who  held  together  with  H.  fon  of  the  aforefaid  K.  &c. 
by  which  writ  he  fuppofed  the  feifin  of  H.  and  this  wrijt  is  contrary, 
judgment  of  the  writ ;  and  it  was  held  no  plea  by  award,  without 
Joying  that  H.  was  feifed  in  faff ;  for  the  writ  is  but  a  fuppofal, 
which  may  be  falfe,  and  therefore  it  (hall  not  abate  this  writ  which 
is- better ;  and  alfo  the  other  writ  is  of  the  other  moiety.  Br.  For- 
medon,'pi.  5.  cites  40  E.  3.  8. 

3.  Formedon  in  defcender  by  J.  S.  the  tenant  faid  that  at  another  s.  P.  per 
//W,  demandant  brought  formedon  in  remainder  againjl  him  of  the  FincheUon, 

fanu  tenements^  by  which  he  demanded  fee  fmple^  to  which  tenant  ^^^^^l^" 
pleaded  in  bar%  and  fo  he  prayed  judgment  of  the  writ.     But  per  badbeinof 

Vol.  XIIL  -      <lq  ^^^^* 
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onf  andtht  Bellc.  the  formcdoii  in  remainder  is  not  more  high  than  this  writ  s; 

"^In^he  ^^^  *^^  formedon  in  defcender  is  a  writ  of  right  in  its  nature;  and 

dtvenity  by  becaufe  he  did  not  take  the  firft  writ  of  the  fame  gift  which  he  took 

him,  and  now,  therefore  the  writ  is  good ;  per  Finchden,  J.  quaere.  Br.  For- 

ml  /k  ^1'  medon,  pi   77.  cites  40  E.  3.  21. 

m.:nde<l  fufinfU^  and  by  the  otbtr  onlj  tail.     Br.  Brief,  pi.  503.  cites  S.  C— — Br.  EAoppd,  pL  225. 
6'.tes4u  E.  3. 14.  21* 

Arg.  cjtrt         4.  If  the  tenant  hath  had  the  vtcw^  he  cannot  abate  the  writ.  Bh 
Swt'thc^^"    Formedon,  pL  6.  cites  40  E.  3.  35. 


writ  abated  after  the  view  for  f^i/lrt^f^r  ^rin^  in  the  writ  irfelf,  and  that  in  46  £•  3.  writ  of 
abated  after  the  view,  becaufe  it  appeared  upon  the  writ  itfelf  that  unt  of  Ixefaid  lay,  and  ooc 
writ  of  •  cofinage.  But  that  in  40  E.  3.  35,  36.  it  ua<i  Iwld,  ih.it  after  the  view,  nothing  (bool4 
abate  ihc  writ,  but  «a/u/  rjofc  upon  the  r.vw.  JBiit  it  was  infiltcJ,  that  then  it  ocght  to  have  beta 
pleaded,  nnd  that  if  it  appears  not  on  the  i^corc,  the  court  can  take  no  notice  of  it,  Uwi^hihe 
writ  itfelf,  and  the  rctui-n  of  ir,  be  brought  into  court ;  but  the  greater  part  of  tlx  jiiiUces UnosbC 
that  the  court  might  take  notice  thereof,  the  writ  being  returned  here,  nnd  arecui;^  of  this  coon, 
though  not  entered  apon  the  roi.I ;  and  a  refpondeas  oufler  was  awarded,  nifi  cdoSz^  &c  3  Let. 
219.  Trin.  1  JaC.  2.  C  B.  Dinghurll  v.  Batt. 

*[49i] 

Br.  Forme-  ^.  Formedon  in  defcender,  the  writ  was  y.  A^  gavif  2nd  this 
S?P  dtcs*'  i^fnediatdy  to  bis  fither^  where  the  truth  wasy  that  be  gave  t$omeW^» 
1 1  H.  6.  for  Ijfi^  the  remainder  to  the  ancejhr  in  tail  \  by  which  the  tauad 
a*-- —  y^'^j  that  he  ne  dona  pas  in  the  mannery  &c.  and  the  demandaxt  Jbewid 
th^dc-**^  /^/ y^^aW  Tuatter^  and  thot  his  father  entered \  by  which  die  taunts 
mandant's  of  bis  *  conufancey  pleaded  to  the  writy  becaufe  mention  is  not  made  tf 
own  con-      the  tenant  for  life  \  and  yet  the  writ  was  awarded  good ;  for  it  is 

'h^*°he  ^^*^»  ^^^  ^^  °"^  ^'^^^  ^"^  ^^  Other  is  good.  Nevertheleis  Thorp 
eliate  of  ^^^y  ^^^^  the  writ  is  beil,  if  it  riialces  mention  of  the  tenant  for  life; 
h:s  anceftor  but  qusere  in  formedon  in  remainder,  for  there  be  fhall  (hew  deed. 
Muf^f  a     ^'''  ^^'^"^cdon,  pi.  14.  cites  44  E.  3.  8. 

remainder. 

The  Year,  6.  In  formedon,  a  fine  with  warranty  was  pleaded;  and,  as  H 
Bi»ok,8.  a.  party  the  tenant  faid,  that  he  himfelf  vf^sfeifed  at  the  time  of  the  fae 
pl-  7-  levied,  and  to  the  rejly  he  £iid  nicht  comprtfy  ice*     Br.  fines,  pi* 

a6.  cites  46  E.  3.  14. 

7.  Formedon  of  a  manor,  which  the  mother  <fthe  demandant  hdd 
in purpartyy  Sic.  the  tenant  demanded  judgment  of  the  writ^  becaufe 
he  did  not  jkew  that  ether  land  was  alhticd  to  the  ether  Jifter.  Per 
Markham,  this  was  a  good  exception  in  a  formedon  upon  a  infimal 
tenuity  but  e  contra  here,  for  he  cannot  hold  infimul,  but  with  other 
lands,  which  Newton  and  Pafton  agreed.  Br.  Formedoni  pL  2* 
•  C»«  H.  6.  cites  20  *  H.  6. 1 3, 

I*  •  4;  g^  Yn  formedon,  the  defendant /ii/ii  that  after  the  gift  be  hrsu^ 
ajjife  againft  the  doneey  and  the  feijtn  and  diffeifin  was  fiundy  and  he 
recovered y  judgment  ii  adio.  And  it  was  held  no  plea,  unleTs  he 
fays,  that  the  gift  was  mefne  between  the  diffeifin  and  the  receverjy 
or  (hews  how  the  gift  was  determined.  Br.  formedon^  pL  3.  decs 
27  H.  6.  8. 

^.  In  formedon,  loft  feifed  is  a  good  plea,  and  h  conclude  to  Ae 
wrii^  judgment  of  the  writy  and  not  judgment /^m  court  wiU  Uie 
conufance*' Bu  Formedoni  pi.  51.  cites  38  H.  6.  i8. 

I'a  A. 
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to.  A  man  feifed  of  lands  in  gavelkind  had  iflue  ihrie  Jaugliers^  |J^«p«  ?^> 
ji,  B,  andC.  and  devifed  all  his  lands  to  A.  in  tail^  the  remainder  of  jac.'Buck/ 
the  one  half  to  B*  in  tailj  the  remainder  of  the  other  half  to  C,  in  tail:   mere's  cafe, 
and  ifB.  died  without  iffue-i  ^he  remainder  of  her  moiety  to  C.  and  her^  ^ 
heirs  \  and  ifC.  died  without  ijfue^  the  remainder  oi  her  moiety  to  Bm 
and  her  heirs  ;  the  devifor  died,  A.  and  B.  both  died :  whether  C. 
in  the  remainder  ihould  have  one  formedon  for  this  land,  or  Ibveral 
fbrmedons,  was  the  queftion  ?  it  feemed  to  all,  that  one  formedon 
lyeth  well  for  all  the  land  ;  for  that  it  was  by  one  felffame^convey* _ 
anccy  though  the  eftate  came  by  feveral  deaths  5  the  a^^ion  was 
brought  by  the  heir  of  C.  after  the  death  of  C.  2  Brownl.  274, 
275.  7  Jac.  in  C.  B,  Buckmer  v.  Sawyer. 

11.  Formedon  in  the  defccndcr  agahifl  A,  B.  and  C  v/ho  pleaded 
fion  tenure^  and  upon  iflue  thereupon  it  v^^'ifyund  fpecially,  that  A* 
and  B,  were  UJfeesfor  life^  remainder  to  C,  and  the  queltion  was, 
whether  the  three  were  tenants  as  fuppofed  by  the  writ  ?  and  the 
better  opinron  was  for  the  demandant ,  for  the  tenants  fi)Qidd  have 
f  leaded  feveral  tenancy^  and  then  the  demandant  might  [muft]  main- 
tain his  writ.  But  by  this  general  non  tenure,  it  isfufflcient^  if  ony 
he  tenant ;  and  the  prsecipe  may  be  'brought  againft  one  who  is  not 
tenant,  as  againft  a  mortgagor  or  mortgagee.  Brownl.  153.  Trin. 
14  Jac.  Rot.  ri2.  Pit  v.  Staple. 

12.  Formedon  in  remainder,  (viz.)  there  were  three  ftfters^  the  S.C.  Carn 
eldefi  had  an  eftate  tail  of  a  fourth  part  of  i\0  acres  in  three  vills^  a^car""' 
the  remainder  to  the  other  two  in  fee ;  the  tenant  in  tail  married  the  c.  8—^241. 
now  defendant^  and  then  they  both  joined  in  a  fine  fur  cognizance  de  Mich.  25 
droity  ^c,  and"^  declared  the  ufes  to  the  hujband  andwife^  and  the  ^l^^l'^{^' 
heirs  of  the  body  of  the  wifsy  remainder  in  fee  to  the  right  heirs  of  the  for  the  ie- 
hufbandy  with  warranty  againji  them  and  the  heirs  of  the  wife 'y  Jhe  nant, 
^V^  afterwards  without  i^ite^  and  the  other  Vno  fiflers  bring  a  for--  *[492j 
nudon  in  remainder  againji  the  hujbandy  who  pleaded^  as  to  100  acreSy 

part  of  the  lands  in  demand,  non  tenurey  and  that  fuch  a  perfon  was 
tenant  j  and  as  to  the  rejly  he  pleaded  this  fine  with  warranty ;  as  to 
that  part  of  the  tenure  the  demandant  demurred,  and  as  to  the  reft, 
he  made  a  frivoloi^  replication ;  to  which  the  tenant  demurred ; 
and  it  was  obje£led  againft  the  plea  of  non  tenurey  that  the  deman- 
dant {hould  have  fet  forth  in  which  of  the  vills  the  100  acres  were  ; 
beiidesj  he  who  pleads  non  tenure  in  abatement  ought  to  fet  forth 
tuho  was  tenant  die-  impetraiionis  hrevis  originalis-,  but  adjudged^ 
that  the  tenant  is  not  obliged  to  fet  forth  wheKe  thofe  acres  //V,  to 
which  he  pleads  non  tenure  \  neither  is  he  obliged  to  fet  forth  who 
was  tenant  die  impetrationis  brevis  originalis  \  for  it  is  fufticient  to 
tell  the  demandant  who  was  tenant  generally,  and  that  he  himfelf 
was  not  tenant  die  impetrationisy  tff.  but  that  fF.  -R,  eodem  diey  was 
tenant,  which  is  certain  enough.  Nelf.  Abr.  288.  Formedon,  pi.  .^^^^^  ,.; 
4.  cites  i^od*  181.  t  Fowle  V.  Doble.  C*r.^;^C.V 

13.  In  formedon  in  defcender  the  tenant,  afier  imparlancey  plead- 

sd  non  tenure;  but  upon  demurrer  it  was  refolved  by  the  whole  . 

court,  that  it  is  not  pleadable  after  general  imparlance,  though  it 
W^  obje£te(^  that  general  non  tenure  of  the  whole  is  1  but  non  te« 

Q^q  2  nurc     • 
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nure  of  part  is  not.    3  Lev.  55.  Mich.  33  Car.  2.  C.  B.  Bairoir 

V.  Hagget         citis  5  E.  3.  2.  and  41  E.  3.  31. 

lutw.  t^        14,  Formedon  of  the  remainder  of  Etwall  cum  pertln*^  &c.  ^  it 

•  Th'*^"^""  35  mejfuagiisy  &c.  the  tenant  defendit  jus  fuum  quando,  &c.  and 

mirprintcd»   *  the  faid  lix  mefiuages,  parcel  of  the  faid  tenements  in  Etwall 

andfViouid    fuperius  petit'  are,  and  time  out  of  mjnd  have  been,  parcel  of  the 

be  (Jaid  that  m^nor  of  Etwall  aforefaid ;  whereupon,  for  that  they  are  bis  fetif 

*c.)    ^"'  the  tenant  petit  judicium  de  brevi ;  and  upon  demurrer  to  this  plea, 

it  was  adjudged  ill,  becaufe  the  fix  mefliiages  may  be  parcel  of  the 

manor,  over  and  above  the  thirty*five  mefliiages ;  for  the  manor 

might  comprehend  fifty  mciTua^es  j  it  Jhould  have  beerij  that  the  fix 

mejffuagesy  parcel  of  the  tbirty-pve  meffuages^  are  parcel  of  the  maner^ 

,  and  then  thev  mi2ht  appear  to  be  bis  petita.     Nelf.  Abr.  882» 

Car.'ilcB-  Formedon  (D.)  pT.  2.  cites  3  Lev.  67.  f  Chetham  verfus  Sleigh. 

Lutw. 963.     .  'S-  Formedon  in  reverter;  the  tenant  pleads  nan  tenure i  the 

to  974.         demandant  replies^  and  maintains  his  writ,  that  be  is  tenant ;  and 

upon  demurrer  to  the  replication,  it  was  infiiled  for  the  tenant,  that 

the  demandatit  cannot  maintain  this  writ,  for  no  damages  are  to  be 

recovered,  becaufe  upon  fuch  a  plea  of  non  tenure  he  may  enter; 

which  is  very  true,  if  the  plea  had  been  non  tenure  with  a  difilahnery 

but  not  where  non  tenure  is  pleaded,  and  no  more ;  for  in  the  lad 

cafe,  nothing  is  dlfowned,  but  the  freehold,  and  it  is  probable  he 

may  have  a  reverfion  in  fee ;  and  if  fo,  then  upon  the  plea  of  non 

tenure  the  demandant  caimot  lawfully  enter ;  but  upon  fuch  a  plea 

nvith  a  difclaimer  he  may,  becaufe  the  tei)^t  hath  difclaimed  the 

•Trm.4      whole.     Nelf.  Abr.  882.  Formedon  (D.)  pi.  3.  cites  3  Lev.  330. 

w.  &  M.     Hunlock  V.  Pctre. 


(M.  2)  Plea  by  Tenant.     In  Bar. 

I.  tF  the  donee  be  impleaded  and  lofcsy  and  recovers  in  value  tip:n 
•*  voucher  and  has  execution,  and  aliens  and  dies,  or  ajlrangtr 
^  abates^  formedon  lies  of  the  land  recovered  in  li'lue ,  for  it  comes  in 
lieu  of  the  land  which  was  given  in  tail,  and  the  writjhallbe  general, 
and  if  the  tenant  pleads  ne  dona  pas,  the  demandant  jhall  reply  by  tht 
fpecial  matter  how  other  land  was  given  in  tail,  and  lofl,  and  this 
land  was  recovered  in  value,  and  conclude,  andfi  dona  [f  tfv<f],  ami 
well,  and  yet  this  land  was  not  given,  but  other  land.  Br.  Forme- 
don, pL  75.  cites  old  Nat.  Br. 

2.  In  formedon ;  the  tenant  pleaded  warranty  and  afpts^  the  ir- 
niandant  pleaded  riens  per  defcent ;  if  it  \%  found  that  he  had  by  defeat, 
ill  i"a  "lv»f  he  ftiall  be  barred  of  all,  notwithflanding  that  the  defcent  be  not  to 
thtajftiamd  the  value,  &c.  qusfere  inde.  Br.  Formedon,  pi.  32.  cites  f  21  R* 
%liTihat     3-  ^^'  P^""  ^^y*5y>  Hill,  and  Shard. 

ijfut  ftxtU  rfcovsr  the  Lwd\  becauie  the  lineal  warranty  defcends  only  to  him  withoiit  afleti^  FtY 
neitlier  the  pleading  Che  warranty  without  the  afl*ets,  nor  the  aflets  witiiout  the  u-aiTai.ty»  i^  zif 
bar  infoiincdon  in  defcenderj  hot  had  he  brought  other  formedon,  he  had  been  barred,  and  *  i> 
h^d  the  tail  i»r  ever-  Co.  Litt.  393.  b.  «  ■  ,  ♦  S.  P.  Obiter*  Hob.  40-  in  cafe  of  Cowper  r. 
Anircwj.    .  f*^^  it  is  in  all  the  editions  of  Brook  ;  but  it  (hould  be  ai  £.  j.  9.  pi.  23« 
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3.  If  tenant  in  tail  of  a  rent  grants  it  in  fee  with  warrantjy  and 
dies,  and.affet,  defcend  in  fee ;  if  the  heir  brings  fornedon  of  the 
rent,  the  m.ranty  and  allits  (hall  be  a  bar,  but  it  he  diftrams  and 
does  not  bring  fortnedon,  it  (hall  be  no  bar  ;  for  a  rent  cannot  ba- 
difcontinued.     Br.  Formedon,  pi.  65.  cites  33  £.3. 

4.  In  fcire  facias,  confinnation  with  warranty  tt  the  tenant  for  it/e 
efthe  tenarJ,  and  affets  defcendsd/rtfw  him  who  made  the  warranty 
ha-vinr  riirht  in  tail,  is  a  good  bar  to  the  ifli.c  in  tail,  who  brought 
the  fcTrc  facias,  to  execute  the  remainder  in  tail  by  fane.     Br.  i-  or- 

medon, pi.  12.  cites43  £.  3. 9.  ,     ,     •       l-     w 

5.  If  a  man  gives  land  in  tail,  and  warrants  the  land  to  bm  bis 
heirs  and  affigns  j  and  he  aliens,  and  dies  without  tjfue,  the  donor 
fhali  be  barred  in  formedon  in  reverter  by  this  warranty,     iir.  J:'  or- 

medon,  pi.  15.  cites  46  E.  3.  4.  _  ,  ,  .^  .1  _ 

6.  In  formedon,  the  tenant  pleaded  afeoffinent  of  the  grandfather 
of  the  demandant,  whofe  heir  he  is,  with  warra;;/)-,  judgment,  «C 
the  demandant  [aid,  that  the  fame  grandfather  gave  in  tail  to  bis  fa- 
ther, and  entered  upon  him,  and  made  tbefeoffinent  with  warranty  im- 
mediately, fo  that  the  warranty  convnenced  by  di£eifm,  judgment,  «c. 
by  which  the  tenant  took  other  iffuej  and  fo  fee  Aat  coUateral 
warranty;  which  commences  by  diffcifin,  docs  not  bind.  Ur.  r  or- 
medon,  pi.  16.  cites  49  E.  3.  6.  , 

7.  In  formedon,  the  tenant  pleaded  in  bar,  that  the  grandmother 


49a 


the  laid  £..  andber  baron,  ana  ajier  j.  ly.  «'«*  ""j —  ""-,  - 

bar,n  of  E.  died,  andjhe  furvived  and  enfeoffed  the  /.«<7«Mudgment, 
&c.  and  a  good  plea  to  bar  the  tail  by  the  beft  opinion  5  »or  the  f^d 
E.  was  remitted  to  the  fee  ftmple,  which  voids  the  tail.  Br.  l-orme- 
don,  pi.  63.  cites  1 1  H.  4.  50.  .  j/!.-.- 

8.  Formedon  in  reverter  uponagifi  tn  tail  to  the  haron  andfeme, 
who  died  without  iffuc;  the  tenant  fiid,  that  the  donor  enfeoffed  the 
donees  in  fee,  &  non  allocatur,  without  traverfing^^  gift  m  tail  j 
for  it  is  only  argument,  &c.     Br.  Formedon,  pi.  1.  cites  2  H. 

■  l^'merefore  hzfaid,  that  afier  the  gift  the  donor  enfeoffed  them  in 
fee,h  non  allocatur,  without/7/««^  that  the  donor  wasfeifed  '">  ?"cr 
the  gift,  andfofefed  enfeoffed  the  donees;  quod  nota;  ?ndfohe 
did,  and  the  demandant  imparled.    Br.  Formedon,  pi.  i.  cites  2  H. 

'  10.'  It  was  doubted,  sv\^z^tx  judgn^nt  final  againjl  tenant  in  tail 
after  the  mife  joined  fhall  be  a  bar  in  formedon  ?  Wherefore  they 
took  advifement.     Br.  Formedon,  pi.  56.  cites  3  H.  b.  55- 

II.  In  formedon,  the  tenant  pleaded  a  deed  of  the  father  of  the  de- 
mandant, with  warranty  and  affets  dejcended  ''jfi*  H'-^.^.f^ZTi'* 
ther  i  the  demandant  demanded  oyer  of  the  deed,  and  had  ^h/pf** 
'appeared  that  it  was  an  exchange,  and  ^tthe  father  had  land  tnex- 
Zngefor  the  land  tailed,  and  %ed  feifed  thereof,  after  whofe  death, 
the  deLandant  did  not  agree  to  the  exchange,  f  7««/>"£ 'J  °y* 
Wttcrly  difagreed  to  the  &n»e,  abfq^  hoe,  that  ht  bad  tther  land^-^ 


Bui  it  xva» 
admiredy 
why  the 
warranty 
and  aCpstt 
defc  ended 
is  n^  a  har, 
as  well  aft 
in  other 
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'"r^'^A  funded  to  him  by  the  fame  ancejlor^  and  demanded  judgi^jcnts  &Ch 
Ycinl\[jl  ^  ""d  ^^'^  ^  good  plea  in  avoidance  of  the  warranty,  and  yet  he  con- 
nuithout  entry  fefled  the  Warranty,  and  the  defcent  in  fee  iimple.  Br.  Fonnedon^ 
isfifficitnt  •   pi.  4.0.  cites  14.  H.  6.  7. 

dimaruiantj  if  he  doe^  not  enter  into  the  land  exchanged^  becaufe  h«  has'hraoght  the  a£Bon  of  for<- 
meiion ;  contmry,  ic  feerrs,  if  he  had  entered  and  taken  qffife,  as  he  miglit ;  lor  an  czchangs  is  no 
difcontinuance.     Br.  Formcdon,  pi,  40.  cites  14  H.  6.  3. 

Lineal  warranty  and  nfTers  defcended,  is  a  good  plea  informedoa  in  the  defccnder ;  bat  if  Ibcn 
he  no  warranty,  the  heir  will  not  be  barred,     Litt.  f.  749. 

CtV+J        j2.  If  3imznhnng  formcdoni  2nd  the  tenant  pleads  warranty  end  - 

affets  defcended  infeej  by  which  the  demandant  is  barred,  send  after  1 

the  ajfets  is  recovered  from  him  by  elder  title^  he  fliall  have  anodier 
formedon,  and  the  firll  judgment  {hall  not  be  a  bar ;  fqr  it  was  no 
bar^  but  for  a  time^  per  Markham.  Quod  nullus  negavit*  Br« 
Formedon,  pi.  34.  cites  19  H.  6.  37. 

13.  \n  formedon  of  the  gift  of  J.  the  demandant  is  mm/kited  i 

he  may  have  other  formedon  of  the  gift  of  W.  and  the  firft  recovery 

no  efroppel.     Br.  Efloppel,  pi.  162.  cites  5  £•  4.  7, 8.  and  yE.  4* 

19,  20. 

The  other         I4»  Formedon  in  defcender  of  a  ^^  f^  th^  father  and  nutberi 

editions  are  the  tenant  faiil^  that  before  the  donor  had  any  thing  be  binfe^  wat 

laft  foK  in*  fi'fi^  "'  fi^^  ^^^  being  within  age^  enfeoffed  the  donor  in  fee^  who 

the  year        was  fcifed  and  gave  ut  fupra,  and  after^  the  tenant  within  age  f»- 

bot^kii-foi.    entered y  and  fo  is  feifed  in  fee  in  his  remitter^     Br.  Formedon,  pL 

8.  but  it  is        -  r      r'ltfi^   rW     a      i  -wrx 

in  the  long  45-  Cites  51:,.  4.  *ig. 

quinto,  &c.  of  E.  4.  pag.  9.  and  there  the  demandant  maintained  the  gift,  &c.  abfqne  hoc,thac 
the  tenant  cnfeorfcd  the  donor,  and  the  queilion  was»if  the^traverfc  (hould  be  <)f  Uie  feoffinent  or 
of  feifin  fuppofed  in  tiis  tenant  within  agc^  And  there,  pag.  12.  it  is  faid,  tliat  it  feems,that  the 
fuhftincc  of  the  bar  is  the  feoffment  by  the  tenant  himfelf,  during  his  nonage,  agalnft  which  the 
dcm.mdaiit  had  maintained  the  gifC|  andtraverfed  tlie  feofTment  over,  which  as  it  feems  fufficei 
4n  avoidance  of  the  bar,  &c. 

15.  Where  the  ijfue  in  tail  enters  upon  the  difcontinMeoj  andan^ 

other  oujli  hinty  he  (hall  not  have  formedon  unleis  tbo  dsfcontimue 

enters.     And  in  this  cafe,  in  pleading,  itic  tenant  fiall  not  fay  that 

the  heir  after  the  death  of  his  ancefior  sn  taily  entered,  and  was  feifed 

in  taily  but  it  fuffices  to  fay,  that  he  entered  and  was  feifed,  after  the 

death  of  the  father.     Br.  Formedon,  pi.  4y.  cites  7  £^*  4*  19* 

Snt  Bn)ok         1 6.  In  formedon,  the  tenant  faid  that  after  the  gift  the  demandant 

roakes  a        ^nd  two  others  were  thereof /eifedy  and  enfeoffed  fv.  S.  wbofe  efiaU^ 

SSn^jd        '*^  tenant  Atf  J,  judgment  fi  aftio;  and  per  Brian  and  Cat.  ytftk 

fays,  it  is  a  feoffment  was  made  by  the  demandant  in  the  life  of  his  father  witbnt 

2^ '  T^  /.    warranty  by  dediy  or  other  warranty,  it  fliall  not  be  a  bar  in  fcr- 

t/r'^hr.       ™^^on,  no  more  than  a  releafe  in  the  life  of  the  anceftor  without 

Formedon,    v^arranty.     But  Trem.  J.  contra,  and  that  the  fisofiinent  without 

pi.  so^      warranty  fliall  be  a  bar  againft  the  feoffor.    Br,  FormedoiH  pL  SO. 

cl"^.       cites  21  E.  4.  81. 

plea  15  good,becaufe  ifjbjil  he  i^mdeJto  henfter  the  Aeatb  of  tht  wictjinr  i  fiar  if  it  W  ui  the  lifeoC 
the  a.iceftor,  he  held  it  otherw.lfc  Bui  Brooke  makes  a  qiuere  thereof  for  itwas  nocpkuM 
whether  ic  was  io  the  life  of  the  aaccftor^  or  after.    Br.  Formedon,  pL  50.  cite*  » 1  £.  4.  S 1. 

«7.u 
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17.  In  formedon,  the  tenant  moy  plead-,  that  a  Jlranger  has  r^- 
tsvered  againjl  him  byfuch  writy  by  elder  titJe-t  by  confejfion  of  the  te^ 
tiant-i  ^^d  the  ejtate  of  the  now  demanuaut  mefne  bctiueer  the  title  of  him 
who  recovered^  and  the  judgment,  que  ejlate  of  the  recoveror  the  now 
tenant  hasy  and  if  he  recovers  by  formedon  in  defcender,  he  ought 
to  aver  that  he  is  yet  alive.  Br.  Judgment,  pi.  151.  cites  5  fl. 
7.  4a 

18.  A  bar  in  one  formedon  jn  defcender  is  a  good  bar  in  any  other 
formedon  in  defcender  to  be  brought  afterwards  upon  the  fame  gift. 
Co.  Litt.  393.  b. 

19.  In  a  formedon  in  the  defcender  brought  by  A.  S*  and  C  of 
lands  in  gavel- kind,  the  warranty  of  their  ancejhr  was  pleaded  in 
^i7r  againfl  them ;  upon  which  they  were  at  iffue^  if  afjets  by  dijccnt  ? 
it  W2&found\iy  verdict,  that  the  father  of  the  demandants  wasfctfed 
infeey  being  of  the  nature  of  gavelkind,  ajid  dcvifed  the  fame  to  the  de* 
mandantSy  being  his  heir  by  the  ciiftomy  and  to  their  heirs  equally  to 
be  divided  aqiongft  them  ;  and  if  the  demandants  fhall  be  accounted 

in  of  the  lands  by  difcent,  or  devife  was  the  queftion  ?  it  was  the.opi-  [  49  C  J 
nion  of  the  court,  that  they  ftiould  be  in  by  the  devife;  for  they  are 
now  joyntenants,  and  the  furvivor  (hall  have  the  whole ;  whereas 
if  the  lands  (hall  be  holden  in  law  to  have  dcfcended,  they  (hould 
be  parceners,  and  fo,  as  it  were,  tenants  in  common  \  and  fo  by  the 
opinion  of  the  court,  the  warranty  pleaded  with  afll-ts  was  no  bar. 
Hughes's  Abr.  966.  pi.  4.  cites  i'afch.  30  Kliz.  in  C.  fi.  Leon. 
113.  Bear's  Cafe. 

20.  Land  was  give^  tohufband  and  wife^  and  to  the  heirs  of  their   Hughes'* 
two  bodies  begotten  ;  the  huftjand  made  a  feoffment  in  fee,  and  died,   ^\^^?  ciitt 
leaving  iffue  afon  of  that  marriage  \  the  wife  died  wi  hout  making  s.  c. 
SLny  entry.  Adjudged,  that  this  feoffment  by  tiic  hufband  made  a  dif- 
continuaiice  of  the  cilate  tail,  which  might  have  been  purged  by  the 

entry  of  his  mother ;  but  now  it  cannot  be  done  after  her  death, 
therefore  his  entry  cannot  be  lawful ;  becaufs  he  muft  claim  as  heir 
of  their  two  bodies;  and  he  is  prevented  by  the  fjolFment  to  inherit 
as  heir  to  hi$  father ;  and  if  he  Ihould  bring  a  formedon  in  defcender, 
it  muft  be,  for  that  the  donor  gave  the  lands  to  toe  hu(band  and 
wife,  &  haeredibus  de  corporiDus  eorum,  the  hufhand  and  wife, 
exeuntibus,  &  quse  poft  mortem  prxdiiV  the  hufband  and  wife 
prxfat'  B.  G.  fiiio  &  haredi  ipforum,  the  hufband  and  wife,  de- 
•icendere  debent  per  formam  doni^  which  cannot  be  in  this  cafe,  be- 
.caufc  by  the  feoinnent  he  cannot  inherit  as  heir  to  his  father. 
Nelf.  Abr.  Formedon  (A)  878.  pi.  6.  cites  8  Rep.  71.  ♦  Gree^iiy's  "Pafch.  7 
cafe.  I*^* 

21.  A.  made  sl  feoffment  to  the  ufe  of  himjelffor  life^  remainder 
to  B.  in  tail;  A,  diedy  B.  had  iffue  a  fon  and  2  daughters;  B.  and 
his  fon  join  in  a  feoffment  with  warranty  and  die  without  iffue.  The 
daughters  bring  a  formedon  ;  the  tenant  pleaded  this  as  a  collateral 
ivarranty,  where  in  truth  it  was  lineal,  and  it  was  held  naught  $ 
becauie  the  warrantv  vtras  lineal,  Brownl.  I53«  Trin.  16  Jac. 
J^oU  6^.  BJil^op  v.  Qofl'eflt 

aq  4  (N)  Pleadings 
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(N)  Pleadings  in  Abatement,  or  Bar  by  Confeffing 

and  Avoiding, 

I.  p  O  R  M  E  D  O  N  of  the  gift  of  R,  the  terumtfald,  that  J, 
*-  leafed  to  R.  for  li/e^  who  gave,  by  which  he  eftUredfir  the 
alienation^  which  ejiate  the  tenant  /^ax  judgment,  &c.  the  demandant 
faidf  that  o^er  this  R,  was  fcifed  in  fee  and  gave ;  and  no  ple^i 
V^lthout  Jhewing  how  heca?ne  by  it  after  \  by  which  hcfaid,  that  after 
the  death  of  A,  T.  was  feifed  and  infeoffed  R.  who  gaVe^  &c.  and  ibo 
demandant  (aid  that  R.  had  nothing  of  the  feoffment  of  T.  prift ; 
and  the  others  e  contra.  Bn  Confefs  and  Avoid,  pi.  ii.  cites  3 
H.  4.  17. 


(O)    Pleadings.     In    what  Cafes    there  muft  be 
Profert,  or  Monftrans  of  Deeds. 

« 

Br.  I^orme-  ^'  T^ORMEDON  in  remainder  \  the  defendant  muft  (hew 
don,  pi.  33.  "^  deed,  and  yet  the  deed  is  not  traverfahU.  Br.  Monfkrans, 
cites  S.  C.     pi,  ^8.  cites  21  E.  3.  49. 

ibid.  pi.  14.  cites  44  E.  5.  8. Br.  Monflrans,.  pi.  22.  cites  [45  E.  3.  aS.— — S.  P. 

and  yet  he  (h.^ll  »ot  count  by  the  deed,  quod  nota  in  'c  bcnc|  per  Bfiau,  m  a  note  Br»  Monflraof^ 
pl.  no.  cites  9  H.  7. 15-       ■     S.P.  F.  K.  B.  219.  (C) 

2.  But  he  need  not^  till  it  be  demanded  by  the  party,  per  Finche. 
Br.  Monftrans,  pl.  15.  cites  41  E.  3.  23. 

3.  Forniedsn  of  A  rent-charge  againft  tertenant,  who  fcid  that 
the  land  is  hors  de  fon  fee,  judgment,  if  without  fpccialty,  &c.  & 
non  allocatur,  but  was  compelled  to  anfwer.     And  there  'twas  a- 

r  4.06  1  g^'c^^  ^^x.y  where  the  rent  had  its  commencement  before  the  giftyh^ 
might  fay,  that  fuch  a  one  was  feized  and  gave,  without  (hewing 
fpecialty  5  contra^  if  the  rent  commenced  by  this  gifty  and  this  was  the 
•  S.  P.  per  ^P*"^^'^  ^^  ancient  time.  But  it  was  agreed,  that  at  this  day  all  it 
Marten.  tf»f,  and  that  he  need  not  (hew  fpecialty  in  the  one  cafe,  nor  in  die 
hut  Cott.  other ;  for  if  the  anceftor  imbezels,  or  •  burns  the  deed,  the  heir 
Monftrans  *  ^^  '^^^  ^^  without  remedy,  and  therefore  was  compelled  to  an- 
)3i.  2.  cites'  fwer  without  (hewing  fpecialty,  quodnota*  Br.  Monftrans,  pl.  2J« 
a  H.  6. 14.    cites  45  E.  3.  14,  I5»  * 

Br.  Nnga-  4.  In  formedon  in  defcender^  which  is  always  executed,  a  mad 
t:on,  pl.  4.    ^gg^  „Qf  (hew  deed.     Br.  Monftfans,  pl.  34,  cites  11  H.  4.  39. 

cues  M.  V— • 

—Ibid.  pl.  10.  Cites  S.  C.  Br.  Formedon^pl.  23.  cites  S.  C. 

Ftrmedon  in  5,  If  a  gift  sH  tail  be  by  the  king  by  bis  letters  patents  which 
dejcftider  j^  executed  \  yet  the  heir  ihall  not  have  formedon  againft  the 
of  kufg^ii!    letters  patents,  per  Marten,  dearly.     Br.  Monftrans,  pl.  %•  cites 

7.  and  2  H.  6.  14. 

ctnuiicd  of 

Tl.c  pft  of  the  land  hy  htfrs pfttents,  kc,  and  per  Brian  and  the  heft  opinion*  b«  muft  ihtw  the  kt- 
♦•^r.  pateiits,  nutw  iu.ftjncUng  that  the  ;>//  "Mas  execu/ed,  and  after  the  defendant  (hewed  the  letters 
V  T=nrs,  (hoieforc  Bruok  f^ys^  c^uxie  It^enci.    Br.  l|loaftCf)ps>  pl.  xi2.  cites  12  U.  7.  iz. 

X  6.  In 
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6.  In  formedon  in  remainder,  the  tenant  demanded  oyer  of  the  detdj 

imd  the  demandant  tveuld  not  Jhew  deed\  the^  tenant  (hall  go*  fine  •.^'i?-  [*- 

die ;  and  yet  if  the  tenant  had  anfwered  without  challenging  the  *^*®"^ 
deed,  ic  had  been  good.  Br.  Formedon,  pL  42.  cites  38  li.  6.  19. 

7.  Though  ijj^e  in  tail  he  of  a  gift  of  rent  in  tail,  &c.  which  can't  •  S.  P.  Br. 
pafs  but  by  deed,  yet  if  the  gift  be  executed^  the  ♦  heir  irr  tail  fhall  have  ^"^^  ^^'^ 

formedon  without  (hewing  deed,  for  he  is  aided, hy  thefiatu.c  of  Wm  26"citcs4,' 
2.  cap,  I.  if  the  deed  be  burnt  or  loft,  per  Littleton,  Choke  and  Brian  H.  7  lo. 
J.  Br.  Monftrans,  pi.  60.  cites  15  E.  4.  16.  ^^\  ^«>1* 

fax  \  for  the/onMf^«  is  ia  the  riglit* 

S.  So  whcT^\t\s  by  way  of  defence.  Ibid. 

9.  Note  that  the  deed  of  tail  belongs  to  the  heir  in  taily  and  if  the  *  S-  P.  Br. 
father  breaks  it^  yet  the  heir  (hall  have  formedpn,  though  it  be  of  *  ^Joo^rans, 

rent  without  fliewing  of  the  deed  j  for  formedon  is  in  the  righty  but  cite'  12  U^ 
contra  of  avowry  or  affife for  thi^  is  in  fhe  pojfejjion.  Br.  formedon,  pi.  ?•  "•  r«*' 
'44  cites  4  H.  7,  10.  ^''li'''^'' 

Br.  Formedon,  pi  52.  cites  12  H.  7.  11.  But  Brook  makes  a  qu:ere  of  it, 

10.  Leafe  frr  life  remainder  in  tail ;  tenant  for  life  dies ;  remain-  PI.  c.  57. 
^er-man  enters  and  dies ;  his  i(rue  (hall  have  formedon  and  declare  h^*^  P^ 
pn  an  immediate  gift,  and  npf  (hew  the  deed  of  it ;  but  otherwifc  if  ch!*j.  ^ 
it  was  to  execute  it,  per  Hales  J.  PI.  C.  52.  in  cafe  of  Wimbiih  v.  agreed  be*. 
TaU>ois.-r-cites  18  H.  8.  4.  Br.  Monftrans,  1.  ""^'f  ^^^ 

one  time  and  by  one  livery.  But  if  it  was  by  prant  ofreverfion,  there  though  lie  was  once 

jfeifed,  yet  it  Ihould  be  o  hcrwifc ;  for  iu  the  20  lib,  AfT  placito  qltimq,  the  ^liffercnce  is  taken  be* 
tiveeo  n.t0uivi4^r  -diid nverjion*  Pi.  C.  57.  b«    ?.     j  .-PLC.  1^9, 
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(4)  Pleadings,     Good  Plea,  in  what  Cafes  in  gc- 
neral  to  the  bringing  a  New  Adtion. 

• 

I,  'T^  H  E  bringing  of  a  quod  permittat  by  the  anceftor,  is  no  ef- 
X     toppcl  to  the  heir  to  bring  ajjife  of  the  fame  comfnon.  Br. 
Eftoppel,  pi.  188.  cites  1$  Aff.  3. 

2.  In  ajfife  by  A.  and  B.  the  tenant  demanded  judgment  of  the 
writ;  for  at  another  time  A.  5.  and  C,  brought  aJJife^  and  appeared  and 
made  plaint^  and  this  fame  land  was  put  in  vieiOy  and  againji  this   p  -1 

tenant^  and  which  C.   is  yet  alive  not  najned;    &  non  allocatur  ;    L  497  J 
for  if  the  firft  writ  was  ill  brought,  it  is   reafon   that  thi»  writ 
jnay  be  well  brought,  and  alfo  it  may  be  that  they  entered,  and 
p.  releafcd  to  A.  and  B.  and  after  they  are  difleifed,  and  brought 

the 
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the  affiie,  by  whidi  the  writ  was  awarded  good ;  and  it  afipeiutj 

that  in  the  firft  writ  they  were  nonfuited.  Br.  firie^  pi.  joi.  citef 

31  Afi;  14. 

3.  If  a  man  be  barred  in  trejpafs^  yet  he  may  have  appaJ  efrA^ 

hery ;  quod  nota.  Br.  Eftoppel,  pL  217.  cites  2  R.  3.  14* 
Though  ^  A  bar  in  2i  former  a£fion  wrongly  brought  is  not  any  bar  in  an 

?n  a^rW   ^<^o"  rrghtly  brought ;  as  where  one  delivers  goods,  and  brines  Iri^ 
ufiiw  is  a     pofs  againft  the  bailee  for  thofe  goods,  and  be  is  barred  by  veraiSi,  or 


bar  perpe-    demurrer,  yet  he  may  bring  detinue  or  account. 
L'f  L'nn'    41  Eliz- 1;.  B.  Ferrers  v.  Arden. 

K  to  be  un-     * 

derflood  w!ien  it  is  a  bar  totb^  right,  Biit  where  an  executor  brought  debt  on  bond  as  admintftntory 
he  nobknowing  thatHie  was  executor,  and  had  taken  admioiftrntiofi,  bv  whkh  cheadioo  abated; 
this  was  only  a  rr.ifconiavinj^  his  a^hn^  and  is  no  bar  in  a  new  action  bronghtby  him  as  execctor. 
Cro.  J.  15.  R(.b  nfon  v.  Rohinfon  See  5  Rep.  34.  b.  ^3.  Robinfon's  caCp,  6  Rep.  ?. 

a.  Ferrer's  cife — The  meaning  of  Fciicr's  cafe  is  that  it  is  a  bar  for  tin  Jams  iadrvida^  ihixgy  per 
Holl  Ch.  J.  Comb.  167. 

5.  But  where  a  title  is  pleaded  in  bar  to  a  thing  demanded,  and^ 

by  reafon  thereof,  the  plaintifr  is  barred  upon  demurrer j  or  verdiiij 

the  interefl:  thereby  is  bound,  and  the  plaintiff'  barred  from  bringing 

a  new  ad^ion,  per  Walmfley  J.  Cro.  K.  668.  Pafch.  41  Eiiz,  C.  B. 

Ferrers  v.  Arden. 

This  cafe  is      ^,  J^  brought  trefpafs  againjl  B,  for  digging  and  carrying  away 

Cart"  65  &  turf  and  ftoncs ;  B.  pleaded  a  prefcription,  and  upon  ifiiie  joined,  a 

67.  and         verdi^  was  for  B.  afterwards  Jt,  and  J.  S.  bring  trefpafs  againft  B. 

fays,  tiiat  as  and  declare  for  digging  and  carrying  away  turf  and  ftones }  B.  pleads 

!?i!^^i?^"    that  he  was  feifed  of  a  mefluage  or  tenement  there,  and  fo  juftified 

ter  inlaw,  r*-  t'rr-'^i_'  i*--  r  i    t     ''     r    • 

(viz.)  the  by  a  prelcnption  j  plamtitts  in  their  replication  traverfed  tbeprefrip' 

eftoppcl,  uon^  and  the  defendant  rejoined  by  way  of  eftoppel,  that  j/fucb  a 

^^'^vc  mT  '^'^  brought  trefpafs  againfi  the  defendant^  wherein  defendant  pleaded 

opinion ;  the  fame  prefcription^  and  upon  iffue  joined  thereupon^  it  was  found  by 

bur  judg-  verdiSl  for  defendant^  and  the  record  was  fet  forth  in  certain,  and 

for"defcn-  ^^^^^^-i  ^^^^  *t  was  the  fame  title,  and  that  this  A.  and  the  A.  in  the 

danton  other  a£^ion,  are  the  fame  peribn,  and  (b  concluded  by  way  of 

another  eftoppel  by  the  verdia.  Mich,  I  W.  &  M.  B.  R.  Incledon  v. 

poiniin  Burges. 

pleading.  «5 

■  Show.  27  S.  C.  reports  that  the  court  jjave  no  opinion  as  to  tlw  eftoppd^  Imr  enlf 

faid,  than  an  e^  .(lel  upon  a  verdict  goes  a  ;;rejt  way ;  and  that  ilfuc  in  tail  OuU  never  Ui* 
iify  it;  c<t  5  i  L'ro.  325.  but  if  cm  fntm  is  f/l  pfid^  and  be  joim  atiotlhr  fuith  bimi  whether  tins 
iVi;\\\  av..  u  Liic  tftorpcl  i".  a  quaei  c  — — Comb.  166.  S.  C.  reports  that  it  being  infilled  by  the  de- 
fend iit's  crv:nl"cl,  -h.'.t  .is  to  the  matter  in  law,  where  in  pergonal  anions  the  perfon  isoncebtfred 
hv  verdict,  tm  is  for  ever  concluded,  and  cited  6  Rep.  7.  Ferrer's  cafe,  to  which  Hoh  Ch.  J-  aa- 
IV.  c?  eJ, '  1: '-  the  mc:.n!ng  ofr'trrer's  cafe  is»  that  it  is  a  hsir  for  tbt  fame  irndtvidual  tlnng  j  hutiarr/f 
«<  i;:w  . .'  /'■  f  .irV'on.  I  j^  E.  4.  2>  3, 4.  the  I  e  .n-.  trejpafi  is  a  bar  to  anotber  by  way  oi  eftoppici,  but  that 
is  for  t  ?("7j  <i  •uilL.it,  hut  thnt  ts  grounded,  pc!  haps,  on  the  reafon  of  the/aVow  ofhherty,  7  H.  4?  8« 
In  ircfj-.afs  «.'a  aa  xJTusj  ivhcther  Juch  a  ans  did  fifed,  a  verdi^  was  a  bar  to  another  action  of  tie^pift 
by  \v<'iy  of  <*f^oppel,  becaufe  thefc  iiTue  was  joined  on  a  matter  in  the  nu/ry.  Dolben  J.  fiud  Ferref't 
cufe  is  not  like  this  ;  for  here  is  a  new  cnufe  of  action,  a  new  trefpafs ;  bnt  in  Ferrer's  cafe,  it  was 
anc^ther  .vmIou  for  the  fame  trefpafs,  and  the  court  was  entirely  againft  what  was  £&d  by  Ite  de-^ 
fondant's  counfel.    . 

7.  Adion  fur  cafe  for  ereAing  of  a  niJan^e  20  February;  the  de- 
fendant pleaded  a  prior  adion,  brought  for  ereding  a  nufance  20 die 
Martii,  and  a  recovery  thereupon,  and  avers  thefe  to  be  the  (ame  no- 
fance  and  erection.  The  plaintiff  demurred  and  judgment  agaiiift 
«  himi 


iFormer  aftion*  J4^7 

him  s  for  be  may  have  an  a£l:ion  for  continuing  of  the  fame  nufancijhut 
can  never  have  a  new  a£lion  for  the  fams  eri£f ion.  i  Salk.  lO.  Mich* 
lo  W.  3.  B.  R.  Johnfoil  v.  Long. 

8.  Where  a  record  of  the  fame  court  is  pleaded  in.  abatement,  and  Carth.  517* 
die  plaintiff  -demands  oyer  of  the  record,  antf  it  is  not  given  him  ^g' "  ^' 
an  convenient  time,  the  plea  ought  not  to  be  received,  but  the  plain-  ci-cmer  ▼. 
tiflF  may  fign  his*  judgment ;  and  the  rule  was,  that  unlcfs  the  de-  Wickctt. 
fendant  gave  oyer  of  the  record  the  next  day,  judgment  fhould  *r4Q8l 
be  for  the  plaintiff!  Carth.  454.  Trin.  10  W,  3.  B.  R.  Thco-     *-^^ 
bald  V.  Long. 

9.  New  confequential  damages  fball  not  give  a  new  action  in  aJfauU 
battery  and  maihem  after  a  former  recovery  had.  1  Salic,  li.  Trin. 
1 3  W.  3.  B.  R.  Fetter  v.  Beale. 

10.  The  plaintiff  counted  upon  feveral promifes  for  work  and  labour 
in  the  parilh  of  St.  Mary  le  Bow,  London,  the  defendant  pleaded  in 
abatement,  that  before  this  action  brought  Utie  plaintiff  had  libelled  in 
the  admiralty  for  the  fame  caufe  of  afiion.  Upon  demurrer  it  was 
infifted  for  the  plaintiff,  that  this  was  within  the  rule  of  Sparrie's 
cafe.  5  Rep.  62.  that  a  priority  of  fuit,  in  an  inferior  court,  is  no 
plea  to  an  action  brought  in  any  of  the  courts  at  Weftminftcr,  and  the 
whole  court  gave  judgment  againft  the  defendant,  quod  refpondeat 
puftcr.  Gibb.  313,  314.  5  Geo.  2.  C.  B.  Dudfield  v.  Warden, 


(B)  Pleadingg.  Varying  the  Places  in  which,  &c, 
from  what  they  were  alledged  to  be  in  the  for- 
mer Adtion, 

* 

|.  ASSISE  of  lands  in  M.  the  tenant  faid  that  at  another  lime 
-^^  the  plaintiff  brought  affife  in  T.  and  the  fame  land  put  in  view 
which  is  now  put  in  view,  fuppojing  it  in  71  judgment  of  the  writ 
which  now  fuppofes  it  in  M.  and  becaufe  he  did  not  deny  but  that  M. 
and  T.  are  diverfe  vills,  nor  alledged  judgment  to  be  given  in  the  iirft 
affife,  nor  did  he  alledge  in  fa£t  that  the  land  is  in  T.  therefore  the 
plea  was  not  allowed ;  and  fo  it  feems  here,  that  record  is  no  eftotpel^ 
unlefs  judgment  was  given  in  that  writj  quod  nota.  Br.  Eftoppel,  pi. 
1 37.  cites  30  Aff.  32. 

2.  ytffife^  the  defendant  faid  that  at  another  time  the  plaintiff  brought 
eui  in  vita  of  the  fame  lands  againjl  J.  S.  which  ejtatethis  tenant  hasj 
judgment  if  a  writ  of  a  bafe  nature  may  be  brougnt ;  the  plaintiff  faid 
that  the  fame  y»  S.  difclaimed  in  the  cui  in  yita^  by  which  the  nowptain* 
tiffentredy  and  was  feifed  till  by  the  defendant  iUffeifedy  and  good  main«- 
tenance  of  the  vrrit.  Br*  Ma^ntenance  de  mef,  pL  32.  cites  33 


(C)  Headings} 


49^  jFormet  %uit^ 


(C)  Pleadings;  Againft  the  fame  Parties,  with  a 
different  Charge,  as  charging  the  one  as  Principal, 
and  the  other  as  Acceflbry,  and  after  Vice  Veria. 

« 

I.     APPEAL  ofmaihem  againji  jf,  asprlndpaly  and  B.  as  acctf* 
pL8«^  "^  fi^t  ^^  defendant  faidy  that  the  plaintiff'^  at  another  time, 

cites  S.  C.  brought  fuch  appeal  again/i  j&.  as  principal^  and  J*  as  accejory^  and  ap* 
And  it  was  peared  to  it,  and  after  was  nonfuited;  judgment,  if,  &c.  by  which  he 
th^rthtf'     ^^^  nothing  by  his  writ,  Br.  Eftoppel,  pi.  143.  cites  40.  AIL  i.  ^ 

^intiffcapiatur* 


Br.  Per- 
emptory, 
PL85.. 


[  499  ]  jTormer  ^\xit. 

(A)  Former  Suit  in  Equity.     In  what  Cafes  it  is  a 

good  Plea, 

I.  'TT^  H  E  defendant  pleads,  that  the  plaintiff  brought  a  firmer 
J^  fuitfor  the  fame  matter s^  which  fuit  is  Jiill  depending  for 
ought  he  knows  to  the  contrary.  It  was  infifted  for  the  plaintiiF,  tha^ 
this  plea  was  not  good,  becaufe  he  does  not  po&tively  aver,  that  the 
former  fuit  is  ftilf  depending;  and  no  iflue  can  be  taken  upon  bis 
knowledge  to  the  contrary.  But  the  Mailer  of  the  Rolls  allowed  the 
pka,  bcc^ufe  the  defendant  [plaintiff]  ought  not  to  hzvcfet  it  drxn. 
to  be  argucdj  for  by  that  he  admits  that  the  former  fuit  is  depending  ^ 
but  the  plea  ought  to  have  been  referred  to  a  mafter,  to  examine  whe- 
ther  there  was  a  former  fuit  depending  for  the  lame  matter,  or  not; 
and  (aid,  that  there  needs  no  pofitive  averment,  diat  the  former  fuit 
is  ftil]  depending,  for  that  is  examinable  by  the  mafter ;  and  the  de- 
fendant never f wears  a  plea  of  a  former  fuit  depending'^  but  it  is  always 

put  in  without  oath.  Vern.  332.  Trin.  1685.  Urlin  v 

2.  The  general  rule  is,  that  the  party  (hall  not  be  twice  vexed  /or 
the  fame  caufe  of  a£tion ;  but  then  it  muft  appear,  that  Htkt  court  firfi 
poffejfed  of  the  cauje  had  jurifdiSiion^  and  nothing  (hall  be  intended  to 
be  within  the  jurifdi£tion  of  an  inferior  court,  but  what  is  averrU^ 
to  be.  per  Eyre  Ch.  J.  Trin.  5  Geo.  2.  Gibb.  314.  in  cafe  of^Dud^ 
|ield  V.  Warden. 


fcdtffenjati 
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futtima. 


(A) 

1.  'TP  H  E  law  will  divide  the  operations  ofaSis  done,  and  pha  om 
^  before  anotbery  though  done  at  one,  or  fcveral  timfes  j  as  if 
tenant  for  years  makes  leafe  for  life,  &c.  the  law  (ays,  that  lefiee  was 
feifed  in  fee,  and  demifed  for  life,  yet  before  he  made  the  leafe  for 
life,  he  was  not  feifed  in  fee,  but  by  making  it  he  became  feifed  in 
fee,  and  gained  the  reverfion  to  him,  for  fo  long  as  the  leafe  ihall 
continue;  fo  if  A.  conveys  a  manor  by  foofFment,  now  the  manor 
does  not  pafs,  and  yet  by  attornment  of  the  tenants  it  paiFes  in 
fome  refpe^Sls  from  the  time  of  the  feoflment,  and  fo  as  to  paiSn^  the 
manor,  the  attornment  ihall  relate  to  other  time  than  that  in  which  it 
was  made  \  fo  that  in  fome  cafe,  the  law  makes  a  thing  done  after  an- 
other a£):,  as  if  it  had  been  done  before,  and  other  acts  done  at  one 
time,  as  done  at  feveral,  and  joint  a£h  as  feveral.  And.  301.  in  cafe 
of  Matthew  v.  Johnfon  and  Taylor. 

2.  Devjfe  was  allowed  to  work  by  fra^ons.  See  Devife,  (     ) 
Nurfe  V.  Yarwouth.        • 


(B)  As  to  *  Eftates.  [  500  ] 


• 


See 


I.  'Tp  H  E  law  *  loves  not  fradions  of  eftates,  nor  to  divide  and  ?/*?\®' 

*     multiply  tenures ;  and  thereforejointenancies  were  favoured,  ^'  i^  *  ^ 
per  Holt  Ch.  J.  i  Salk*  392.  Hill.  12  W.  3.  B.  R.  in  cafe  of  Fiflier  gy'doXt's 

V.  Wigg,  cafe.— 

As  to  rent 
^nttmMy  Isjc.  there  may  be,  but  not  as  to  land  ;  yet  one  p^irecner,  by  feoifinent,  may  enjoy  the  land 
one  pAirof  the  year  and  the  othor  the  uther  pare,  becaufe,  it  is  only  as  to pojfeffioa,  or  talein^;  the 
probXif  but  is  not  Severance  of  the  inherit:<nce ;  per  Walnifley  J.  i  Rep.  87.  Pafch.  41  Eliz.  C.  B. 
in  Corbet's  cafe.        Wqi&*s  Rep.  ai«  per  HoU. 

2.  A^  d[  parliament  mzy  rnakt  divifion  of  eftates.  i  Rep.  137. 
HiJl.  31  Eliz.  in  Chudley's  cafe.         '  .        ^ 

3.  Seigniory^  or  rent^  cannot  ht  fufpended  in  remainder^  and  in  eile  See  i  Rep. 
for  a  particular  eftate  in  poffeflion,  for  then  will  enfue  fra<St;ion  of  ef-  ^^i^^^;^"* 
tates,  and  particular  eftates  will  be  created  without  donors  or  leiTors  woods 
againft  the  rules  and  maxims  of  the  law.  9  Rep.  134.  b.  Mich.  9  Jac.  caf(5. 

in  the  court  of  wards,  in  Afcough's  cafe. 

4.  Nor  can  they  he  fujpendedlor  part,  and  in  efle  for  part, ^n  refpe^  Vent.  tyj. 
of  the  land  out  of  which  it  is  iffuing.  9  Rep-  134.  b.  in  Afcough's  per  Hale. 

i^Ce  J  ^  Ch.J.cont. 

^''^^*  .    as  to  the 

f«nt ;  for  where  the  lefTor  does  not  enter  wrongfully,  there  can  be  no  fufpenfion  or  extinguifhmcnt; 
and  there  can  be  no  apportionment  againlt  the  a^rumcnt  of  the  partus,  Mich.  27  Car.  z»  B.  R.  Upd- 
kins  V.  Robfon  and  Ttiomboroush.     ■ '    a  Lev.  14s*  S*  C. 

S.  Where 


•ifc 


509  jrmftfontf, 

5.  Where  the  copyholder  has  the  Tiomtnation  ef  his  fuccejjir^ 
Coke  Ch.  J,  conceived,  he  cannot  nominate  part  to  one,  and  part 
to  another,  nor  divide  it  into  fractions.  2  BrownL  199.  Trin*  10 
J         Jac.  C.  B.  Rowles  v.  Mafon. 
Mich.  r6         ^*  Advowfon  IS  an  bereditanunt  incorporeal^  and  may  be  divided 
Jac*  c.  B.  S.  by  fraAion,  fo  as  one  (hall  have  the  nomination,  and  another  the 
c.  Sir  Geo.  prefentation ;  and  the  nomination  may  be  appendant  to  a  manor  to 
Vudcrhiil     ^^^>  ^^'^  ^^  prefentation  in  common  to  the  other,  per  Hutton,  J. 
and  Bui  fey.  Jo.  25.  Hill.  20  Jac.  C.  B.  cites  Sir  George  Shirley's  cafe. 
This  ought        7.  Eftates  (hall  not  pafs  by  fra£tions.  Arg.  2  Moo.  113.  in  cafe 
t^^\t^^  of  Pigot  v.  the  Earl  of  Salifbury. 

there  be  no  inconvenience  the  other  way,  but  frequently  to  avoid  a  ton,  or  an  intaa^tmmct,  the  jndfes 
have  interpreted  eftates  to  pafs  by  fra6lions.  Arg.  2.  Jo.  69.  Hill.  aS  Car.  a.  B.  R.  S.  C.  cites 
la  £.  4. 4.  Co.  Lit.  4a.  26  H.  8. 13.  Roll.  £itate>  854.  CUurickard*s  caCc.— •!  Rep.  76.  Bre« 
^on's  cafe* 


(C)  As  to  Time. 

I.    A  N  aff  of  record  will  not  admit  any  diyi/ion  g^  a  daj^  but  h 
^■^   to  be  fold  done  the  firft  intrant  of  the  day,  Arg.  and  jiK%* 

ment,  accordingly.  Pafch.  23  Eliz.  Mo.  137.  in  SheU/s  cafe. 
Hard.  24.  2.  If  the  king*s  tenant  pays  his  rent  upon  the  day^  the  king's  fuc- 

S.C  cited.    j^eflTor  (hall  have  it  paid  over  again  ;  though  other  wife  it  is  in  cafe 

of  a  common  perfon.  Mich.  11  Jac.  10  Rep.  127.  b.  cites  44  £• 

3-3-b. 

3.  AJfumpftt^  to  pay  40  /.  by  5  i.  per  month  \  where  a  man  bnc^ 
an  a6lion  for  breach,  on  the  firft  day,  it  is  beft  to  count  of  the  da- 
mages for  the  entire  debt ;  for  he  cannot  have  a  new  adion ;  but 
he  muft  not  declare  that  the  40 1.  is  not  paid,  nor  any  part  of  it ; 

r  CCI  1  ^^^  ^^  4^^*  '^  "^^  y^^  ^^^'  ^^^*  J*  5^5'  Mich.  10  Jac.  B«  R* 
*•  "^       -'  Beckwith  v.  N'ott. 

4.  In  prefumption  of  law,  when  a  thing  is  to  be  done  upon  one 
day,  all  that  day  is  allowed,  to  do  it  in  for  the  avoiding  of  fia^ons 
in  time^  which  the  law  admits  not  of,  but  in  cafe  of  necef&ty.  Per 
Roll.  Ch.  J.  Sti.  119.  Trin.  24  Car.  B.  R.  in  cafe  of  Cornish 
T.  CoNsiE,  cites  U.  14  Jac.  More  v.  Mufgrave. 

5.  if -a  bijhop  collates  the  fame  day  that  he  dies^  hb  fucceffia:  flull 
f  recent.  Arg.  Hard.  24. 

6.  Infurance  for  H.'s  life ;  H.  died  on  the  laft  day.  Per  Holt,  Qu 
•   J.    The  law  makes  no  fradlion  I'/i  a  day ;  yet,  in  this  cafe>  he  dyiiig; 

after  the  commencement,  and  before  the  end  of  the  laft  day,  die  ia- 
furer  is  hable,  becaufe  the  injur ance  hfor  a  year^  and  the  year  is  not 
complcat  till  the  day  be  over ;  yet,  if  A.  be  born  on  the  3d  d^  of 
September,  and  on  the  2d  day  of  September,  21  years  afterwardsyhe 
IBftkcs  his  will,  this  is  a  good  will ;  for  the  law  will  make  no  fiac* 
tioa  of  a  day,  and  by  confequence  he  was  of  age.  2  Salk.-  625. 
Trin.  II  W.  3.  B.  R.  at  Guildhall,  per  Holt,  Ch.  J.  in  Sir 
Kobert  Howard's  cafe. 


5o» 


(A)  Fraight.     How  much.     In  what  Cafes. 

!•  TT7"HEREa  (hip  goes  from  one  port  to  another^  and  there 
Vt  unloads^  and  then  goes  over  to  another  place^  but^  in  her 
paflage,  before  her  fecond  unloading^  is  lojfj  the  owner  (hall  not  reco- 
ver for  freight,  but  from  the  time  of  the  loading  to  the  unloading, 
and  nothing  for  the  fecond  loading ;  for  if  a  (hip  be  loft  before  her 
unloading,  no  fraight  (hall  be  paid,  but  every  one  muft  bear  his  part 
^f  the  loits  ;  and  this  is  the  reafon  that  mariners  lofe  their  wages  in 
fuch  cafes.  Sid.  236.  Hil!.  16  &  17  Car.  2.  B.  R.  Anon. 

2.  If  a  merchant  put  in  more  goods  than  were  conditionedy  in  fuch  MoUoy, 
cafe  the   mafter  may   taie  what  fraight  he  pleafe.     Mai.   Lex.  *^*' 
Merc.  99« 

3.  If  a  (hip  be  firaighted  by  the  greaty  pofito  200  tons,  for  the  moUot 
Turn  of  600 1.  to  be  paid  at  the  return ;  the  faid  fum  of  600 1.  is  to  be  160. 
paid,  although  the  ibip  were  not  of  that  burthen.  Mai.  Lex»  Merc. 

100. 

4*  If  the  like  (hip  of  200  tons  be  fraight,  and  the  fum  fs  nof  Moiioy^ 
(eidierby  the  great  or  ton)  exprej/ooi;  then  fuch  fraight  as  is  ac-  ^57; 
cuftomea  to  be  paid  in  the  like  voyage  is  due,  and  ought  to  be  paid 
accordingly.  Mai.  Lex.  Merc.  lOO. 

5*  If  the  like  (hip  of  200  tons  be  fraighted  by  the  ton^  and  full  la-  Molloyy 
Jenj  according  to  their  charter-partyj  then  fraight  is  to  be  paid  for  ^S^' 
every  ton ;  otherwife  but  for  fo  many  ton  as  the  ladbg  in  the  (ame 
was.  Mai.  Lex.  Merc.  lOO. 

6.  Ifthe(hipof  200  tons  be  fraighted,  and  »j/»/^/9^/ 0/*/^tff^»r«  MoUof, 
then  in  their  covenant^  and,  being  firaighted  by  the  ton,  (hall  he  found  *57* 

to  be  lefs  in  bigne(s,  there  isTio  more  due  to  be  paid  than  by  the  ton, 
for  fo  many  as  the  (ame  did  carry  and  brought  in  goods.  Mai.  Lex. 
Merc.  100. 

7.  If  the  like  (hip  be  fraightedyir  200  tons^  or  thereaboutSy  this  M0U07, 
addition  (or  thereabouts)  is  within  5  tpns  commonly  taken  and  un-  *57« 
derftobd,  as  the  moiety  of  the  number  10,  whereof  the  whole  number   T  rc2  1 
is  compounded.  Mai.  Lex;  Merc.  100.  L  0       J 

8r  If  the  like  (hip  be  fraighted  by  the  greaty  and  the  burthen  of  it  M0U079 
is  mt  exprejfed  in  the  contradt,  yet  die  fum  agreed  upon  is  to  be  paid,  ^^^* 
without  any  cavillation.  Mai.  Lex.  Merc.  lOO. 

9.  If  fraight  be  agreed  upon  for  the  commodities  laden,  or  to  be 
laden,  (or  a  certain  price  for  every  packy  barrel,  butt,  and  pipe,  &c. 
vtitbeutany  regard  bad  to  the  burthen  ofthejbip'^  but  to  give  her  die 
fiillfiding :  no  man  maketh  doubt,  but  that  the  fame  is  to  be  per* 
formed  accordingly.  Mai.  Lex.  Merc.  lOO. 

ID.  If  fraisht  be  contraded /or  the  lading  ofeeriam  cattky  or  the  iffitf  ifcbt 
like^  fromDaUin  to  Weft*Qicfteri  \ffomi  of  them  happen  to  die  befon  ^^^^ 
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for  the  tranf.  ihejhip^s  arrival  at  Weft-Chefter,  the  whole  fraight  isl>ecofn^<Itie| 
th^m^if       ^  ^^^'  ^°'  ^^^  ^^^  ^^  ^^^  living.  Molloy,  256, 

death  hnppens,  there  pnfeth  dae  no  more  fnight  thao  only  for  fuch  as  are  lirir;  at  the  (hip*t  ar* 
rival  at  her  port  of  dlfcharge,  and  not  for  the  dead.  Mglloy,  256.  Bui  if  iJie  can>c  «t  fljves 

are  fent  aboard^  and  no  agrremaa  is  made^  either  for  laJinfr  or  tranf fr.ning  theniy  but  gemralijf  then 
Iraight  fhall  be  paid,  as  well  for  the  dead  as  the  living.  MoUoy,  256. 

1 1*  If  fraight  be  contradlcd  for  the  iranfporlihg  cf  wcitten^  axui 
they  happen  in  the  voyage  to  be  delivered  of  children  enfiip-hMrJ^ 
no  fraight  becomes  due  lor  the  infants.  MoUoy,  256. 

12.  If  goods  are  fent  on  board  generally  tht-  freight  muft  be 
according  to  freight  for  the  like  accullomed  vovagc^.  RloIIoy,  257. 

13-  If  goods  are  brought  into  z  ibip  fecretty  againjl  the  Tnajiers 
InowUdgCj  the  fame  may  be  fubjefled  to  what  freight  the  mafter 
thinks  frtting.  MoUoy,  258. 


(B)  Fraight.     Due.     In  what  Cafes. 

1.  ^OVE  N ANT  was  made  by  the  merchant  with  a  mAtt 
^  of  a  ihip^  viz.  that  if  he  would  bring  his  freight  to  fuch  a  port^ 
then  he  would pay^iyf^fuch  a  funi'y  mafter  brings  adion,  and  mews 
Aat  part  of  the  goods  HtHre  taken  away  by  pirates^  and  that  the  re-- 
Jidue  of  the  goods  were  jbrought  to  the  place  appointed^  and  there  un* 
laded,  and  that  the  merchant  hath  not  paid,  and  fo  the  covenant 
broken.     And  the  quefllon  Vas,  whether  the   merchant  Ihould 
pay  the  money  agreed  for,  fincc  all  the  merchandizes  were  not 
brought  to  the  place  appointed?  and  the  court  was  of  opinion,  that 
he  ought  not  to  pay  the  money,  bccaufe  the  agreement  was  not  by 
him  performed.     Brownl.  21.  Trin.  9  Jac.  Bright  v.  Cowper. 
•Roll.  R.         2.  A.  contrafls  with  B.  and  affumcs  to  him  to  deliver  to  him 
312.  s.  C.      100  quarters  of  barley  on  fhip^board  in  fuch  a  port,  viz.  at  Bartsn 
^f^ll^^       Haven  in  com*  Ebor.  and  does  fiot  mention  at  what  time  it  is  t9  be 
the  not    '     carried  thither^  iffc.  A.  [B.]  aft'umes  to  B.  [A.]  to  carry  it,  and 
mentioning   to  be  at  this  port  with  It,  and  B.  [A.]  agrees  to  pay  fo  much  for 
Ndtll^'      C*^  fr^'g^^  °0  *e  faid  quarters  of  barley.  A.  [B.]  arrives  with 
does  3  Bi.lf.  his  boat  there.     A.  is  bound  to  feek  B.  at  the  iaid  haven,  and  to 
15a.  153.      deliver  to  him  the  faid  100  quarters  as  afbrefaid.     A.  does  not  per- 
©iiW  iiui      f^^^  ^f^is,  although  B.  has  performed  his  promife,  and  was  there  ready 
Coke  Ch.      to  receive  it.  B.  brings  an  a6^ion  on  this  aflumpfit,^  and  it  well  lies. 
J.  faiii,  that  The  place  in  this  cafe  is  certain,  the  time  uncertain ;  the  law  gives 
/rrrVt^*      convenient  time.     And  in  this  fcafe^  B.  after  the  faid  agreement 
pay  another  Came  to  the  port  and  ftaid  there  a  convenient  time ;  and  A.  did 
fomiich        not  come,  &c.  Jenk.  324.  pL  39.  cites  Mich.  13  Jac.     Atkiitfoa 
within  a       ^^  Buckle. 

year,  but  no 

certain  time  limited  when  this  (ball  be,  he  ought  hereto  giveifo/iVr  of  :^  time  when  it  {hall  be^  that 

fo  he  may  then  attend  it.— —Molloy,  253.  S.  C.  according  to  Jenk.  314-  pi.  39.  ^ 

r  ro^  1  3*  Fraight  is  the  natber  ofwagesy  and  wherever  fradg^t  >s  due, 
wages  are.  If  a  fbip  is  loft  before  it  emus  t$  a  delivering  port^  do 
fraight  nor  wages  is  due  s  if  loft  afierwardsy  it  as  due  at  ^e  laft  dc- 

liveriiig 


there 
erne 
necelTity,  a$ 
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livering  port  If  advance  money  be  paid  before  in  psU-t  of  fralghtj 
and  named  fo  in  the  "charter  party,  though,  the  (hip  be  loft  before  it 
comes  to  a  delivering  port,  yet  wages  are  due  according  to  the  pro- 
portion of  the  fraight  paid  before ;  for  the  fraighters  cannot  have 
their  money.  Ruled  per  Saunders  Ch«  J.  at  Guildhall.  2  Show* 
283.  Hill.  34  and  35  Car.  2.  Anon. 

4.  If  the  ^/>  in  her  voyage  become  unable  without  the  majler^s  ^^"^^^    , 
faultr^  or  that  the  matter  or  fliip  be  arrefted  by  authority  of  the  ma-  «  MoUoy, 

giftrates  in  her  way  5  the  mafter  may  either  mend  his  fliip  or  fraight  255.— — - 
another.     ♦  But  in  cafe  the  merchant  agree  not  thereunto^  then  the  ^^^^ 
mafter  fliall  at  leaft  recover  his  fraight,  fo  far  as  he  hath  deferved  it.  necertiij 
For  otherwife,  (except  the  merchant  confent^  or  \  neceffity  conjlrain  that  the 
the  m2Acrj  to  put  the  goods  into  another /hip  worfe   than  his  own)  ^^^J"^^ 
the  mafter  is  herein  bound  to  all  lofTes  and  damages,  except  both  "^li^^and 
fhips  perilh  in  that  voyage,  and  that  no  fault  or  fraud  be  found  in  an  emptypp 
the  mafter.  Mai.  Lex  Merc.  q8.  i^p^.lP;^zhi 

^  or  at  hand, 

he  may  trahflate  the  goods  ;  and  if  that  fliip  fink  or  perifliesy  he  is  there  excufed  •  but  then  it 
muil  be  apparent  that  that  {tiipfeannlpiobai^Ie  and  Jufficitnt,    MoUoy>  255. 

5.  If  a  mafter  fet  forth  his  fhip  for  to  take  in  a  certain  charge  Moiioy, 
or  lading,  and  then  takes  in  any  more^  efpecially  of  other  men^  he  is  *^  ' 
to  lofe  all  his  whole  fraight ;  for  by  other  men's  lading,  he  may 
endanger  his  matter's  goods  divers  wajrs.     Mai.  Lex  Merc.  99. 

4.  If  a  fliip  (being  fraighted  by  the  great  for  a  Cum  certain)  hap-  Molloy, 

pen  to  be  cafl  away^  there  is  nothing  due  for  fraight :  but  if  the  fliip  *^^.  *•  P- 

be  fraightea  by  the  tuny  or  pieces  of  commodities  and  is  cq/l  away^  ^^^"^  ^^^^^ 

vndfome  goods  are  favedy  then  it  is  made  queftionable,  whether  any  that  when- 

fraight  be  due  for  the  goods  feved  pro  rata.     Mai.  Lex  Merc,  ever  fuch 

--.^  ^  *  misfonune 

•  happen*, 

the  enfitred  commonly  tramftr  tb^  fpodi  vjer  to  the  ajfurers,  who  take  them-  towards  fatisfa^ion 
of  wliat  they  pay  by  virtue  of  their  fubfcriptions. 

7*  If  goods  SLTt  fully  laded  aboard,  andthejhip  hath  broke  ground^ 
the  merchant^  on  confideration  afterwards,  refolves  not  on  the  ad- 
venture, but  will  unlade  again i  by  the  law, marine,  the  freight  is 
due.     Molloy,  254. 

8.  If  it  be  agreedy  that  the  ma&tv  Jhall fail  from  London  to  Leghorn 
in  two  monthsy  and  fraight  accordingly  is  agreed  on,  if  he  begins  the 
voyage  within  the  two  monthsy  though  he  does  not  arrive  at  Le^g** 
horn  within  the  time,  yet  the  fraight  is  become  due.     Molloy,  255* 

9.  If  fraight  be  taken  for  100  tuns  ofwincy  and  20  of  them  leak 
0uty  (o  that  there  is  not  above  8  inches  from  the  buge  upwards^ 
yet  the  fraight  become  due :  one  reafon  is,  becaufe  from  that  gage 
the  king  becomes  entitled  to  cuftom ;  but  if  they  be  under  8  inches^ 
by  fome,  it  is  conceived  to  be  then  in  the  ele£l:ion  of  the  fraighters  ' 
to  fling  them  up  to  the  mafter  for  fraight,  and  the  merchant  is  dif* 
charged.  But  ilioft  conceive  otherwife  \  for  if  all  had  leaked  out> 
(if  there  was  no  fault  in  the  mafter)  there  is  no  reafon  the  fliip 
flipuld  lofe  her  fraight ;  for  the  fraight  arifes  from  the  tonnage  taken,  - 
and  if  the  leakage  was  oceafioned  through  Jlorniy  the  fame,  perhaps* 
may  come  into  an  average.    Befldes  in  Bourdeaux,  the  maltet 

VgL.  XIII,  Rr  flows 
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flows  tx>t  the  goods,  but  particular  officers  appointed  (or  that  par« 
pc^e,  quod  nota.  Perhaps  ^fj^cisl  anvintian  may  aitier  the  caie. 
MoUoy,  259. 

10.  A  fliip  In  her  voyage  happens  to  be  iahiH  ly  an  etunvf^  and 
afterwards  in  battle  is  retakin  by  another  (hip  in  amity,  mid  refti" 
tutim  is  made^  and  fhe  proceeds  on^  in  b^r  voyage ;  the  contraa  is 
not  determined,  though  the  taking  by  the  enemv  divefted  the  pro- 

a  out  of  the  owners,  yet  by  the  bw  of  war,  that  poflcffion  is  de« 
le,  and  being  recovered  in  battle  afterwards,  the  owners  be- 
come >einvefted  :  fo  the  contract,  by  fidion  of  law,  becomes  as  if 
ihe  never  had  been  taken,  and  fo  the  entire  fraight  becomes  due. 
MoUoy,  259.  m 

[  504  ]  (B.  2)  Fraight.    Decreed  in  Equity. 

I.  |l^  O  N I E  S  agreed  to  be  paid  for  the  fraight  of  a  (hip  were 
^  "^  decreed  to  be  paid,  though  the  (hip  did  not  arrive  at  the  dt-^ 
livering  porty  (he  bein^  uidaded  at  another  port,  and  froMdaliwil 
eauJed  by  one  of  the  fraighters,  (and  who  was  likewife  a  part-owof^ 
to  be  condemned  there ;  but  for  the  value  of  the  Jhip^  the  phintiffi 
could  not  be  relieved  in  this  court  but  at  law.  Mich.  26  Car.  x> 
Fin.  R.  149.  Norton  &  al.  v.  Barnard,  Serle,  &  al. 

2.  A.  was  own^,  and  B.  mafter.of  a  (hip  ;  C.  entered  into  a 
charter-party,  by  which  A.  agreed  that  the  Jhipjboutdfailto  New^ 
England  to  take  infijb  on  the  account  of  C.  and  thence  to  Barcelma^ 
and  there  to  deliver  thefijh.  And  C  covenanted  with  A,  to  pay  die 
fi:aight  on  delivery  of  the  fi(h.  The  (hip  arrived  at  Barcelona,  and 
liitfijh  are  delivered  to  2>.  and  A  demanded  the  fraight  of  D.  2nd 
/>•  demanded  a  deduRion  out  of  the  (i-aight/^r  170  kintals  offi^ 
wanting^  as  D.  pretended,  of  what  was  to  be  delivered,  and  for  da- 
mage of  part  of  what  was  delivered.  Crofs  fuits  were  commenced 
t>etween  B.  and  D.  in  the  courts  at  Barcelona,  by  which  means, 
the  fraight  being  ordered  to  be  brought  into  courts  and  confideration 
to  be  had  for  damages  for  D.  and  by  D.'s  appealing  after  to  a  fa« 
perior  court  there,  B*  finding  his  fraight  not  likely  to  be  got  outtf 
<ourt  infomeyearsy  came  away  without  any  fraight  for  want  of  money. 
Then  J.fues  d  on  his  charter-party  here  for  his  fraight.  C-  bringi 
\kh  bill  to  (bp  the  proceedings  here,  though  the  fuit  was  not  for  & 
I>enalty,  but  only  to  recover  danuu;es.  U.  Chancellor,  taking  no- 
tice that  the  caufe  was  not  fully  £termined  at  Barcelona,  becaufr 
the  damages  were  not  fully  sucertained,  ordered  that  A.  Aould 
proceed  to  trial  againft  C.  upon  his  covenants,  and  therein  give  in 
dridencc  the  non-payment  of  his  fraight,  and  what  damages  he  had 
thereby,  and  that  C.  might  give  evidence  in  mitigation  of  the  da«- 
oiage.  Mich.  33  Car.  2.  2  Chan.  Cafes,  74.  Newland  v.  Horie- 
qcui. 

3.  Thou{;h  a  charter-party  is  worded  fo  that  no  fraight  can  be  r#- 
covaed  at  Uiw  upon  it,  yet  they  may  be  relieved  in  equity.  HilL 
1690^  %  Vcnu  2ia  Edwin  v.  £•  India  Company. 

4«  A 


4:  As^  A.  and  B.  were  part-owners  of  a  ttapy  o(  whicli  C  Was 
mailer,  and  A.  and  B.  by  charter-party,  dated  20  Feb.  1652,  let 
hertofraighttothe  £.  I.  Company,  and  agreed  to  fit  her  up  with  all 
neceflaries,  lb  as  (he  might  be  ready  to  fail  by  loth  of  March  then 
following,  and  fhe  was  to  go  from  port  to  port,  and  to  any  port  wiih'^ 
in  the  limits  of  the  company's  charter^  as  they  Jhould  direHy  but  td  hi 
difpatched  back  for  England  on  or  before  the  24/A  of  January  1684^ 
or  fo  foon  after  as  tojave  her  moorfoonfor  England  that  year ;  or  in 
drfault  of  her  being  difpatched  within  the  time,  the  owners  were  t9 
pay  four  months  demurragCi  at  7 1.  10  s.  a  day^for  her  moorfoon  fo  loft, 
and  her  ftay  in  India  after  the  20th  January  1684*    And  there  was 
this  further  claufe,  diat  the  company  migot  detain  the  Jhip  in  their 
imployment  in  trade  or  wzxi^x^^for  any  longer-  time  not  exceeding  la 
months^  after  the  20th  January  1684,  after  the  rate  of  nl.  10  s.  6  d# 
a  day  demurrage,  untill  the  Jhip  be  difpatched  from  the  laft  lading 
porty  or  expiration  of  \1  months^  which  Jhall  firft  happen  \  but  after 
the  12  jponths  expired^  Jhe  is  to  return  to  England^  and  the  company 
not  to  be  liable  for  any  further  demurrage^  or  any  damage  that  may 
accrue  by  her  detention  after.     The  company  covenant  topayfraight 
on  the  Jhip* s  arrival  into  England^  for  301  tun^  and  demurrage  from 
20th  January  1684,  until  Jhe  be  difpatched  for  the  fpace  of  17.  months 
after  the  faid  %oth  January  1684.     And  it  was  thereby  provided^ 
that  until  fix  days  after  the  Jhip' s  return  to  the  port  of  London^  and 
making  a  full  difcbarge  of  all  her  lading  the  company  are  not  to  pay  any 
of  the  fums  of  money  agreed  on  for  fraight  or  demurrage  or  for  de* 
taining  her  in  India ;  //  being  thrintent  of  the  parties'^  that  if  thi 
Jhip  Jhould  be  lofl  either  in  her  outward  or  homeward  bound  voyage,  [  ^O^  j 
nothing  Jhould  be  paid  by  the  company  for  demurrage.  ■  ■   The 

ihip  fet  fail  according  to  the  charter-party,  and  arrived  in  India^ 
and  was  employed  by  the  company  ii^  trading  from  port  to  port  for 
one  year  and  upvvards.  She  arrived  in  India  23  November  1684, 
9nd  was  to  enter  into  demurrage  in  four  months  after,  which  was 
the  23  March  1684,  and  the  12  months  after  (during  which  time 
the  company  by  their  charter-party  might  detain  her)  ended  23 
March  1685.  But  the  (hip  was  employed  in  the  company* s  fervicey 
Jo  that  Jhe  did  not  arrive  at  Surat  till  1686,  and  thence  was  ordered 
to  Bombay.^  where  (he  having  been  fo  long  detained  in  thofe  feas, 
was  furveyed,  zaA  found  notjufficientfor  a  voyage  to  England^  and  on 
Sept.  24,  1686,  tbefeamen  were  difchargedy  and  the  Jhip  left  there* 
Tne  company  refufed  to  pay  anything  for  the  fraight  or  demurrage, 
becaufe  by  the  cxprefs  provifion  of  the  charter-party,  they  were  not 
to  pay  till  fix  days  after  the  (hip's  arrival  in  England,  and  difcharged 
of  her  lading.  And  if  they  were  t6  pay  anything,  yet  they  were 
to  be  charged  with  demurrage  until  March  23,  1685,  only,  and  no 
longer,  and  fo  that  it  is  provided  by  the  charter-party,  and  refufed 
likewife  to  account  for  the  value  of  the  (hip,  or  (hew  how  they  had 
difpofed  of  her.  The  court  held  that  though  the  charter  party  was 
fo  penned^  that  nothing  could  be  recovered  at  law  \  yet  &e  plaintiff 
had  a  jufl  demand,  and  ought  to  be  relieved  in  equity  \  and  decreed 
the  company  to  account  for  what  they  made  of  the  (hip,  that  they 
(hQuld  pay  demurrage  according  to  the  rate  mentioned  in  the 
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charter-party,  and  fliould  alfo  be  charged  m  refped  of  the  firaight 
But  as  to  the  quantum  of  the  fraight,  the  court  would  further  con- 
fider  of  it,  in  regard,  that  by  the  charter-party,  there  are  fevtrd 
rates  agreed  on  to  be  paid  for  the  homeward  bound  cargo  oftbefeveral 
forts  of goodsy  viz.  for  calUcoes, &c«  21 1,  a  ton;  for  bit  petre  18/.  a 
ton ;  for  iron,  copper,  &c.  6./.  a  ton ;  and  [therefore,  before  final 
judgment,  would  be  informed  what  quantities  of  diefe  refpedive 
commodities  were  ufually  brought  home  onfuch  a  voyage^  and  how 
much  in  proportion  to  each  other.  Hill.  1090.  2  Vem.  210.  Ed- 
win &  al.  V.  the  Eaft  India  Company. 

5.  Fraight  was'^^r^^i  to  be  paid,  not  for  the  goods  exported, 
but  only  for  goods  imported.  No  goods  were  provided  l>y  the  hduxc 
abroad,  fo  that  the  (hip  returned  empty.  The  court  decreed  the 
payment  of  Araight,  cited  per  Cur.  Hill.  1690.  2  Vem.  212.  as  the 
cafe  of  Weftland  v.  RobixiTon. 


(C)  Who  liable  for  Fraight  or  Loflcs. 

I.  TF  a  merchant  in  Ireland  conftgn  goods  to  a  merchant  in  Lon- 
*  don,  and  the  mafter  Jigns  a  bill  of  ladings  the  merchant  here 
fliall  be  liable  for  the  fraight  by  the  cuftom  of  merchants,  and  held 
good.  2  Show.  443.  Mich,  i  jac.  2.  B.  R.  Roberts  v.  Holt. 

2.  Three  part-owners  of  a  Ihip,  one  refufed  to  fit  out  the  (hip 
to  fea,  and  die  others  fit  out  without  his  confent^  and  the  Jhip  is  hfl  in 
the  voyage.  Per  Ld.  North ;  the  lofs  of  the  fliip  fhall  be  equally 
born  by  all  three.  For  he  that  refufed  would  have  been  imided 
to  one  part  of  the  fraight,  and  (hould  have  had  an  account  here  cf 
the  profits  ;  but  if  the  other  part-owners  had  applied  to  the  aurt  ef 
admiralty^  as  regularly  they  ihould  have  done,  that  court  atouU 
have  made  an  order,  that  on  one  part-owner  refufmg  to  navigate 
the  (hip,  the  other  two  fhould  have  had  liberty  to  do  it  aloae,  zjhI 
(hould  not  have  been  accountable  to  the  other  part-owner,  tlut  re- 
fufed to  Join,  for  any  of  the  profits  ;  and  there,  in  cafe  the  fliip  had 
been  lofr,  the  whole  lofs  muft  have  reded  on  thofe  two  thiit  fct  out 
the  (hip,  but  in  the  prefent  cafe,  the  third  perfon,  that  refiifcd  to 
join  with  the  other  two,  would  have  been  intlded  to  a  (hare  of  die 
profits  of  the  voyage,  if  any  had  been  made  by  the  (hip,  and  ib 
ought  to  bear  his  proportion  of  the  lofs.  Hill.  1684.  Vem.  R. 
297.  Strclly  V.  Winfon. 

R.  Dimmock  v*  Chandler. 

« 

r  C06  1  3*  Where  part  of  a  fi^ight  of  a  (hip  is  flung  over  bwri  f^ 
faving  the  r£^,  the  remainder  (hall  be  contributory  to  the  lofs.  DUt 
Siis  iToc^  where  part  is  carried  to  land  and  iaved,  that  (hall  not  be  contribo- 
ijoned  by  tory  to  the  lofs  of  the  reft  being  taken  by  an  enemy  for  fear  of  whom 
taking  in  the  Other  was  carried  to  land.  ParL  Cafes,  i8»  Sheppard  n 
"^^f^^'  Wright als.  Dormer  v.  Wright. 

of  other  men  than  zfyetA  for,  it  (hall  not  be  made  good  by  cnntribotioo  or  averaset  bat  bv  ttM 
ni.iller't  own  puKe.  For  if  be  vvtrbitribtn  aibip  above  (be  true  nark,  ofladuig^  heibaU  paf  ^sne. 
MiU.  Lex.  Merc  oQi*— I^foUoy.  sci. 

(D)  Wbd 


ftoUoy, 

»57- 

S.  P.  per. 

Nottins- 
linm  C.  Tr. 
32  Car.  2. 
a  Ch.  Cafes, 
36.  >\n^)n. 

The 

part- 
owners  re- 
fufing,  ap-? 
plied  to  the 
admiraUy 
iovffcunty 
io  be  f^ivem 
by  the 
fraighters, 
and  a  pro- 
hibition de- 
nied in 
B.  R.  Gibb. 
197.  Hill. 
4.  Geo.  a.  B* 
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(D)  Who  liable.     How  far. 

I.  'T*HE  charter-party  values  the  fliip  at  a  certain  rate,  and  you 
'''   fhall  not  oblige  the  owner  further,' and  that  only  with  rela- 
tion to  the  fraight,  not  to  the  value  of  the  ihip.     Per  Finch.  C. 
Mich.  29  Car.  2.  2  Chan.  Cafes,  238.  Anon. 

2.  Where  an  aSion  is  brought  for  fraight  and  damages  laid  to 
double  the  fum  of  the  penalty  of  the  charter-party ;  execution  (hall 
not  go  beyond  that  penalty,  though  more  (hould  oe  recovered  in  da- 
mages. Mich.  31  Car.  2.  Fin.  R.  435.  Betfworth  v.  Clerk, 
Archer  and  al. 


(E)  Who  liable.     At  what  Time. 

1.   "D  Y  the  courfe  of  merchants  the  receiver  is  to  pay  fraight  on 
^  the  receipt  of  the  goods.  Mich.  33  Car.  2.  2  Chan.  Cafes> 

75.  in  cafe  of  N  cwland  v.  Horfeman. 

2.  If  a  fhip  be  fraighted  out  and  irty  there  arifes  due  for  fraight 

nothing  till  the  whole  voyage  be  performed^  fo  that  if  the  fhip  die,  or 

is  caft  away  coming  home,  the  fraight  outwards  as  well  as  inwarda 

becooies  loft.  Molloy,  257. 


(F)  Pleadings 

I.  1  NDEMTURE  of  charter  party  dated  8  Sept.  38  Elix.  MoUoysi 
*  made  between  A.  the  plaintifF,  and  B.  A.  having  hired  of  B.  »5»-f-^ 
ajhip  for  a  voyage  to  Dant:^icfor  corn  5  upon  taking  the  (hip,  it  was 
agreed  between  them,  that  the  (hip  Ihould  be  laden  with  corn  to 
Dantzick,  and  to  fail  to  Leghorn.  Now  by  the  &id  indenture, 
upon  confideration  y/.  had  agreed  that  B.  jhould  have  the  moiety  of 
the  corn,  quod  tunc  fuit^  or  afterwards  Jhould  he  laden  in  the  fhip  in 
the  faid  voyage,  5.  promt  fed  to  pay  the  moiety  of  the  money  for  the  faid 
corn^  quod  tunc  fuity  or  afterwards  Jhould  be  laden^  &cc.  And  allegeth 
in  fado,  that  upon  the  gth  OSfober^  j^Eliz.  the  Jhip  was  laden  with 
60  laftes  of  corn,  and  for  non  performance  of  this  covenant  brought 
the  adion.  B,  pleaded  that  the  deed  was  Jealed  and  delivered  the 
T^th  O^ober^  8  JEliz,  et  quod  ad  tunc  vel  pojlea^  there  was  not  any 
corn  laden  thcre^  and  traverfes  the  delivery  thereof  9  OSiohery  or  at 
any  time  afterwards  before  the  xSth  OSiobery  38  Eliz.  And  it  was 
thereupon  demurred,  (the  truth  is,  the  corn  was  caft  away  between 
the  9th  and  28th  of  Oftober).  Refolved  by  all  the  court,  that  in 
regard,  he  declares  upon  a  deed  dated  the  9th  Oftober,  38  Eliz. 
it  ihall  be  always  intended  to  be  deliveredy  and  have  his  effence  at 
that  timey  and  at  no  other ;  and  if  he  would  afterwards  confefs  it  to 
be  delivered  at  any  other  time,'it  is  a  departure  from  his  declaration, 

Rr  3  as 
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;  5  H.7.      as  t  5  H.  27.  primo  Elist.  D.  167.  i  H.  6. 4.  and  5  Rcpi  fbl.  i. 
*^*  ^  And  die  words  of  the  deed,  that  he  fliould  pay  for  the  com  then 

laden,  or  afterwards  to  be  laden  therein :  this  •  word  tuncy  is  reftrrtd 
to  the  time  of  the  efTence  of  the  deed  by  the  delivery^  and  H9t  ts  the 
date  \  for  if  it  were  delivered  10  months  after  the  date,  he  fhould 
not  have  any  benefit  of  the  com  laden>  and  fpent  or  fold  before  the 
time  of  the  delivery,  therefore  he  fball  not  be  charged  with  it  for 
the  time  before  the  delivery,  wherefore  the  plea  and  the  traverfe  are 
good.  And  it  was  adjudged  for  the  defendant.  Cra  J,.  263,  264* 
Mich.  8  Jac.  B.  R,  Offley  v.  St.  Baptift  Hicks. 

%  A»  afTumed  to  B.  for  a  valuable  confideration  to  gohcb  a  vej- 
0ge  in  fuch  a  (hip  before  Auguft  following*  B*  brings  ailumpiit  and 
alleges  a  breach  in  the  non  performance.     A.  pleaded  that  before  any 
breach,  B.  on  the  ^ib  Atr'tl^  at  fuch  a  place,  exoneravit  eum  of  tbe 
faidpromife.    And  upon  aemurrer,  it  was  adjudged  a  good  diicharec ; 
for  as  the  adion  was  grounded  on  a  parol  promife,  it  may  be  dtf* 
charged  by  parol.  Cro.  C.  383.  Mich.   10  Car.  B.  R.  Langden  v. 
Stokes. 
Poph.  161.       2.  A.  the  mafter  of  a  (hip,  covenanted  with  B.  a  merchant,  togw 
Palm.  397,    ^''*  hisfraight  the  firji  fair  windy  and  B.  covenanted  to  pay  £> 
Pafch.  II     much  for  the  fraight.   A.  brought  ai^on  of  covenant  for  his  wages, 
?Vc^*     »nd  alleged  that  he  had  performed  his  voyage,     B.  traverfed  that 
"       be  did  not  go  with  the  fr^  fair  wind.     And  upon  demurrer,  it  was 
beld,^at  the  traverfe  was  not  good ;  for  it  is  only  a  circumfiaacef 
^nd  nothing  is  traverfable,  but  what  is  material.     Se^  Lat.  12.  49* 
Conftable  v.  Clobery. 
Atftrft  the       ^  W.  was  to  raife  y>ofoldierSy  and  to  bring  them  to  fucb  a  p$rt^ 
^vil^^     and  C,  was  to  find  Jhippingy  for  which  he  fued  upon  the  covenant 
(viz.)  Roll,   though  the  other  had  not  raifed  the  foldiers;  for  that  can  beonlval- 
Ch.  J.  anU     ]edced  in  mitigation  of  damages,  and  is  no  excufe  for  the  defendant; 
Tcrm^^and  ^^^  adjudged  that  this  was  not  a  condition  precedent,  but  diftind 
Nicholas^      ^nd  mutual  covenantSy  upon  which  feveral  adions  might  be  brou^it, 
but  after-      Arg.  2  Mod.  75.  cites  Sti.  186.  Ware  v.  Chappel. 

pholas  chiiigod  his  opinion,  and  it  was  adjudged  for  tbe  plaintiff.  Nifi  cauia.  StL  1S6.  UilL  i^t 

5.  In  covenant,  the  plaintiff  declared  that  he  covenanted  to  fsSL 
with  a  {hip  to  D.  and  there  to  take^%o  men  of  the  defendant,  and  to 
parry  them  to  J.  and  defendant  covenanted  to  have  the  280  mat  ready 
there,  and  to  pay  for  the  fraight  5  /.  for  each  man ;  and  ^tatdefendami 
had  not  the  2S0  rnen  ready,  bta  only  i80t  That  the  plaintiff  took 
^d  carried  them,  but  that  defendant  hath  not  paid  him  for  tfaem. 
.  pefendant  fleads  that  he  had  the  280  men  ready  and  tendered 
fhem  to  the  plaintiff,  but  that  he  would  not  receive  them :  but  the 
(iefendant  (aid  nothing  in  his  plea  as  to  the  carriage  of  tbe  180  men, 
nor  as  to  tbe  non  payment  of  the  fraight  for  them.  And  upon  dc^ 
murrer.  the  plaintiff  had  judgment,  becaufe  it  was  not  a  plea  to  the 
whole  declaration,  bi^t  only  as  to  the  carriage^  Lev.  i6.  Hill.  i\ 
^(i  13  C^ar.  2.  B.  R.  Tompfon  v.  Noel. 
8.  P.  1.  Jo.       6.  A  matter  of  a  (hip  covenanted  with  A.  to  fail  to  M.  and  to  have 


mof^-'i 


fair 


i" 


iair  wnd  to  L.  and  deliver  the  goods.  A.  covenanted  to  pa^fo  much 
for  the  fraighc  and  demurrage*  Upon  an  adion  brought  by  the 
,  mafter  for  the  freight,  defendant //^^^^/j  that  the  Jhit  did  not  return 
direSffy  to  L.  but  made  fever al  deviations^  hy  whicp  the  goods  wero 
Jpoiled.  But  upon  demurrer,  the  plaintiff  had  judgment*  For  the 
covenants  are  mutual^  and  reciprocal,  and  each  party  may  have  his 
adirion  againft  the  other,  but  one  is  not  pleadable  in  bar  of  the  other. 
3  Lev.  41.  Trin,  33  Car.  2.  C.  B.  Cole  v.  Shallet. 

7.  The  mafter  of  a  fliip  covenants  that  thejhipjhall  be  well/j/r- 
nijned  with  men^  and  the  fraightors  covenant  that  the  (hip  fliau  re-« 
turn  ini2  months  \  it  is  a  good  plea  that  the  {hip  was  ndt  fufficientty 
provided  vnAi  men.  Show.  334.  Mich.  3  W*  &  M.  B.  R.  Wynne 
V.  Fellowes* 
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(A)  What  a  Franchife,  or  Liberty  is ;  And  how 

it  may  be. 

I-  TT^  RANCHISE  is  royal  privilege  in  the  hands  of  a  fub- 
X»    jea  Fin.  38. 

2.  At  nifi  prius  at  Exeter^  charter  was  Jhewnfor  the  villj  that  of 
ijfue  arifing  within  their  villy  the  inquejl  jhall  he  taken  by  denizens 
inhabitants  onfyj  and  not  by  foreigners^  and  prayed  allowance,  by 
which  the  foreigners  were  oufted,  and  was  taken  all  of  the  denizens. 
Br.  Franchifes,  pi.  17.  cites  29  Aff.  15. 

3.  Franchifes  cannot  be  divided,  if  they  are  entire  franchifes,  as 
to  have  goods  of  felons,  outlaws,  &c.  or  waifs,  and  ftrayes,  &c. 
and  therefore  if  they  defcend  to  two  coparceners^  no  partition  can 
be  made  of  them.  Godb.  17.  Pafch.  25  Eliz.  C.  B.  Lord  Mount- 
joy  v.  Earl  of  Huntington. 

4.  Every  franchife,  liberty,  or  privilege^  either  lies  in  point  of 

charter^  and  cannot  be  granted  by  prefcription,  as  bona  i^  catalla 

felonuni'i  ^^*  or  lies  in  prefcription  on  ufage  in  pais,  without  the  aid 

of  any  charter,  as  wrecks  watfjiraies^  &c.  9  Rep.  27.  b.  in  a  nota 

of  the  reporter's  in  the  cafe  of  the  abbot  of  Strata  Marcella. 

5.*  Franchifes  which  lie  in  point  of  charter^  are  either  before  tinu 
of  memory  <^  or  within  time  of  memory  \  (viz.  from  the  time  of  R.  I.) 
if  before  time  of  memory,  either  it  was  byfpecial  wordSj  which  fel- 
dom  or  never  was  done,  or  by  general^  ancient^  obfcure^  ambiguous^ 
and  obfolete  words  \  and  whether  by  the  one  or  the  other,  yet  becaufe 
they  were  made  time  out  of  mind,  and  fo  are  not  any  record  plead- 
able of  themfelves,  they  ought  to  be  aided  by  fome  other  matter  of 
record  wittuA  time  of  mempryj  as  allovtrance  *  before  juftices  in  eyre^  •  %  int« 
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or  of  B  R.  or  C.  B  or  barons  of  the  exchequer,  or  by 
by  the  king's  charter  of  record,  within  time  of  memory,  and  (hall 
be  allowed  but  for  fuch  part  only  of  the  grant,  as  had  been  fo  allowed 
or  confirmed,  though  all  be  in  one  and  the  lame  patent  j  and  fuch 
ft  Tnft,  ambiguous,  &c.  grant,  ihall  be  f  conftrued  as  the  law  was  taken, 
when  fuch  charter  was  made.  9  Rep.  27.  b.  28.  a.  in  a  nota  by  the 
reporter,  in  the  cafe  of  the  abbot  of  Strata  Marcella. 

6.  Franchifc  tertere  placita  is  power  to  hold  plea  of  matters 
within  fqch  a  precin£t,  but  does  not  excludi  any  other  jurifliSioHj 
nor  entitle  the  lord  to  claim  conufance.  per  Holt  Ch.  J*  12  Mod. 
1645.   Hill*  13  W,  3.  B.  R.  in  cafe  ot  Crone  v.  Smi^. 


fcdptbn.  (^-  ^)  How  they  may  be  by  Prefcription  or  Appen- 
dant, &c.  And  claimed  How  ;  And  Allowance 
thereof. 

^or  heiuho    I.  T  F  the  king  grants  liberties  to  J.  S.  he  cannot  grant  them  orcr. 
,tt.tr;Tr  ^^-  Franchifes,  pi.  38.  cites  6  E.  2. 

f*>  eji-riptiony  as  bundrtd,  &c.  cannot  grant  them  over.    Br.  FraacblfeSy  pi.  38.  cites  6  £.  2. 

r  fOQ  ]       2.  In  account,  the  defendant  Jhall  not  plead  that  the  matter  arok 
in  a  franchife^  which  has  conufance  of  pleas,  but  the  bailiffs  ou^t 
'  to  demand  it ;  for  otherwife  it  iball  not  be  granted.  Br.  Franchifes, 
pi.  II.  cites  39  E.  3.  17. 

3.  If  a  patent  grants  tenere  placita  before  bisjietvard^  and  he  has 
not  any  Jieward^  it  is  good ;  for  he  may  make  a  fteward ;  but  it 
feems  that  he  ought  to  have  court  before*  Br.  Franchifes,  pi.  4.  dtes  7 
H.  4.  $. 

4.  If  a  man  has  ufed  by  prefcription  to  hold  plea  by  writ  of  right- 
clofiy  and  has  alfo  a  charter  of  the  ting  of  conu/ance  of  pleas^  and  ac- 
cepts the franchife  in  court  ofrecord^hy  the  charter,  he  lofcs  the  ad- 
vantage of  the  prefcription  to  hold  plea  by  writ  of  right ;  per  Gaf- 
coigne.  Br.  Franchife,  pi.  6.  cites  8  H.  4.  19.— —But  21  H,  7.5. 
contra  by  three  juftices.     Ibid. 

5.  Men  have  feveral  liberties  in  England,  which  never  were  «/- 
lowed  in  eyre  \  per  Thirn.  But  it  feems,  that  they  are  thofe  which  «*•- 
ver  were  feized  in  any  eyre.   Br.  Franchifes,  pi.  7.    cites  il  H. 

♦  4.  16. 

6.  In  recordare,  it  was  agreed,  that  where  a  man  claims  a^m 
to  have  a  fine  for  alienation  of  his  tenant,  it  fhall  not  be  allovved, 
without  (hewing  allowance  in  eyre  or  elfcwherc ;  bccaufe  it  is  fl- 
fainft  common  right.  Br.  Franchifes,  pi.  8.  cites  14  H.  4.  3. 

7.  Note,  that  a  corporation^  who  appoint  a  general  attorney  fir 
fhem  in  C  B.  &c.  may,  by  the  (aid  attorney,  chdienge  liberties,  at. 
Corporations,  pi.  36.  cites  4  H.  6.  6. 

8.  Franchifes,  which  lie  in  point  of  charter^  may  be  prefirribed 
for,  if  the  party  has  an  allowance  in  eyre,  which  is  fuch  pofleffioo 
as  fheftatute  18  £.  i.  intends,  9  Rep.  29.  in  cafe  of  die  Abbot  or 

Strata 


Strata  Marcella*,  in  a  notaofthe  reporter  Aere;  cites  18  H. 
6.  tit.  Prefcription,  45.  and  fays,  itftands  upon  great  reaibn;  for 
that  the  charter  might  hi  made  before  the  conquejiy  and  fo  ancientty, 
that  the  charter  itfelf,  and  every  inroUment  of  it,  might  be  uttenjr 
perifhed  and  confumed. 

9.  If  conufance  of  pleas,  or' other  franchifes,  are  allowed,  it  binds 
the  king  till  it  be  reverfed.  By  all  the  juftices.  Br,  Franchifes,  pi.  32. 
cites  13  E.  4.  5. 

10.  Note,  that  allowance  of  franchifes  in  quo  warrantoy  or  in  Contra  of  ai- 
iyreyjhall  conclude  the  king;  for  this  is  the  fuit  of  the  king  to  try  lowanceia 
franchifes.     Br.  Franchifes,  pi.  40,  cites  10  H.  7.  i^.  ^*/^**'* 

Br.  Ffanchifes,  pi.  40.  cites  10  H.  7.  13. 

11.  A  patent  of  grant  of  conufance  ofpUaSy  which  is  before  time  of  -^idifit 
memory^  viz.  in  the  time  of  king  H.  7..  (hall  not  be  allowed  at  this  ^^f)"^^^ 
day,  if  it  has  not  been  allowed  after  in  eyre.  Br.  Franchifes,  pi.  13.  ^w  has  u^ 
cites  21  H>  7-  29*  per  tot.  Cur.  allowed  in  D^ 

and  not  in  C 
it  Hull  not  now  be  allowed  in  C.  though  it  be  one  entire  patent.    Br.  Franchifes^  pi.  13.  cites  21 
U«  7.  29. 


(B)  Power  and  Privilege;   of  *  Bailiffs  of  Fran-  turnfcR^i) 
chifes,  and  in  what  Cafes  puniihed,  .  ^r2!f)pL 


21; 


1.  WT  HERE  precipe  quod  reddat  is  brought  ofland^  parcel  in  ^^  wharc 
Y^    guildabUy  and  parcel  in  franchife^  the  writ  fhall  abate,  if  '^^^^ 
the  franchife  has  conufance  of  pleas ;   contra,  if  the  franchifc   has  &c.  Br.' 
only  returna  brevium.  Per  Gafcoigne  &  Hulf.  Br.  Franchifes,  pi.  Brief,  pi. 
47.  cites  8  H.  4.  7.  3"^;^* 

S.  p.  grantedi  per  Cur.  Arg.  Ibid.  pi.  138.  cites  38  E.  3.  j6. 

2.  If  a  man  has  a  leet,  and  may  enquire  of  felony,  and  has  fuf-  f  C 10  1 
pe£ied  perfons,  he  cannot  deliver  them\  but  the  juftices  of  delivery 

fhall  doit,  per  Cur.  Br.  Franchifes,  pi.  5.  cites 8  H.  4.  i8. 

3.  In  quare  impedit,  it  was  ^ranted,  that  where  the  Jbtriff  does 
execution  infranchife^  it  is  good ;  for  he  is  immediate  officer  to  the 
court;  contra,  where  bailiff  [of  a  franchife]  does  execution  in  the 

fuildable;  and  the  lord  of  the  franchife,  in  the  firft  czfe^Jhall  have 
is  remedy  for  the  breaking  of  the  franchife.  Br.  Executions,  pi.  32. 
cites  II  H.  4.  7.  9. 

4.  Note,  for  law  that  thofe  who  have  liberties  of  infangthief  can- 
not ufe  gaol  delivery^  nor  give  judgment  of  death ;  and  if  they  do,  it  is 
mifpriiion,  and  they  fliall  make  a  great  fine  to  the  king.  Br.  Fran- 
chifes, pi.  33.  cites  2  R.  3.  9. 

.    5.  By  gi:ant  of  conufance  ofpleasy  Utit  franchife Jhall  make  the  like 
^rocefs  and  execution  as  is  at  common  law  -,  for  this  belongs  to  the  co- 
nufance of  pleas.  Br.  Franchifes,  pi.  39. 

6.  Per  Glynn  Ch.  J.  Mich.  16583  if  one  be  zyreded  by  the  Jher 
rij^ofihc  county  within  a  liberty,  without  a  noa  omittasy  yet  the  ar- 

reft 


•• 


5IO  Sftmtbift$. 

reft  is  good ;  for  the  flieriiF  is  fheriff  of  the'urfiole  coimty,  but  the 
bailiff  of  the  liberty  may  have  his  a^i^n  againft  the  (henlF,  for  en-* 
tering  of  his  liberty ;  but  upon  a  qu0  nunus^  a  iheriff  may  enter 
^y  liberty^  and  execute  it  impune.  R*  S.  L.  ii6.  cites  Praft. 
Reg.  72* 

7.  The  iherifF)  upon  a  nm  enuMSy  capias  utlagatum^  or  fuo  wiims^ 
may  enter  and  make  an  arreft  in  any  firanchife.  L*  P.  R.  635. 

o.  The  authority  of  bailiffs  of  a  liberty,  and  in  what  cafes  the 
Jberiffmay  interTneddUy  and  where  he  muft  direA  his  warrant  to  the 
bailiff  of  the  liberty;  and  in  what  manner  ^  procefs  md  tf 
the  palace  c$nrt  muft  be  executed,  and  to  whom  it  miift  be  £- 
reAed*  See  Skin.  413  to  418.  the  reporter's  argument.  HilL  5  W. 
&  M.  B.  R.  in  die  cafe  of  Wentworth  y.  Broadwatbr, 
for  executing  the  procefs  of  the  palace  court,  within  the  liberty  of 
the  Savoy. 


h.  C. 


(C)  Extinguifhed  or  loft. 

I.  'T*  H  £  Jheriff  wrote  his  mandate  to  the  bailiffs  upon  a  ffcmrtfa'' 
*     ciasy  ana  the  bailiff^  was  the  defendants  fervanty  and  re- 
turned the  lands  of  the  plaintiff  and  defendant^  by  which  non  omktas 
ifi/fidj  and  the  lord  loft  ^his  firanchife /ir  the  tinuj  quod  noCa.  Br. 
Franchife,  pi,  29.  cites  38  E.  3.  25. 
r.r.  Jurif.         2«  Unity  of  pofTeffion  in  the  king  of  a  manor^  \Aach  is  wkbim 
.Miction,  pi.  the  cinque  portSy  which  canu  to  the  king  by  efcheaty  as  parcel  of  ins 
1 ;.  cues      manor  of  E.  was  not  an  extinguifhment  of  me  liberty,  nor  £d  this 
make  it  guildable ;  and  therefore  it  feems,  that  it  is  a  cuftom  which 
goes  with  the  landy  as  gavelkind,  &c.  and  not  with  the  ieigniory.  Br. 
Franchifes,  pi.  3.  cites  49  £.  3. 24. 

3.  It  was  agreed,  that  where  three  are  bailiffs  of  a  viJly  and  tbej 
have  liberties  by  grant  of  the  king,  and  after  the  iing  akerr  their  cor- 
poration into  fnerifis,  yet  they  ihall  enjoy  their  firft  liberties.  Quod 
jiota.  Br.  Franchifes,  pi.  12.  cites  14  H.  6.  12. 

4.  Where  the  inheritance  of  the  crown  was  given  to  king  H.  7. 
and  the  heirs  of  his  body^  with  all  pre-eminences  and  prerogatives^ 

ret  it  did  not  extend  to  the  franchifes  and  liberties  irf*  other  men  i 
>y  all  the  juflices.  Br.  Franchifes,  pi.  20.  cites  i  H.  7.  12. 

5.  If  a  vill  be  incorporated  by  the  king  before  time  of  memofy, 
;!nd  the  franchife  never  was  ufed  within  time  of  memory^  they  have 
loft  their  franchife.  Br.  Franchifes,  pi.  10.  cites  14  H.  ^•  I* 
per  Vavifor. 

6.  Ancient  franchifes  are  by  forfeiture  extin£i  in  the  crown^  but 
new  franchifes  are  not  fo.    The  dutchy  of  Lancafter  being  for* 

/"III   f^^^^^  for  treafon,  is  not  extinA,  being  a  -new  creati^.  Jcnk« 


K 


(D)  Reftmooi 
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(D)  Reftrained. 

I.  \KT  HERE  the  king  is  party^  the  venin  facias  Jhall  make  5. P.  per 

^^    mention  ofnon  omittas;  for  where  the  king  is  party,  the  YTzncbiklsl 

(herifffhall  not  write  to  the  bailiff  of  the  franchife,  but  ihall  ferve  pi.  31.  cite* 

the  procefe  bimfelf.  Br.  Franchifes,  pU   18.  cites  41  Ail'.  17.  per  3^  Afl:  19. 

Knivct,Ch.J.  r^ 

chife  ftiould  not  hold  place.    But  if  this  cUufci  hcetfuerhmtspan,  be  in  the  charter^  then  ii  (eems  it 
is  otberwiie« 

a.  No  franchiie  fhall  be  allowed  in  any  cafe,  where  the  fi'anchife 
doth  fail  to  afilminijler  jujlice  within  the  franchife;  but  if  there  be 
fuch  a  failer,  this  court  by  their  authority  may  intermeddle  (notwith* 
ftanding  the  privileges  of  the  franchife)  to  compel  them  to  do  juftice 
(Mich.  22  Car,  B.  R.)  For  privileges  are  not  granted  to  protedl 
men  in  negle£^ing  to  do  right,  or  to  do  wrong  \  and  this  couit  is  the 
fuperintendent  court  of  the  nation  to  fee  jufVice  equally  diftributed 
to  all  perfons.  L.  P.  R,  635. 


(E)  Forfeited. 

)[•     A    man  has  franchife,  and  ufes  more  than  he  ought ;  this  is  a 
'^^  forfeiture  but  if  he  ufes  lejs  \  this  is  finable  j  for  the  one  is 
mif-ufer  and  the  other  non-ufen     Br.  Franchifes,  pi.  37,  cites  the 
time  of  E.  i.  Itin.  Not. 

2.  If  a  man  has  [everalfranchijes^  and  the  one  does  not  depend  upon  ^^^  *fthe 
ihe  other y  if  he  mijufes  any^  he  fliall  not  forfeit  all,  but  only  thofe  'Z.^tu'^' 
which  are  mifufed.     Br.  Franchifes,  pi.  14.  cites  22  AiT.  34,  per  ub^r  there 

Thorp.  if  he  mif. 

ufes  the 
one,  all  ihall  be  feifed  and  forfeited  to  the  king.    Br.  Franchifes,  pi.  14.  cites  %%  AS.  34."        » 
S.  P.  Fin.  jS. 

3.  Jndiiz,  man  has  franchife  and  ufes  it  well -^  there  if  he  makes  :^/ where 
purprefiure  upon  the  king^  he  forfeits  nothing  but  that  which  is  taken  he  has  mar" 
in  i  per  Bank.  Br.  Ibid.  ^  ''^^^, 

•ntbc  FnAajy  and  he  hcldi  it  the  FritLty  and  the  Monday,  in  this  ca{e  nothing  Ihall  be  forfeited  but  thac 
which  he  hjs  purprifed.     Br.   Franchife,  |>1.  T4.  oices  %i  AiT.  34.  Hut  he  who  hasj^<> 

io  bold  %  djfSf  and  holds  it  3  days,  he  forfeits  the  wliole  fair.    Ibid.     ■  So  where  a  man  ha^ 

markit  to  bold  the  Saturday jand  he  holds  it  annther  d^y,  the  market  (hall  be  forfeited}  and  he  fliall  make 
iine  for  the  mif-ufing>  per  Bank,  quod  nota>  double  punilhment,  quia  non  negator.  Br.  ibid.-.-.* 
Fin.  38. 

4.  If  a  man  has  gaol  delivery  by  liberty,  and  holds  men  in  prifon^  Br.Pran- 
hecaufe  he  will  not  be  at  the  charge  to  have  deliverance^  this  is  a  for-  ^^^i  ^^^* 
feiture  of  his  liberty.     Br.  Forfeiture  de  terres,  pi.  93.  cites  8.  H.  ^ifhewhA 

4.  18.  has  gaol 

keeps  ^« 
/m<rs  acfuitted,  tvho  bad  paid  their  feeu  the  king  *  (hall  re-feifo  for  eycT  for  the  mif-ufer.     Br.  Frao^ 
cbifesy  pi.  26.  cites  20  Ei  4  5*^-»^*  Ori^.  ^rcfceivera.) 

2  s.  Error 
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5.  Error  fued  to  the  bailiff  of  Reading)  and  at  the  pluri/Sj  tbc 
bailiffs  came  and  prayed  another  day^  and  had  one^  &c.  by  affewttftht 
party ^  and  at  the  day  did  not  return  the  record^  but  canu  and  prayd 
another  day^  and  the  other  party  would  not  affent\  and  per  Vavifbr 
the  franchil'e  iball  be  re-feifed.  Br.  Franchiies,  pi.  26.  cites  20 
E.  4.  5. 

6.  For  if  the  warden  of  the  Fleet  be  commanded  to  bring  in  his 
r  1  P^ifoner^  and  does  noty  tlie  office  fliaJl  be  feifed,  and  this  where  be  is 
L  5  ^  ^  J   commanded  by  the  court  -y  contra  where  he  is  commanded  by  procefe^ 

per  Vavifor.     Br.  Franchifes,  pi.  26.  cites  20  E.  4.  5. 
S.  P.  Br.  7.  If  a  lord  refufes  to  do  a  thing  according  to  his  fraTuhife^or  does 

Irtc^iiJcs?  ^^'''^^ry  to  his  franchife,  or  mif-ufes  it  by  him/elf  by  his  bailiff  or  ^ 
P*.  i^M-  '  /"0'>  ^^  non-ufes  the  franchife,  the  franchife  {call  he  refeiied,  per 
cites  £0  E.     HufTey.     Br.  Franchifes,  pK  26.  cites  20  £•  4.  5. 

4.  6.  per 

Vigoc.— See  Show.  276.  Mich.  3  W.  &  M*  in  cafe  of  the  King  r.^the  Major  of  London. 

5.  P.  Br.  8.  And  all  lords  who  have  franchife  Jhall  be  attendant  upon  the 
Forfeiture  jujiices  ofafffc  in  perfon,  or  by  their  bailiffs,  and  otherwnfe  they  iiv- 
dc  icnes,     ^^j^  jj^^jj.  francbifes  for  this  nonfeafknce,  per  Pigot.  Br.  ibii 

cites  10  E.  4. 6.  per  Pigot. 

Sui  if  he  g.  If  the  king  grants  to  one  tl  fair  for  one  day  in  the  jear^  and 

Itoy%*/I«  ^^  holds  fair  two  days,  and  claims  this  in  the  Exchequer  upon  procefsj  We 

fotfnt^and  forfclts  all  his  franchife.     Br.  Franchifes,  pi.  22.  cites  2  H.  7.  11. 

mnother  by  per  Brian. 

fiffctiptiottf 

which  is  found  falfe  in  the  prcfcription,yet  he  ihalJ  not  forfeit  his  parent.  Br.  Franchife?,  pL  n, 
cites  2  H.  7*  I  r.  per  Brian— y/w/  mMkd  ihall  not  he  forfeited  ly  ttoKjfcr,  mUfi  9/ a  thi^ vbkh t>f 
jf-<J/ity  ou^ht  to  U  ilofu  as  of  cloi  k  of  the  mar  ket^  Uc.  For  there  uon-ufer  is  a  forfeiture.  AbitL  ■ 
Fin.  3^. 

10.  If  the  under-gaoler  often  fuffers  prifoncr?^  viz.  2  or  3  times, 
to  efcape,  it  is  a  forfeiture  of  liberties.  Savil.  15.  pi.  4a  Pafch. 
22  Eliz.  Sir  John  Arundell's  cafe. 

11.  Franchife  {hall  be  feifcd  if  it  be  claimed  by  any  but  by  bim  that 
has  the  freehold*  Yelv.  191.  Mich.  8  Jac.  B.  R.  in  cafe  of  the 
King  V,  Stafferton,  cites  Cro. 

1 2.  Quo  v^rranto  was  brought  againft  the  tnayor  and  buigciles 
of  Wiggan  in  Lancafhire,  for  uiing  of  certain  liberties,  viz.  feirs, 
markets,  and  courts,  and  at  the  day  of  the  return  of  the  writ  they 
do  not  appear  \  and  it  was  agreed,  per  totam  Cur.  that  if  they  do  not 
(hew  good  caufe  in  excufe  of  their  defriult,  then  their  liberties  ihall 

•  a  RoU.R.  \^Qffiffi  ifitQ  the  king*s  hands  according  to  the  book  of  15  £.4.  and 
Viae?"'  *  JBrigg's  cafe.  2  Roll.  R.  92.  Trim  17  Jac.  B.  R.  the  ode  of 
B.  R.  Mayor  and  BurgefTes  of  Wiggan, 

13.  In  a  court  leet  of  a  manor  in  a  forefl  the  xvant  of  an  able 
Jlcward^  is  a  caufe  of  feizure,  andyi  is  the  not  having  officers  and 

things  for  the  execution  of  juftice,  as  conjiables^  aUtaJiersy  &c.  and 
pilloryijlocisy  and  cucking/lool,  ^c.  fo  likewife  for  punijhing  bakers 
more  than  three  timesy  and  not  fetting  them  on  the  pillory^  all  tbefe 
are  caufcs  of  feizure,  till  payment  of  a  fine  for  the  abufe  and  re- 
plevin of  the  franchife,  by  Noy.  8  Car.  i.  Jo,  283.  TotteriaU's 
cafe. 

14.  One 
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14.  One  claimed  waifs  and  ftrays  within  hid  manor  in  a  foreft ; 
by  Noy,  thefe  franchifes  may  be  feifed,  till  they  be  replevied,  if 
there  had  been  no  allowance  in  the  laft  eyre.  8  Car.  i.  Jo.  285. 
Englefield's  cafe. 

15.  A  judge  igmrantly  condemns  a  man  to  AczAi  fir  felony^  whea 
it  is  not  felony,  in  a  manor  court  which  has  the  franchife  of  infang- 
thief;  for  this  oflFence  the  judge  fliall  h^ fined  and  imprifonedy  and 
hfe  his  office^  and  the  lord  fhall  lofe  his  franchife.  Thefe  points 
were  refolved  in  the  Star  Chamber,  upon  an  aflfembly  of  all  the 
judges  there,  by  the  command  of  king  Ric.  3.  Jenk.  162.  pi.  y. 

16.  The  conftant  pra(5life  of  inferior  courts  to  iffue  precepts  of 
gapias  without  fummonsy  I  think,  is  fuch  an  abufe  of  their  franchife, 
that  peradventure,  this  {hall  be  zfirfiiture  of  it ;  I  know  no  other 
method  to  remedy  it;  per  Powell  J.  2  Lutw.  1570.  Mich.  4  &  5 
W.  &  M.  in  cafe  of  Gwynn  v.  Poole. 

17.  AH  franchifes  are  granted  on  condition,  that  they  {hall  he  duly 
executed  according  t9  the  grantj  and  if  they  negle^  to  perform  the 
terms,  the  patents  maybe  repealed  hy fi:ire facias.  12  Mod.  271. 
HilL  II  W.  3.  in  cafe  of  the  city  of  London  v.  Vanacre. 


(F)  Difputes  between  them  and  the  Sheriff.        [  5 1 3 1 

■ 

f .  T  F  hailiff  of  fee,  or  bailiff  of  a  franchife  returns  a  pannel  t9  thi 
JherijfyZnA  he  returns  other  pannel  of  hinMfj  this"  (hall  not  be 
oufted  at  the  prayer  of  the  bailiff,  but  they  mail  have  their  ac- 
tion againil  the  iheriff.  Br.  Action  fur  le  cafe,  pi.  83.  cites  30 
Affis. 

2.  If  the  Jheriff  makes  execution  in  the  franchife  this  is  good\  for 
he  is  officer  immediate  to  the  Banks;  but  if  bailiff' of  the  fran"- 
chife  does  fo  in  the  guildahle^  this  is  error^  and  this  by  Hill  and 
Norton,  quod  nou  contradicitur.    Br.  Office  &  Off.  pi.  35.  cites 

1 1  H.  4.  9. 

3.  Sheriff  enters  into  fuch  liberty,  and  the  grant  is  fhe  wn  to  him;  Arg.  HarJ. 

if  he  makes  execution  it  is  good,  but  lord  of  the  franchife  (hall  have  ^'^j  bccaufc 

adion  on  the  cafe  againft  him.     Arg.  Roll.  R.  119.  Hill.  12  Jac  the' court 

B.  R.  Derby  (vill)  v.  Foxley.  takes  no 

notice  of 
frandliife^i,  and  the  iheriff  is  the  officer  to  the  coait,  notwithftandtng  the  franchife  and  the  lord  o£ 
the  franchife  is  but  a  fubordinate  miniiter  to  the  iheriif.   Mich.  1655.  in  the  Exchequer  in  tlie  cafe 
«f  Newmaa  7.  PtuUips. 


(G)  Pleadings,  &c. 

I*  TXT"  HERE  procefs  is  re-fummoned  out  ef  the  franchife  to  the 
^^  banky  there  the  tenant  need  not  to  fave  the  default  which 
Bsas  made  in  the  franchife,  per  Cur.  For  there  nothing  fliall  be  of 
record  in  the  bank  but  the  original  only,  and  not  the  mefne  adls 
which  were  done  in  the  franchife.    Br.  franchifes,  pi.  28.  cites  2 

2.  Trefpafs 
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Br.  Brief.         2.  Trefpafs  of  taling  heqfts  in  the  couxty  rf  N&rtbwuierlaml,  ami 
jL  M.  cites  ^^^^  ^  j^^  ^l^^yg  j^  ^^  ;^  ^^^  bijhoprick  rf  Durbamj  and  dit9 

pleaded,  and  vet  the  defendant  was  compelled  to  aniwer,  and  the  rca- 
fon  feems  to  be  inafinuch  as  communis  lex  efi  magis  Sgna.  Kn  Jit- 
rifdi&ion,  pi.  22.  cites  2  H.  4.  25. 

3.  Upon  ifliie  joined,  one  came  for  the  mavor  and  bailiffs  of  Ox«> 
ford,  2xAJhevjed  a  charter  that  they  of  Oxford  JhaU  not  he  tmpaxneUed 
with  foreigners'^  and  prayed  allowance;  per  Cur.  the  vaxjxx  and 
bailifl^  cannot, plead  it,  but  the  men  impannelled  fltall  (av  it  upon 
their  appearance ;  by  which  the  juror  who  appeared  pleaded  it,  but 
the  juror  mav  relinquiih  the  advantage  of  it  if  he  will,  and  b  he  did. 
Br.  Franchiies,  pi.  30.  cites  4  H.  6.  6. 

4.  Though  the  charter,  or  letters  patents  are  lofty  yet  the  exem» 
fljKcation^  or  conftat  of  the  roll  may  be  (hewed  for^,  by  the  ftatutes 
of  3  £•  6.  and  13  Elis.  And  when  anv  claimed  bcibre  the  juftices 
in  eyre,  any  franchifes  by  an  ancient  charter^  though  it  had  exprefe 
words  for  the  franchifes  claimed,  or  if  the  words  were  general,  and 
a  continual  pojfejjion  pleaded  of  the  franchises  claimodjOt  if  the  daim 
was  by  old  andobfcure  words,  and  the  party  in  pleading  expoundii^ 
them  to  the  court  and  averring  continual  poileffion  accocding  to  the 
old  expoiition,  the  entry  was  always  inqutratur  fuper  p^S^oaaii  & 
vfum^  i^c.  2  Inft.  282.  where  Ld  Coke  &ys,  he  had  <^terved  as  a- 
bove  in  divers  records  of  eyres  according  to  diat  old  rule. 

5*  The  difference  between  an  avowry  and  a  quo  warranto^  is^ 
that  in  an  avowry  the  avowant  is  not  compelled  xofl>ew  his  title  to 
his  franchife,  but  only  to  fay  generally,  diat  he  hadi  fuch  a  firanchiie  ; 
but  in  a  quo  warranto  he  muft  fhew  it  particularly.  9  Rep.  29.  b. 
in  a  note  of  the  reporter  there,  in  the  cafe  of  the  abbot  of  Strata 
Marcella.  cites  8  Ed.  3.  io.  b.  11. 

6*  If  the  party  has  continued  pofleiOion  tortioufly,  the  judgment  is 
that  he  (hall  be  oujied ;  but  if  he  had  once  a  title  and  loft  it,  tfaeji^e^- 
[  5^4  1  ^^^         ^  ^^^  thellbert]r(hallbej^/z^^.     Yelv.  192.  cites  15  £• 
4.  7.  Mich.  8  Jac.  B.  R.  in  cafe,  of  the  King  v.  Staverton. 

7.  When  any  thing  is  (hewed  to  be  done  within  a  liberty,  or  a 
franchife,  it  is  not  neceflary  to  Jbew  within  what  county^  that  liberty, 
or  franchife  doth  lie;  for  the  franchife  hath  no  relation  to  the  coun- 
ty. L.  P.  R.  635.  cites  Trin.  23  Car.  i.  B.  R. 

8.  Caje  by  ^^iV/j^of  a  liberty,  that  has  the  execution  and  return  of 
writs,  agaiilft  one  for  entrieg  his  liberty^  and  executing  a  fi.  iau  i( 
good  without  Jhewing  by  what  right  he  claimed  die  liberty.  Show* 
17.  P^ch.  I  W.  &  M«  B.  R.  <Jary  v.  Bacchus,  als.  Matthews. 

9.  In  fome  cafes  you  cannot  fet  up  a  franchife,  though  you  hare 
letters  patents  for  it ;  as  if  I  have  a  ferryj  I  will  bring  an  adion  a^* 

giinft  you  for  fetting  up  another ;  becaiife  I  muft  keep  up  mine 
r  the  eood  of  the  publick,  which  would  be  hard  upon  me  if  you 
get  all  the  profit.  But  otherwife  it  is  uriiere  the  pubUck  is  not  ctn^ 
cernti ;  per  Holt.  Ch.  J.  and  judgment  ace*  H<^'s  Rep.  2a  HilL 
5  AnnaC)  in  cafe  of  Keeble  v.  tiickeringiL 


Jfrank- 


5»4 


Frankal- 
moign.  9f» 

(A) 


J.   JpR  J NK  A L  MO  I GNE  if  not  any  fervice.  Br.  Aid  dc\    • 

^  Roy,  pL  13.  cites  35  H.  6.  56. 

2.  12' Car.  2. 24.  §  7*  enaftSy  that  this  zJ&.ft>aU  not  take  ewaj  ti^ 
nures  in  frankalmoigney  norfubjeif  them  to  greater  fervices. 


jFtdtrmttp. 


(A) 

I.  y^  U I L  D  or  fratemitv  cannot  he  maJey  unleTs  by  fpecial  in^ 
\JX  corporation.  Per  Littleton^  juftice.     Bn  Corporations,  pl« 
60.  cites  20  £•  4*  2. 

2.  Fraternity  1/  fome  people  of  a  place  united  together  in  reipeS 
•f  a  miftery  and  bufinefs  inio  9  company,  and  dieir  laws  and  ordi* 
nances  cannot  bind  ftrangers,  for  they  have  not  a  local  power  or 

fovernment*    i    SalL  193.   Hill*    2   Anns,  B.  R.   Cuddon  y« 
^aftwick* 

3.  Corporation  J9Mry  make  a  fraternity,  per  Cur*  i  Sallc  193. 
Hill.  %  Annae,  B.  R.  Cuddon  v.  Eaftwick. 


mi 


iTraiOJ,  is^s] 


(A)  Fraud*     [To  prevent  Forfeiture  to  the  King^  or  ^^^^f' 

Lord  for  Crimes.]  Paunceflwt 

▼.  Blount. 

[  I*  T  F  A  inan  make  feoffment  of  his  land  to  the  ufe  ofhisfonjhting 

J^  tf»  infant^  and  not  upon  communication  of  marriage^  and  then 

that  is  to  fiiy  ten  days  after  commits  treafon^  of  which  he  is  afterwards 

attainted,  this  land  mil  be  forfeited  ta  th^  king  \  for  the  feofF'* 

ment>. 


$1$  JFrattD* 

menty  fliall  be  aci^udged  fraudulent^  and  void  againft  the  king.  H. 
8  Jac.  in  the  E^fchequer.  per  Cur.  ] 

[2.  Bui  if  this  feoffment  was  made  in  perfirmance  rfan  agreemnA 
made  a  year  before^  by  which  it  was  a^reed^  that  the  feoffor  fhould 
make  fuch  conveyance,  &c«  and  the  feme  of  the  feoffor  being  in- 
heritor,  (hould  make  fuch  conveyance  of  the  land,  which  was  aUb 
done  accordingly,  in  this  cafe  tiiis  feoffment  (hall  not  be  adjudged 
fraudulent  againft  the  king.  H.  8  Jac.  in  the  Exchequer,  per 
Cur.  ] 

[  3.  If  i  man  alien  land,  to  the  intent  that  itjhall  not  leforftiui^ 
and  after  does  felony^  this  land  ihall  be  forfeited.  P.  48  £•  3.  B.IL 
Rot.  I.  ] 


(A  2.)  Fraud.     What  is  in  general. 

I.   (^  U  O  D  alias  bonum  V  jtf/lum  eft^fiper  vim  vetfraudem  pe* 
^^'S^tatury  malum  ^  injuftum  effiatur*  3  Rep.  78.  lull.  44  £uz« 

in  chancery  in  Farmor^s  cafe.  .  ^ 

It  isnot  2.  Fraud  ought  to  be  fraud  attfae  beginning ;  ffxTuifefMinifratid^ 

coDfiftent  will  not  make  a  convevance  to  be  fraudulent;  2  Buli.  226.  rafch. 
with  com-    J  2  Jac.  Stone  V.  Grabham. 

mon  ienle»  " 

that  a  prefent  agreement,  not  then  fraudulent,  Ihould  be  varied,  and  hetmw  fram^Iat  hjfmvt  atcU 
dcntt ;  per  Raymond  and  Gilbert  commiflioners,  and  they  faid,  it  nmft  be  confidered  as  k  is  in  it- 
ielfy  without  regard  to  any  thing  extrinfick.  Sel.  Ch.  Cafes  in  IaL  King's  time.  6.  Pafcli.  11  Gm. 
z.  in  cafe  of  Pews  v*  Brand-^ee  (A.  3)  pL  4. 

3,  Where  recovery  is  upon  legal  caufej  it  cannot  be  &id  covinous, 
though  it  was  on  confent^  and  to  the  intent  to  prevent  another  of  his 
debt.  Jo.  92.  Hill,  i  Car.  B.  R.  in  cafe  of  Veale  v.  Gatefdon. 

4.  A  merchant  imports  9  tons  and  a  balfofwine^  he  (hail  p^jPrif* 
age  notwithftanding ;  for  it  is  fraud  apparent.  Hard.  56.  rafdi. 
1656.  in  the  E^cchequer  Att.  Gen.  v.  Shirt. 

5^  A.  dn  his  marriage  with  B.  a  Dutcljwoman  in  HoBandy  agrees 
to  leave  a  compUat  maintenance  for  her  and  her  children)  but  net  er- 

{yrejjing  what, — A.  afterwards  aifigns  bonds  to  truftees,  and  gives  a 
etter  of  attorney  to  receive  the  money.  By  the  cuftom  in  SolUad^ 
fuch  agreement  between  baron  and  feme,  and  fuch  affignment  of 
bonds  are  good,  and  therefore  are  to  be  allowed  here.  Per  Ld.  K. 
Finch.  Tnn.  26  Car.  3.  i  Chan.  Cafes,  232.  A(hcomb's  cafe. 

6.  A.  indebted  to  B.  ajjjigns  lands  by  way  eftrufl^  to  pay  B..750A 
A.  confcBes  judgment  Jo  d  »  •  B.  receives^  and  pays  to  A.  the  pro- 
fits, to  the  amount  of  800  /.  >  B.  had  no  notice  of  the  judg- 
ment, nor  was  there  any  extent  on  the  judgment.  Ld  K.  decreed 

r  r  1 6  1  ^"  account,  and  the  800  /.  not  to  be  allowed  otherwife  than  as  to 
go  in  (atisfadlion  of  B.'s  debt.  Mich.  27  Car.  2.  2  Chan..  Cafes,  lOJ. 
Miller  V.  Stephens. 

7.  A.  and  B.  make  crafs^fettlements  ef  their  ejlates ;  A/seftatewai 
of  moft  value,  and  he  conveyed  it  by  bargain  and. (ale  inrolicd.-^ 
fettled  his  by  covenant  to  ftand  feifed.  Afterwards  A.  propofed  to 
fell  part  of  bis  eftate,  and  B.  ocgctiatod  to  the  iale.  A.  by  will,  dc- 

vLed 


iTrauS.  ^ 

his  eftate  to  a  relation^  and  died  The  Couf  t  held  the  imjuali'^ 
ties  afvalufj  and  alfo  of  ^Jfvrance^  and  B/s  negotiating  the  fale  as 
ha^es  of  fraud,  and  decreed  A/s  eftate  to  the  devifee.  33  Car*  a. 
2  Ch.  R«  221.  King  v.  Hele* 


(A,  3)  Fraudulent  Conveyance. 

I.    A  N  abfolute  conveyance,  and  si  coniinuante  in  poffiffion  after-  sir  Ed* 
-^^  wards  fhall  be  adjudged  in  law  fraudulent^  per  Coke,  Ch*  J^  Northejr 
2  BulC  226,  Pafch.  12  Jac.  Stone  v.  Grubham.  2  Vern»  R*  262*  S.  {f»^»  ^^  ^f 
P.  P.  1692.  in  cafe  of  Hungerford  v.  Earle— 5  Rep.  60.  b.  Mich,  i^j'^r^t 

32  &  33  £liz.  B.  R.  Gooch's  cafe, Ma  638.  Pafch.  44  Eliz*  inhiscxpe* 

in  the  Star  Chamber*  Chamberlain'  v*  Twyne*  rience,  at 

'^  ^  Guiluhally 

that  if  SimstnfiJfs goods,  and  continues  in pofleflion  as  vifible owner,  it  is  fraudolent,  and  void  as  to 
the  creditors,  and  that  it  has  always  been  fo  held.  Hill.  X709.  Ch.  Prec*  iSy.  il&  cafe  of  Bucknal  v* 
Royfton.  ■  Mich.  28  Car.  2.  Fin.  R.  271.  Oakover  ▼.  Pettus. 

2.  If  A.  afligns  a  leafe  to  B«  and  the  ieafe  continues  In  the  ciift$4y 
of  A.  it  is  fraut&Ient;  otherwife  not.  2  Bulf.  226.  Pafch*  12  Jac. 
Stone  V.  Grubham. 

3.  A  conveyance  cannot  be  fraudulent  againft  articlesy  unleis  ano« 
ther  conveyance  be  executed  in  a  legal  courfe*  Arg*  Hill*  23  &  24 
Car.  Chan.  Cafes,  217.  Holford  v.  Holford, 

4*  A  deed  not  at  firft  fraudulent^  may  afterwards  become fi^  by  b««  See(A*  a«) 
ing  c0nceaJedy  or  netpurjuedi  by  which  means  creditors  are  drawa  ^^'** 
in  to  lend  the  money.  Per  Hutchtns  commiffionen  Pafch.  i692«  2 
Vern.  R.  262.  in  caie  of  Hungerford  v.  Earle* 


(B)  Fraudulent  Conveyances  of^  Lands  fct  afidc.    [^^^^ 


I.  a. 


I.   f  N  fermedon,  tenant  pleads  non  tenure^  and  it  was  found  by  Savtii26.S» 
*   verdidl;,  that  i^efore  thewrit^  the  tenant  enfeoffed  feveral  perfons^  ^-^  "I*"** 
^with  intent  to  defraud  fuch  as  had  caufe  of  adion  for  the  fame  lands  \  Bato^"*  ^* 
and  yet  he  took  the  profits.   This  verdift  was  adjudged  for  the  demand^ 
ant ;  for  the  feoiFment  was  void  againft  him  by  the  1 3  Eliz.  5.  Cro.  E. 
233.  Pafch.  33  Eliz.  C.  B.  Leonard  v:  Bacon. 

2.  Feoftment  on  condition  to  be  void  on  pajrment  of  100/.  in  a  J«ok.a*i« 
year  to  the  heirs,  executor^  &c.  of  B*  within  a  year  after  the  death 

of  B.-*— B.  dies  inte{l;ate«— C.  takes  adminiftration,  and  grants  letter 
if  attorney  irrevocable  to  D.  (to  whom  B.  had  affigned  the  eftate)  to 
receive  the  lOO/.  to  his  own  ufe  if  it  fhall  be  paid.  (Note,  C«  was  * 

heir  as  well,  as  adminiftrator.)— Afterwards  by  agreement  between 
the  feoffor  and  C.  feofFor  was  to  pay  the  whole  money  in  JheWy  hut  to  he 
repaid  a  third  part  inftanter.  This  was  not  a  fufficient  performance 
of  the  condition,  becaufe  of  the  covm«  Mo.  708.  Hill.  37  Eliz*  B.  R* 
Goodall  V.  Wiatt. 

3.  Fine  by  covin  fhall  not  bind.  Hill.  44  Elis.  in  Chancery.  3 
Rep.  77.  b.  Farmer's  cafe,  al«  Fennor's  cafe* 

Vol.  XUI.  S  f  4.  Tho 


Lane  48.  ^  The  earle  of  L.  purchafed  a  manor  in.  bit  daugbUr^s  nam$y  sal 


cites  Sir 

Walter 


afterwards  kept  the  courts,  and  made  leafes  in  his  own  name,  and  al- 
RaSeigh's  Ways  took  the  profits,  and  then  fold  it  to  Sir  S.  Mountague  ;  thou^ 
«»fc»  the  daughter  never  queftionedit  in  the  life  of  her  father,  yet  it  wai 

held  in  B.  R.  that  unlefs  there  be  fome  fraud  difcovercd,  it  is  noc 

within  the  27  Eliz.  though  there  be  many  badges  of  fraud,  cited  Cro. 

Car.  550.  10  Car.  Lady  Gorge*s  cafe. 

5.  Fine  pofftd  by  circumvention^  was  decreed  not  to  exttngaifh  % 
rent  charge,  but  relief  againft  the  circumventer.  Hill.  27  &  28  Car. 
2.  I  Chan.  Cafes  273.  •  • .  v.  Hawkes. 

6.  If  a  contingent  remainder  be  deftroyed  by  a  legal  conveyance^ 
and  that  cmveyance  is  obtained  by  frauds  equi^  will  relieve  agaunft  it. 
Hill.  1 686.  Vern.  443.  Englefield  v.  Engleheld. 


(C)  Fraudulent  Conveyances  of  Goods  fet  afide. 

F.  w«  in.        !•     3  ft  7-  ^oh  4*  enaSs  that,  all  deeds  ofgift^  of  goods  aiUcben^ 

•  diacdof  rr.  fels^  made  in  truji  to  the  ufe  of  the  grantor^  to  defraud  cnAtars^JbaU 
t4w^,iox  .  ^^  ^;^ . 

not  ctmtng  to 

tSvimftrtfiee,  UpoQ  this  he  makes  a  nft  of  all  bis  kafn  ami  goods,  coloured  nnder  filmed  amfda^ 
ti^ns^  and  flies  beyood  fea^  in  order  to  £fraMd  the  mum  thereby,  of  what  misht  accrue  to  her  hf  tak 
reciiCuityy  or  bis^i^.  Afterwards  be  was  outlawed  on^  fame  indidmenc.  Tlu  cafe  fccmed 
to  fome  witfiin  this  natute,  becaufe  though  the  pnamble  {peaks  only  of  croEtm-s,  yet  the  body  of  tha 
m&  is  general,  that  ail  gifts  of  goods  and  chattels,  made  in  tnift  to  the  ufe  of  grantor^  are  void* 
Vhis  is  only  with  reg^  to  Jlrangers  who  nmU  Beprepuiiced  by  foch  gift  s  but  is  ilill  good  to  bind 
the  parties  themfdves.  But  adjudged,  that  13  EUx,  5.  extends  to  thb  cafe.  3  Rqu  8a.  cited 
In  Twine's  cafe,  as  BGch.  35  and  36  Eliz*  in  the  Exchequer  Chamber^  the  caRife  of  PWo6»> 
foot  ▼.  Blunt.. 

A  feme  has  a  tenif  as  admmjh-atrix  to  A.  her  firft  banm,  and  marriei  B.  wfao^  beiog  inddced  bf 
COOtraA  to  C.  granted  the  term  to  C*  to  the  ufe  of  B»  aad  hit  tvifefor  their  iivtSf  amd  afttr  toshg^  ^C— 
C.  fues  and  gets  judgment.  Per  Cur*  this  grant  is  not  to  avoid  creditors ;  for  the  term  being  in  rigbt 
of  the  feme,  as  adminiftratrix,  if  it  had  fo  continued  in  the  hands  of  B  and  had  never  been  graated* 
it  wasnnt  extendible  for  the  debt  of  B*  and  fraud  (hall  not  be  intended,  unlefs  tt  be  ex^rrfJffwooJ, 
and  this  grant  is  out  of  this  ftatute,  and  all  the  ftatutes  of  frauds.  Cro.  £.  191.  Ridkr  ▼.  Puoter* 

Leffee  for  years,  after  judgment  againft  him,  aliens  his  term.  After  the  year,  the  pbintiflf  foes 
out  zfiire  fticiasf  and  has  exeattioH.  The  term  is  not  liable,  if  the  aj/ignmiiii  was  nude  /«»i^^d!r,Godb> 
1^1.  Fafch.  8  Jac.  C.  B.  Wilfoa  v.  WormaL 

3  Rep.  81.         2.  A  general  deed  ofgifi  of  all  his  goods  is  fu^icious  to  be  doae 
Sfc— Mo.  "P^'*  f^2MA  to  deceive  creditors.  Bacon's  Ufe  of  the  Law^  6x. 

638.  Pafch.  44  Eliz.  Chamberlain  v.  Twyne. 

Cro.  S.  3*  If  a  man  that  is  debtor  make  a  deed  of  gift  of  all  his  goods  to 

^^*  .  protra6l  the  taking  of  them  in  execution  for  his  debts ;  this  deed  of 

gift  is  void  againft  tfaofe  to  whom  he  was  indebted ;  but  ^inft 

himfelf,  his  own  executors,  or  adminiftrators,  or  any  man  to  whooi 

•  he  (hall  after  fell  or  convey  them  it  is  good.  Bacon's  Ufe  of  tha 

Law,  62. 

Stat.  i9      '     4*  ^jfi^y  ^uiy  man  may  convey  his  goods  to  another,  and  tfaou^ 

Car.  2,  ]•     be  fear  execution  for  debts,  yet  he  may  fell  diem  out^rigit  for  um^ 

ney  at  any  time  before  die  execudon  ferved,  fo  diat  there  be  mo  repr- 

vation  of  truji  between  them,  [as  that}  paying  the  money,  he  ihafl 

have  the  goods  again ;  for  that  truft  proves  a  fraud  to  prevent  the 

execution.  Bacon's  Ufe  of  the  Lawi  6ai» 

5.  A. 


5*  Ai  makes  a  deed  of  gift  of  all  his  valuable  goods  to  B.  (who  The  sift  is 
was  his  fecond  wife^  the jir/t  then  living)  and  makes  B.  executrix,  and  ^°'^  **y  ^*» 
dies. — B.  refiifes  the  probat,  by  which  the  orcfinary  granted  admini-  la^^n'J 
flratlon  to  C. — C.  has  no  aflets,  and  if  adion  be  brought  againft  B.  aifo  by  13 
(he  will  plead,  that  there  is  an  adminiftrator.— Per  3  J.— B.  is  ^^'2*  5- and 
chargeable  as  executrix  de  fon  tort.  Dal.  94.  pi.  16. 15  Eliz.  ^Vmay '*' 

bring  debt  agaiafl  B.  as  executor,  de  fop  tort,  and  that  fuch  gift  is  void  by  the  comsion  law.  Per 
Dyer,  Ch.  J.  2  Le.  223.  Stamford's  cafe.  S.  C— 4-3  Le.  57.  S.  P.— »Brownl.  112.  •  Hawes  ▼. 
Leader,  S,  P.  So  if  C.  grants  the  goods  to  B.  3  Le.  57.  Mich.  15  Eliz.  Ct  B.  Aaoa.-« 

♦  Vid.(I) 

6.  fj/f  of  inteftates  goods ^;'yfi;y?i7^/»^rj/tfr,whofeadminiftra-  [  Ci8  1 
tion  is  repealed  upon  citation,  and  granted  to  next  of  kin  by  averment  j^  p  ^^^^^  j^ 
of  covin,  may  be  avoided.  Mo.  396.  Hill.  37  Eliz.  Wilfon  v.  Pate-  ihaiivoid 
man.  byi^EUz. 

ditori  but  rMagmnfiJttmiaimnxfirahr,  6  Rep.  iS.  b.  Packman's  cafe. 

7.  Wife  was  made  executrix^  and  made  gift  of  the  goods  before  Cro.  E. 
marriage,  and  yet  retains  them  in  her  pofleffion,  and  takes  to  baron  J^xV.Wat- 
the  defendant ;  the  wife  dies  ;  baron  has  in  his  hands  fo  much  goods  fon.  s  C. 
now,  as  will  fuffice  to  pay  the  creditors  their  debts.  Judgment  pro 

quer.  For  the  defendant  has  confelTed  himfelf  executor,  by  the  plea 
of  fully  adminiftred,  and  fo  is  chargeable ;  becaufe  the  property  of  the 
goods  does  not  pafs  out  of  the  wife  by  the  grant,  being  made  by  fraud, 
as  aforefaid,  by  the  (latute  13  Eliz.  5.  Mo.  396.  Hill.  37  EliZb 
Watfon's  cafe. 

8.  Goods  made  over  by  A.  to  his  daughter,  after  judgment  had  O^- 131.  f- 
againft  him,  r^z;firtfW^  on  tender  of  five  (hillings;  A.  died  j  Siedaugh-  e'TT^T^^^ 
ter  being  16  years  old,  by  deed  authorizes  B.  to  take  the  goods  to  her  c!  rei>ons,' 
ufe,  and  difpofe  of  them  accordingly ;  and  after  willeth  one  C.  to  be  that  B.  ia- 
afliftant  to  the  faid  B.  in  difpo'lal  of  the  goods  to  her  ufe.  C.  afterwards  ^fj^^e^^ 
by  appointment  of  the  daughter  and  B.  fells  the  goods  for  250  /.  father's 

which  is  paid  to  B. B.  takes  letters  of  adminiftration. — ^Agreed,  death,  with 

that  B.  had  afTetsj  and that  the  grant  of  the  faid  goods   was  and^f°r^* 

void,  by  the  ftatute  of  13  EI.  5.  2  And*  172.  Trin.  43  Eliz.  Bithel  wards^^he 

V.  Stanhop.  daughter  bjr 

this  gift, 
icok  the  goods  f  and  then  admhuftratim  waigroKttd  to  B,  Adjudged,  th^t  this  gift  is  in  itfielf  fraudulent^ 
as  appears  bv  the  condition,  and  the  covin  exprtfily  found  by  the  jury,  and  then  it  is  utterly  void  agmnfl 
tbi  irtStorsy  by  1%  Eiix,  and  the  intefiate  died pojifid  of  them ;  and  when  the  donee  afterwards  took 
them,  it  was  a  trejjhtfs  againjl  the  admnijlratory  for  which  he  has  his  remedy ;  and  they  are  alwa/g 
a0eis  in  his  hands,  and  he  is  chargeable  for  thorn  as  executor  de  fon  tort,  by  his  intermeddliiig  be* 
^re  administration  granted ;  and  by  Itnu  they  remained  always  in  bis  foffeffiai, 

9.  A.  indebted  to  three  perfons,  has  goods  to  fatisfy  but  one  of  3  ^«P-  •<»• 
them,  and  after  fuit  commenced  by  one,  or  after  notice  offuit  to  be  J*^^'^*^^ 
commenced^  or  arreft  made,  makes  gift  of  all  his  goods  t0  another  cre^  xwyn^s 
ditoTy  in  fatisiadion  of  his  dcbt.--»-This  is  fraudulent  againft  him  who  c^e 

fo  has  commenced  bis  fuit,  or  made  the  arreft  for  hi»  oebt ;  per  Pop- 
bam,  Ch.  J.  and  And.  Ch.  J.  Mo.  639.  Pafch.  44  Eliz.  in  the  Star 
Chamber,  Chamberlaine  v.  Twyne,  &  al. 

10.  If  A.  gives  goods  to  B.  with  intent  to  defraud  C.  though  B. 
knows  not  ofthefraudf  yet  the  gift,  as  to  him,  ]»  void  j  per  Altham,  J. 

S  f  a  Lanr 


5id 


jTraatr. 


Lane  102.  clte^  34  £.  i.  •  •  .tit.  Warranty  ace— And  6  Rep^  J2* 
[Pafch.  5  Jac.  C.  B.]  Burrers  cafe. 

II.  A.  is  indebted  to  B.  and  makes  C.  his  executor,  and  dies. — C. 

promifes  B.  upon  good  confideration,  that  if  he  can  diicover  any 

goods,  parcel  of  the  eftate  of  the  teftator  at  the  time  of  his  death,  then 

B.  (hail  have  the  goods  in  fatis&dtion :  the  queftion  wa5,  whedier  a 

Iraje  for  yearsy  conveyed  to  a  Jlranger  by  the  teftator  in  hhlife^  to  the 

intent  to  defraud  his  creditors^  fliould  be  in  law  faid  to  be  parcel  ofbis 

eftate  at  the  time  of  his  death  ?  and  the  whole  court  refolved  that  it 

was ;  for  though  the  fale  bound  himfelf,  yet  it  was  void  againft  the 

creditors.  Trin.  18  Jac.  B.  R.  2  Roll.  R-  173.  Anon. 

Kill.  8  Jac.       12.  An  executor  or  adminiftrator  fhall  not  avoid  a  fraudulent 

i  271/°*    ^'^'  9f  f^^^  *s  executor  or  adminiftrator,  but  when  he  is  a  prin- 

j.:\ves  V.    cipal  creditor.  Cumb.  348.  per  Holt  Mich,  7  W.  3.  B.  R.  Or* 

/-ca<icr,s.P.  labar  v.  Harwarr. 


[  5^9  ]  (I^)  Where  Conveyances  fhall  be  *  Good  in  Part 
*  sc^  (s)  and  fraudulent  in  Part. 

Jafoa  V.    • 
Genrois. 

I.    A     In  condderation  that  his  fon  {hall  marry  the  daugliter  of  B. 

^^  *  covenants  to  ftand  feifed  to  the  ufe  of  his  Ion  for  life,  and 

•fter  to  the  ufe  of  other  bis  fins  in  reverfan  or  remainder ;  dicfe  ufes, 

thus  limited  in  remainder,  are  fraudulent  againft  a  purchafiyr,  diough 

the  firft  be  upon  good  confideration^  viz.  upon  marriage.  Lane,  22* 

Anon* 

8ti.  4z8.  2«  A  deed  may  be  fraudulent  as  to  A.  and  good  as  to  B.  Chan.  Cafts 

HaJd/'T'  *++•  Mich.  26  &  27  Car.  2.  Bellingham  v.  Lowther. 

P«r  VLaituSord,  J. 


(E)  Fraud  at  Common  Law. 

!•  \X7  H  E  R  E  no  former  interefl  of  the  party  is  wronged^  there 
^       no  fraudulent  conveyance   was   void   at  commoo  Iwr. 
Arg.  Lane,  105. 

2.  Holt,  Ch.  J.  did,  that  there  vfzs  a  fraud  at  common  law,  as  in 
cafe  where  a  perjon  in  prifon^  and  afterwards  executed  for  robbery^ 
made  a  bill  of  fale  of  fever al  goods  ^  with  intent  to  make  proviftonfir  its 
fon ;  and  that  no  countenance  ought  to  be  given  to  fuch  a  contrivance 
as  this,  wh«re  a  nuui  has  gained  a  confiderable  eftate  by  robbery,  and 
when  he  is  dcteded,  that  he  fliould  give  it  to  his  fon  ;  and  the  plsdn* 
tiff  was  nonfuited  accordingly.  Skm.  357.  Tfin.  5  W.  &  M.tt 
Guildhall.  Jones  v.  /Uburlt« 


(F)  Frau* 


Stmn.  s^t 


(F)    Frauds  as  to  Creditors.      Cafes  in  Law  and 
Equity  upon  the  fevei-al  Statutes. 

50  E(L    JpR  AUDULE  NT  ajfuranu  of  lands  or  goodsy  to  ^-  xhis  aa 

3.  6.     -^  dive  creditors^  Jhall  bt  voidy  and  the  creditors  Jhall  have  extends 

execution  t hereof ^  as  ifnofuch gift  h^d been  made.  \\^^i^  *^ 

crdditors  aod  to  fuch  dsbrors  onljr,  as  makt  to  fan^arus,  or  -other  privilrgeJ  places,  cited  | 
Rep.  82.  ID  Twyue's  cafe,  as  Mich.  35  ^  36  Eliz.  in  the  Eicbequer  Chamber^  Pauncefooc 
V.  Bluiit. 

2.  A  man  made  a  gifi  of  his  goods  with  intent  to  defraud  his  ere-  Br.  Confd- 
ditors,  and  yet  continued  the  pojfeffion  efthem^  and  took  fan^fuory^  and  p?.*^^l.^<;^u 
died  there ;  now  his  executors,  having  the  goods,  were  charged  to-  s.  C 
wards  the  creditors.  Carves  Rep.  25.  cites  16  £.  4.  9. 

3.  13  EU%.  cap.  $.  J.  2.  ena6h,  that  all  fraudulent  conveyances  of 
landsy  tenements^  hereditaments y  goods  or  chattels^  and  all  fuch  hondsy 

fuitSyjudgmentSy  and  executions^  made  to  avoid  the  debt  or  duty  of  other Sy 
fball  (as  againjl  the  party  only  whofe  debt  or  duty  isfo  endeavoured  to  be  . 
avoided^  their  heirsyfucceffors^  executor s,  or  ajjigns)  be  utterly  voidy  any 
pretence^  feigned  conftderationy  or^  Csff.  notwithjlanding. 

By  S.  4.  common  recoveries  had  again/i  tenants  of  the  freehold  Jhall 
be  goody  notwithjlanding  this  aSi ;  andfo  Jhall  all  ejlates  made  for  the  . 
procuring  of  a  voucher  in  formedon ;  neither  JhaU  this  a£l  extend  to 
grants  made  bona  fide,  and  upon  good  conjideration  to  perfons  not  privy 
to  fuch  collujion. 

4.  A  feifed  of  land,  as  heir  to  hisfathery  covenants  for  natural  af-- 
ffclion  to  J} and  feifed  to  the  ufe  of  himfelf  fox  life,  remainder  to  his 
Jirji  fon  in  taily  &c.  remainder  to  himfelf  in  fee,  vinth  a  power  to  make 

JeafeSy2Lnd  to  revoke  the  ufesy  he  having  notice  at  the  fame  time,  of  a  [  C20  ] 
bond  entered  into  by  his  father  to  B.  Afterwards  B.  brings  debt  upon 
this  bond  againft  A.  as  heir ;  it  was  held  that  this  conveyance  by  the 
heir  {hall  ht  fraudulent  againft  B.  as  a  conveyance  by  the  father  who 
is  ^t  principal  debtor.  Cro.  E.  350.  Mich.  36  &  37  £liz.  C,  B. 
Apharry  v.  ^odingham. 

5.  It  a  debtor  will  collude  with  fome  of  his  friends  in  fraud  of  his 
cr editor Sy  and  \j\t friend  break  trujlwith  hiniy  this  court  will  not  punifh 
the  breach ;  yet  Green  and  Cotterel's  cafe  to  the  contrary. 
(Fraus  non  eft  iailere  fallentem)  but  two  doctors  and  I  took  ord^r 
in  fuch  a  cafe,  between  Woodford  andMuLTON*  Mich.  42  &  43 
Eliz.  by  our  report  that  the  goodsyjo  conveyed  in  fraud,  (hould  be 
transferred  to  the  benefit  olthe  creditors.  Carv's  Rep.  18. 

6.  Good  coniideration  is  not  fufficient,  unleis  it  be  made  bona  fide 
too ;  and  no  deed  fhall  be  deemed  to  be  made  bona  fide  widiiathe  pro- 
vifo  of  13  Eliz.  5.  which  is  accompanied  with  any  truft;  as  if  A.  be 
indebted  to  B.  C.  D.  E.  and  F.  in  20 1.  each,  and  has  goods  worth 
20  1.  and  makes  a  gift  of  his  goods  to  one  of  his  cr  editor Sy  in  iatis&c^ 
don  of  his  debt,  but  in  truft,  that  the  donee  fhall  favour  him,  or  per* 
mit  him,  or  any  other  to  pofibfs  them,  and  to  pay  the  debt  when  he  is 
able;  this  is  not  bona  fide.  3  Rep.  81.  Pafch.  44  Eliz.  in  the  Star 
Chamber^  in  Twyne's  cafe. 

S  f  3  7,  It 
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X*^  iTtauii* 

7.  It  is  the  advice  of  Lord  Coke,  that  when  nnygiji  fbsU  be  made 

infatisfaSiion  of  a  debty  by  one  who  is  indebted  to  others  alfo  ;  !•  That 

it  be  done  publicly^  and  before  the  neighbours,  and  not  privatdv ;  for 

fecrccy  is  a  badge  of  fraud.    2.  That  the  goods  and  chattels  dc  ap^ 

fraijed  by  honeft  people,  to  the  true  value,  and  take  a  gift  in  partku* 

lar  in  fatisfadlion  of  the  debt,    3,  Immediately  after  &  gift,  xotah 

the  pqffejjion  of  them ;  for  continuance  in  pofleffion  of  the  danof)  is  a 

mark  of  truft.  3  Rep.  81.  Pafch,  44  Eliz.  in  the  Star  Chamber,  in 

Twyne*s  cafe. 

Cro.  J.  270,      8.  A.  in  cmfiderathn  of^o  L  makes  a  hUloffaU  to  B.  rfall  his  goods 

Haw Bs  ▼.    mentioned  in  afcheduU^  and  gives  pofleffion  by  a  platter,  and  J.  c9tn-- 

Lbader,      nants  that  the  goods  Jhall  remain  in  his  houfe  as  before^  but  r*  he  taken 

BrownL       ^^  ^  ^'  ^^  ^^tnand^  and  that  A*  and  his  executors,  &c,  ihall  keep 


ixa 


s.  c.    ^^"^  iafcly,  and  quietly  deliver  them,  tec*  A.  4  years  after  dies  in- 

Reflate,  and  his  adminiftrator  refiifes  to  deliver  the  goods.   It  was  ad* 

judged,  that  if  this  deed  v/as  fraudulent,  yet  it  was  vcud  only  agaioft 

*^^T-  ^    creditors,  and  not  void  again/}  the  *  party^  his  executors  or  admini- 

pf  Cart^v!  ftfators;  and  where  the  executor  pretended,  that  it  would  be  a  d&- 

(;iay|x>le.      vaftavit  in  him  to  deliver  the  goods  to  A.  this  is  not  fo;  for  if  die 

deed  was  fraudulent,  they  are  liable  in  B.'s  hands,  as  executor  de  Con 

{tort  'y  but  if  any  of  the  creditors  bad  recovered^  and  had  taken  the  goods 

in  execution  for   the  value,  and  the  adminiftrator  had  pleaded  diis, 

it  might  be  a  gpod  plej^  by  him,  Yelv.  196.  Hill.  8  Jac.  B.  R,  Hawes 

V.  Loader. 

9.  If  A.  n)ake  a  deed  ofgifi^  and  the  con/ideration  hefuturej  die  do* 
nor's  continuance  in  poffejpon  is  not  fraudulent,  unleis  it  be  expre&hr 
proved^  that  it  was  made  upon  fraud,  to  deceive  the  creditors  \  and  to 
Coke,  Ch.  J.  direded  the  jury.  Rdl.  R.  3.  Pafch.  12  Jac  B.  R. 
Stone  V.  Grubh^m, 

10.  Leafe  for  years^  conveyed  to  a  ftranger  by  teftator  in  his  life 
fraudulently,  vi;p.  to  the  intent  to  defraud  his  creditors^  is  parcel  of 
tejlaior*^  eftate  at  the  time  of  his  death,  fo  as  to  be  anfwerahle  to 
creditors.  2  Roll.  R,  173.  Trin.  18  Jac.  B.  R.  Anon, 

*  ^^HU*  1  !•  In  irefpafsfor  goods  taken  againft  a  bailiffs  defendant  juftifics 
2  a' lac*  i!  ?^  officer  of  a  court  baron,  4cc.  and  pkads,  that  the  plaintiff  claimed 
S.  C;  debat-  under  colour  df  a  fraudulent  gift ;  and  held  a  good  plea,  by  two  J.  though 
ea  by  I  he  he  is  not  a  creditor ;  for  if  a  bailiff  fliall  not  be  aided  ijr  13  EHz.  5- 
T^bcrvii  ^^^2ufe  he  is  not  ^  creditor,  no  mcfne  procefs  could  be  executed ;  and 
V.  Tipper,  when  a  ftatute  gives  the  principal,  it  gives  all  the  accidents.  Lat.  222t 
r  1-2 1  "I  Sir  Ambrpfe  Turvill  v.  Tipper. 

An«l  where  12.  A.  and  B.  were  joint  obligors;  A,  as  principad,  and  B*  as 
arfom°a«!d  ^^^^^'  ^'  (^^/^^^  ^-  harmlefs)  upon  his  death^bed  made  B.  a  deed 
in  thTin-  ^f  i^fi  ^^  ^^^  ^'^  goods,  but  they  were  not  removed  but  remained  ta 
ycntory  px-  A.'s  pofieflion,  fo  long  as  A.  lived,  which  was  but  a  very  litde  timf  ; 
hibitcd  by  and  though  it  was  good  confcience  to  free  his  furety,  and  A.'s  con- 
tor,  a^u- "  tinuance  in  pofleffion  after  the  death  was  very  fliort,  yet  it  was  ruled 
patce  may  a  fraudulent  deed  and  gift  j  for  debts  upon  Specialty  are  to  be  prc- 
jaififytbeini  ftrred  to  this  equity,  and  it  was  his  folly  not  to  take  counter-fecuritr. 
"^^^  ^7^-  38  Avguft,  II  Cjir,  Per  Berkley  J.  Legard  v.  Linley. 

al  pofiriy  buc  a  creditor  cannot.  8  Mod.  168.  Hinton  7.  yarkcr<"?""'It  feeins  a  crtdicor  Biaf  ^* 
%f^  Kpo^  by  «iie  ci^U  law.  Dom.  61a.  cited  in  mars, 

7}.  Fnudvleoe 


jTtattD^  $t  I 

13.  Fraudulent  deed  to  deceive  creditors  was  let  afide,  15  Car.  I.  Jenk.49. 
Chan.  Rep.  132.  Naylor  v.  Baldwin.  S:^^^."^** 

■  A»  has  goods  worth  30  A  and  owes  20 1,  to  B«  and  10 1.  to  C.  and  afffgm  bis  goods  to  C.  to  tbo 

Ifltentytliac  for  the  refidoe  above  the  debt  of  xol.  he  (hall  he  favourable  to  bim.  Per  Coke,  CIu  J.  it 
is  altogether  void,  becaufe  it  is  fraudulent  in  part ;  but  per  Fufter,  J.  it  is  void  only  for  tbo 
fxirjilufagc.  Godb.  i6x.  Pafch.  S  Jac  C.  fi.  in  ca^e  of  Wilfon  v.  WormaL— — >cite(L  3  Rep.  8i. 
Twine's  cafe. 

14.  Tenant  for  life,  being  in  deity  to  defraud  his  creditors  com^ 
mits  a  forfeiture^  to  the  end  that  he  in  reverfion  may  enter,  who  is 
made  privy  to  the  contrivance :  per  Hale,  the  creditors  i};iall  avoid 
this,  as  well  as  any  fraudulent  conveyance.  Vent.  257.  Pafch.  26 
Car.  2.  B.  R.  Anon. 

15.  A  voluntary  fettlement  dlfables  a  devife  of  the  fame^  though  it  Sach  con- 
be  for  payment  of  his  debts;  for,  per  Jefferies  C.  it  is  not  revocable,  veyano© 
Vern.  464.  Trin.  1687.  Bale  v.  Newton.  ^^Iro^jTA. 

hy  undue  mrans,  a  few  months  before  his  death,  ho  devifed  all  his  land  for  fhyment  of  bis  debts.  On  a  bill 
by  creditors  tu  fuhjed  tbefe  lands,  it  was  objected,  that  at  beft  this  was  but  in  nature  of  a  chofe  en 
a^ion,  and  not  aifignable  ;  but  Lord  Wright,  and  MalUr  of  the  Rolls  held,  it  was  in  nature  of  an 
equity  of  redemption,  and  ailignable,  and  as  he  might  have  been  relieved,  fo  may  his  devifees.  Ch. 
Plrec.  14s.  HiU.  1700.  Blake  v.  Johnfon* 

16.  3  W  4  7V.  ^  M.  cap*  I4«/  2»  enadls,  that  all  wills  concemirtg  A  man 

landsy  or  any  rentSy  profit  Sy  termy  or  charge  out  ofthefamcy  whereof  the  ^"t^^^^ff* 

devifors Jball  be  fetfed  tnfeejimple  in  pojfejjiony  reverfion  or  remaindery  a'^j  jj^j"*^ 

Jhauhe  deemed  to  he  fraudulent  and  void  againjl  creditors  upon  hondsy  or  leading  a 

€ther  fpecialties^  their  executorsy  admintfiratorsy  ^c.  real  ejiate  to 

S»  3.  jfnd every  fuch  creditor  may  maintain  an  aSlion  of  debt  upon  the  his  heir  ^*^ 
/aid  bond  and fpecialties  againjl  the  heir  at  lawy  and  fuch  devifee  \  joint-  fubjea  to  a 
lyy  and  fuch  devifee  Jball  be  liablcy  and  chargeable  for  afalfe  pleay  as  an  ^^^g^^z*  ^or 
heir  at  law  Jhould  have  been  for  any  falfe  plea  pleadedy  or  for  notconfef  ]^;t^iJj  * 
Jing  the  lands  and  temments  to  him  dejcended.  the  real  ef. 

tate  before 
a  bill  brought,  and  if  the  obligee  was  relievable  here,  againft  the  heir  and  parchafor,on  the  ftatute 
for  preventing  fraudulent  devifes,  or  if  he  was  to  be  fent  to  law  to  get  judn;meot  firlt,  w;is  the  quef« 
tion  T  The  Lord  Keeper  thought,  ihat  ftatute  being  tntj  oduSive  of  a  new  law,  the  relief  on  it  muft 
be  at  law  ;  and  held  likewife,  that  a  bond  creditor  could  not  redeem  a  mortgage  for  years,  without 
£rft  having  judgment  at  law  againft  the  heir,  though  it  might  have  been  otherwife  in  cafe  of  a 
mortgage  in  fee.  Tr.  1702.  Ch.  Prec.  198.  Bateman  v.  Batetban.  Note,  Chancery  at  this  day 

£ives  relief  upon  the  faid  ftatute  in  fuch  cafe.  Ch.  Prec.  198.  in  a  nota  ihcre. 

A.  buund  bimjjf  and  bis  heirs  in  .T  hon6f  and  devifed  a/1  his  Lnds  tof.  S.  a  bill  was  brought  upon  this 
i*iatiite,  to  affe^  the  real  aiTets  in  the  hunds  of  the  devifee  ;  but  the  heir  not  being  made  a  party,  it 
was  obje^ed  to ;  but  it  was  anfwcred,  thnt  nothing  being  defcended  to  him,  it  would  be  in  vain  to 
make  him  a  party ;  for  it  would  only  oblige  the  plaintiff  to  pay  cofts.  And  tiiough  in  an  action  ac 
law  it  was  necefliiry  to  make  him  defendant,  it  was  becaiile  the  debt  was  in  the  debet  &  detinet,  and 
the  heir  at  law  privy  to  the  anccftor,  and  the  devifee  not  ;  and  fo  for  conformity  the  ftatute  in 
adlion  at  law  directed  the  heir  to  be  a  co-defendant ;  yet  that  it  was  otherwife  in  a  court  of  equity  ; 
but  Lord  C.  Cowper  faid,  that  it  ii  the  adl  of  parliament  makes  this  aiiets  in  the  devifee*s  harids, 
and  that  requiring  the  heir  to  be  made  defendant,  you  mufl.  follow  the  remedy  therein  prefcribcd, 
aivdtbis  hill  in  c^Htty,  is  as  an  off  ion  at  linv ,  otherwife  if  there  were  no  heir  j  and  perhaps  it  might  •  be  other* 

V  ife  too,  if  the  bill  hiid  eharged,  that  the  plmntiff  had  mad$  enquiry,  and  couidjifid  or  dif cover  m  bdr» 

V  ms'i  Rep.  99, 100.  Mich.  1707.  Gawler  v.  Wade. 

Though  by  the  faid  ftatutff,  a  man  is  prevented  from  defeating  his  creditors  by  his  will ;  yet  anf 
'  ettlement  or  difpofitiou  he  (hall  make  in  his  life  time  of  his  lands,  whether  voluntary  or  not,  will  te 
good  againji  bond  creditors  j  for  that  was  not  provided  againft  by  the  ftatute,  which  only  took  care  to 
lecure  fuch  creditors  againft  any  impofition,  which  might  be  fuppofedin  a  man's  laA  ficknefs  ;  buC 
if  he  gave  away  his  eftate  in  his  life-time,  this  prevented  the  dcfcent  of  fo  much  to  his  heir,  and 
confequently  took' away  their  remedy  againil  him,  who  was  only  Tuble  in  refpedl  of  the  lands  do* 
fcended ;  and  as  a  bond  is  no  lien  whatfoever  on  lands  in  the  bands  of  the  obligor,  uiuch  lefs  can  it  be  fo, 
when  they  are  given  away  to  aflranger*  I>ecre«d.  Trin.  r7i8.  Abr.  £q.  Cafes^  149.  Parllow  v. 
♦J522J  SfA  WeeOon, 
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Weedom  m  »»iS»  C.  cited  per  Mr.  Vernoa.  Chan.  Prec.  52 t«  tlKragfahe  f»il,thit  till  fhit  reCo* 
lotion,  keihould  have  been  of  another  opiniooy  and  that  fuch  a  difpoficion  biid  been  held  fnndoleaK 
^gain^  creditors  by  Lord  Qi.  J.  Holt,  in  the  cafe  of  Templeman  v.  Beke. 


S.  4«  Devifisfir  paynunt  ofMts^  9r  fhildnn's 
to  a  marriage  agreement  excepted, 

17.  A  man  fteals  a  young  woman>  who  had  a  confideiable  f§rtum 
in  truftees  hands  \  after  the  marriage,  her  friends  refufedt9  part  witb 
the  portion  without  fecurity  from  the  hufbam),  that  itjbndd  be  fettled 
on  the  wifey  who  gave  a  judgment,  that  it  (hould  be  laid  out  10  land, 
to  be  fettled  to  them,  and  the  heirs  of  dieir  bodies ;  a  creditor  of  die 
hufband  brought  a  bill  for  his  debt,  and  to  be  let  in ;  for  that  it  was 
^fter  marriage,  and  voluntary,  and  fo  ought  not  to  prevent  ar  creditor 
of  his  debt ;  but  the  court  dtfmtfled  the  bill,  though  without  cofts. 
Ch.  Prec,  22.  Pafch,  1691.  Moor  v.  Rycault. 

•18.  Goods  were  taken  in  execution  in  the  poffeffini  ofS»  who  bad 
them  by  virtue  of  a  fale  from  G.  upon  \rfiich  S.  broug^  an  adioo, 
fttid  the  defendant  infifted,  that  Ha^fale  to  S.  was  fraudulent  againft 
him,  be  being  a  creditor  by  judgment;  Holt,  Ch.  J.  faid,  that  if 
itie  judgment  was  upon  a  point  triedy  in  fuch  cafe  he  need  not  to  frena 
the  confideration^  but  it  mall  bb  intended  good ;  hut  if  k  be  a  jodg- 
tnent  by  confe/Jionj  he  ought  to  prove  it  to  be  for  aju/l  debtj  other- 
wife  he  fhalfnot  overthrow  the  fale,  though  it  be  fruidulcnt;  far  it 
is  gopd  againft  all  but  creditors  for  a  juft  debt  bona  fide  due,  Skin. 
586.  Trin.  7  W.  3.  B.  R.  Sanders,  v 

19,  A.  being  in  debt  to  feveral  perfons,  and  apprehenfive  of  a 
verdi£l,  and  great  damages  to  be  given  againft  him,  in  an  adion 
brought  againft  ^him  by  B.  for  criminal  converfation  witb  BJ's  tvifcy 
fonvcys  his  ejlate  to  trujUeSyfor  payment  of  debts  mentioned  in  a  fche- 
dulc,  and  fuch  other  debts  as  he  ftiould  mention  in  10  days  after- 
wards. A  verdi(5t  is  given  againft  him,  and  5000/.  damages.  B« 
by  bill  endeavours  to  fet  afide  this  fettlement  as  fraudulent  to  defeat 
his  recovery.  Bur  the  court  held  it  not  fraudulent,  either  in  law  or 
equity,  for  fuch  debts  as  are  named  in  the  deed,  thofe  being  real 
debts,  and  his  only  ^jr  makficio*  But  he  n\^y  have  an  intcreft  in 
the  furplus,  and  ordeted  him  to  declare,  if  he  would  controvert  any 
of  the  debts,  and  come  in  upon  the  furplus  after  the  debts  mentioned 
in  the  fchedule,  or  t  fuch  other,  as  were  appointed  within  10  days 
purfuant  to  the  deed,  are  iatisfied.  Mich.  1699.  Ch.  Prec  105. 
Lewkner  v.  Freeman. 

20.  It  was  held  by  the  court  of  chancenr,  that  if  there  be  two 
dealers^  and  one  of  them  is  very  much  indebted  to  the  otbery  andy  m 
order  to  get  an  abatement  from  him,  he  makes  him  believe  be  is  iifd- 
venty  by  abfcondingy  Ikulking,  or  (hutting  up  Ihop,  whereby  the  odier 
has  jtifi  caufe  to  fear  the  lofs  of  his  debty  and  thereby  procures  a  reUaje 
or  an  abatementy  when  in  truth,  the  man  was  reaily  Johent^  this  court 
would  relieve  againft  fuch  releafe,  &c.  and  this  was  agreed  to  have 
been  often  don^,  and  the  cafe  of  Bonne  Y  and  Bonne  y  quoted  for 
^n  inftance ;  fecus  if  the  party  had  not  juft  caufe  to  fear  die  Icb  of 
|iis  debt.  12  Mod.  ^58,  Mica.  13  W.  3.  ci;cs  the  cafe  of  Moa* 
gcr  v.  Kettt 

»!•  A, 
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2r.  A.  purchafis.z  leafejof  a  houft  in  B.*s  nanuy  and  takes  a  decla- 
ration of  truft  totermit  A.  to  enjoy  for  liffy  and  then  in  truji  for  (7. 
who  lived  with  A,  as  his  ixnfe^  and  was  fo  reputed.  Wright  fC.  in- 
clined that  this  leafe  is  not  aflets  of  A.  nor  liable  after  bis  death  to 
his  creditors  \  for  when  a  man  purchafes,  he  may  fe(tle  as  he  pleafe ; 
and  thought  that  fraudulent  conveyances  are  made  fo  only  by  the  ([  5^3  J 
fevend  ftatutes  made  for  thatpurpofe.  Hill.  1704.  2  Vem.  490. 
Fletcher  &  al.  y.  Lady  Sidley  &  al. 

22.  A.  conveys  his  cftate  to  the  ufe  of  himfelf  for  life^  with 
pfftver  to  mortgage  fuch  part  as  he  Jhall  think  fit^  remainder  to 
the  truftees  to  fell  and  pay  all  bis  debts,  but  continues  pojeffton^ 
and  keeps  the  deedn'^PL,  becomes  indebted  afterwards  by  judg- 
ments, bonds,  and  fimple  contra£ls.  'J 'he  deed  of  truft  is  frau- 
dulent as  againft  creditors  by  bond  and  judgment,  wh(7,  having 
no  notice  of  the  fettlemsnt^  mall  not  come  in  in  average  only 
with  the  other  creditors.  Trin.  1705.  2  Vern.  510.  Tarback 
V.  Marbury. 

23.  If  A.  makes  a  hilloffale  to  B,  a  creditor^  and  afterwards  to  C. 
amtber  creditor^  and  delivers  pojfejfton  at  the  time  of  the  fale  to  nei- 
thtTj  and  after  C  gets  pojfejfwn  of  the  goods,  and  B.  takes  them  out  of 
his poffeJfton\  C.  cannot  maintain  trefpafs,  becaufe  th&firftbiUoffate 
is  fraudulent  again/l  creditors^  and  Jo  is  thefecondj  yet  they  both  bind 
A.  and  B.'s  is  the  elder  title ;  and  the  naked  pofTeffion  of  C.  ought 
not  to  prevail  againft  the  title  of  B.  that  is  prior  where  both  are  e* 
qually  creditors ;  and  poflfeflion  at  the  time  of  the  bill  of  fale  is 
delivered  over  to  neither.  Per  Holt,  Ch.  J.  2  New  Abr.  606.  cites 
Trin.  1706.  Baker  v.  Lloyd. 

24.  A.  made  a  hilloffale  ofgopds  on  (hip-board,  (which  were  in- 
voyced  particularly)  and  of  the  produce  and  advantage  that  Jhould  be 
made  of  them  to  B.  and  this  ^a^  in  nature  of  a  fecurity  for  money 
lent  on  a  bottomree  bond.  Thefe  goods  were  afterwards  invejted 
in  other  goods  J  and  thofe  again  bartered  for  others.  A.  dies,  and  was 
indebted  by  judgment  to  y,  S,  Ld  Cowper  thought,  that  this  was  no 
fraudulent  bill  of  fale ;  for  the  tru/i  appeared  on  the  very  face  of  the 
hill  offale^  and  here*  B.  was  intitled  prefently  to  the  truft  of  thofe 
goods  on  the  fale,  and  to  all  the  advantages  confequential  to 
that  truft,  and  mzy  follow  the  goods  for  that  purpofe,  and  if  that  could 
be  diftinguiChcd  from  other  goods,  then  B.  was  to  be  paid  prior  to 
J.  S.  but  otherwife,  J.  S.  muft  be  preferred,  and  B.  paid  only 
in  a  courfe  of  adminiftration.  Hill.  1709.  Ch.  Prec.  285.  Bucknal 
V.  Royfton. 

25.  A.  going  beyond  fea,  conveys  an  eftate  to  truflees  to  raife   G.  E^n.  R. 
5(J0O  /.  for  a  daughter's  portion^  to  be  paid  3  months  after  marri-    3"' 

age.  About  a  month  after,  A.  being  on  (hip-board,  wrote  a  letter 
to  the  trujieesy  to  correct  the  abfolutenefs  of  the  truft.  While  A.  was 
beyond  fea,  -the  daughter  marries  and  dies.  The  hufband  had  an 
eftate  of  about  800  /•  per  ann.  Ld  Cowper  was  againft  reading  the 
letter,  and  faid  it  could  be  nocontroul  of  the  deed,  efpecially  beina  a 
month  after,  and  that  fuch  a  method  would  break  through  all  fettle- 
ments,  and  cited  the  cafe  of  Clav£RINO  v.  Clavering.  He  faid, 
that  iff  to  creditor Sy  this  deed  would  be  voluntary  \  but  there  being 

no     ' 
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no  fuch,  he  decre<3  die  5000  /.  to  be  raifed  for  the  hufband^  with  iit« 
tereft  from  three  months  after  the  marriage,  but  being  againft 
the  heirs  at  law,  would  allow  no  cofis.  Ch.  Prec.  306.  Mich.  1710, 
Clavel  V.  Littleton. 

26.  A.  conv^ed  lands  in  trv^  to  ralfe  portions  for  his  cbUdren^ 
and  5  X.  only,  or  fuch  a  trifling  fum,  was  paid  by  the  feoffee  for  land 
wordi  1000  A  A.  died,  and  H.  was  his  heir.  It  was  held,  that  this 
land  is  not  extendible  on  a  judgment  had  againfl  B.  fo  that  fhe 
convejwice  was  not  fraudulent.  Clayt.  7.  March.  8  Car.  per  Da- 

^ve,  hond  to  v^nport  Ch.  B.  Sir  Francis  Ireland's  cafe. 

the  tompany  ^ 

•f  2000 1.  for  biijideliiy,  and  a  few  days  after  conveyed  land  in  tnift  to  raife  5000  L  fcrfis  dx^^ktr't 
forttotif  payfibU  3  months  after  marriage,  B.  married  the  daughter ;  ;ind  afterwards  A.  umM^isUd 
a6ooo/.  of  the  company* s  ejftSi.  Decreed  the  5000 1.  to  B.  after  payment  of  1000  U  oaly  to  tb9 
company.   Ch.  Prec.  37^  Pafch.  1714.  £.  Ind.  Comp.  v.  Clavel. 

27.  A  man  being  much  indebted  gave  boo  L  for  the  hene/k  rf  bit 
younger  children  6  hours  before  Ins  deceafe.     This  is  not  fraudulent, 

_  as  againft  creditors,  thougn  it  would  have  been  fo  of  a  real  eftate  or 
[  5^4  J  chattel  real ;  yet  the  court  would  not  have  taken  it  pro  confefib,  to  be 
fo,  but  would  have  direSfedaniJfu^  to  try  itj  as  the  fame  was  done  in 
Ld  Sommers's  time,  and,  an  iilue  direfted,  determined  fraudulent  be- 
fore Holt  Ch.  J.  Sel.  Ch.  Ca.  in  Ld.  King's  time,  77.  14  Julj, 
J  7 29.  Dufiin  V.  Furnefs. 
'  28.  5  Geo.  2.  cap.  30.  §  ii.  ena£b  that,  every  hondy  biUj  mfe, 

contrary  agreement^  or  other  fecurity  whatfoever^  to  he  made  or  given^ 
by  any  bankrupt  or  other  perfon^  unto^  or  to  the  ufe  of  or  in  irvjl  fwr 
any  creditor  or  cr editor s^  or  for  the  fecurity  of  the  payment  of  any  dAi 
or  fum  of  money  due  from  fuch  bankrupt^  at  the  time  of  bis  becomng 
bankrupt y  or  any  part  thereof ^  between  the  time  of  his  becoming  benk^ 
rupty  andftub  bankrupt's  difcharge^  as  a  conjiderationy  or  to  the  inteai 
toperjivade  hinty  her y  or  them  to  confent  tOy  orfign  any  fuch  aUowanu 
or  certificatCy  Jball  be  wholly  voidy  and  ofnoeffeQ\  and  tbe  momes 
thereby  fecuredy  or  agreed  to  be  paidj  Jhall  not  be  recovered  or  rtco^ 
verabli. 


So  whcro 
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(G)  By  one  Creditor,  Protecting  or  Screening  a- 

gainft  another. 

I,  A  dcvifed  lands  to  B.  charged  with  600  L  and  in  d^aub  of 
^^  •  payment y  devifed  them  to  C.  afterwards  B.  and  C.  joined  mm  m 
mortgage  to  D.  and  D.  fufFered.  B.  to  continue  in  pofTeiiion,  and  to 
fell«timber,  fo  that  the  eftate  would  not  anfwer  the  legacy  and  ituui- 
gage.  But  decreed  the  legacy  to  be  paid  firil,  D.  having  notice  of 
the  will.  Trin.  27  Car.  2.  Fin.  R.  225.  Green  v.  Gardiner. 

2«  Mortgagee  Recovers  judgment  in  eje^menty  but,  in  combinatiom 
with  the  tenant  in  poflenion,  refufes  to  take  out  execution.  North  K» 
thought  it  reafonable,  that  if  he  would  not  receive  the  profits,  the 
rent  (hould  be  brought  into  court,  and  ordered,  that  unlcfe  he  took 
oiit  execution  before  the  ^d  of  the  termi  he  (bould  be  anfwcraMe 
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fer  the  profits,  as  in  gfsofwi?*''  de&ult.  Mich*  1684.  Vera.  258.  permits  the 
D.  of  Bucks  V.  Sir  R5).  Gayer.  J^^p*  . 

'  to  conttnu^  UK 

foffeffltti,  and  to  fence  af^inft  the  ferment,  brought  by  the  aflignees^  with  this  mortgage.  Mort- 
gagee ihali  be  charged  with  thf  profits,  from  the  time  of  the  eje^ment  delivered.  Mich.  i684« 
Vcm.  267.  Chapman  v.  Tanner.  ■  So  where  mortgagee  enters>  and  thereby  prevents  fub- 
iipquent  incumbrancers  from  entering,  and  yet  permts  mortgagor  to  receive  the  profitt,  he  fhall  be* 
charged  with  all  the  profits  he  had  or  might  have  received  ilnce  his  entry.  Mich.  16S4.  Vern. 
S70.    Coppring  V.  Cook« 

3.  A.  Yas  judgment  agamft  B.  for  a  juft  debt  A.  takes  out  a 
f*fa,  and  gets  the  flieriff  iofeize^  but  would  not  let  him  proceed 
iiirther,  and  lets  the  goods  remain  in  B*s  hands.^-^C  who  had  alfo  a 
judgment  for  a  juft  debt  againft  B.  takes  out  a  fi.  fa,*-*-C.  may 
feize  the  goods ;  for  the  former  was  z.  fraudulent  execution^  and  the 
fheriiF  might  very  well  r«turn  nulla  bona,  on  the  iirft  execution* 
Farr.  37.  Trin.  i  Annse,  B.  R.  Rice  v.  Seijeant. 

4*  There  being  accounts  current^  between  A^  and  J5.  a  gotdfmitb^ 
Bp  gives  out  his  cajh  note  to  Q/or  5000  /.  and  jt,  mortgages  his  ejlate 
as  a  collateral fecurity  for  the  money.  S.  gives  G  100  /.  for  htsfa^ 
vour  in  the  matter,  who  keeps  the  caJh  note  by  him.  Some  time  after 
the  mortgage  forfeited  B,  becomes  a  bankrupt  A.  prays  relief,  becaufe 
C.  negle£ted  to  turn  his  ca(h  note  into  monev,  when  he  might  have 
done  it.  It  was  directed,  that  an  account  oe  taken,  how  matters 
flood  between  A*  and  B.  MS.  Rep.  faid  to  be  Ld.  Harcourt's,  tit. 
Fraud  i  cites  10  Feb.  1717.  Mafon  v.  Lake, 


(H)  By  Conveyance  or  Gift,  to  Perfons  not  Cre-  [  525  } 

ditors^  to  fcreen. 

I.  CT^ENANT  in  tailj  hy  frzud^  grants  to  the  kingy  and  after 
-*    bargains  to  another.    This  conveyance  is  void  to  the  king; 
becaufe  it  is  by  fraud ;  per  Coke,  and  cites  it  to  be  fo  held  by  Pop- 
ham.    Roll.  K.  167.  Pafch.  13  Jac.B.  R.  Anon. 

2.  A.  made  a  lea/e  for  years  to  B.  and  others  for  payment  of  his 
debts,  and  died.  The  reverjion  defcended  to  C,  The  trujlees  and  CL 
exjjign  the  term  to  D.  by  way  of  truft,  to  pay  D,  750  /•  C.  confefles 

*  judgment  to  R.^^D*  receives  the  profits  and  pays  thim  to  C.  to  the  va- 
lue of  800  /.  but  Dm  had  no  notice  ot  the  Judgment,  nor  was  there  any 
extent  on  the  judgment.  Decreed  by  Ld.  ICeeper,  that  be  account, 
and  the  800  /.  not  to  be  allowed  otherwife  than  as  to  go  in  fatisfac- 
^on  of  his  debt.  viz.  D.'s  debt*  Mich.  27  Car.  2.  2  Chan.  Cafes, 
207.  Miller  v.  Stephens. 

3.  A«  makes  an  abfolute  conveyance  to  B,  for  1500  /.  B.  executes  There  ti 

a  difeazance  upon  payment  of  1500  /.  within  6  years^  and  after  on  ?nar-  added  a  not* 
riage  fettles  it  as  an  abfolute  eftate;,  on  his  wife  and  ij^i^e.    There  J^\'\*|,J*'** 
|>eing  proof,  that  A.  made  the  conveyance^  to  enable  B.  to  get  a  for-*  vrife's  fit- 
funcy  thou|^h  that  wgs  another  lady,  and  not  the  wife  B.  really  mar-  cher  had 
ried,  it  was  decreed,  that  A.  was  bound  as  particeps  criminisj  and  this  "^^  ^cf^^- 
^ecree  was  now  affirmed  by  eight  lords  againft  feven.  Cowper  and  \^c^^  ^e- 
|farp9Uit«  agaiqft  th«  decree.    F^ker  for  it*     MS*  Jlep.  iaid  fore  the  fet- 
*  to  ^^*"*®"^ 

made.  Ibii'^ 
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to  be  Ld.  Harcourt'sy  tit*  Fraud.  21  Jaiu  1718.    Webber  t« 
Fanner. 


(I)  As  to  Purchafors.     Cafes  In  Law  and  Equity, 

upon  the  feveral  Statutes. 

I.  A  has  theCc  four  feoffees  to  his  ufe,  B.  C  D.  and  E.^^h.pBs 
^^  •  this  land  to  F,  and  requires  n.  and  C.  to  pafs  the  tflate  of  it 
to  F.  and  A.  alfo  requefts  B.  and  C.  to  require  D.  and  £•  in  the 
name  of  A.  that  they  alfo  {ball  pafs  die  cftate  to  F.  and  diey  and  B. 
and  C.  do  all  this  and  pafs  the  elbte  accordingly  to  F.  but  A«  did 
not  fpeak  with  D.  and  £.  to  this  purpofe;  A.  afterwards  feUs  tht 
.  fame  land  to  G.  and  requires  D.  and'  E.  to  make  an  ejiate  to  him  of  it» 
and  they  do  fo.  Upon  a  fuit  in  chancery  by  F.  againft  D.  and  E. 
they  were  difcharged  by  the  advice  of  the  juftices ;  for  A.  did  not 

perlbnally  require  them  to  make  an  eftate  to  F. F.  may  fue 

A.  and  alfo  G.  if  G.  had  notice  of  the  firft  fale  \  and  G.  may  aK> 
fue  A.  for  this  difceit.  Jenk.  107.  pi.  5.  cites  39  H.  6.  36.  and  7 
£.  4«  14. 

2.  Leffeefor  doyearsy  ifhefo  long  livedo  forged  a  Uafefor  90  jeart 
ahfolutely^  andihtn  by  indenture^  reciting  the  forged  leajfj  fold  thefamt^ 
and  all  bis  interefi  in  the  efiate  to  R.  G.fcr  valuable  conjtderatlon.  It 
feemed  to  Coke,  that  R.  G.  was  no  purchafor  within  the  flatute  27 
Eliz.  for  he  contrafted  not  for  the  true  and  lawful  intereft,  (for  that 
was  hot  known  to  him,  or  otherwife  perhaps  he  would  not  have 
dealt  for  it,  and  the  vifible  and  known  term  was  forged),  and  dio* 
[it  was]  by  .general  words,  [yet  that]  the  true  intereft  paft,  not* 
withdanding  he  gave  no  valuable  confideration,  nor  contrai^ed  for 
it.  And  all  the  judges  of  Seijeant's-Inn  in  Fleet-Street  were  of 
this  opinion.  Co.  Litt.  3.  b. 

3.  If  a  lejfee  for  years  demifeth  parcel  of  the  term  to  another,  and 
covenoufly  forfeits  his  whole  leap  for  any  condition  broken,  and 
takes  the  land  back  in  leafe  again,  his  leflee  (hall  itnd  help  in  cfaan* 
eery.  Cary's  Rep.  25.  cites  Crompton  64. 

r  C26  1  4*  ^^^^  plaintifF  bought  land  of  the  defendant,  which  the  de» 
fendant  had  conveyed  before  to  the  ufe  of  himfelf  his  wife  and  foiu 
It  was  decreed;  that  the  plaintifF  mould  have  the  land  againft  alL 
Toth.  125.  cites  13  and  14  Eliz.  Frankland  v.  Gray. 

5.  I'he  bill  fcts  forth,  that  C  one  of  the  defendants,  iu  mfi- 
deration  of%%b  L  did  bargain  and  fell  unto  the  plaintiff  certain  hnds 
in  the  bill  mentioned  j  and  made  unto  him  a  deed  oi feoffment^  and  a 
letter  of  attorney,  to  make  livery  and  feiiin*,  and  before  livery  made 
a  leafe  to  C.  who  knew  of  the  bargain^  and  he  leafed  to  B.  who  knew 
alfo  of  the  bargain,  and  this  appearing  to  this  court  to  be  true,  an  11^ 
jundion  is  granted  to  the  plaintiff,  untill  the  caufe  (hould  be  heard 
and  determined.  Cary's  Rep.  117,  Ii8.  cites  2X  and  22  Eliz. 
Ir^by  V.  Gibon'',  &  al. 
V  ',  R(co-  6.  By  the  ftatute  27  Eliz.  4.  where  a  falc  was  allcdged  to  be 
vf^.,  (r  a.»)  »VauduUnt  within  that  ftatute,  againft  a  grant  of  rent  made  by  a  rt* 

maindcr 
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ftiainder  man,  to  ifliie  out  of  the  fame  land,  it  was  held  not  to  be 
fraudulent.  Becaufe  xht  grant  and  fale  Jhoiild  be  made  by  the  fame 
perfon^  and  here  tenant  in  tail  made  the  fale,  and  the  remainder  man 
granted  the  rent.  Mo,  158.  Pafch.  23  Eliz.  ^  Hunt  v^  Gately, 
al.  Capel's  Cafe. 

7.  27  Eliz.  cap,  4.  §  2.  enafts  that,  every  conveyance^  granS^  This(Ut«t« 
charge^  incu?nbrance^  and  limitation  of  ufe  or  ufes  of  in  or  out  of  any  ^T^^i!^?^^ 
lands^  or  other  hereditamentSy  made  to  defraud  any  purchajor  of  .the  of  lanOs, 
fame  infec^  in  tail  for  life  or  year Sy  Jhall  (as  again/}  fuch  purchafors  and  «tf  n 
^nly^  and  every  other  perfon  lawfully  claiming  Jrom^  hy^  or  under  him)  ^'^jf  ^' '"  . 
be  utterly  void,  thefaid  purchafor  having  obtained  the  fame  for  f  money^  Hill.  %  au4 
^r  fonu  other  good  con/ideration.  3J*C'»- 

zoung  V. 
JohnToo. 

Tenant  in  tail»  remainder  over ;  if  he  in  remaituUr  perceiving  tenant  in  Uul  about  to  alien  and 
bar  him  of  his  remainder,  jr<iiif  bis  remainder  to  the  futtn^  by  tUtd  inroIUdf  with  intent  to  deceive  ibepurm. 
^hjfw,  and  tenant  in  tail  dies  without  iflfue,  the  ptirchafor  ihall  enjoy  the  land  agtmft  the  fueen^  by  thift 
CUcute;  for  the  flatute  makes  void,  not  only  fraudulent  conveyances,  made  by  the  vendor  bit^e/ff 
but  every  fuch  conveyance,  made  with  intent  /•  deceive  purchafors^  and  even  pemts  to  the  kitig,  the 
Ibuute  being  general,  and  made  in  fuppreffion  of  fraud,  per  Coke  Ch.  T.  Pafch.  13  Jac  11  Rep* 
74.  in  Magdalen  College  cafe.— And  fays  Popham  Ch.  J.  was  of  the  iaroe  opinion. 

'f  One  covenanted  to  cvnvcy  to  the  ufe  of  timjelf  and  bis  feme^  and  the  heirs  of  his  body,  with  re« 
nainders  over,  before  fuch  a  day  ;  but  m  tbe  mean  time  maket  a  leafe  of  his  eftate  to  others  for  feveral 
years,  and  after  makes  an  affurance  according  10  the  covenant,  and  held  a  good  leafe,  and  out  of 
this  flatute ;  fur  this  a£l  is  only  in  favour  ofpurcb^rs,  who  give  money j  or  ether  eonJuUrckion  for  the 
tand.  per  3  Juft.  And.  233.  Trin.  3s  £1.    Beaumont  v.  Needbam.  ■$.  C.  cited  3  Rep.  83. 

b.  ■  In  the  preamble  it  is  faid,/or  money  or  other  good  eonjideration,  and  fo  it  is  in  tbe  body  of  tbs 

ad,  yet  thofc  words  are  to  be  intended  only  ofvabtMe  cat/tderatio*,  as  appears  by  thedaufe  about  re- 
vocation, in  which  it  is  laid,  (money,  or  other  good  confideration)  and  the  word  (paid)  is  to  be  re- 
ferred to  the  money,  and  (given)  to  the  confideration,  and  thofe  words  exekde  ail  conJUUtations  of 
m/uure  or  hloodf  &c.  3  Rep.  83.  a.  in  Twine's,  cites  it  as  adjudged.  37  Eliz.  in  C.  B.  in  c^e  of  Upton 
▼.  Baflct. 

A.  made  3i  feoffment  to  the  ufe  of  himftiffor  lifi,  remainder  to  bis  fon  in  taily  remainder  over,  with 
power  of  revocation^  by  turiting  under  bis  band  andfeal,  and  publijhed  in  prefenee  of  three  tvitnrffes.  After- 
wards in  confideration  of  400 1.  he  entcfcd  into  a  teeoptixance  of  800 1.  and  died,  and  held  that  this 
recognizance  was  extendi  tie  againji  the  fon,  by  this  flatute,  becaufe  the  ftatute  aids,  not  only  pur  cha^ 
firs  o/Lmdf,  but  thofe  who,  for  valu.ibU  cottfidrration,  luve  any  charge  out  of,  or  upon  it.  And  though 
it  does  not  cxprefsly  fpeak  of  conuftcs,  yet  it  (hall  be  expounded  to  extend  to  them.  In  Cane.  Vid. 
firidg.  II.  Garth  and  Eresfield.  ' 

A.  becomes  tenant  for  life,  remainder  fo  Ins  fon  B%  and  Ins  'unfefijr  their  two  lives,  remair.dr  to  them 
injpecialtail,  remainder  to  B,  in  tail  general,  with  a  bower  refcrved  to  A.  by  any  writing,  to  charge  the 
lands  vfitb  2000/.  A.  and  B.  after  mortgage  pott  of  the  land  to  C.  in  fee,  with  condition  of  ra-entry, 
an  payment  of  the  looo  1*  in  10  years ;  A.  dies.  B.'s  wife  dies  witliout  iJTue.  B.  marries  again,  and 
has  iffuea/9fi,and  dies ;  the  10  years  estpire.  Held  that  the  eftate  limited  to  the  heirs  general  of  B. 
is  not  fraudulent,  nor  within  the  words,  or  the  equity  of  this  ftatute,  and  fo  good  againft  the  tnortm 
gageefthough  perhaps  he  may  have  relief  in  equity  for  the  2000 1.  per  Hale,  Ch.  B.  Hardr.  397.  Pafch. 
17  Car.  »•  Jenkins  v.  Kemifli  A  bill  was  afterwards  brought  in  Chancery,  and  there  decreed 
Chat  the  confideration  of  the  firft  fettlement,  (viz.  marriage  and  marriage  portion)  may  extend  to 
Che  ilTue  of  fuch  fecond  marriage,  and  that  the  power  being  executed  by  leafe  and  releafe,  was  not 
a  good  execution,  and  the  bill  was  difmilfed.  Lev.  237.  S«  C— >-Ch.  R.  274.  S.  C.^— Chan. 
Cafes,  104.  S.  C.  Pafch.  2oCar.'a. 

A.  bargainf  and  foils  a  term  to  B.  in  confidtration  that  B.  VTSiS  furety  for  him,  for  3000I.  to  J.  S.  and 
covenants,  that  he.  had  power  to  grant  it,  whereas  he  had  before  fettled  it,  in  confideration  of  a  m.ir«* 
riage  portion,  i*  trufJ  tothe  ufoof  himfolfantl  bis  wife,  for  Hfe,  and  then  of  his  ijfue  male.  All  agreed. 
Chat  this  leafe  ftall  not  avoid  the  eftate  ofthe  femeand  iJfue  in  tail,  hey  Ch.  J.  fald,  that  in  cale  A.'i 
*soife  bad  died,  and  the  children  by  ber,  the  leafe  would  be  good  agednfi  A.'s  right  heirs.  But  whether  A.'s  * 
eftate  iball  be  void  by  this  ftatute,  as  fraudulent  againft  B.at  leaft  during  A* s  life,  ^uzre.  2  Roll.  K. 
305.  Pafch.  21  Jac.  B.  R.  Beverly  v.  Gatacre.— [.Jo  that  it  feems  upon  the  laft  cafe,  ifttrety  no 
whom  a  fecurity  is  made  of  lands  for  his  indtomification,  by  the  perfon  for  whom  he  is  furety,'  is  n 
pvrchafor  within  this  ftatute.]  '^Fc^'tI 

§  4*  Conveyances  made  tipon  good  confideratipny  (f  hon2L  fide^  fhall 
ii  good,  natwithflanding  ttis  aSf^ 

2  J  8..  Fraudulent 
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jTrauir; 

8.  Fraudulent  conveyance  widiin  the  27  Elizr  4.  is  void  agaidi 
a  purchaibr,  notwithftanding)  during  the  treaty,  the  purchafor  bad 
notice  of  the  fraud.  For  £e  notice  cannot  make  that  good  iiriiich 
an  aiS  of  parliament  has  made  void,  as  to  him.  per  Wray  Ch.  J. 
5  Rep.  60.  b.  Mich.  32  &  33  Eliz.  B.  R.  in  Gooch's  cafe. 

■cited  Bri^gnu  zg,  a  Lev.  io6. 

9.  At  common  lawj  there  was  not  any  fraud  remedied,  which 
ihould  {Lffiat  an  after  purcbafe^  but  that  only  which  was  committed 
to  defraud  a  former  intereft.  Cro.  £•  444.  Mich.  37  and  38  Eliz* 
C.  B.  in  cafe  of  Upton  v.  Baffet. 

10.  If  a  perfon  that  has  not  good  government  ofhimfelf,  by  advice 
of  friends  conveys  his  lands  in  truft^^  and  without  any  confiderationj 
and  afterwards  one  procures  him  to  fell  him  land  of  500  /.  per* 
ann.  fir  500  /.  or  other  petty  confideration.—— Though  this  laft 
purchafor  pays  money,  yet  he  (hall  not  avoid  the  firft  conveyance ; 
for  the  ftatute  was  made  to  help  thofe  that  came  to  land  on  good 

-  confideration  lawfully,  and  not  without  confideration,  or  by  any 
indire£f  msans ;  cited  by  Anderfon  Ch.  J.  to  have  been  fo  adjudged. 
Cro.  £.  445.  Mich.  37  and  38  Eliz.  C.  B.  in  cafe  of  Ufpton  v. 
BafTet. 

11.  A.  a  woman  living  feparate  from  her  hufband  had  faved  mo- 
ney, 2nd  purcha/ed  in  B^*s  name  in  truft.  B.  lying  ill,  made  a  leafe  at 
the  requeji  of  A,  fir  200  years  to  C  on  condition  that  C.  (hould  pay 
the  profits  to  A.  and  alfo  upon  condition,  that  if  B.  furvived  the  nrft 
day  of  June,  and  then  payed  i  Ihilling  to  C.  the  leafe  fhould  be  void. 
B.  furvived  the  day  but  paid  not  the  billing.  But  after  B.fir  100 /• 
made  a  leafe  to  y,  S.  with  covenants  for  quiet  ei^oyment,  and  againft 
incumbrances  made  by  him.  B.  died.  C.  having  notice  given  him 
now,  and  not  before,  of  the  leafe  made  to  him,  enters  upon  J.  S. 
The  queflion  was,  whether  the  leafe  made  by  B.  at  A.'s  requeft,  in 
part  of  performance  of  the  truf(,be  fraudulent  and  void  by  the  fVatute 
27  Eliz.  4.  againft  J.  S.  as  purchafor,  or  by  virtue  of  the  r6* 
vocation  left  to  B.  who  made  the  leafe  to  Cf.  and  alfb  the  after 
leafe  to  J.  S.  As  to  the  intent,  it  was  faid  aga^ft  the  fraud,  that  the 
intent  was  the  performance  of  the  truft,  and  could  not  be  to  deceive 
a  purchafor,  becaufe  in  good  confcience  it  was  to  perform  the  truft 
to  one,  who  did  not  dired  any  fecond  fale.  As  to  the  fecond  branch 
it  was  faid,  that  at  the  time  of  the  fecond  leafe,  the  power  to  revokr 
was  lapfed  and  void,  and  fo  the  firft  leafe  became  abfolute  and  irre- 
vocable. Mo,  757.  Trin.  2  Tac.  Sheldon  v.  Hanbury. 

12.  In  an  information  on  the  ftatute,it  was  adjudgeci,  that  if  one, 
after  marriage^  voluntarily  ajjigns  a  leafe  in  jointure  to  his  wife,  with- 
out  any  confideration  ^the  wife's  portion^  or  2diy  other  recompence  by 
her  friends,  and  takes  the  profits  himfelf,  and  afterwards  fells  it  to 
one  who  had  not  any  notice  of  this  affiznment ;  it  is  within  the  fta- 
tute,  becaufe  voluntary,  which  {hall  be  intended  fraudtdent ;  but  if  ij 
had  been  in  confideration  of  a  portion,  and  for  a  provifion  for  the  wifis^ 
and  had  taken  the  profits,  and  then  fold  the  term,  it  had  been  odier- 
wife.  Nelf.  Abr.  090.  pi.  9.  cites  Cro*  J«  %$%  Colvil  v.  Parker. 

$  J;c.  B.  R.  in  cafe  of  Colvil  v.  Parktr. 

13.  A 


13»  A.  iht  grandfather,  B.  the  fadier,  and  C.  the  fon;  A,  on  the 
siarriage  of  B.  made  the  feme  of  B.  a  jointure  of  S.  and  at  the  fame 
time,  *  covenanted  to  demife  D,  to  B, — A.  demifed  one  moiety  accord- 
dingly,  to  commence  after  AJs  death^  for  looo years^  and  the  other 
moiety  to  commence  from  a  day  to  come,  provifo  if  B.  die  without 
iffifCy  or  make  any  leafcy  without  refcrving  the  ancient  rent,  the  leafes 
to  he  void\  B,  affigned  over  the  leafes  to  the  ufeofC.an  infant  to  pre^ 
vent  a  merger  by  defcent  of  the  inheritance^  and  with  this  colourable 
pretence,  that  CJhouldpay  his  debts.  The  affignment  was  to  feve- 
rai  perfons  of  credit,  but  delivered  in  a  fecret  manner  to  one  of  a 
meaner  quality;  A.  died;  B.  for  a  great  fum  of  money,  by  inden* 
ture  inroUed,  oargained,  and  fold  D.  to  W.  R.  It  was  refolved,  that 
though  at  the  time  of  the  aflignment  the  inheritance  was  in  A.  yet 
after  A/s  death  the  vendee  {hall  avoid  the  term,  the  faid  affignment 
upon  the  evidence  being  taken  to  be  fraudulent.  6  Rep.  72.  Pafch. 
5  Jac.  C.  B.  Burrel's  cafe. 

14.  The  words  ofay  Eliz.  4.  are  general,  and  there  is  no.  need  Cro.  T^^isS. 
Aat  he  that  fells  the  land  fliould  be  the  maker  of  ^z  fraudulent  eftatc,  ^^"^^  * 
t>r  incumbrance ;  but  if  the  eftate  be  fraudulent  the  purchafor  fhall    ^  ^^ 
avoid  it,  he  luho  will  thefellery  nor  ihall  any  colourable  pretence  of  pay- 
ment of  debts,  &c.  or  his  making  privately  z  jointure  on  his  wife  ie- 

cure  it,  if  the  fraud  be  proved  in  evidence,  or  confefled  in  pleading. 
Pafch.  5  Jac.  C.  B.  6  Rep.  72.  in  Burrel's  cafe. 

1 5.  If  ^Q  father  make  a  leafe  to  ajiranger  for  40  years  and  conti'^ 
nues  poffejfionj  and  after  conveys  to  a  younger  fon^  who  fells  it  for  a  va- 
luable confideration,  it  was  doubted  if  the  purchafor  fhould  avoid 
this  leafe.  But  it  was  laid,  that  if  in  that  cafe  the  fether,  after  the 
making  fuch  leafe,  had  fuiFered  the  land  to  defcend  to  his  eldeft  fon, 
who  had  been  privy  to  this  truft,  then  the  purchafor yr^w  the  eldeft 

fon  fhould  avoid  this  leafe.    Lane  113.  Pafch.  9  Jac.  in  the  Exche* 
qu«^r,  in  cafe  of  Clerk  v.  Rutland. 

16.  Every  voluntary  conveyance  is  not  fraudulent^  but  prima  Chan, 
facie  it  is  prefumed  to  be  fo  againft  purchafors,  unlefs  the  con-  ^^*jjf»  j'J' 
trarybe  made  appear.   Chan.  Cafes  100.  Hill.  19  &  20  Car.  2.  HoiforJ. ' 

Douglafs  V.  Ward.  S.  p.  where 

there  is  a 
•onveyance  fo^  a  confideration.— —So  where  perfons  of  honour  are  tniileesy  per  Fincli.  C.  Choou 
€^eS|a9Z*  Mich.  aSCar.  ft.  Bifco  v.  £.  of  Banbury.  * 

17.  A  conveyance  cannot  be  fraudulent  againft  articles'^  unlefs  ano- 
ther conveyance  be  executed  in  a  legal  courfe.  Hill.  23  &  24 
Car.  2.  I  Ch.  Cafes  217.  Holford  v.  Holford. 

18.  A.  made  a  leafe  for  gg  years  in  truft  to  raife  portions  for  his  Mori^^^r 
thildnni  fome  years  after  A.  mortgages  the  fame  to  B.  for  500  «-^'^'"ana 
years,  but  with  notice  of  the  fettlement;  the  laft  leafe  was  fet  aiide  n^ej^t/L 
to  as  not  to  hinder  the  railing  the  portions.     Fin.  R.  439.  Mich,  mlitwift 
31  Car.  2.  Aldridge  and  al.  v.  Duke  and  al.  ^^  ™or«- . 

•*   .  ®  .«:*Sed  lands 

which  was  recited  to  be  in  confideration  of  a  portion  paid,  and  then  be  mortgages  a  id  fim  to  anothsr 
ftrjon  wAo  bad  mtkt^f  tbtmnturt  at  tht  tim  of  the  mortgage  j  'there  were  no  articles  f>revious  totbc  join, 
ptrty  nor  avy  money  ^rtvtdto  htpaid  after  the  marriage  ;  the  hulband  died ;  on  a  bill  by  the  wife  to  be 
let  into  her  jointure,  on  payment  of  one  third  due  on  the  firft  mortgage,  without  being  obliged  tu 
redeem  the  fecond,  as  having  notice' of  the  jointure,  it  was  decreed  at  the  Rolls,  that  Ihe  mad  re- 
d§ma  hoih  j  «nd  oa  appeal  X^  C«  King  Uii^  it  can  never  be  a  qu«ftitO|  whether  a  voluntary  fet- 

tloroenCi 
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tiement,  be  good  againft  purch.iforsi  and  affirmed  the  decree.  Sel.  Ch.  Ca.  in  Ld.  King's  time^ 
65.  Mich.  12  Gea  i.  1716.    Gardiner  v.  Painter.  A  purchafor  for  valuable  crafiden- 

tioajhall  boU,  or  take  place  again  ft  a  prior  voluntary  fettlemenCy  though  he  bad  ex^tfs  matiee 
thereof;  at  the  time  of  his  purchafe,  fuch  voluntary  fettlement  by  27  fAfss.  being  made  void 
againfl  a  purchafor  with  or  without  notice.  Mich.  1727*  per  Cur.  Abn  £qa.  Cafe;,  354.  Tookins 
V.  £Uis. 

2Ch.R.74.  ig.  A  voluntary  conveyance  is  a  fraudulent  conveyance  as  to  a 
Thorn^'v*'  ptLvchafor^  and  therefore  notice^^  or  no  notice  is  not  material  in  fuch 
Newman,     cafe.  I  W.  &  M.  N.  Ch.  R.  161.  Watlcins  v.  Stephens. 

20.  A  enters  into  partnerjhlp  with  B.  C.  and  D.  for  21  years, 
for  digging  fnincs  in  aJ's  kndsj  and  A.  to  have  fuch  a  fh^e  in 
confideration  of  his  ownerfhip  of  the  land;  A.  dies;  his  widow  fets 
up  a  voluntary  fettlcTnenty  afier  marriage  for  a  jointure  ;  it  was  iniifted 

r  r2Q  1  that  the  plaintiffs  B.  C.  and  D.  were  in  nature  of  purchafors,  and 
that  by  27  £1.  all  voluntary  conveyances  are  void  as  againft  pur« 
chafors ;  and  there  was  a  difference  between  purchafor s  and  creditors^ 
for  the  13  £1.  makes  not  every  voluntary  conveyance,  but  only 
fraudulent  conveyances,  void  as  againft  creditors,  fo  that  as  to  cre- 
ditors, it  is  not  fufficient  to  fay  the  conveyance  is  voluntary  but 
m\ii\  ihew  they  were  creditors  at  the  time  01  the  conveyance  made, 
or  by  fome  other  circumftances,  (hew  it  was  made  with  intent  to  de^ 
ceive^  or  defraud  a  creditof.  But  as  to  purchaibrs  all  voluntary  con- 
veyances are  void  without  more.  The  court  inclined  that  plain* 
tins  were  as  purchafors  and  to  decree  an  execution  of  the  agree- 
ment againft  the  voluntary  fettlement.  Mich.  1695.  2  Vern.  326* 
Shaw  and  al.  v.  Standifh. 

21.  Reverfioner  in  fee  of  a  copyhold  eftate  furrenders  it  to  his 
heir  apparent  in  tail,  remainder  to  his  own  right  heirs,  and  this  was 
in  order  that  hisfon^  coming  in  as  a  purchafor^  and  not  as  heir,  after 
his  A^xhpould  pay  a  Ufs  fine\  afterwards  ^t  father  on  a  treaty  of 
marriage  of  his  fan  with  B.  tells  B^s  friends  that  this  copyhold  was 

,  fo  fettledj  and  propofed  therefore  a  fettlement  of  other  lands  on  B. 

Whereupon  a  fettlement  was  made,  the  marriage  was  bad,  and  a 
portion  paid  of  2000  /.  Afterwards  the  father  fettles  the  copyhold  on 
afecond  wife.  Ld.  Cowper  decreed  the  furrender  good  to  the  fon, 
and  though  voluntary  atfirfl^  yet  upon  his  treaty  of  marriage,  it  be- 
ing regarded  ^  a  principal  inducement  to  it,  it  nozv  became  valuable^ 
and  ought  to  be  confidered  as  if  it  had  been  then  furrendered  to  the 
ion,  and  difmiflTed  the  bill  of  thp  father's  fecond  wife  and  her  truftees 
with  cofts.     Ch.  Prec,  "275.  Hill.  1708.  Kirk  v.  Clark. 

22.  A  fettlement  rrny  be  ?nade  after  marriage  [without  articles  or 
agreement  precedent]  and  not  be  fraudulent  againft  purchafors ;  as 
if  a  marriage  be  had  and  in  confderation  ofajum  of  money  paid  after 
the  marriage  [and  which  the  hufband  was  not  intitled  to  before]  it 
will  be  good,  as  was  faid  by  counfel ;  to  which  Ld.  C.  King  faid, 
that  that  would  be  as  a  new  agreement  for  a  valuable  confideration^ 
and  for  a  fum  of  money  to  which  he  had  not  been  intitled,  unlefe 
he  had  confented  to  the  making  fuch  jointure,  and  would  be  good 
againft  purchafors ;  but  if  he  make  a  jointure  in  confideration  of 
fitioney  which  he  was  then  intitled  to,  it  is  voluntary.  Sel.  Ch.  Ca^ 
in  Ld.  King's  time,  65.  Mich.  12  G^o.  u  1726.  in  cafe  of  Gar- 
diner V.  Painter. 

(K)  Relating 
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(K)  Relating  to  Landlords  and  Tenants,  and  othcp 
Perfons  claiming  Right  in  the  Lands. 

I.    A    '  Held  lands  of feveral  lords,  znd  in  order  to  defrauitiiitm.  *^^*'; 
-^  •  of  their  heriots  made  a  fraudulent:  ^J^  of  all  his  horfes  to  B.  ^'^.^^  ^j 
who,  to  prevent  the  lord  from  feifmg,  infifted  bn  his  fraudulent  gift;^  Manwooa 
upon  which  the  lord  brings  debt  on  the  ftatute  i3^£Hz.  S^M  J*^  llo^li^,^ 
value  of  all  the  horfes  fo  given  away,  though  he  claSned  hut  one  he-  j,^.  ^^^ 
riot;  and  whether  or  no  the  plaintiff  could  recover  the  value  but  of  per  Moun- 
fine  or  of  all  was  the  queftion  ?  and  per  Dyer  and  Harper  J.  the  acr  [on  J.^ i^||i4 
tion  well  lies;  but  Manwood  e  contra,  D.  351.  b.  pL  23.  c.  B.  Crcf- 

well  V.  Cpke. S.  C.  cited  Arg.  3  L«v.  354.  out  of  D.  351. 

2.  If  A.  ?naies  a  lea/e  for  years  by  fraud,  and  covin,  and  after  ^P^^'!^^ 
piakes  another  leafe  bona pde,  but  without  fine  or  rent  referved;  the  ^  .^Eliz. 
fecond  leffee  fhatl  not  avoid  the  firft  leafe  ;  for  it  was  agreed,  firft,  c.  b.  s.  c. 
^t  by  the  common  law,  eftajte  made  by  fraud  fliall  be  avoided  by  J^^^'^J^^** 
him  only  who  had  former  right,  title,  intereft,  debt,  or  demand,  but  ^^  rent  ^a? 
that  he  who  has  a  later  right,  &c.  could  not  avoid  gift  or  cftate  pre-   reserved 
jcedent  by  fraud  at  the  common  law.     Secondly,  that  no  purchafor  though 
fliould  avoid  precedent  conve)rancc  made  by  fraud  and  covin,  but  he  ^^^J  ^j^^ 
who    is  purchafor  for  money,  oc    other  valuable   conlidcration.   Deeds,  605. 
3  Rep.  83,  cites  it  adjudged.    Trin.    37  EUz.    C  B.    Upton  v..  pir  Hj  »^ 

pallet.  by  faying 


Lejfu  at  a  rack  rent  has  Hcen  adjudged  at  lr,w,  iliough  he  paid  no  fine, to  be  a  ^ificiwjor  within  ttie 

ibrme.  2  Vcrn.  317.  Arg  in  the  cafe  of  Shaw  &  al.  v.  Standilh.- 6  Rep.  7a.  b.  Burrcls 

cafe f.Cro,  J.  i8i.  cites  it  \%  ailjudsed  29  Jiiiz.  in  cafe  of  Hmd  v.  CoUin$.  L5  3^  J 

3.  One,  that  could  read,  made  an  ^greermnt  for  a  leafe  for  %\  ^^^^'^  ' 
jedrs,  the  leffor  himfelf  ir^  the  leafe  hut  for  one  year,  and  read  it  for 
7.1  years,  and  after  the  expiration  of  a  year  eieded  the  leflfee,  and 
be  brought  a  b/U  in  Chancery,  to  be  relieved  upon  all  this  matter 
which  was  in  proof;  but  it  was  dijmijed  with  co/ls  \  for  it  was 
within  the  ftatute  of  frauds  and  perjuries ;  and  being  able  to  read  it 
was  his  own  folly  ;  otherwife  if  he  had  been  unlettered.  Hill.  35 
^  36  Car.  2.  Skin.  159.  Anon,  in  Chancery. 

4*  II  Geo.  2.  cap.  19.  §  12,  Every  tenant,  to  whom  any  declarar 
tion  in  ejeSfn^ent  Jhall  be  delivered,  Jhall  forthwith  give  notice  thereof 
tp  bis  or  her  landlord  or  landlords,  or  hiSy  her,  or  their  bailiff',  or  re- 
fiiver,Mnder  penalty  of  forfeiting  the  value  of  I  years  improved  or  rack 
rent  of  the  premifes  Jo  demifed  or  holden  in  the  poffejftpn  offuch  tenant^ 
to  the  perfon  ofwhoin  he  or  Jhe  holds,  to  be  recovered  by  aSfion  of  debt^ 
wherein  no  ejfoign,  proteSHon^  or  wager  of  law  Jhall  be  alloWedy  nor  any  ^  ^ 

pwre  than  one  imparlance* 

yo^.Xni.  .  Tt  (K.  2)Volua- 
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(K«  2)    Volabtary  Conveyances*     In  what  Cdt$ 
they  fhall  be  faid  to  be  Fraudulent. 

f  •  T  F  one  makes  a  voluntary  conveyance  in  conlideratioo  of  na<» 
-^  tural  aSe£lion,  and  is  not  at  that  time  indebted  to  any,  nor  in 
treaty  with  any /or  tit/ale  of  the  lands,  fuch  conveyance  has  no 
badge  of  fraud,  but  otherwife  it  is  if  he  be  indebted,  or  in  treaty  for 
the  (ale  of  the  ]&ds.     811.446.  Pafch.  1655.  Anon. 

2.  A*  ieifed  in  fee*tail,  in  purfuance  of  feveral  promifes  to  M. 
his  coufini  fuffered  a  common  recovery,  and  declared  die  ufes  to 
M.  and  her  heirs  after  his  death,  and  after  he/old  the  land  to  J.  S. 
who  was  alfo  his  coufm  for  a  1000  /.  the  faid^nf  conveyance  not  be- 
ing difcovered  till  after  his  death ;  the  court  held  the  deedrfufes  ef 
the  common  tecffotry  to  be  fraudulent  within  the  ftatute.  Sid*  133. 
Pafch.  15  Car.  2.  B.  R.  Fitzjames  v.  Moys. 

3.  In  a  trial  at  bar,  the  fan  and  daughter  of  A.  were  defendants ; 
the  a£tion  was  an  eje£hnent ;  the  defendants  admitted  the  point  of 
A**s  bankmftcyj  but  fet  up  a  conveyance  made  by  A.  to  them y^r  the 
payment  ^  I  $00  h  apiece^  being  money  given  them  by  their  grandfather 
B.  to  whom  A.  took  out  adminiftration.  Per  HaleCh.  J.  it  is  a 
voluntary  conveyance  unlefs  you  can  prove  that  A.  had  goods  in  his 
bands  of  B/s  at  the  time  of  the  executing  it ;  fo  they  proved  that  he 
had,  and  there  was  a  verdift  for  the  defendants.  Mod.  76.  Mich. 
22  Car,  2.  Sir  Anthony  Batcman's  cafe. 

4«  If  Ac  fin  be  dijfolute^  and  ihe/ather  with  advice  of  friends  doth 

fettle  things  fo  that  be /ball  not  fiend  all^  though  here  be  not  a  con- 

fideration  ot  money,  yet  it  is  no  fraudulent  deed;  and  a  deed  may 

be  voluntary,  and  yet  not  fraudulent,  otherwife  moft  of  the  fettle- 

ments  in  England  ^^wuld  be  avoided ;  per  Hale  Ch.  J.  and  Twifden 

Juftice.  Mod.  119.  Pafch.  26  Car.  2.  Lord  Tenham  v«  Muilins. 

*  ^•™*.  5.  Voluntary  fcttlement  made  by  the  father^  is  fraudulent  as  to  any 

169SU  mortgage  made  by  himfelf,  otherwife  as  to  a  mortgage  made  by  the 

Sanders  V.  foH*  Vern.  46.  Pafch./i682.  Jones  V.  Purefoy. 

r  r-^l  1       6.  Every  voluntary  conveyance  is  not  therefore  fraudulent)  but 

ifa/iL  if  there  was  a  reafonahU  caujefor  making  itj  may  be  good  and  valid, 

joins  in  a-'  even  againft  a  creditor ;  per  Jef&ies  C.  2  Vern.  44.  Pafch.  168 8. 

licninghcr  ;n  cafe  of  Sagittary  V.  Hide. 

joiniurifZad    »  o  / 

the  fame  day  a  new  one  is  made,  and  of  f^Teater  value,  aad  without  articles,  or  agrBementyk  is  noc 
liraadulent  againft  parchafors.  2  Lev.  70.  Mich.  24  Car.  2.  B.  R.  Scot  v.  Bell.'  ■  A.  uafarjry 
conveyance  made  by  a  hufl>and  in  place  of  a  jointure  bcfor&.jnarriage  agreed  to  be  made  on  the 
wife,  and  of  a  like  value,  though  by  a  different  way  of  grant,  as  by  a  leafe  to  traftees  for  100  year,- 
aud  though  it  was  indorfejtlkttwhin  a  yAntureJhmfd  btJ^ttUH  uton  ba  of  looo  1.  per  atm.  MCordu^  fe't^ 

Jirft  agreement,  then  tbt  k^jijhomid  be  void ;  yet  it  was  held  after  the  baron's  deatl),  he  haviog  made, 
no  other  jointure,  that  thi9  conveyance  was  good  againft  a  purchafor.  Cro«  J.  454.  Mich.  1 5  jac. 
B.  R.  Griffin  V.  Stanhope.-^— Vent.  X94.  Pafch,  24  Car.  a.  Sir  Ralph  Bovey 's  cafe  ■  ■.  ClayL  39. 
hfSiX  A^ifoi  II  Car*  !•  coram  Vernoo.  Anon. 

7*  In  debt  upon  a  recognizance  forfeited  by  rcafon  of  an  efcapey  a 
Yoluntary  fcttlemefit  made  30  years  before  the  efcapc  was  adjuc^ol 


te  be  firaildulcot  Arg.  Pafi^.  i688»  ^  Vero.  44»  tiw  it  «8  9^^ 
jmbied  in  B.  R*  in  Lenthali's  caTe. 

8,  A*  purchafcs  a  copyholdi  «nd  takes  a  fummler  to  himftlfy  bit 
nmfi  and  his  daughtery  ana  their  heirs }  A.  as  vilible  owner  of  tho 
cfbite  takes  on  ium  to  make  a  Qonditional  furrender  by  way  of  fmri-*^ 
gage  to  the  plaintiff,  and  dies ;  plaintiiF  brings  a  bill  againft  the  mo* 
dier  and  daughter  to  difcover  their  title,  and  to  fet  aftde  their  eftate 
as  fraudulent  againft  him,  who-  was  a  purchafor;  but  bill  difmifled^ 
though  without  cofts  \  for  per  Lds.  Commiffioners,  the  hufband  and 
wife  take  one  moiety  by  eatiert]es5  fo  that  the  hufband  cannot  allen^ 

nor  difpofe  of  it,  fo  as  to  bind  the  wife^  and  the  other  moiety  is  well 
vefted  in  the  daughter.  2  Vern*  lao.  Hill.  i690»  Back  v.  An-^ 
drewes. 

9.  Father  makes  a  voluntary  fettlement  on  truftas  to  raife  fkomy 
to  pay  his  dthts  and  portions  for  younger  cbildreny  referving  50  A  per 
ann.  to  himfelf  for  life,  remainder  to  his  fon  for  life,  remainder,  &c« 
Father  continues  in  pofleffion,  and  12  years  after  contracts  new  debts 
by  bond*  Per  Hutchins  commiffioner,  it  is  a  fraudulent  fettlement 
aind  not  purfued}  for  the  trufteea  did  not  enter  according  to  the 
deed,  but  let  the  father  live  in  the  houie,  but,  the  other  2  commif- 
fioners doubting,  it  was  fent  to  law*  2  Vern.  261.  Pafch.  16924 
Hungerford  v.  £arle. 


(L)  In  Rcfpeft  of  Po^^cr  of  Revocation, 

:•  JjT  27  EL  cap.  4.  §  5*  if  lands  be  frft  conveyed  with  clatsfe^  A  corttey* 
^  provijion^  or  condition  of  relocations  determination^  or  altera-'  ^^j^^ 


votOy  accorasng  to  toe  power  given  loeretfy't  in  lois  caje  jucn  nrji  con^  iuarZciJ 
veyancts  Jhall  be  void  againft  thf  vendee^  and  all  others  lawfully  claim"  bloodU  ooc 
ingfromy  by^  or  under  him,     Howbeitj  no  lawful  mortgage  mads  bona  a  conTojr- 
fide  without  fraud  fiatt  be  impeached  by  this  ait.  tXK- 

Jidfradm^  within  this  ftatute>  to  make  void  a  fwmir  coave)raace  -with^o«Mr  vfrtifUi^tm*    Mo*  ^ot  • 
Trin«  41  EHz.  in  Chancery ,  Biirsh's  cafe.  als.  Burgh  (Lady)  v.  Williams. 

'  If  A.  bar^Jits  a»id  fellt  his  Und  to  B.  with  intent  M  tnak$  B.  itnantto  theprteipep  and  B.  fii/fen  X 
recovery,  declaring  by  indenture  the  ufti  to  A,fw  life,  remainder  over  "w^titLpvuter  to  A.  ofrtv^atimy 
A*,  ihall  be  (laid  to  be  theferfin  nobo  makes  thi.  tonveyewce,  and  therefore  it  A»feih  Che  fame  land  af' 
terwards  to  C.  for  valueAit  c^nfidtrathnp  the  iirft  conveyance  is  void  as  to  C.  by  this  ftatutCi  and  if  A. 
had  made  a  kafl  of  the  land,  after  the  fird  conveyance,  this  ihall  noc  be  faid  an  txtmgvi/hment  oftbt 
pvwer  ofrtvocatan^  f o  as  to  make  void  the  fale  to  C*  Per  Cur.  Mb.  615.  Pafch.  4a  Eliz.  C.  B. 
Bullock  V.  Thome. 

A.fe.ffd  of  land  m/rv^  for  B.  raaVds  a  kafe  for  years  at  B/s  rcqucft  fo  C  on  condition  that  (7;  pay 
tbt  profits  to  B.  and  that  //  A,  furvivi  futh  a  Say  the  leaf*  to  be  void  on  paywtnt  of  12  d.  to  0!— — *- 
A.  furvives  the  day,  but  does  not  pay  the  moneys  and  after  in  conJiatratiM  rftool.  ^.  makes  4 
Jioft  to  D.  and  Chen  dies,  after  xvhich  C.  on  noti4e  ef  the  leafe  to  him,  enters^  and  D.  brought 
ejeAroent.  It  was  faid,  that  thefafi  ]«afe  iMioc  firaadiiltnl,  noi*  within  this  ftatute,  and  that  the 
fo'vmr  ofrtvocasifm  being  e^wuijhed  zx.  the  time  of  making  the  ficofid  leafe^  the  fir{kb<came  abfoIttt$ 
Midimvoeublu    Mo.  757.  Trm.  a  Jac  Sheldon  v.  Haadbory. 

a-  If  A.  referves  a  power  to  himfelf  to  revoke  by  ajfint  ofB.tixA  [  53a  ] 
lifter  A.  bargains  andfiSs  the  land  to  CL  this  is  a  good  bargain  and 
&te,  and  widiia  tb«  remtdf  of  the  27  £li««  4.  3  Rep*  ^2*  b.  in 
Twine's  cafe* 

T  t  a  3.  If  . 


«^- 


fiaua. 


3:  If  a  man  has  power  of  revocation)  and  after)  to  die  intent  t» - 

defraud  a  purchafor,  he  levies  afine^  or  makes  fe^Jfrnent^  or  other  con- . 
veyance  to  a  firanger^  and  thereby  extinguijbes  bis  power,  and  then 
bargains  and  Jells  the  land  to  a  third  ferjon  for  a  valuable  confidiratianj 
the  bargainee  (hall  enjoy  the  land ;  for  as  to  him  the  tine,  &c.  by  * 
which  the  condition  was  extind^  was  void  by  the  ftatute,  and  (b  the 
firjl  claufe,  which  makes  all  fraudulent  and  covenous  conveyanas  void  ' 
as  to  apurcbajot\  extends  to  the  hfi  claufe  o^  thtvtiu  viz.  ^i;A«n  he  who 
makes  t/je  bargain  and  fale  had  fower  of  revocation.     3  Rep.  83.  a. 
in  Twines's  cafe,  cites  38  Eliz.  C.  B.  Lee  v.  ColfhiD. 

4.  Voluntary  ejlates  made  with  power  of  revocation  are,  by  the 
flatute  of  27  Eliz.  as  to  purchafors,  put  upon  the  fame  foot  widi 
conveyances  made  by  fraud  to  deceive  purchafors.  3  Rep.  83.  re- 
ports that  it  was  fofaid.  * 

5.  A  man  had  conveyed  his  land  to  the  ufe  of  himfelffor  life,  and 
then  to  the  witof  diverfe  others  of  his  blood,  with  future  power  of  re^ 
vocation,  as  after  fuch  afeaji  or  after  the  death  offuch  a  one,  and  af- 
ter, and  before  the  power  of  revocation  commenced,  he  (for  a  valu- 
able confideration)  did  bargain  and  fell  the  land  to  another  and  his 
heirs ;  this  bargain  and  fale  is  within  the  remedy  of  the  Astute ; 
for  although  this  ftatute  iaXth,  [the faid firft  conveyance  not  by  him  re^ 
voked  according  to  the  pouter  by  him  referved)  which  feigns,  by  the  li- 
teral fenfe,  to  be  intended  of  a  prefent  power  of  revocation,  (for  no 
revocation  may  be  made  by  force  of  a  future  power  until  it  comes 
in  effe ;)  yet  it  was  holden  that  the  intention  of  the  zSt  was,  that  fuch 
a  voluntary  conveyance  which  was  originally  fubje^  to  the  power 

.of  revocation,  be  it  in  prefent,  or  in  , future,  mall  not  be%ood 
j^inft  a  purchafor  bona  Hde  upon  a  valuable  confederation,  and 
if  other  conftruftion  be  made,  the  aft  will  fignify  very  little, 
and  it  will  be  eafy  to  evade  fuch  an  aft.  Bridgm.  23.  in  c;tfc 
of  Garth  v.  Eresfield,  cites  it  as  Mich.  42  &  43  Eliz.  3  Rep.  82. 
•b.  Standenv.  Bullock. 

6.  A.  covenants  ti  Jland feifedKn  confideration  of  love,  &c.  to  him- 
felf  for  life,  remainder  to  his  eldeft  fon,  &c.  with  power  to  leaf e  for 
%\  years,  and  referving  ^ power  to  revoke  the  ufcs  ;  A.  for  30  il  made 
aieafe  to  B.  for  21  years ;  though  the  power  was  ill,  being  on  co- 
venant to  fland  feifed,  yet,  having  power  of  revocation,  the  law  con- 

f*^m/rrirf  ft'"^  it  2fi  revoked  and  void  quoad  the  leafe,  and  that  A.  was  a  tc- 
Cichout  '  nant  in  fee  when  he  made  the  leafe  ^.  and  it  is  exprefsly  within  the 
other  con-  27  El.  4.  being  in  confideration  of  a  fine  paid.  Cro.  J^  180.  Triu. 
fl  w«S    5  Jac.  B.  R.  Crofe  v.  Fauftcnditch  als.  Shoreditch. 

to  be.refolved  that  it  was  fulB^  ient,  and  a  revocation  of  the  fofBicr  eiUte  quoad  ttut  leafe.    Cro.  J- 
zSo.  cit^  29  Eliz.  B.  R.  Hinde  v.  Collins. 


foy  where 
A.  had 
made  fuch 
convey- 
ante,  and 
had  made 


Godb.  289. 
pi.  416.  S. 
C— 2  Roll. 
K.  294-  S. 
C— S.P. 
and  refolv- 
ed  that  it 
wasfo 
wiihout 
averment 


7-  The  king's  debtor  is  feifed  of  lands  in  fee ;  and  being  fo  in- 
debted and  feifed  makes  afeojpnent  to  a  ft  ranger,  with  power  of  rcvo- 
catiGn,  and  iSes  without  revocation.  This  land  is  liable  to  the  king'f 
debt;  for  "it  was  in  the  power  of  the  debtor  to  revoke  this  fe- 
offment, and  then  without  doubt  the  land  had  been  liable  to  this 
debt ;  and  his  not  revoking  it  was  with  em  intent  to  defraud  tbo 
king  »&  the  law  will  prcfume  s  ao4  tl^erdfore  it  WV  adju(%ed  by 


the 


• 

the  two  Chief  Juftices  and  Chief  Baron>  that  this  land  is  liable  of  rraod 

to  the  king's  debt  by  the  common  law.   Jenk.  285.  pi.  19.      -■  V"***y!^ 

Marg.  cites  Pafch.  21  Jac.  in  the  court  of  Wards,  Sir  Ldward  qu^urrM 

Coke's  cafe.  &  tene- 

nieota  ha- 
buic.  S.  C  cited  Hob.  339*  in  cafe  of  Lord  Siieffleld  y.  Ratcli£f* 

8.  A.  before  marriage  with  M.  agreed  to  ajfun  1000 1.  a  year  for   f  ro^^  1 
a  jointure^  and   after  nrarriace  conveyed  lands  of  greater  value  to   K  7.  A 

^      A        ^      1  r    1  ^  '/  /L     r   1       •'t*  Nclf.  Abr. 

trujteei  to  her  uje  jor  100  years^  tf  Jhe  jo  long  live^  to  commence  Fra.  (A)  pU 

after  his  death,  but  there  was' an  indorfement  to  make  void  the  deed    m  ^ues  s. 

upon  the  miking  a  jointure  of  looo/.  a  year  according  to  the  firft  9^**"^  °"??* 

agreement,  and  in  the  leafe  there  was  a  provifo  to  determine  at  the      *  ^^^  ^ 

will  of  A*      This  was  held  a  good  kafe  being  made  in  purfuance  of 

the  firft  agreement,  though  no  mention  then  was  of  any  leafe  to  be 

made,  but  it  is  founded  on  a  good  conflderation  and  not  fraudulent* 

Cro.  J.  454.  Mich.  15  Jac.  J^.  R.  Griffin  v.  Stanhope. 

9.  A.  fettled  ajainture  on  his  wife  with  power  of  revocation^  and  af- 
terwards A.  on  the  marriage  of  B.  his  nephew  with  M.  agreed  to 
fettle  on  B.  lands  of  y 00 1,  per  ann.  Though  the  lands  fall  Jhort 
of  that  valuej  it  Ihall  not  be  fupplied  out  of  the  jointure ;  for  though 
the  jointure,  being  with  power  of  revocation,  was  fraudulent  as  to 
purchafors,  yet  it  was  nor  fo  to  the  nephew  or  his  wife,  being  made 
long  before  the  marriage.  Mich.  26  Car.  2.  Fin.  R.  146.  Parker 
V.  Serjeant. 

10.  Baron  and  feme  feifed  in  right  of  feme,  of  a  ri6lory^  in  confi-> 
deration  oi  marriage  of  their  fon^  and  of  a  portion,  to  be  paid  him, 
Itwy^ifine  to  four  others,  to  the  uic  of  baron  for  lifej  and  then  of  ^ww 
for  life,  remainder  to  thefon  and  his  hsirs^  with  a  power  to  baron  and 
his  feme,  If /V^  confent  of  the  faid  four  perfons^  or  the  furvivor  of  them 
to  revoke  the  ufes.  Baron  d\zs^fe?ne  enters  zndfeils  the  re^ory  for 
1400  /.  to  J.  S.  (who  had  notice  of  the  fine  andufes)  and  without  con-^ 
fent  of  the  furvivor  of  thofe  four,  there  being  only  one  then  living  ; 
and  refolved  per  Cur.  that  this  firft  conveyance  is  not  within  the  27 
Elix.  nor  fraudulent  againft  J.  S.  the  purchafof.  Jones.  94.  Mich. 
^9  Car.  2.  B.  R.  Buller  v.  VVaterhoufe. 

"  II.  A.  makes  a  voluntary  fcttlement  referving  a  power  to  mort-  pytifno 
gage  and  charge  the  eftate  with  whatfums  he  thought  fit ;  fo  that  he  fraud  bo 
may  charge  it  to  the  full  value.     'I'his,  in  efFeS,  amounts  to  a  ^^^^*  * 

{muer  of  revocation-^  and  therefore  fraudulent  as  againft  creditors,  ch^rie^with 
y  fbtute  and  judgment.     2  Vern.  511.    Trin.  1705.  ^larback  1000/.  (b«- 
Y.  Marbury.  ^  \ti%atarti. 

is  not  within  the  ftatuce,  per  Cur.    Lev.  i5Z«  Mich.  16  Car.  a.  B.  R.  Jenkins  v«  Keymii* 


(M)  Forfeitures  or  Penalties  inflifted  for  fraudulent 
Conveyances  and  abetting  the  fame, 

!•  13  Eliz,  cap.  5.  §  3.  enafts  that  ev^ry  '>f  the  parties  to  fuch  a  Avt^u„^  a 
fraudulent  conveyance^  tondjfui',  huigment  or  execution^  wbo^*bung  ^'J^^"^,'^^^^^^ 

Til    ,  priv} 


$ii  ifrattti. 

of  gD^^fin  frhf  thfrpmtdyflfaUwitfinghfjujH^  the  fame  U  It  Aur  bom  Ikte, 
a^mof'pn-  ^^  ^^P^  g^od confiderotiofty  or ft>aU  alitn  or  aJRgH  any  Umds^  Utfe  at 
eefs  by  ai.  g09difo  U  them  cnveytd  as  {^orefaid^  fitaU forfeit  one  yeof^i  valtte  rftbo 
tachmenif  lands^  kofe^  rotit^  common  or  other  profit  out  oftbefamoj  and  the  wbok 
within  this  ^'^  rfthe  goodsy  and  alfofo  much  money  as  fitaU  he  contained  im/keA 
Itacute.  L«.  covinous  hond\  and  being  thereof  comnffedjfl>aU  fuffirha^  a  yearns  im* 
47.  Mich,  frifonnient  without  baiL  And  here  the  faid  foffeitfores  are  to  bo  damdat 
Eurc.*l.   ^^^^^  ^ff^  i^f^^  ^^  the  farty  grieved,  : 

f.  A»  owes  B.  20  LznA  he  msk^zinndxAevt  gift  ^  his  goods  i^^ 

ftooo/.  though  A.  is  defr^iuded  but  of  20  il  jtt  B.  fliall  fixfeit  tbo 

V^hde  value  of  the  goods  fo  contrafied  i  per  Mouiifon  J.  bccaufe 

die  perfon  of  the  debtor  is  chargeable,  z  LiC.  8. 19  Efo.  C«  Bt 

Crefwell  v.  Coke. 

r  ^a^  1       3.     97  £li^'  ^-  4-  $  3*  ^na£b  that  every  of  the  parties  iofueb 

viJoWtd     f^etudulent  conveyances^  or  being  privy  thereunto^  who fimU juftify  the 

ift,  thM      fame  to  be  made  bona  fide,  and  an  good  conjiderati^  to  the  di/9urhanco 

whcreAv;    find  hindrance  of  the  purehafir^  or  of  any  other  lawfulh  cl^ssmmg^from 

^i2o /.     h  *^  "f^r  bimy  Jhalt forfeit  one  year's  value  of  the  lands^  or  other  here^ 

pad  bylv     ditanuntsfo  purcbafed  or  charged^  t^  be  divided  betwixt  the  fueon  and 

V.  loafjrg    the  party  grievedy  and  being  thereof convi^fedjJbaU  fujfir  ba^year'siuh 

i2^t/him   frjfonnunt  without  baif, 

during  bis  own  life  and  his  wife's,  and  for  afliirance  of  which,  a  mortga^wwi  made,  though  W.dUl 
*o<^jrtheniane7,yetishf  a/«rt-^^  wtbim  ty  Etiia.  hecmft  9ame4  at  fart j  im  u^  firhm^^ 


7*.^— -adly,  That  the  eftate  on  the  mortgage  was  %  Jujiciad  pmrchaftt  within  the  ftatitc  jdlfg 
That  mti  entire  yua^i  profit  ihall  be  foi-feiud  without  mffortienmeiK,  on  a  mortgage;  as  wdl  as  on  an 
abfoUuUg ;  (b  on  a  leaje  or  a  petty  amiuity  made  by  fraud— 4thly,  That  every  ctefeiidaiit  feooA 
guilty  (hall  pay  a  year's  valne  of  the  land,  tvtry  me  b^  bim^lf,  and  not  jointly  amongft  them  all  ■  ■  * 
5thly.  That  a  defendant  being  16  ytart  of  age,  and  privy  to  the  conveyance,  and  having  ;^i^  k  tn 
be  made  bona  fide,  (hall  be  poniihed  as  of/u//  /jg-*.— 6thl7.  The  bill  being  prejenrcd  mfy  m  thiif^ 
tut*,  the  court  of  Ssar'(^amber  could  not  imcreajeor  £mitij/b  tbtfoMoUy  of  the  ftitVUt,  noc  iaftftafm 
for  the  king,  Noy.  105.  Poolton  v.  Wifeman. 

Upon  evidence  in  an  aAion  on  this  ftatute,  defendant  on  his  <jMinr«(i/feii  m  cka^ctfj  depofed,  tfaac 

he  thought  it  a  gnod  ditd,  and  on  good  cotifideration^  and  refolved ift.  That  a  fnrMor,  alter  foch  «- 

Vowing,  (hall  not  hayc  an  rtt7;oji.— ^idly.  That  ftiwghtj  or  {UTtfttingjI  is  not  a  direA  aj^nutis^ 
-— ^dly.  That  it  is  not  a  voluntary  avowmg,  bvt  fuhfaenaj  and  fo  not  within  the  ftatute.— — >4tbly. 
That  he  that  had  the  future  tntereft  far  yrurs,  might  hare  an  aclioo  on  the  ftaUxUff^  »hoin 
|xii$ht  bav$  an  action  (or forgit^  dtids,hfc.  Noy.  115.  Covil  v.  Barton. 


(N)  A<^ions  and.  Pleadings  on .  the  fevcral  Statutes 

of  Fraud6. 

|.  ^  HE  a£tion  on  the  13  Eliz.  5.  is  not  a fiofidar aHionyhat  ex- 
'''    tends  only  to  the' party  grieved^  per  JDycrand  Manwood  J. 
19  Elix.  C,  B.  St  Le.  9  in  the  cafe  of  Crefwell  v.  Cook. 

2.  The  father  aliens  to  his  [on  arid  heir  for  ntoney  (and  mdhey  it 

-      -  -  .  -   .     contrary" 


ihewed  and  averred;  per  Harris  SeijeanL  3  Le.  254.  Mich.  32  klix« 
C.  B>  in  the  Sekjeant's  cafe,  (ays  it  was  lately  fo  adjudged  in  the 
iPoui^  of  Wards. 

3%  A.  brought  dSr^#  M#JI|Mfiigauift  B«9S  heir  to  1^ 

cntcrra 
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entered  into  the  bond.  B«  pleaded  riens  per  JefcenU  tit  having, 
long  before  the  a^on  brought,  made  ^feoffrntnt  of  the  lands  iy  defcent 
to  one  W.  but  this  was  proved  to  be  hw  frauds  to  bar  A.  efhh  a&ion^ 
and»  fo  avoid  feoffment  by  the  13  £//z.  5.  and  this  was  allowed  to 
be  liven  in  evidence  without  pleading  it,  becaufe  the  ftatute  was  made 
in  jupprejjion  of  frauds  and  therefore  muft  have  a  favourable  interpre- 
tation ;  and  it  would  be  very  unreafonal^e  to  oblige  the  party  to  plead 
-a  feofFmeflt  to  which  he  is  an  entire  ftrahger.  5  Rep.  6o.  Mich.  32 
and  33  Eliz.  B.  R.  Gooch's  cafe. 

4.  If  the  party  be  charged  with  a  fpectal  frauds  he  may  plead 
that  the  conveyance  was  made  bona  fide^  and  tt  will  be  a  good  plea 
without  any  traverfe.  Arg.  Goldib.  119.  Hill.  43  Eliz.  m  cafe  of 
Price  V.  Sandi. 

5.  If  the  ifjue  is  g^Titt^X^feifed  or  not  reife4  by  thefeoffmentyiht  co* 
vin  may  be  given  in  evidence,  when  the  feoffment  is  given  in  evi« 
dence ;  but  if  the  iflue  be  taken  diredly,  infeoffedor  not  infeoflFed,  the 
feoiFment  muft  be  avoided  by  pleading  the  covin  fpecially ;  for  it  is  a 
feoiFment  tiel  quel.  Hob.  72.  Trin.  12  Jac.  Humberton  v.  Howgill* 

■     Ne  infeoffa  pas^  cannot  be  pleaded.  Hob.  i66. 

6.  An  information  upon  the  ftat.27  ^^'^*  of  fraudulent  conveyances 
by  the  party  grieved,  though  brought  afier  the  year^  is  good>  and 
not  within  the  ftat»  31  Eliz.  5.  for  that  is  to  be  intended  of  coq^* 
men  informers.  Noy.  71.  Anon,  cites  it  to  have  been  fo  agreed  in 
one  Holden's  cafe. 

7.  A  conveyance  made  to  avoid  a  ward/hip  was  decreed  not  to  be  # 
given  in  evidence.  Toth.  105.  cites  Mich.  6  Car,  Biibop  of  Here- 
ford v.  Bright  and  Barkley. 

8.  If  the  ftat.  of  29  Car.  2,  3.  be  not  infifted  upon^  the  court  f  r )  (  1 
Will  compell  the  performance  of  an  agreement,  though  not  in  writ-  J^„j][|^ 
ing.  Arg.  10  Mqd.  404.  cites  it  as  held  in  cafe  q£  Kingfinan  v.  fame  wat 

Kingiman.  done  per 

PAfkerC. 
Pafch.  4  Geo.  1. 10  Mod.  405.  in  cafe  of  Nab  ^  Nalv      ■        And  O.  fiqo.  R.  146.  Joncf  f« 
Nab.  S.  C. 


(O)  By  Perfons  intruftcd.  «^«W 

I.  A  gave  to  B.  feveral  fums  of  money  to  put  out  at  intereft  for  his 
*"•  •  ufe.  B.  pretended  he  had  put  it  out,  and  that  he  had  the  fe- 
curities  in  his  cuftody,  when  in  truth  he  had  purchafed  copyhold  lands 
in  bis  own  name  with  the  money,  and  was  admitted,  and  furrendered 
thf  fame  to  himfelf  for  life,  and  after  to  a  nephew.  This  beine 
found  out,  B.  entered  into  a  ftatute  to  fiirrender  to  A.  the  copyhol^ 
and  B.  furrendered  accordingly ;  but  before  that  A*  viras  admitted 
B,  died.  The  nephew  being  prefented  as  next  heir  of  B.  the  lord 
ihrould  not  admit  A.  on  a  biU  brought  by  A.  and  the  eftate  of  B. 
appearing  not  fufficient  to  iatisfy  A.  and  B.  having  promifed,  that 
his  nephew,  when  of  age,  ftiould  furrender,  it  was  decreed  that  A, 
ihould  hold  the  lands  till  the  infant  come  of  age,  and*  then  he  (houKl 
furrender  s  Per  Ld.  K.  Coventry.  NelC  Ch.  R.  33.  Cofin  v.  Young 
dod  Fuller. 

Tt4  (P)Br 
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(P)  By  Conftruaion. 

^o^hcrt^  r,  A  Was  tenant  for  life,  remainder  in  tail  to  B.  his  feo.  J^.  S. 
Ur/tV'  ^*/«>^/«^  that  A.  had  fees  applied  to  B.  to  procure  a  leafefor 

years^  and  three  lives  of  A.  for  400  /.  fine^  and  a  fmall  yearly  rent,  A  <»£/  /.  i. 
the  fon,         rttf /  A,  bad  power  to  grant fuch  leafe^  and  intermeddled  in  the  procuring 

UutfThc^fa-  ^'^'  ^^^  P^^^  ^^  ^^  money  was  applied  to  B/s  ufe.  Decreed  that  A. 
ther  had  no  3^^  B.  both  join  at  their  own  cofts  to  confirm  the  leafe  to  J.  S.  the 
tK>wert6  plaintifF  during  the  eftate  thereby  granted.  Anno  1649.  N.  Ch,  IL 
f^c'I^*"  '46.  Hunt  V.  Carew. 

quainted  the  father  of  it ;  but  B,  Jufftrtd  tbi  l^ee  to  lay  cut  2800  /.  m  imfravrmtf^f  vUhst  «■• 
fuaititit/^  him  that  j^,  iyA  m  right  to  ^rant  fuch  Uof^  but  encouraged  hitti  to  proceed.  It  h'SS  de- 
treed  that,  the  leflee  (hoold  hold  during  the  relidue  of  the  terra  againit  B.  his  fjtber  being 
dead.  Hill.  9  Anna*,  O.  £qu.  R.  85.  Honing  v.  Ferrers..  '  ^'  Abr.  £qu.  Cafes,  357.  S. 
C.  Haning  v.  Ferrers. 

•  Vern.  2.  A,  having  title  to  an  cftate^W^j^^  andfuffering  a purchafir  to g§ 

i68i^s"'c    ^  without  difclofing  his  title  was  poftponedi  2  Vern.  151.  cited  hf 
the  court  in  the  cafe  of  Hunfden  vi  Che3fnejrj  as  the  cafe  of  Dr.  Amias;. 
•The  cafe  was  mortgagee  or  conufee  of  a  ftatute  was  inquired 


of  by  one  treating  for  the  purchafe  of  the  land,  if  it  was  free  from  in-'- 
cumbrances,  who  faid  it  was,  on  which  he  purchafed,  and  was  re- 
lieved. Cited  Mich.  34  Car.  2.  in  the  cafe  of*  Hobbs  v.  Norton. 
•   a  Chan.  CafeS)  128. 
^his  ivas  3.  A  gentleman  of  3000  /.  per  ann.  being  tricked  into  a  recog- 

^^  fh"  nizance,  (by  zfcrivener^  who  wormed  himfclf  in  as  a  co-fccurity) 
tbiMafter  ^*^^  1000  A  of  which  360/*  only  was  paid  to  himfelfj  and  the  re- 
ef the  RoUs,  fidue,  after  fevefal  delays,  being  made  up  in  money  and  goods,  &c. 
and  upon  to  the  fcrivener  (in  confederacy  with  the  lender),  was  relieved  on 
the  Lor^  the  circumftances  of  fraud,  and  decreed  to  rengy  onlv  the  300  /. 
Chanceliori  and  intereft,  and  a  perpetual  injunction  againu  the  itatute,  as  te 
the  decree  the  plaintiff;  per  Somers  C.  HiJL  1697.  1  Vern.  346.  Smith  v, 
^f  KUi""'  Burroughs  and  Loader,  m 

1697.  Ch.  Free.  80,  8i.  Smith  v.  Loader  and  Burroughs. 

4.  A.  devifed  '300  /.  to  B.  but  ifB.  married tvithout  confcnt  efC.^-^ 

r  -^g  1   C,  to  have  the  300  /. — B.  married  D. — C.  knew  of  the  courtfbip 

^  ^  *^     J  and  the  marriage  had  with  the  privity  of  C.  but  he  never  confented 

or  contl'adidted.  Cowper  K.  thought  it  a  tacit  confent  and  a  frauds 

and  decreed  the  300  /.  to  B.  Hill.  1706.  2  Vern.  580.  Mefgret  and 

Ux.  v.  Mefgret. 

it  is  not  nc-       5.  A.  had  two  daughtets  B.  and  C— A.  vras  tenant  for  life  of 

fuch  feme*'  lands,  remainder  to  B,  a  feme  covert  in  tail;  on  a  treaty  of  marriage 

tovert  or     between  J.  S.  and  C.  J.  S.  iuhited  on  1000  /.  which  A.  Could  not 

infant  be      give  B.  and  her  hufband  encouraged  the  marriage^  zndfolicited  A.  t9 

^^Zr"ht'  ^^'^'^'y  '*^  /«^^//f//  lands  to  J.  S.  and  C  which  A.  did :  it  was  decreed 

ru  chafe,     ^f^^^  A.'s  deadi,  that  B.  fhould  be  bound  by  the  conveyance,  and 

if  it  appears  levy  a  fine  on  penalty  of  payment  of  cofts  ^  and  a  perpetual  injunc* 


^n  granted  to  T.  S.  aad  C.  for  quiet  pofleffion.  Tr.  9  Geo.  9  Mod.  vrenprhf 
3S.  lavage  V.  Fofter.  S.Ut 

could  not  be  done  without  their  knowledge,  and  they  gave  no  notice.  9  Mod.  370 

6*  J^i  facet  e§nfentiri  vidiiur*  See  Maxims*  , 


(Q^)  By  Conftfudtion,  as  to  Mortgagees.  , 

J,    A   Prior  incumbrancer  witnejjes  afubfequent  mortgage^' 2nd  told  Where  a 

^^  the  money  lent  at  his  matter's  chambers,  being  his  clerk,  gj^^^™^* 
and  for  that  alone  had  his  own  fecurity  poftponed.  Tr.  1690.  2  wittufs  to 
Vern.  151.  in  the  cafe  of  Hunfden  v.  Cheyney,  cited  as  the  cafe  of  afecond 

Clare  v.  Earl  of  Bedford -Though  he  Ws  an  infant.  Tr.  ^^^^^^^ 

9  Geo.  9  Mod.  38.  Savage  v.  Foster,  cites  the  cafe  above,  but  appears 
adds  that  the  infant  was  clerk  to  an  attorney^  and  ingrojfed  the  fub-  not,  that  he 
fequent  mortgage.  ^^tli^t 

.contents, yet  fince  it  did  not  appear  bat  that  he  inight  know  them,  it  would  be  prefumedy  that  i£ 
he  could  write  or  read,  that  he  knew  the  fubilance  of  the  deed,  which  he,  having  atteftcd  it,  un- 
denook  to  fupport  by  his  evidence,  and  he  not  acquainting  the  fecond  mortgagee  with  his  former 
mortgage,  the  fecond  mortgagee  (hall  be  preferred,  per  Cowper  C.  Wms*s  Rep.  394.  Hill.  I^17« 
Mocatto  V.  Murgatroyd.  ■  ■  But  in  a  note,  there  it  is  faid,  that  King  Ch.  in  Mich*  I73«. 
thought  that  a  bare  atte(tacion>  without  otlier  circuxniUnces  of  prefuroptive  notice,  was  not 
lUQlciedt. 

2.  A  counfellor  has  a  ftatute  from  A.  and  Is  advlfed  with  about 
lending  rooo/.  on  }  mortgage  by  B.  to  A.  and  draws  the  mort- 
gage, in  which  was  a  covenant  that  the  eftate  was  free  from  incum- 
brances, and  conceals  his  own  ftatute.  Per  Cur.  If  he,  who  only 
conceals  his  incumbrance,  (hall  be  poftponed^  much  more  ought  a 
counf<;llor  a£ting  thus,  and  decreed  accordingly.  Mich.  1699.  2 
Vern.  370.  Draper  v.  Hill,  &  al. 

3.  A.  mortgaged  his  land  to  B.  and  propofing  to  borrow  money 
of  C.  on  the  fame  land.  C.  fends  D.  to  B.  to  ajk  B,  if  he  had 
any  »nortgage  on  A.^s  land^^^B,  fatd  he  had  «fl^— but  D.  nevcf  told 
B.  that  C.  was  about  to  lend  money  on  the  fecurity  to  A.  and  the 
^ueftion  D.  afked  was  in  a  public  market,  and  it  was  what  A. 
owed  him  ?  Decreed  at  the  rolls,  that  the  eftate  fhould  ftand 
charged  with  B.'s  debt  firft. '  But  Lord  King  directed  a  trial 
at  law,  whether  D.  told  B.  that  C.  was  about  tQ  lend  money 
on  A.'s  eftate  when  D.  enquired  what  B»'s  debt  was^  and  diredted 
B^'sanfwerto  be  read  as  evidence.  Pafch.  1706.  2  Vern.  554. 
Ibotfon  V.  Rhodes. 

4.  A.  having  leafe^hold  eftate  mortgaged  it  to  B.  and  afterwards,  Mich.£ 
bn  a  plaufible  pretence,  borrows  of  B.  the  original  leafe^  andjhiws  g®°'  j?* 
it  to  C»  of  whom  he  then  borrowed  250  /.  on  it,  but  returned  the  leafe  m.  s.  C. 
to  B.*— Decreed  at  the  rolls  to  poftpone  B.  to  C.  as  guilty  of  *nd  reports 
fraud  on  C.     But  Cowper  C.  revcrfed  the  decree;  for  that  B.  had  J-o^fdi^hJ' 
aifted  innocently  in  what  he  bad  done.  Mich.  1716.  2  Vern.  726.  icaTe^of  BL 

Peter  v.  Ruflel.  '    ^Jfcondtime^ 

ami  thiK  C. 
Jent  mars  monty^  but  the  leafe  was  returned  to  B.  in  an  hour's  time  ;  and  B.  in  his  anfwer  denied, 
and  no  proof  wa$  made  of  B.'s  I^owing  the  occofioo  of  the  borcpwins  it.  But  otherwife  a  comli' 

motion 


536  %  iftftUO, 

mitnm  hftween  afiJI  mertga^M  and  mcrtmet  to  draw  in  a  fiKond  mortgafe  will  poStpoat  fSm  BHL  Nt 
feere  C.  truiUil  A.  more  chaa  B.  (Imi. 

r  ?  17  1  5*  J-  ^'  ^"  owner  of  a  ihip  mortgages  his  Jhip  to  A.  wiib  wbom  In 
Uttvis  tbi  original  bill  ofjaky  and  di^  mortgage  was  by  deed  oTmoit- 
gage  only,  without  any  tndwjtment  or  notice  of  the  mor^gaee  m  the 
hiUoffaUy  as  is  ufual ;  afterwards  (at  the  requeft  of  J.  S.)  A.  Ttts  J.  f • 
have  the  original  hill  of  faie  \  and  thereupon  7*  S.  madefeveralfiibjlf 
*  ^uent  mortgages  of  feveral  parts  of  the  fhip,  which  were  ind$rfed  upon 
the  original  bill  of  (ale,  and  fome  time  after  J.  S*  delivered  the  Ulljf 
fale  to  Jt»  who  made  no  ohjeSlion  as  to  the  indorfements.  Cowper  C. 
<iecreed  that  this,  together  with  the  long  acquiefeence  afieiwards^ 
amounted  to  an  implied  confent  in  A.  to  the  fubfequent  mortga^  in- 
dorfed,  and  (hould  give  them  a  preference.  Wms*s  Rep.  392,  393. 
Hill.  1717*  Mocatto  &  ah  v.  Murgatroyd. 

6.  Andxn  this  cafe,  A.was  orderedtopay  coJlst9tbeinimfuse£^ 
fubfequent  mortgages  on  the  bill  of  (ale,  who  were  the  plaindfis ;  hstt 
not  to  have  bis  cofls  over  againft  y*  S,  in  regard,  as  U.  Chancdlqr 
faid,  it  was  not  reafonabie  that  A.  /hould  oncrate  his  pledge  with  cofts 
cccafioned  by  his  unjuji  defence.  Ibid.  395. 
S.C.  cited        7*  Tenant  for  life  borrowed  money,  and  his  fixi^  who  was 
P.  10  Geo*    next  in  remainder  and  an  infant^  was  a  witnefs  to  the  dud  efnmrt^ 
cordingly.    i^S^*    '^^  mortgagee  was  relieved  on  the  foot  of  fraud,  becanlb 
Sm  by  the   the  infant  did  not  give  him  notice  of  his  title,  cited  as  the  cafe  of  ^ 
counfciof    Watts  v.  Hasewell.  Tr.  9  Geo*  i.  o  Mod.  38.  in  the  cafe  of 
Wefwas    Savage  V.  Fofter. 

laid,  that  the  iati  JolUited  tht  hnSng  the  mmy^  md  earrUd  tbt  duJ  19  mmfel,  and  witaefled  the  me^ 
gage.  9  MoU.  96.  by  the  name  of  Watts  v.  Trefwick— A  leflee  for  21  years  was  a  vrtatdt  tea 
conveyance  in  fee>  and  foroe  years  after,  when  his  leafe  was  expired,  and  not  before,  he 


by  a  prior  releafe  from  the  fame  perfrm  that  executed  the  conveyance  be  was  witnels  to,  XnH  d^ 
•reed  againil  him  by  the  Ld.  Keeper  Coventry.  Nelf.  Ch.  R.  aS.  Gwio  v.  Edmonds. 


•  vid.  (1.)        (Ql.  2)  By  Con{iru<3;ion,  as  to  *  Purchaibrs« 

So  where  1.  ^T^  H  £  R  £  IS  a  great  difference  between  a  mortgagees  not  giv^ 

'***•'  llT/  ^"^  notice  to  a  perfon  whom  he  knows  to  be  in  treaty  for  the 

e^eaant  ^^  oi"  ^^7  fcttlement  of  the  land  in  his  mortage,  and  where  cbe 

on  eftate  mortgagee  hijnfelf  helps  carry  on  fuch  a  treaty.  Fafcli.  ID  Geo.  I« 

for  life,  «i.  ^  ^j^^  q6^  Ofborne  v.  Lea. 

fee  of  tenant  for  life  to  exfcnd  money  m  rrfain  \  the  leafe,  though  for  30  yean,  was  eftibliAidifnift 
the  remainderman,  per  Ld.  Uarceurt.  Hill.  9  Annar,  G.  Equ.  &.  85.  Huniog  ▼•  Ferrui*  Abr* 
Equ.  Cafes,  357.  S.  C.  ConcealnuMi  omty  will  not  make  a  grant  ill,  which  at  fiift  was  food. 

And  all  a^s  ought  to  have  refor:  to  their  firA  original,  per  Montague,  Ch.  J.  on  atrial  at  bar  c(  aft 
ift'ue  out  of  Ohancery.  Cro.  J.  455.  Mich,  ij  Jac  B.  R.  Griffin  v.  Staobope. 


(R)  By  Conftrudion,  relating  to  Marnage« 

I.  ^  H  O  U  G  H  the  confidrrarion  cinunnriage  be  a  good  co 
^    fidcraiion,  yet  if  p9wer  of  rrtfocatim  be  annexed  to  k%  it 


Void  as  to  ftrangers;  Lane  22.  Mich.  4.  Jac.  in  the  Exchequer* 
Anon. 

2»  A  widow  makes  a  deed  of  hexfirnur  buftmuTs  eftate^  and  mar« 
rieS)  the  fecond  hufband  not  privy  to  it ;  deti-eed  the  fecond  hufband 
to  enjoy  the  eftate  notwithfbuiding.  2  Car.  2«  2  Chan.  Rep.  81.  How- 
lu-d  V.  Hooker. 

3*  Piaintiflls  wert  the.  defendant's  lifter's  children^  and  on  a  bill 
againft  defendant  (being  an  in&nt)  to  difcover  a  deed,  the  queftioit 
was,  if  defendant's  father  had  fettled  lands  on  plaii:(tiff^s  mother  f 
The  pro<^  was,  that  about  two  years  before  her  marriage,  he  had  put 
her  in  fojjejfion  of  thefe  lands,  and  had  artickd^  on  her  laid  marriage^ 
to  fettle  them  on  her  and  her  heirs,  and  the  defendant^  (then  an  infant) 
tvas  a  witnefs  to  the  articles.  But  though  Aere  was  no  othel'  f  538  1 
proof  of  fuch  deed  of  fettlement,  vet  Ae  court  decreed  for  the 
plaintifE  But  it  was  reckoned  a  nard  cafe  to  decree  an  equity 
on  a  deed  which  had  no  other  proof.  N.  Ch.  R.  94.  Kingfton  v« 
Manwaring. 

4*  A  recognizance  entered  into  by  the  wife^  the  day  before  mar* 
riagey  was  fet  afide,  and  a  perpetual  injun£tion  granted  though  one 
witnefs  depofed  the  huiband's  confent  to  die  drawing  it,  but  (hat 
witnefs  had  an  affignment  of  it  to  himfelf.  24  Car.  2.  2  Chaii  R. 
79.  Lance  v.  Norman. 

5*  A  Widow  intitled  to  dower  reUafed  thefame^  upon  afalfefuggef 
tionj  viz.  that  her  liufband  by  his  will  had  given  her  3500  /.  in  lieu 
thereof;  and  this  releafe  having  httn  produced  to  At  and  her  re^ 
lationsj  on  the  fon*s-  marriage  with  M*  and  a  fettlement  madej  and 
portion  paid,  the  mother  the  widow,  ihall  be  bound  by  it,  and 
even  though  her  ion,  who  furprifed  her  into  fuch  releafe,  had  de« 
fiauded  her  of  all  the  money  left  her  by  her  hufband*s  will,  and 
"which  was  the  tike  fum  of  3500  /.  which  was  given  her  abfolutely, 
>uid  not  intended  to  be  in  lieu  of  dower.  Hill.  1690.  2  Vern.  133. 
Beverley  v.  Beverlcjr. 

6.  On  a  treaty  or  marriage,  die  mother  hears  herfon  declare^  that 
fuch  a  term  was  to  come  to  him  after  his  mother's  death,  and  witneffts 
a  deed  of  fettlement  of  the  reverfion  thereof  on  the  iiTue  of  rhat  m^ 
riage,  after  the  mother's  death ;  the  term  was  in  truth  entailed  on  me 
mother.  Yet  (he  is  decreed  to  make  good  this  fettlement,  and  to 
fettle  the  reverfion  accordingly  after  her  death ;  per  Commiffioners. 
Trin.  1690.  2  Vcm.  150.  Hunfdc'n  v.  Cheyney. 

7.  A.  ^efather^  denied  to  confent  to  J!)is  Jon's  marriage  with  B.*s  And  if  ihe 
daughter,  unlefs  he  would  give  bond  to  pay  100/.  to  him^  which  he  father  in 
pretended  he  wanted  for  a  provifion  for  younger  children,  upon  which  ^u*^'*"^^ 
the  fon,  rather  than  the  match  ihould  go  on,  complied.     But  upon  the  buu^he' 
a  bill  brought  by  die  fon  and  his  father  in  law,  he  was  relieved.  Arg.  would  be 
iO  Mod.  44iB.  cites  it  as  the  cafe  of  Sloan  v.  Fowler.  "^**L^*!: 

per  Matter 
pi  the  RoUs.  Mich.  1718.  Wms's  Rep.  497.  in  cafe  of  Tutton  v.  Benfon  ■  S.  P.  Ibid.49S.  by 
f  arkcr  C.  for  hf  ii  as  ^  purchai^r;  by  ivt'mi  a  portico  or  leltUng  UnUi. 


(S)By 


5^8  Sm^* 


(S)  By  Conftruftion.  As  to  Settlements  or  Portions* 

220.*Pafch.   '•    DOND  to  fettle  a  jointure.         The  bond  is  given  before 

i69i.Coctle       /^  marriage,  and  after  a  fetdement  is  m^e,  which  (ettles  the 

v.Fripp.      cftate  on  the  wife,  and  the  iffue  of  the  marriage.— This Cectle- 

ment  is  good,  as  to  the  jointure,  but  fraudulent  as  to  the  childrrny 

in  refpe&  of  a  purchafor,  Hill.  1^4*  Vern.  286.  in  the  i;aie  or  }J6a 

y.  Jervis, 

2.  ff^dow  before  her  marriage .  with  her  fecond  hufband,  effigns 
over  the  greateft  part  of  her  eftsM^  to  truftees,  in  truftftr  her  chil- 
dren by  her  former  hufband^  though  this  was  without  the  confent  of 
her  (^ond  hufband,  yet  per  JeiTeries  C«  it  being  done  for  a  prt>\  idoa 
for  her  children  by  f  former  hufband,  it  is  good,  and  decreed  that  the 
hufband,  he  having  yi/^r^^  the  deedy^zy  the  fum  mentioned  in  the 
deed  to  be  die  vsuue  of  the  goods.  Mich.  1686.  Vern.  408.  Hunt 
V.  Matthews. 
Mich.i69r.       3-  A.  on  his  marriage  with  M.  fettled  on  her  the  lands  in  queffioiH 
€h.  Prec.     for  b&[  jointure,  B,  the  fecond  brother  of  A.  was  privy  t$  an  entail^ 
I^C^dtod"    ^'^^^  '^'  treaty  of  marriage^  and  engrojfed  the  jointure  deed.  A.  dying 
liiich.  £        without  iflixe,  devifed  the  inheritance  to  J.  S.  B.  having  the  deed  dt 
Geo.  G.       entail,  brought  ejedbnent  and  recovered.  J.  S«  marries  ^1.  the  wi- 
^'^"  in  cafe  ^^^"     Decreed  for  M.'s  jointure  againft  B.  and  all  claiming  by,  or 
of  Peter  V.    under  him,  but  as  to  J.  S.  who  claimed  the  inheritance  by  a  volun« 

Ruflbl.^ tary  devife,  the  bill  was  difmifTed.  Mich.  1691.  2  Vern.  239.  f  R^^ 

i  c.  cited    y^  Pool.— affirmed  in  Dom.  Proc.  240.  ut  ante. 

P.  10  Geo.  ^ 

by  the  name  of  Raws  *  v.  Potts«  but  iaysy  that  the  brother  B.  who  was  the  r«raiadeniaii» 
jaimd  in  the  jointure  on  M*  was  decreed  to  coofinn  it.  9  Mod.  96.  Pafch.  10  Geo»  in  Caoc.  in  caleof 
OiborA  V.  Lesu 

*t539] 

Sue  by  the  4.  B,  On  mafriage  with  M.  fettlei  a  jointure  m  hir^  with  tbeap^ 
Se^hSb^id  P^o^^^'^o^  ^f  ^-  Insfathery  and  who  witnefTed  the  deed  The  fon  died, 
was  mide  ^Derwards  A.  difcovered^  that  B.  was  only  tenant  for  life^  end  that  the 
tenant  for  ^  was  in  himfelf^  and  recovered  at  law,  upon  a  bill  by  the  wife ;  Ld. 
life,  and  Q^  King  faid,  he  ihould  make  no  difFerence,  whether  A.  knew  of  his 
tenant  in'  title  or  not,  at  the  time,  confidering  the  near  relation  of  father  and 
taU,  which  fon^  that  it  was  plain,  it  v^'  thought  the  fon  had  the  fire,  and  had  it 
^^  w"*^  ^^^  known  it  had  been  in  the  father,  his  joining  would  have  been 
decree/buc  infifled  upon,  elfe  the  marriage  would  not  have  been  Rad,  and  as  be 
ordered  an  knew  of  the  fettlement,  he  (hall  not  take  advantage  againft  it.  And 
nfual  jom.  thQugh  there  was  a  covenant  in  the  deed^  and  the  fon  left  ajfets  fuffidenti 
,Q^  00  h's  lordihip  faid,  he  would  compleat  her  jointure,  and  would  not  ob- 
iter, viz.  an  lige  her  to  have  recourfe  to  the  covenant.  Sel.  Ch«  Ca«  in  Ld«  King's 
«ftate  for  xime.  50.  Mich.  1726.  Teafdale  v.  Tcafdale. 

hfe,  im-      -       ^ 

peachable  ot  wane.  Ibid.  ^  ia  a  note  tberob 


(T)By 


JTtauti;  539 


(T)  By  Conftruftion,  as  to  Settlements,  or  Portions,  sce(R)pL 
in  RefpeiSt  of  Promifes,  &;c.  for  Refunding,  &c. 

I.  I^  A  T  H  £  R  promifes  lOoL  in  raiarriage  with  his  daughter  Roll.si.pl. 
"    to  A.    The  daughter  in  confideration  of  thi<  promfes  to  pay  i6.CoUins's 
10 /.  to  the  father.     Per  Popham,  pleading  the  ^ovin  will  deftroy  ^fTT^ 
the  father's  adion.  Mo.  468.  Mich.  39  and  40  Eliz.  Collins  v.  -low.  63. 
Willes.  '  s.c. 

2.  On  a  treaty  of  marriage  between  A.  and  the  daughter  ofB.-—  aVei^ 

B.  would  not  confent  to  the  match,  becaufe  A.  owed  200  L  to  D.—  55»-  S.  0- 

To  remove  this  obftruftion,  C.  ( A.'s  brother)  takes  up  his  brother's  p^^,-o-, 

bond,  and  gives  B.  his  own. — A.  privately  gives  C  a  counferbondj  in  the  cafe' 

and  B^'s  daughter  is  privy  to  all  this  matter,  and  encouraged  it  —A;   «>f  Lamie© 

dies, — ^his  widow  takes  adminiftration.    The  widow  fhallavoid  this  ^' ^^°^ 

counterbond,  though  party  to  the  fraud.'^And  if  C.  himfelf  had  been  cited. ' 

plaintiff,  he  fl>ould  have  been  relieved. — And  if  this  bond  ihould  h0  Mich.  1719.- 

fufFered  to  lie  on  A.'s  eftate,  it  might  fwallow  the  affets,  and  defraud  °^'**-^J^ 

the  creditors,  as  it  alfo  injured  the  plaintiff,  in  the  right  flie  had  by  of  Tuiton 

the  cuftom  of  London,  to  the  perfonal  eftate  of  her  hu(band«^  MictL  v.  Benfsn. 

1685.  Vern.  348.  Redman  v.  Redman.  Y/^ 

•^  -^^  475.  Mich. 

16I7.  Gale  V.  Lindo.'S.  P.— ^-citcd  2  Vcrn.  500.  cited  ClVi  Prec  511. 

3.  A.  on  the  treaty  of  marriage  of  his  fifter  with  B.  lends  ^/r  pri^ 
vately  160  /.  to  make  up  the  fortune  B.  infifled  upon,  and  (he  gives 
hond  to  A.  for  re-payment.— A.  and  B.  and  the  fifter  all  die.— The 
executor  of  A.  fues  the  bond  againft  the  fiftcr's  executor.  JeiFeries 
C  decreed  the  bond  to  be  delivered  up  as  fraudulent.     For  once  a 

fraud  and  always  a  fraud.  Mich.  1687.  Vern.  475.  Gale  v.  Lindo. 
The  reporter  makes  a  quaere,  if  the  condition  had  been  that  in  cafe 
ihe  had  furvi  ved  the  huft>and,  then  ftie  fhould  repay,  whether  (he  could, 
have  been  relieved  ?  and  fays,  note,  it  was  opened  in  fhis  cafe,  that  the 
wife  after  the  hufband^s  deathj  agreed  to  repay  the  money,  and  a£lually 
paid  part.  Sed  non  allocatur ;  ibid  476. 

4.  A  widow  agrees  on  marriage  of  her  fon  to  releafe  ^nd  fettle  ber  S.C.  cited, 
jointure ;  the  fon  privately  agrees  10  convey  to  her  a  leafehold.   It  is  ^"Ji.*^ 

an  underhand  agreement  to  defeat  the  agreement  made  on  the  mar-  2  Vera' 

riage,  and  fet  afide  as  fraudulent.  Mich.  1704.  2  Vern.  466.  Lam-  490*  s.  c. 
lee  y.  Haman.  ??^  ^ 

Vern.  240. 
P.ifch.  16S4.  Peyton  v.  BladwelL  S.  C.  cited  »  Vern.  500. 

5.  Where  the  fon  without  the  privity  of  the  father  or  pzrent^trtzt^  [  rAO  1 
ing  the  match,  gives  a  bond  to  return,  or  refund  zny  part  of  the  portion^  «  ^  ^.^  . 
it  is  void.  Mich.  Vac.  6  Annas,  i  Salk.  156.  Kemp  v.  Coleman. —  Ar-!  10. 
But  where  he  delivered  up  and  releafed  a  Jhcw-bond  for  100  /.  as  he  Mod.  447. 
promifed,  fmd  gave  a  rdeafe  for  the  re^l  portion ;  on  the  payment  to  ^*  ^*r"* 
the  truftces,  the  fon  could  have  no  relief.  Mich.  17 17.  2  Vern.  752.  Mich.%19, 
Williams  v.  Callow.  Turton  v. 

Ben  fon.  S. 
P.  and  adds,  that  an  af:$rpi^imft  by  the  fon  to  pay  it,  u  but  MiMiK«^if<?iaii.~<^— Wms's  Rep.  496, 499. 
fl.  CandP.  . 

And^the  ajpfnment  wer  of  fuch  bond  fo  creStorSf  does  not  make  the  bo^d  obligatory.  Ch.  Pt  c. 
^22.  TqrtOQ  ?.  Bcpfon.  S.  P.  a  Vera.  764.  S.  C,— •— Wms*$  Kep,  496.  499.  S.  C.  and  P. 

where 


Where  the  fon  eortotnted  in  oonfideraticm  of  3500  iL  that  his  father  flioqU  lieRle  300/.  per 
ttn.  which  the  father  did,  aod  the  foo  over  aid  ahov»  the  JettStmaat  \yolmaarily]  gave  m  imd  »  kmtf 
kis  wife  luoo/.  if  (he  fiirvived  him ;  the  ftxi  die^r  and  on  a  bill  bf  the  father,  tp  fet  afide  this  boodt 
»  io  fraud  of  the  marriage  agreemeot*  decreed  againlk  biou  Mich.  1699.  Abr.  £<]ii.  Cafes,  S& 
Gifibrd  V*  Gifibrd* 

Attd  the  court  look  a  £ferenc9t  mfbere  At  ftAet  «Mi  /Kwtf  a»  tfcr  ^gtuks,  and  the  Iba  pii»<eiy 
agreed  to  releafe  fo  much  a  year  to  the  father;  lb  a$  the  wife's  father,  who  was  paitj,  was  de- 
ceived. Whereas  in  this  cafe,  fi»  okly  n  party  tc  the  articles,  amd  vat  torbavm  tU  ftnim,  and  mi^bc 
give  it  as  he  pleafed.  Ibid.  S.  C.  cites  the  other  point,  as  the  cafe  of  Butler  ▼.  Chaacef. 
S.P.  cited  WflM's  Repw  iti.  by  |A  Qu  tk  cafeof  D.  Hawiiton  ¥.  Ld.  Mohan 


*M(0)      (U)   By  Cenftmdion.    In  Breach  or  Prejudice  <^ 

aTruft. 

X.  C  T  O  C  K  was  iiivefied  in  trufteesy  b7  win.  The  truj^ees  §r^ 
^  4irei  tbeir  agenty  tbe  teftator's  brother,  t9fea  the  ftock,  Ji 
thai  hi  4id  mt  fell  fir  lefs  than  %SOoL  tmd^obativir  befMfir  nmn 
fkpM  it  fir  bis  iwn  tnuHe.  Tbi  mgent  agrees  for  the  fide  of  this 
Stock  fir  1400  /.  and  after  pttrcbafis  tbejlick  firms  tbe  trstfUa  fir 
2800I  vm  albu)  him  100  /.  fir  bis  treuble  in  hujingy  to  dot  be 
got  600  /•  by  tbe  ftock,  befidesnrtiat  was  allowed  for  his  troahfe. 
Upoo  a  bill  brought  for  die  overphis,  tbe  fame  was  decreed ;  tbe 
court  declaring,  tl»t  no  trufte^  or  any  perfon  ading  under  a  tru£> 
tee,  can  ever  l>e  a  purchafor  in  this  court,  on  account  of  the  great 
inlet  to  fraud.  Sdl.  Ch.  Qafesi  in  Ld.  King's  time.  13  P^lch.  if 
Geo.  I.  1725.    Whitaker  v.  Whitiker. 

2.  An  advantdgeius  Uafe  made  of  <f  houles,  much  under  the  real 
value,  by  a  charity  ti  the  nephew  rf their  clerJtj9Dd  mbieb  thi  mepbew 
afterwards  affigned  over  ti  the  clerAy  in  eonfidcaiation  of  100  L  prored 
to  be  paid,  and  of  which  leafe,  the  clerk  made  great  advintigcs 
aftervrards,  was  decreed  to  be  fet  afide.  And  the  court  looked 
upon  the  payment  of  the  lOoiL  to  be  only  colouraUe,  and  the 
granting  the  leafe,  an  impofition  on  die  tniftees,  who  are  not  iiip* 
pofed  to  know  the  value  fo  well  as  the  derk.  But  be  having  msde 
an  under  leafe  of  five  of  the  houfes  to  one,  who  paid  the  deii:  a 
fine  of  20  /•  and  covenanted  to  rebuild  the  fame ;  that  was  decreed 
to  continue,  and  the  rent  to  be  paid  to  the  tniftees.  But  it  appear^ 
ing,  that  the  clerk  had  rebuilt  one  of  the  four  renuuning  houfes,  the 
court  by  confent,  fet  the  20 /•  received,  and  the  profits  he  had 
made  azainfl  his  expences ;  otherwife  would  have  oidered  an  ac- 
count of  his  receipts  and  expences,  and  the  eftate  to  fiand  a  fecurity 
for  what  be  had  laid  out.  Sel.  Ch.  Cafes,  in  Ld.  King's  timc^  4a 
5  July,  1725.  Pugh  v  Ryall* 


vid.F«ft».  (W)  By  fupprefBng,  &c.   Wills,  &c» 

(Kfa) 

l«    A     The  plaintiff,  claimed  as  devifee  tmder  B.  the  defen&at^ 

'^*  father's  will.    It  speared  by  pnofi  that  tbgre  wasfrA  0 

wii/y  tut  m  exaH  proof  was  givtn  of  tbi  (onUnls  thereof^    But  b«- 

2  caufe 


Cfole  Ae  court  was  &tiefied  that  the  4efendant  bad  fupprefl£4  the 
will^andbecaufe,  ^  (though  no  exa£l  proof  was  made  of  the  content;) 
tfap  defendant  might  clear  this,  by  producing  the  will.  It  was  ^- 
CTMfi^  '^^^  '^^  tlaintiffjhould  bout  and  enjoy^  until  the  difindojot  pro^ 
duced  the  willy  and  farther  order  \  cited,  per  Jekvl,  Mafter  of  the 
Rolls,  who  faid  it  was  decreed  firft  by  the  late  master,  and  after  af* 
firmed  by  the  Ld.  Chancellor  on  appeal,  and  afterwards  by  the 
Houfe  of  Lords.  2  Wms's  Rep.  733.  cites  it  as  1708,  the  cafe  of 
Hampden  v.  Hampden* 

2.  But  in  a  like  cafe,  where  it  was  proved,  that  diere  was  fucb 
will  as  plaintiff  fuggefted,  and  that  defendant  had  deftroyed  it^  Par- 
ker C.  decreed  tbeaejendant  to  convey  the  premifles  to  the  phintiff  in 
feey  and  to  deliver  up  the  pojfejfton^  cited  per  Jekyl,  Mafter  of  tbe 
Rolls,  and  which  he  faid,  feemed  to  him  to  be  the  moft  effe^al 
and  reaibnable  decree,  and  iaid  it  was  fo  decreed  in  Feb*  1719* 
WoodrofF  V*  Burton. 


(X)  Frauds  to  avoid  Executions^  &c. 

I.  npRESPASS  of  cattle  taken ;  it  was  found  by  verdia  at  ThegiftU 
*    large,  that  7.  N.  recovered  damages  again  ft  IV.  N.  and  that  Jjj^'^,j[iff 
the  defendant^  as  o/pcerj  by  precept  took  thefe  beajts  in  execution^  but  may^have 
that  W.  N,  had  given  the  beajls  to  the  plaintiffs  by  covin^  mefm  be"  execution 
tween  the  judgment  and  the  execution^  to  defraud  the  execution.    And  J^«reof-  Bf^ 
the  plaintiff,  by  reafon  of  the  gift,  brought  the  aftion,  tand  was  t<^dtes'aft 
barred  by  judgment;  for  the  fraud  [gift]  was  awarded  void.   C^od  Air.  7a«— 
Nola.  Br.  Trefpafe,  pi.  240.  cites  22  Aff.  72*  '  Sons^'^^'si 

cites  S.  C, 

2*  If  a  man  recovers  damages,  and  the  defendant  aliens  his  goods 
bv  fraud,  there  ijfue  may  be  taken  upon  it;  and  if  it  be  found,  the 
plaintiff  ihall  have  execution  of  the  goods  aliened  by  fi:aud ;  per 
Belknap*  Quod  non  negatur.  Br.  CoHufion,  &c.  pi.  9. 

3*  J^gf^^t  was  againft  A.  ft>r  debt  and  damages,  and  after,  by 
covin  to  defraud  the  execution,  ht  fells  his  goods  and  receives  the 
money*  Per  Cur.  If  the  buyer  had  knowledge  of  the  judgment,  the 
iale  is  void,  and  within  the  purview  of  13  Eliz*  5.  Dal*  79.  14 
£liz.  pi*  14.  Anon* 

4.  In  inftMrmation  on  the  13  Eliz.  cap.  5.  for  that  the  plaintiff  AtiVttvsm 
had  brought  ztlaint  of  debt  againji  J.  S.  ^c.  whereupon  an  attach*  *"**  ^**"**f 
aunt  ijfuidy  and  the  iheriff  being  ready  to  attach  him  by  his  goods,  ed^thar^^' 
the  defendant,  in  difturbance  of  the  execution  of  the  faid  procefs,  avowins 
did  publilh,  and^^w  to  thejheriff^  a  conveyance^  by  which  he  claimed  ^^^^  ^""" 
the  faid  goodsy  and  averred  the  fraud.     It  was  objecfted,  that  this  is  7w2m' 
^oot  within  the  ftatute,  becaufe  the  avowing  the  conveyance,  goes  JuitutkptnA^ 
^uot  ixK  delay  of  execution,  no  judgment  being  given,  but  only  in  de^  !'^»"  yi[^** 
toy  of  procefs.    But  the  court  held  contra,  by  reafon  of  the  words,  ftalme,  but 
vix.  deb^,  hinder  or  defraud  creditors  of  their  juft  ai^d  lawful  ac-  AnUer-Toa 
tions,  fuits,  &c.  here  being  delay ;  becaufe  for  want  of  ftrving  the  Jo»it>ted. 
jtfta^hfflCAt,  the  appearance  of  J,  S*  to.  the  plaintifi^s  fuit  is  delayed,  Jf  ^'' 

which 
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irtaus. 

which  irffchief  is  wi Ain  the  remedy  of  the  flttute.  Lc  47.  Mfcfa** 
28  and  2Q  Eliz.  C.  B.  Pendletcm  v.  Gunfton. 

5.  J-  S.  files  a  replevin  to  the  iherifFto  replevy  the  cattle^  and  J, 
S.  comes  andjhews  the  Jheriff'the  heajls  of  aftranger^  and  iaitfa  they 
are  his  cattle,  and  he  makes  replevin  of  the  beafts ;  be  is  a  trefpaflor 
to  the  ftranger  and  the  ftieriff -may  have  trefpafe  againft  J.  S.  for  \i\% 
felfe  information ;  for  the  fherifF  muft,  at  bis  own  peril,  take  notice 
whofe  cattle  they  are.  3  H.  7. .  •  .  14  H.  4. , .  ,  But  if  dicrc  be 
any  fraud  in  the  matter,  he  may  aver  that,  Browid.  210.  Mich.  5 
Jac.  Buckwood  v.  Beal. 

6.  One  knowing  Aat  execution  would  be  made  on  his  goods, 
procures  J.  H.  to  put  his  cart  in  his  yardy  to  the  intent'  dot  the 
bailiff  ihall  take  it  in  execution,  and  to  have  trefpafs  againft  him. 
The  bailiff  takes  it,  and  after  he  knew  the  matter, .  relcafes  the 
cart.  Yet  J.  H.  brought  trefpafs.  Per  Lea  Ch.  J.  the  bailiff  may 
plead  the  fraud  in  excuje.  Palm.  395.  Mich.  21  Jac.  B.  R,  Grome 
v.  Grome. 

7.  One  defendant  in  ejeSfmeut^  where  the  plaintiff  was  nonfuit, 
and  where  that  defendant  did  not  appear,  and  confeis  le^fe,  entiy 
and  ouActy  rcleafed  co/ls.  The  court  fuppofed,  if  there  ihouid  ap* 
pear  to  be  covin  between  the  leflbr  of  the  plaintiff,  and  that  defen* 
dant,  as  to  the  releafe,  that  they  might  corred  fuch  pradice,  when 
it  Ihould  be  made  appear.  2  Vent.  195,  Trin.  2  W,  &  M.  C.  B. 
Fs^  V.  Roberts. 

87  Goods  left  in  the  pojfejpon  of  a  perfon,  againfl  whom  judgment 
is  had,  and  his  difpofmg  of  fome  of  them,  is  a  fbpng  evidence  and 
badge  of*fraud.   Per  Holt,  Cumb.  348.   Mi<?h.    7  W.  3.  B.  iU. 
Orlabar  r.  Harwar. 


(¥•)  To  avoid  Dccrceg. 

U    n£  ND  ING  a  fait  for  land  againfl  the  father,  he  makes  a 
•^   conveyance  of  it  to  his  fon ;  this  conveyance,  thou^  prior* 
to  the  decree,  (hall  not  defeat  the  decree,  citea  Trin.  1687.  Verp. 
459.  in  the  cafe  of  Self  v.  Mador,  as  fo  decreed  in  1680,  ia 
cafe  of  Goldfon  v.  Gardiner. 

2.  A.  being  decreed  to  deliver  poffef&on  of  an  houfe,  or  pay  a 
fum  of  money  to  B.  by  a  certain  time,  after  die  day  voluntarily 
conveys  the  boufe  to  a  creditor,  in  fatisfa£iion  of  a  real  debt  lyhond'p 
this  fhall  not  defeat  B.  of  the  benefit  of  the  decree.  Tf in.  1687^ 
Vem.  460.  Self  v.  Aladox. 


(Z)  Purged.     How, 


Xii  T  F  lelTee  for  years,  againfl  whom  judgment  is  bad,  aj^ns  his 
'-  term  over  by  fraud,  to  avoid  execution^  and  the  affignee  aj^ 


S.P.  Alt. 

<i8    Price  term  over  by  ..««•«.,  •--  ^^^,^  ...*»...^.,,r^  »..«.  »««  «i...^..««  --jf-^— 

V.  Sands,  U  another  bonafidey  it  is  not  liable  to  |be  execu.Uon  in  the  baius  of 

cites  36  -^^ 


the 


l^e  Tecond  s^gtfe^;  F^r  Coke  Cb.  J.  C^odb,  i6i.  t^ajch.  8  Jac. 
C.  B,  in  cafe  of  Wilfon  v.  Wormal. 

2.  i^fl/i  for  500  years,  voluntary  atjirft  is  m^A  gaud  by  money  ^^"^i,  itg^' 
paid  after,  on  an  s^gnment  of  if,  before  the  purchafe  of  the  in-  timatedby 
heritance.   3  Lev,  38S.  Pafch.  6  W.  &  M.    C.  B.   Smartlc  v.  the  wrj* 
Williams.  i^J^'' 

per  Holt  Ch.  J.  ComK  149,  S.  C.  Comb,  an.  Mich.  5  W.  &  M.  B,  R.  S*  P*  P«r  ^^^ 

4[:h.  J.  b^csife  of  Porter  v.  Clinton* 

»  .  .  ^  - 

3-  Where  fraud  is,  no  length  of  time  can  bar.  Arg.  Sd,  Ch. 
Cafes  in  Ld.  King's  time,  35.  fiud,  it  was  fo  refolved  in  the  Houfe 
of  Lords,  in  cafeef  L]>.  Warrikoton  v.  Booth.  And  it  was, 
\y  the  counfel  of  the  other  ftde,  admitted  to  be  certainly  true,  that 
no  time  will  bar  where  there  is  fraud,  but  (aid,  that  that  is  to  be 
undCTftood  where  the  fraud  is  concealed  \  for  if  it  be  known  it  cer-^ 

tainly  may.  Ibid. And  of  this  opinion  Ld.  C.  King  feemed  to 

be.  Ibid.  36.   Trin*    11  Geo.  !•  Wcftern,  executor  of  Weftcrn, 
V  Cartwright,  executor  of  Cartwright. 

« 

^A.  a)   Difcountovinced^  and  fet  a  fide  j   In  what  [5431 

Cafes. 

t.    17^  AV&  y  doht  nefkini  patrocinari  Mint.  3  Rep.  78,  b,  in  Palm-  \$^* 

JT    l?*r«<.r>o  ..or-.  —The  law 


Termor's  cafe* 


doth  not 


feyoar  frauds,  Godb.  39.  Cropp's  cafe«— Fin.  Law.  i3.^»So  thugldfe  party  has  right ;  for  if  \^ 
that  has  right,  is  of  covin  with  one  t§  MJfeiftlam  that  is  in  poflcffiony  with-iMtemt  to  rec9v*r  agawfi  bimt 
now  this  recovery^  though  heisath  right,  will  do  him  bo  good,  per  Popham,  Goldfl>.  i79'  »n  cafe 
nf  Goodale  r.  Wiatt-^-^^Sce  Remitter  (C).— tA  recovery  upon  a  good  title  by  coUufion,yZw//  nof 
ahafa  ths  writ,  f  3  R<ep.  24.  Trill.  a|4  £Uz.  B.  R.  in  ctfe  of  Sprat  ¥.  Healei  cites  33  H.  6.  5.—<Se« 
Falfifyiog  Recoveries.  (F)  (F.  a) 

2.  The  juJKces  rtfpited  judgmerit^  where  the  tenant  confejfed  the 
mSiioTi^  for  fear  of  covjn  between  the  deniandant  and  the  tenant,  t9 
make  a  third perfon  io  lofe  hi^  intereft.     Br.  Judges,  pi.  14.  cites  39 

*;•  3-  35. 

3.  Vfurpation  was  of  aprejentdtiim  iy  fraud  hQtwc&n  the  ufurper 
and  him  that  had  the  grant  of  next  prefentation  s  but  upon  filing  a     < 
bill  it  was  decreed,  that  no  bbnefit  ihould  be  had  by  this  ufurpation, 

fo  as  to  defeat  the  phtintiPs  title ;  neither  fliould  it  be  gtven  in 
evidence  againft  him,  at  a  trial  at  law.  3  Car.  i.  N.  Ch.  R.  4. 
Market  v.  Hyde. 

4.  Debt  is  brought  by  a  fen^e  admiiriftratrix,  fht  obtains  judg-  s.  c  cited 
ment,  but  before  execution,  the  admimflration  is  revohd  by  covinj  P«r  Cawdy 
^d  committed  to  the  woman  and  her  ^n^  the  fon  relei^es  the  debti  j^^/^iJ^aiW 
uie  woman  fues  execution;  the  debtor  brings  in  audfita  querela,  of6oodal# 
hut  it  docs  not  lie,  becaufe  of  the  covin.  Jenk.  285.  pi.  17.  ▼•  Wyatt* 

5«  That  cannot  be  called  a  good  cs^onsy  which  is  grounded  on 
fraud.    Mich.  15  Car.  2*  Chan.  Cafes,  30.  Borr  v.  Vandal. 

6.  A  truft  decreed  for  a  perfon,  who,  in  his  anfwer  on  oath  in 
i|Rpth^  caufe,  had  denied  the  truft,  becauf<;  drawn  in  to  anfwer 

yyf.Xm.      '  Uu  fo 


H3  iFtm^' 

fp  by^nnd  Mich.  %i  Gaur.  a.  Chan.  Ca^  134.  Smith  y.  Pal« 

mer. 

J,  A  iinmr  articles  to  deliver  tin  to  the  mercfaant  cuft»ih'fnt\ 

after  delivery  to  the  merchant^  it  is  fetfed  for  cuftom,  and  the  mer- 
hant  files  to  be  relieved^  but  d^nie^l  \  becaufe  it  is  in  Jraudtm  ngis* 

Hill.  26, 27  Car.  a.  I  Chan.  Ca(es^  256.    Papilion  v.  Hix. 
8.  A  biU  ofexchangi  for  50 1.  was  made  for  vabu  received^  but 

being  guned  bj  ftaud>  and  for  a  fiditious  confideradoa  was  fet 

afide.  HilL  1690.  2  Vern*  123.  Dyer y.  TynaewdL 
^auT*'*      ?'  .^*"Q^  '^^  *>  ^«^^  *"  abhorfcnce  of  fraud,  that  it  wiH  fct 
^mr^ji^M/  ^^  *^  ^^^  dicrusj  if  founded  diereupon. 

rgJievt  a-  10*  jtf  dccrec  OH  a  cooimiffion  for  charitable  ufesy  fraudulently 

gdmp  tbt  taken  out^  was  fet  afide,  diough  ooAfirmed  by  the  chancellor,  and  a 
^ZflaLu^  '  '^^  cooimiffion  was  fued  out,  and  the  lands  charged  with  the  cha- 
as  if  M#  ^  rity,  though  exempted  on  the  former  conmuffioo.  Arg.  Sbow« 
mgramtttm    ao6.  cites  Moore  Char.  75. 

Iboiild  be  f^f^iit  0kl  Mathtrfrimitknily,  or  f«cretiy  brought  tn|  and  execuud  m  Bern  tfAefrmer  ;  in 
thisy  or  fiich  like  cate  of  fravdy  equity  would  relievos  but  where  there  is  no  fiaiid»  but  mh  rdf^ 
Mfxm  the  hmur,  vaordf  9t  prma^  if  A$  Jkfmiimty  the  ftatute  of  frauds  roakiag  thofe  promiics  ra^ 
equity  will  not  interfere,  per  Ld.  C.  Paiker.  Wms's  Rep.  6sa  Pafcb.  x72o.mca<e  of  MooC^SM 
p^ifcounteis)  r.  Sir  Geo.  BAaxwelU 

J  I.  Mtfuy  paid  upon  a  hubiU  in  the  year  172O,  and  whidi  wis 
called  the  land  lecurityi  and  oil  patent,  being  ^  extraiting  ml  mA 
ef  radijbes  was  ordered  to^  be  re-paid  fvitb  interffi  and  cofis  ^  and  the 
Mafter  of  the  Rolls  laid,  that  the  gaining  a  patent  could  be  no  £ux;- 
tion  to  Ae  cheat.  2  Wras*s  Rep.  154  to  157.  Trin.  1723.  Colt 
^  V.  Woollaflon  and  Arnold.-      ■     And  a  Uke  decree  at  the  iamc 

time  for  Spackman  v.  WooUafton. 

12.  hfine  and  non-claim  ought  not  to  Jkreen  a  framinUni  fv^ 

eh^Qy  but  the  conufee  (hall  be  deemed  a  truftee  for  the  e^itriiie 

^  title.    So  decreed ;  but  the  cafe  was  compounded  in  the  Hoiifeof 

i  544  J  Loi^<l^  l^S*  ]^^P'  ^^  ^^  be  Ld.  Harcourt's,  tit.  Fxaud^  6  March| 

1724.  Martin  v.  Martin. 

i^  Equity  will  never  countenance  demands  ffan  utfeur  natwrti 
in  this  cafe  it  was  to  have  an  aUowancefor  attending  at  auSintSy  u 
enhance  the  price  of  goodi\  nor  will  equity  fuifer  tfaem  to  be  fet 
againft  &ir  andjuft  demands  in  an  account;  and  a  crofsbiDfor  that 
purpofe  was  difhufled  with  cofts.  MS*  Rep.  laid  to  be  Ld«  Harp 
court's,  dt«  Fraud,  6  March  1726,  Wadker  v.  Gralboigiie» 


(B.  a)  Fraud  iet  afide.    By  whdt  Court. 


•  \  Wim*s  i»  T  T  is  no  obje^on,  ^t  the  parties  to  a  firaud  have  dieir  ret 

Rep. ISO.  1  medv  at  law;,  and  may  bring  aAions  for  monies  ha^  anlre- 

i^4!*hT  ceived  to  tlieir  ufe  i  for  in  cafes  of  fhuid,  the  court  of  #f»ffiai^tf* 

the  Mailer  concurrent  jurif££fion^  with  the  toinmon  law^  matter  of  fraud  1»ciM 

oftheRoiis,  the  great  iubje^  of  reUef  there }  and  fo  money  paid  by  the  piaimifi 

ale^v^^  to  tte  defendants,  as  managers  and  projedofs  of  a  tMle,  (j&  the 

Bayib.  *  year  1720}  ciUed  thf  knificuritj^miinlfattnt^  (which  wa(  to  o^' 


i  544 
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inSt  oil  bui  dr  Engliih  ndifhes)  was  decreed  to  be  paid  back^  with 
intereft  and  tofts;  per  the  M^fter  of  die  Rolls.  2  Wms's  Rep. 
154  to  157;  Trin.  1723;    Cdt  ir.  WboUafton  aibd  Arnold. 


(C.  a)  By  Circumventiofl. 

!♦  f^RED  I  TOR  y/ri&fir  wares  tfwhhh  tStitdehtsr  autJ  not 
^  mate  half  the  numey* — ^The  coUrt  not  favourinfi;  contrads  of 
that  kind  ordered  the  mafter  t9  make  allowance  as  he  faw  caufe* 
Chan.  IS  Can  x.  T  Rep.  132.  Naylor  v.  Baldwin. 

2«  A«  as  prmcipaly  and  B.  as  furety,  were  bound  in  a  bond  to  C* 
The  obUget^s  name  was  ufitd  enly  in  truftfor  A.  one  if  the  obligors^ 
imd  if  any  money  was  paid,  it  was  A.'s  money,  but  it  did  not  ap«- 
pear  that  any  money  was  lent  j  B.  being  fued,  brought  his  bill,  and 
di£  court  decreed  the  bond  to  be  delivered  up  and  cancelled,  and 
fatisfiu^lon  acknowl^ged,  with  cofts  to  the  plaintiff.  See  Mich* 
96  Car.  2.  Fin.  R.  127.  Launce  v.  Marden  &  al. 

3.  Tenant  in  failrf^P  ^^  4°'*  t^  annum  in  remainder^  of  old  Jff^JLj^' 
houfes,  after  the  death  of  his  father,  who  would  allow  him  no  main-  i)iJ"b\iL 
tenaiice,  for  30 1.   in  money  paid,  and  20 1.  per  annum  annuity,  Vern.xe7. 
during  die  joint  lives  of  himf<;lf  and  his  £ather,  conveyed  the  old  Pafch.1683. 
faoufes  to  A.  in  fee.— The  annuity  was  paid  5  years.— And  though  h?u/'    % 
it  w^  urfi;ed,  that  being  tenant  in  tail,  if  he  had  died,  the  whole  Vcrn.  27. 
jnoney  had  been  loft ;  yet  by  Ld.  Chan,  the  bargain  was  fet  aiide ;  S-  ^*  »"<* 
and  he  fiud,  by  the  civil  law,  a  bargain  of  double  the  value  flbould  "^.f  ^r^^ 
be  avoided,  and  wiihed  it  were  fo  in  England.  Trin.  34  Car.  2.  ofdifmif* 
a  Chan.  Cafes,  120.    Nottv.  HilL  fiondif. 

^  chargecfy 

ami  Lord  Nottii^ham's  decree  confirmed  by  JefGries  C«  Tria,  x687« 

4.  One  mtitled  to  an  eftate  after  die  death  of  two  dd  lives  takes 
300  il  to  pay  600  /•  when  the  lives  fall^  and  mortgages  the  eftate  as 
a  fixiirity.  1  ■  The  lives  dite  within  two  years,  yet  no  relief  againft 
diis  bargain,  nor  veas  any  thing  ill  in  it*  Per  North  K.  Hill.  4682. 
Vem.  141.  Batty  V.  Lloyd. 

5.  A.  an  old  man^  being  ahnoft  in  his  dotage^  and  feifed  of  an  This  cafe 
€&te^  was  made  to  believe  by  W.  S.  and  J.  N.  (who  had  ah  inten-  Jl^the^Ld. 
don  to  purchafe  his  eftate  at  an  undervalue,  as  if  it  was  for  another  chanc«nor, 
perfbin^  and  in  *  whofe  name  letters  were  fent  to  A.  preffing  the  Hni.  1685, 
completion,  and  that  it  would  not  admit  of  anv  longer  delay )  that  ^3^^^^*,^/ 
tliey  could  Mp  him  to  a  great  matchy  and  told  him^i  that  to  qualifi  i(Jv(yfn.ll 
iimfefffor  the  lady^  he  muft  coreuert  his  land  into  money^  whereupon  rtkoj^,  ^i. 
he  entered  into  articles  under  hax^d.  and  feal,  and  after  conveyed  '  wH^^* 
the  lands  purfuant  to  the  articles,  and  the  purchafe  money  was  all  ^^2,  nutdd 
paid,  or  fecured ;  but  what  was  paid,  was  all  borrowed,  atid  what  mo*  at  a  mrJUi 


ney  wasjocmred^  wai  to  be  paid  by  inflabnents ;  and  the  tiicney  agreed  ^^^^  ^^pnc*, 
for,  if  neally  piiid,  was  fo  much  under  the  real  value,  that  the  profits  \^!^\^ 
in  a  little  time  iiiouldpay  the  purchafe  money*    Afterwards,  A.  levied  ciier,  v.tto 
a  fine  likcwifc  to  the  purchafor^  made  his  tenants  attortt,  arid  his  ^netafide- 
Cmx  (trtto  fhcwed  a  difc<^tent  at  what  was  done)  releafe  all  his  right  ^r\  ^^% 

^  Uua  to*'[545J 


• 
to  Ac  lands,  with  intent  to  eftablifh  die  purchaie.  On  a  b31  bf 
the  fon  of  A.  ('after  A/s  death)  to  fet  afxde  this  purpofe,  as  gotten 
bj  circumvention,  it  yfn&provedy  that  A.  was  afinfihU  nuntj  and  r^- 
faUe  tfmBnMging  bis  oum  kufirufsy  and  had  not  any  afpartnt  weakn^s 
upon  him ;  and  diat  he  had  abfolute  power  over  the  efiate,  and  af* 
ler  the  conveyance  declared,  that  if  it  were  then  to  do|  he  would 
do  it  again ;  notwithftanding  all  which,  becaofe  there  appeared 
fome  art  ufed,  the  Ld.  Keeper  decreed  the  purcbafe  to  be  fet  afide. 
Mich.  1683.  Vcnu  205.   Coleby  v-  Smith. 

6.  A.  articles  for  the  purchafe  of  B.'s  eftate^  pretending  he  bought 

it  for  one  whom  B.  was  defirous  to  oblige,  but  in  trudi  bou^^  it  for 

another,  and  by  that  means  got  the  eftate  at  an  undervalue.    Equity 

will  not  decree  an  execution  of  thefe  articles.    Hill.  1683.  Vem* 

227.  Phillips  V.  D.  of  Bucks. 

jA  gnnt  o(  '    7-  An  over-reaching  bargain  upon  contingency,  was  relieved  \ 

a  rem-         but  the  principal  money  and  legal  inter  eft  decreed  to  the  bargainee. 

fec!^  ool.  35  ^^*  ^*  ^  Chan.  Rep.  266.  E.  Arglafs  v.  Mufchamp, 

per  anaumy  for  3001.  to  commence  t^ter  tht  grantee* s  dyinfr  without  ijfue^  The  gnmtory  bff  debgncb» 
ery»  was  diDibled  to  jet  iffue.— This  per  Notth  K.  w^s  fet  afule  for  fraud*  Pafch-  is%^  Vem. 
1137.  S.  C—S.  P.  decreed,  by  Jefiiies,  C.  though  the  grantee  anfwereJ,  th^  he  was  wboUf  a 
Araugec  to  the  snoCOTy  aod  the  matter  was  tranfaded  hy  a  third  perron ;  fraus  eftccLavfraodoDy 
16S59  or  16S6.  Vem.  239.  Earl  Ardglafs  v.  Piit. 

t  ^^'  ^^*  S-  A  man  makes  his  will,  and  his  wife  executrix ;  the  (im  after 
\a  AX^z  prevails  on  his  mother  to  get  the  father  to  make  a  new  will,  and  to 
cafe.^t.e.  name  him  executor,  promifing  to  be  a  truftee  only  for  his  mother. 
X9a*  Rock-  Truft  decreed,  notwithftanding  Atftatute  of  frauds^  &c.  HilL  i684» 
SS!;;»a.Vem.296.Thynv.Thyn. 

9.  Money  was  lent  at  very  great  advantage  on  contingenqcOeaAmf 

Ice.  by  A.  to  B.— A.  fometime  after  brings  a  till  to  be  repaid^  or  to 

foreciofe  B.  of  any  relief  againjl  the  bargain^ — B«  anfwers,  that  the 

bargain  was  fairly  made,  and  intends  to  abide  by  it,  and  diat  ho 

would  feek  no,  relief  againJl  />.-— The  contingencies  bappenedr— 

B.  brings  a  bill  agamft  A.'s  executor,  ( A«  being  dead)  and  is  relieved 

i^)on  payment  of  principal  and  intereft,  without  cofts.  HiU.  i690» 

Per  Commiffioners,  2  Vern.  I2I.  Hill.  1690.  Wifeman  v.  Beake. 

Chan.  Free       10.  Policy  ofinfurance^  for  infuring  a  life,  was  gained  by  fraud,  OBk 

ao.  s.  c— .'  hjfalfe  pretences  of  healthy  and  Ajbam  infiirance,  by  a  near  nei^bour 

TOer^nr/  ^^  *^  infured,  fet  afide  after  a  verdid  at  law,  wth  cofts,  both  at 

vvho  hal  a    law  and  in  equity;  and  the  money  received  on  the  policy  to  go  ia 

ihip  at  fea,    part  of  the  cofts^  HilL  1690.  2  Venu  ao6.  Whitungium  v.  Thocft* 

tiadan-c.     bury  &  al. 

A'ip'i  being  tahn,  wlucb  anfwered  the  drfcription  efhti  cwm  fiiff  infored  btr^  witbeOt  «cqaalndl9  tbf 
infurers  of  any  tlung  hc^had  heard ;  upon  a  bill  by  the  iniurers,  lo  be  cvUevedy  Ld.  Maodesfidd 
Ihougfat  the  concealment  to  be  a  Crand,  and  relieved  the  plaintiff  againft  the  policy,  aod  withcoftv 
^Wms'sRep.  X70.  Trin.  1713.    Deoofta  v.ScandreU 

This  go-s         X  I.  A.  bonows  money  of  B.  and  gives  a  mortgage  ofsjktwn  £[• 

Bnf^i^^    toi/  term  of  year s^  defeatonced  to  iS  void  on  payment  of^oL  fer 

Z^   Ibid,   annum  for  eight  yearsy  by  quarterly  tayments^  the  fum  borrowed  beujg 

but  200 1.  redemption  was  decreea  on  payment  of  200 1*  w^i  finpif 

intereft.  ^l|ch«  i/go,  a  Yiyok  4Q^  Jw«(.  y«  Q$fig$. 


JTtdttlr;  54^ 

*  12.  J*  S.  who  was  to  have  had  a  confiderable  advantage  bf  a  wiH) 
was  drawn  in  by  frauds  and  iaife  fuggelHons,  to  make  a  compofition 
for  his  intereft,  and  to  give  a  rekafe ;  afterwards  J.  S.  being  fenfible 
of  the  fraud)  makes  his  will,  and  thereby  (after  other  legacies)  he  de- 
vifes  ail  the  reft  of  his  goods  and  chattels  whatfoever  to  his  wife) 
upon  condition  that  (he  paid  all  his  debts ;  and  made  her  (ble  execu- 
trix. And  it  was  held,  that  his  right  tafet  afide  the  releofe^  was  de- . 
vifable,  and  the  words  proper  for  that  purpofe.  Decreed  1  rin*  1701. 
Abn  Equ.  Cafes,  176.  Drew  v.  Merry. 

13.  A.  agreed  for  the  furchafe  ef  tinier  \  and  A*  and  B»  bodi 
enter  into  a  tondy  that  A,  hts  executors  and  adminijirators  JbaU  mi  cut 
dawn  under  fuch  ajize ;  it  comes  out,  that  yf.'i  name  was  mfy  nrnia 
ufe  of  for  B,  in  the  agreement ;  B,  cuts  down  timber  under  fixe ; 
there  can  be  no  remedy  at  law  againft  B.  upon  this  bond ;  but  it  is 
a-  fraud  on  the  feller,  and  relievable  in  equity.  MS«  Rep.  fidd 
to  be  Lord  Harcourt's,  dt.  Fraud,  12  Marcb^  1720.  Butler  v. 
Pendergrafs.  •    •     n 


{D.  a)    By  Circnmvcntion,    in   Rcipeft  to  young 
HeirSf  &c.  and  relieved.    On  what  Terms. 

r,    A     an  infant,  (newly  come  of  age)  by  bill  fought  to  bereliev-  ^•^-  *^**^ 
•**  •  cd  againft  feveral  judgments  in  debt,  which  were  got  by  L/h?!!.  ' 
pra£lice  between  the  infani* 5 guardian^  and  attorney,  and  others ;  and  1671,  ia 
drew  into  examination  die  reality  of  the  debt,  for  which  the  judg"  ^^^  »f 
ments  were,  and  how  the  ikme  arofe,  and  decreed  to  be  referred  ac-  ^*JJJ^!1*n^ 
cordingly ;  and  thereupon  further  order  to  be  taken.  15  Car.  2.  3.  xh.  R.  84.* 
Ch.  Rep.  10.  Godfcall  v.  Walker  and  Wall.  s.  f 

2.  A  quadruple  fecuVity  given  by  young  heirs,  to  be  paid  on  con^  The  fecu- 
iingency  of  their  fether*s  death,  oi:  their  own  marriage,— Equity  will  [^wTand 
not  help  fuch  fecurity  (which  was  a  judgment)  to  any  thing  to  at*  judgment, 
tach  upon,  the  confideration  not  being  equitable,  and  (6  the  bill  was  an  1  given 
difinifled,  167 1.  3  Ch.  R.  74,  Rich  v,  Sydenham.      ^  fclldSm  ww  * 

^ittjik,  Ch.  Cafes,  2P1.  S.  C«  Pafich.  13  Car.  &• 

3.  A  young  gentleman  employed  A.  to  borrow  500/.  A.  employs  Fin.  R.  195. 
B.— B.  goes  to  a  filkman,  and  buys Jslks  for  500/.  of  him.— Plaintiff  pj^f^ti^^* 

fave  bond  and  judgment  for  the  money.*— B.  fold  the  filks  for  250  /.  by  his  biU 
ept  50/.  for  hinSelf,  and  paid  200/.  to  the  plaintiff. — ^Defendant  offered  to 
never  treated  widi  the  plaintiff,  and  denied  on  oath  that  he  ever  ^aichTao** 
treated  about  the  loan  of  money,  and  depofed  the  filks  to  be  of  500/.  *car.  %^^ 
value  or  thereabouts )  but  proof  was  to  die  contrary.    Decreed  only .  Vern.  73. 
apo/.  and  intcreft  (quapre  for  the  intereft)  and  relief  againft  the  de-  ■  ^cc^&  p 
fendant  quoad  the  reiidiie,    {'afclu  28  Car.  2.  I  Chan.  Cafes  276.  ^—sosoo/Zs 
Waller  v.  Dalt.  *worth  of 

-  *    .filk-ftock- 

ings*    Decreed  the  principal^ bat  no  intereil'«  and  bond^ud^tmnt^  mdi^fttHf,  fet  afide.   f  iiv  R«  ai^ 
|ificb.  29  Car.  2.    Fairfax  v.  Trigg. 

dt  A  ^^  of  goods  to  a  young  gentleman^  ia  the  Ufe  tiinp  pf  his  fa^ 

y  u  3  ther^ 
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ther,  at  an  extra vagfuit  price,  ibme  pf  which  gpoSs  were  borfts^M 

ivas  rdi tved  at  ^e  fuit  of  zxiponeft  mortgagee^  againft  whom  die  Tciir 

dor  of  die  goods  had  (tt  up  a  ftatute  of  5000  /.  given  in  coofidcradoii 

of  the  gocds,  as  a  prior  incumbrance  on  the  eftate  mortgaged., 

Mich.  31  Car.  2.  Fin.  R»  439.  Draper  v.  Dean  and  Jafixkr-r-^ 

£)ecreed  that  the  conufee  be  allowed  according  to  die  r^  value  at 

the  time  of  delivery,  vnth  intereft  from  that  dmc,  but  die  platn^ff*« 

^o/is  to  be  deduded  diereout.    Ibid. 

%  Vcn%.         '  5.  Goods  were  Ibid  to  a  young  ^endeman  heir  apparent  to  a  good 

359.  Bar-     eftat^  at  *  a  d^uUi  value  on  0  cmttngauy  of  his  furviving  his  fiidieri^ 

Ibn.  Mich!    <^^>'wiiiB  the  whole,  debt  to  be  funk.    Relief  decreed  againft  die 

3)  Car.  1.     vendor ;  that  decrevl^  afterwards  reverled,  and  after  the  laft  do- 

Skin.  Su.    ^e^  wa$  reverfed  'm  JeiFries  C.  HitL  34  and  35  Car.  2.  2  Oian. 

w",       Cafes  136.  Bamyfeeak.     ' 

iQ7Jlfkys  the  main  reafbn  of  the  decree  was  that  rhitjathir  vasJUi  ^Sk  #0  &■       ..,  j  s  Vcnk. 
14.  S.  C.         ~ 
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^ros'sRep.  6.  A.  lent  B.  a  remaindeman  in  tail^  cnefian^  on  an  eftate  for 
31a.  s.  c.  life  of  his  father,  X  000 /•  ^receive  2500  A  if  Js.fttroivid  C  hisfitib§r^ 
cow^  c.  ^^  ^^  J^fc  die  1000  i  if  B.  died  in  his  father's  life  dmc,  and  feciirpd 
according-  *  the  fame  by  judgment  The  father  died,  A.  fued^  and  B.  bra^jbc 
ly,  only  he  his  bill  in  chancerv,  which  was  difinifled  bj  Ld.  Findu  9  Feb.  33 
tv^'to^pay  C^""'  ^-  But  upon  rehearing  die  caufe  by  Jeffries  C.  Ac  pbiodff 
intereft  for  having  before,  by  ordeii*  of  the  court,  pud  Ae  money^  Us  krdfhip 
the  Came,  declared  that  thefe  bargains  were  corrupt  and  fraudulent^  and  tended 
ih^Wmar-  ^^  *^  deftruaion  of  heirs  fent  hither  for  educadon,  and  to  tbc  met 
ry  in  his  ruin  of  families ;  and  that  as  there  were  new  contrivances  fx  tbe 
father's  life,  carrying  them  on,  fo  the  relief  of  the  court  ought  to  be  extended  ta 
tlui^thl*^  meet  with,  and  correft  fuch  corrupt  bargains,  and  unconicionaUe 
reafon  in.     pra£Uces,  and  decreed  tbe  former  onler  to  be  difchaiged,  and  die 

ducing 

JLd.  j 

ferey' 

cree'waa  (probably)  to  difcourage  a  growing  pra6Hce  of  deYOoring  an  heiryon  a  confideace  io  U. 

y oulngham's  decree  ;  but  Ld.  JefFerty's  decree  ftanding  ibewt  that  every  ooft  thought  the  iane 

<wae  juft,  and  thit  there  was  therefore  ^  attempt  io  parlijpttpl  to  veverfe  i(.    Wou't  E^  3  is* 

f  afch.  1716.  Ui  cafe  of  Twifietoa  ▼.  Griffith. 

<  ,1        •      •  *  -    ' 

7.  Sc  where  B.  remainder-nnan  in  ^»I,  having  incuired  Us  fiu 
ther's  difpleafure,  was  advifed  by  am  that  bad  ^fn  an  aUgrmj^  and 
ivho  prettniUd great  friindjhip  for  B.  and  afterwards  B/s  father  Being 

Scconciled  to  him,  and  offering  B.  1000  /•  for  hi^  reverfion,  he  was 
liffuade^  by  the  attorney  ftjom  accepting  it^  as  not  a  valuable  coofi- 
^ration,  but  about  a  year  a{ter,lhe  fame  attorney,  when  tbefoAer 
was  in  a  very  deelining^ate^  biaght  it  of  B.  for  lO^oL  (die  eftate 
being  150A  per  ann.)  and  B.  was  dien  about  34  years  of  age,  and 
had  a  child  lo  vears'old  inheritable  to  the  intail,  andB.  levied  «' 
fine  to  bim  of  tnis  neverfic»u  Io  about  two  years  after  B/«  fadier 
died  s  B.  brought  a  bill  to  fet  afide  this  conveyance,  and  to  get  ai| 
^njun&ioh ;  he,-  by  dire&ion  of  die  court,  fufitted  a  taamoa  ieo»- 
Very,  and  deci^rc^.^  ufes  to  die  two*  fenior  fix-clerks,  fid^fsft  t*. 
ihti  ordet  of  tbc  court.    It  wa$  Qbjeftcd^  among  odicr  dungs  ^^ 


ifon  in.  pracuces,  ana  aecreed  tne  former  onier  to  oe  aucnaivco,  ana  nv& 
cing  the  plaintiff  to  be  rejlored  to  what  he  bad  f  aid  ever  and  hefiies  the  prtnei" 
w's  de.    P^^^^^y  andtntereft.    2  Ch.  Rep.  396.  2  Jac.  1^  Bcray  v.  Ktt 
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ftt  this  rate,  it  would  be  almoft  ioipra£ticabIe  hr  an  fadr  ever  to  fell 
a  feverfion;  but  Ld.  Cowper  fiua,  that  he  iaw  no  iiKonvenience  ia 
that  objection ;  for  it  might  force  an  heir  to  so  hqme  and  fubmit  to 
his  father,  or  to  bite  on  die  bridle,  and  endure  ibme  faanUbips,  and  in 
the  mean  time  he  might  grow  wi&r  and  be  reclaimed ;  (b  direded 
that  the  plaintifF  be  relieved  on  payment  ofprhtapal  interefi  and  coffs^ 
but  iaid  he  meant  liberal  cofts.  Wms's  Rep.  310.  to  3x3.  Pwb« 
1 7 1 6,  Twifleton  v.  Griffith. 

8.  A.  draws  in  B.  a  young  gentleman,  and  purcbafis  an  eJIcU  at  ^^  ^"^f^ 
a  great  under  value  of  him,  and  B.  covenants  for  A/s  quiet  enjoy-  ^Jlfo^^Seii^ 
ment.  A.  is  evi£iedy  and  brings  a£tion  on  die  covenant.  Per  Korth  verypMr, 
K*  It  is  unreafonable  that  A.  who  was  a  lawfcr^  fliould  make  ad-  ^^^^^^ 
vantage  of  this  catching  bargain;  and  fo  decrM  A.  hispurchafe  ^^  o/^ 
money  widi  intereft,  only  difcounting  the  meflp  profits.  Palch*  redemptioo 
1685.  Vern.  320.  Zouch  v.  Swaine.  at «  gran 

qpder-va* 
lo^  yet  as  no  Aich  fraud  appeared  a$  to  fet  it  afide>  Ld.  Wright  ^finifled  the  bilL    Cb.  Free*  ao€« 
Wood  V.  Fenwick. 

9*  A  contrafl  to  p^  450/.  and  80/.  per  ann.  till  At  450/.  and 
every  part  of  it  be  J^aio,  being  made  with  a  youne  man  on  a  (econd 
agreement,  after  a  nrft  agreement  made  with  his  uiends,  and  thefe* 
cond  being  made  without  their  pivity,  and  by  taking  advantage  of 
the  plaindtf^s  neceffi^,  was  fet  i£de  per  Jeffries  C.  but  no  relief 
for  what  was  overpaid.  Mich.  1685.  Vem^  352.  Oddyv.Torlsi* 

10.  The  defendant  fold  goods  to  the  plaintiff  and  two  odiers  at  r  « .  •  n 
extravagant  prices  and  to  be  paid  Jive f or  one  or  more  9n  the  death  ef  ^  ^^    J 
their  fqihersy  and  fo  obtained  from  the  plaintiff  and  two  other  young  vernf  R.  * 
gentlemen  that  were  heirs  to.  good  eftates,  feveral  fecurities,  wherein  77^  Lam- 
they  were  bound  feverally  and  joindy  in  4000/.  for  payment  o^ great  piagh  ▼. 
fums  of  money.    The  court  decreed  the  [daintiffs  fecurity  to  be  ^^y\^' 
delivered  up,  on  paymerit  of  what  die  defendant  really  and  bona  fide  ^.  ^x\nl 
paid  to  him  alone,  and  for  his  own  proper  ufc.    Tr.  i6S7.  Vern*  i688.whit* 
467.  Bill  V.  Price.  i^V**'^ 

!!•  Ayoung|;endemanof36oo/.perium.inpoffeffionoftniftees,  S^'J*^* 
prppofed  to  a  icriVener  to  borrow  1006/.  on  mortgage^  hut  he  trick- 
ifldy  drew  him  into  the  giving  zflatuU  inftead  ^  a  mortgage,  and 
was  himfelf  bound  with  him,  and  fo  let  the  young  gentleman  receive 
only  300  L  of  the  money,  and  he  received  all  the  rej^  himfelfm  goods 
of  one  kind  or  other,  and  difcounting  a  debt  of  his  own  due  to  the 
lender ;  decreed  payment  ^ly  of  the  300  A  and  intereft,  and  a  per- 

Stual  injundion  againft  the  ftatute  as  to  the  young  eendeman« 
ill.  1697.  2  Vern.  ^6.  Smith  v.  Burroughs  and  Loader. 

.la.  An  unreafonable  bargain  bought  of  a  youns  heir,  was  relieved 
by  opening  an  e^^ouKty  and  the  youne  gendeman  lowing  only  what 
waajq^y  due«  Tr.  9  Geo.  9  Mod.  31.  Spenfer  v.  Chaie.**— 
But  where  die  feciurity  was  deficient,  it  was  oraered  that  the  young 
gentleman  m^Jcc  it  good  at  die  others  expence,  fo  a$  to  (eatre  die 
Oioney  due.    Ibid, 

I3f  A  was  tenant  for  life,  remainder  to  B.  his  fon  in  tail^  remain-  <9«^luKlthe 
XU^  4*  in  fet  of  an  cihte  computed  worth  7600  /.— s5«  at  2P  years  *^^/«*«  be« 
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3300/.  whtm  of  My  in  the  l^e^  A.  urticUd  to  fell  the  iflatefir  3300/.  Vffbin  h. 

eomZlt  A^uld  come  into  pojjejlion  of  it,  and  to  have  ivterejl  for  the  fame  from. 

fofffffi'm,        the  time  of  the  articles  to  the  time  of  his  being  in  pojfejfion, jt^  Med 

this  would  within  tivoyearSy  fo  that  the  intcreft  amounted  to  hltle.     B.  <»i  his 

rSliy*been  ^^^^^  '"^^  pofleffion,  compleated  his  agreement,  and  brings  a  bil! 

a  purchafe  ^o  ^  relieved*    It  was  infifted  for  the  purchafor,  that  there  was  a. 

of  th^re-  great  difference  between  defeating  an  agreement,  and  carrying  it 

of  ^^'efbte  ^"'^  execution ;  aind  Rajrmond  and  Gilbert  commiffioners  were  of 

in  poflef^  '  ^e  lame  opinion,  and  faid,  that  had  the  bargain  been  to  pay  fo  much 

fion,  as  t\\c  down  in  ready  money,  it  would  undoubtedly  have  been  good,  other- 

andD^^f  ^''e^ere  is  an  end  ofall  (ales  of  reverfions.    And  that  this  is  the 

lion  would  ^^^  ^  buying  the  reverfion  for  prefent  money,  and  will  be  confidered 

be  at  the  as  fo  much  money  put  out  at  intereft  by  himfelf,  and  the  fame  as  if 

^e  time  5  he  had  received  it,  and  immediately  lent  it  to  the  vendor  at  intereft  ; 

cafe^on  ac-  ^^  ^^  intereft  might  have  run  to  the  value  of  the  eftate,  though 

count  of  it  has  happened  otherwife,  which  was  a  chance  on  bothfidesy  and  that 

the^ea^  it  is  not  confiftent  with  common  fenfe,  that  a  prefent  agreement 

^^^^^*.  fliould  be  varied  by  future  accidents ;  that  it  muft  be  confidered  as  it 

would  ro'  is'  in  itfelf  without  any  thing  extrinfick ;  that  bargains  for  fales  of 

Ijtfvc ;  per  reeuerfimdry  ejifites  by  heirs  ar-e  never  fet  a  fide  but  on  account  of prodi- 

»d  GUbeit  ^'^''O'i  *^  nothing  of  that  appeared  in  the  prefent  cafe,  but  the  re- 

tommif.  verfe ;  for  it  appeared  that  both  the  father  and  he  were  in  bad  cir- 

ftoncrs.  Sei.  cUmftances.     SeL  Ch.  Cafes  in  Ld,  King's  time,  ?•  8.  Pafch.  i( 

TdS  s"  G^<>-  *•  *^^w*  V-  Brandt.                 •       ^                            '       ' 

T«ne^  7-S-  Poich*  II  Geo.  }•    Dews  y.  firandt. 


(E.  a)  By  Circumvention,  in  Rcfpeft  of  a  prefent 
Want,  or  General  Weaknefs  oj  Underjian£ng. 

?o  bi"*?      I.    A      the  plaintiff  being  fimple,  the  defendant  got  a  conveyance 
WrightV.^'         ^^*   of  lands  from  him,  but  though  the  defemlant  had  fold  the 
^ooKh.  s.  P.  fame  to  purchafors,  and  a  defcent  was  caft,  jret  A.  had  the  lands  re* 
allured  to  him,  Toth.  104,  105.  cites  4  Jae.  Lewis  v.  Vaughan. 

2.  If  zfcrivener  by  finifter  means  makes  himfelf  a  truftecy  he  fludl 
I  549  ]  ^^'^  "^  oeneiit  by  the  conveyances,  and  making  himfelf  executor 
,    .     .       (the  teftator  being  of  weak  unaerftandmg)  was  ordered  not  to  med- 
dle in  performing  the  will  without  his  co-executors.  3  Car.  i.  i 
Chan.  R.  22.  Herbert  V.  Lounds. 

3.  A.  on  loan  of  90  L  got  a  bond  from  J?,  ef  1600  L  for  payment^ 
of%oo  I.  A.  by  bill  fued  to  fubjeft  certain  lands  B.  was  indtled  to 
in  right  of  his  wife,  the  eftate  in  law  being  in  truftees ;  but  the  fe« 
curity  being  got  when  B.  was  drunky  Bridnian  K.  wouM  not  re- 
lieve A.  in  equity  even  for  the  principal  which  he  had  really  lent, 
but  difiniffed  the  bill.  Pafch.  23  Car.  2.  I  Chan.  Cafes.  202.  Rich 
y.  Sydenham.   '    **  

^r  'm-^'       **  ^  woman  of  weak  under/fandingy  though  not  a  lunatic,  made 
'*?l.^l!it.  ^  voluntary  conveyance  5  it  was  fet  afide  as  fraudulent  by  Ld.  Chan- 

tinc^on  v.    cellor.    Fafch«  34  Car*  2»  2  Cbaxu  Cafts«  X03«  White  v.  Small 
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5.  One  of  ^%  years  ofags^  convejed  lands  of  40 1  ayiorfirofi  wh,  -^^^^ 
nuity  for  his  life  ofzol.a  ytar^  who  lived  two  years  after,  but  was  ^J^^ 
fet  afide  upon  a  bill  brought  by  the  heir  at  law,  it  appearing  that  the  peal  to  Id,  * 
old  man  was  weak  and  eafily  to  be  impofed  upon,     a  AYn^^**  ^^P-  fi^tSf  ^yr 
203.  Mich.  1723.  Ciarkfon  v.  Hanway&  al.  ^^ 

(F.  a)  Ignorance  of  Title  or  Value,  &c. 

-1.  T  A  N  D  S  being  originally  charged  with  the  payment  of  por- 
^  tions,  a  releafe  upon  a  covenant  in  truft  to  pay  does  not  dif- 
charge  the  fame,  the  releflbr  being  ignorant  of  her  real  rightj  and 
impofed  upon  by  the  relefice.  31  Car.  2.  2  Chan.  R*  173*  Tucker 
V.  Searle. 

2.  Mortgage  money  was  refervedy  payable  to  himfelf  or  heirs  \  mort- 
gagee died,  and  his  executors  confented  to  the  heirs  receiving  itj  who 
got  a  decree  againft  the  mortgagor,  and  received  the  money.  Yet 
what  the  executor  did,  being  upon  a  miftake,  as  thinking  the  heir 
was  intided  by  reafon  of  the  reservation.  It  was  decreed  that  the 
heir  fliould  repay  all  the  money  received  by  him  to  the  executor. 
31  Car.  2.  2  Ch.  R;  154.  Turner  v.  Turner. 

3.  Tenant  by  the  curtefy  of  gavelkind  land,  not  knowing  his  title 
as  fuch,  but  being  otherwife  in  pofTeffion,  attorned  tenant^  £ough  he 
had  a  right  to  a  moiety,  and  fometime  afterwards  brought  eje<^^ment, 
and  bad  a  verdi6i  before  Ld.  Ch.  J.  Hale.  32  Car.  2.  Fin,  R.  473, 
Vaulx  V.  Shelly. 

4.  Agreement  being  to  quit  pojffeffion  of  lands,  chancery  will  not 
decree  a  conveyance.  Buf,  per  ^lorth  Y^..  If  the  agreement  had 
bev^n  to  have  conveyed  thofe  lands,  he  would  have  decreed  the  agree- 
ment though  he  was  not  apprized  what  ejiate  he  bad  in  them.  Hill. 
1682.  Vern.  121.  Gerard  v.  Vaux. 

^.  A  fuit  was  to  avoid  a  conveyance  by  finf^  and  deed  to  lead 
the  ufes  of  the  fine  23  years  Jince  on  fuppofition  of  fraud  by  pur- 
chkfing  the  fee  oi  the  land  for  ii  /•  worth  66/.  per  ann.  and  th#' 
plaintiiF  being  ignorant  of  the  value^  but. the  defendant  well  ap- 
prized thereof,  and  the  plaintiff  being  ignorant  alfo  of  his  title^ 
which  he  came  to  the  notice  of  after,  the  fine.  The  bill  wad 
difmifled.  Hill  35  and  36  Car.  2.  2  Chan.  Cafes  159.  Ho- 
bert  V.  Hobert.    ' 

*  

6.  The  cafe  was  thus,  (viz.)  A.  having  title,  and  B.  pofleffion,  B. 
conveys  the  land  to  J.  in  truft  for  jB.  arid  then  gets  A*  to  convey  back  to 
B.  Us  in  execution  of  the  trujt^  whereby  A.  extinguiflies  his  title,  yet 
Chancery  will  relieve.  '  See  Hill.  35  and.  36  Car.  2.  2  Chan.  Cales^ 
160.  in  cafe  of  Hobert  v.  Hobert. 

7.  Copyhold  lands  were  divifed  to  J*  S.  fome  were  furrendered  td 
the  ufe  of  the  will,  and  fome  were  not.    The  heir  at  law  was  afenu 
kovtriy  and  J.  S.  for  a  fmall  confideration,drew  them  into  articles  to 
confirm  his  title  without  their  being  well  apprifed  of  their  intereft    . 
^l^en  they  articled.    The  Mafter  01  the  Rclb  would  not  decree  a  ' 
•  •  fpecifick 


fpecifick  execution  of  tbe  articles  of  a  fbne  covert  for  costvcymg 

her  inheritance,  but  difinifled  the  bill*    On  appeal  to  Ld.  Somers, 

he  confirmed  the  decree,  but  went  upon  the  fraud,  and  (eemed  not  to 

take  notice  of  its  being  the  inheritance  of  a  feme  covert.    Tr* 

1697.  Ch,  Free.  j6.  Prefton  v.  Wafcy. 

^«r  where        8«  Dtuifu  of  lands j  by  a  will  not  duly  exuufedj  by  ks  not  beri^ 

brawiU      attefted  \n  pretence  of  the  teftator,  frtuaiUd  upon  the  heir  for  loa 

Mf  f^f*^  guineas^  to  execute  a  reUafO'^  reciting  that  the  wtU  was  du/y  execmied* 

his  Lnds  Co  And  afterwards,  upon  a  pretence  of  more  ipeedy  payments  of  diede* 

C.  bis  Tiibr's  debts,^  50  guineas  morcy  gets  him  to  join  iu  a  kaje  end  re^^ 

f  °^^fee     ^^  ^  ^  freiended  purchajor  for  4000  /.  which  was  done  in  femu 


tbkrgcd  *  B**^  •>y  Ld.  Harcourt  '^fiMreJfw  veri^  or  fuggeflio  falfi^  is  either  of 
with  an  an-  them  good  reaibo  to  iet  aisde  any  rel«iie  or  conveyance,  and  both  of 
h^^idTft*  ^™  concur  in  this  cafe*  And  though  one  witneft  (wore,  that  the 
fonL-hfe,  ^^^  dedared  to  him  before  the  executing  l  the  releafe,  that  the  will 
oa  coo^  was  not  worth  any  thin^,  yet  his  lordihip  thought  it  not  to  be  be- 
^^^'        lieved  \  and  relieved  againlt  die  releafe^aiid  aUb  the  leafe and  rdcafe^ 

leafeaiiUi  ^^  ^  ^^^  ^  1^7  ^'^^  ^^  '^^  guineas,  and  50  giuneas  with  in^ 
jightto  tereft.  Wms's  Rep.  239.  to  241.  Mich*  iji}*  Broderick  y. 
«v«nr  other  Broderick. 

fartofA.'s 

•ftatt^  hut  B.  oppofed  the  eftabliihtng  the  wiU  In  chasceryy  mfiftingoo  a  wfll  bek^  waAefcfcfe 
^neatf  which  was  deniad  by  C  and  noc  proved  by  B.  nnd  after  a  diiinifion  of  a  hSl  broufht  hy  B.  a« 
agreemeiit  wai  made  between  B.  and  C  by  which  C.  reciting  the  wiU>  agreed  to  convey  to  B.  foch 
parr  of  the  eftate*  B.  nhaftd  to  C.  tUt  the  rtfi  0/  th*  tJUxti  dtvijrdf  or  mntkmeJ  i»  it  Artjei  andafter- 
wvdsbcoiightai  (i^vrbiU  upon  pretonco  of  having  made  new  dtiSooveriis ;  aad  he  ;dyiag»  the  hmm 
was  revived  by  his  heir.  Ld«  €.  Maccksfield  faidj  that  where  two  pai^  an  cootcodiBg  in  tha 
Mmty  and  one  releafes  his  pretenfioos  to  the  oUter^  there  can  be  no  eolour  10  fee  this  lekale  alide^ 
•n  accoont  of  Che  roato's  having  a  riglu ;  for  then  there  can  nevor  be  any  eomproaMe  nade,  bac 
every  ivleafe  may  be  avoided :  and  that  i)m  rele«ife  was  very  partidilar»  io  refpeft  of  the  wovdi 
of  aU  lands  devifed  or  meioioitut  to  tedtvifuti  that  io^ed,  if  the  party  reltafing,  is  igmnmt  ^iitngJ^ 
m  it  his  rigbi  tscemetahifxtmi  hira  by  the  perfoD  to  whom  the  reletfe  is  Biade,  tkefe  win  be  good 
fftafeoft  &  the  letting  alide  of  the  releafei  but  it  not  being  ib  in  thiscAle,  and  his  hifdflrip^  tafeas 
notice  that  the  ooait  ought  to  be  vcsxy  cautious  in  giViog  ndief  in  a  cifii  fo  dramAMoed^ 
«)d  diat  the  plaintiff  being  a(ked  at  the  bearing  of  the  cauiiB»  whether  he  woold  reconvey  Ae  past 
of  the  elbsa  conveyed  by  C  to  B.  his  ftitheri  dedined  the  doing  it»  difmilfed  the  biU.of  revmr  witk 
tijts.  Trill.  I7ai«  Wms's  Rep.  723.  to  7^8.    Sir  Willian  Cann  v.  Cann. 

9.  KJlatuH  "w^  vmA'^  m\r€i9iy3ij  th^^ 
be  regijterid hyfuch  a  day  JbouU  he  voifL  The re^adent%  whoSvied 
in  t^  remotefi  part  of  Ireland^  not  having  notice  of  the  aiftof  pariia* 
menc,  did  not  regijier  within  die  time;  whereupon  emotlnrkife  w» 
made,  and  regiftered,  to  one  tube  had  notice  efthefrfi  leafty  and  aa 
cjedment  was  brought  upon  it ;  but  the  rdpondent  was  rdiered ) 
becaufe  ^flatute  which  was  modi  to  previniframd  {halt  never  be 
ufedas  a  means  to  covir  it.  Note,^isad  was  appointed  to  be  read 
at  every  quarter  feffions  and  ai&ie.  MS.  Rep.  laid  to  be  L«L  Haf'p 
cpifrt's,  tit.  Fraud)  23  Feb.  \^^^.  lA.  forbei  v^  Penifton.  \ 


(G.  a)  Mifapprebenfim  rclicv^  in  Eqtii^* 

I,  npENANT  for  life  of  a  r^^yjWy;  with  a  contingent  remak 

•■•    der  to  his  firft  fon  in  tail,  having  no  fon  bom,  and  thinking 

tQ  v^  the  whple  fc^  ii\  (uoilclfa  buys  in  tb«  reverHon  in  fee  of  tb* 

CO{7faoW 


ihajhoU  at  S5oi  but  findiiw  dili  would  not  hf  amfft  (the  («e« 


Pay  principal  intereft  and  cofts,  or  be  difmifled  with  cofts.  Mid^ 
l69i«  2  Vern.  243.  Mildmavv.  Hui^erfenL 

2«  A  cokveyarug  by  deed  ana  iine  was  gaimd  inJtre^fy  by  hapcfi* 
tion,and  without  confideration,  the  grantor  intending  it  only  in  truft 
for  berfelf.  Decreed  the  conufee  to  convey  die  eftate  to  die  devi- 
fee  of  the  grantor  and  his  heirs.  Mich.  1693.  Venu  307*  Wil-* 
kinfon  v.  Brayfieldv 

3.  An  eftate  was  devifed  to  the  eldeft  fqn,  prwididhs  or  his  heirs  [  (  C I  1 
fay  100  L  a  pieeg  to  his  diree  fifters^  at  dieir  age  of  21  tfr  marriage  \ 

pne  of  die  daughters  dies  before  21  unniarried}  after  T«  S.  buys  tho 
^eftate,  and  thinking  Jt  fubje£l  to  the  dead  daughter's  portion»  (a  bill 
being  brought  for  it  in  Cane.)  gave  bond  to  her  executrix  to  pay  it  i 
but  bein^  afterwards  adyifed,  dnt  the  lands  would  not  be  liable,  he 
brings  his  bill  to  be  relieved  againft  it  %  and  it  was  held  by  my  Ld. 
ICeepen  that  though  by  the  law  now  ufed  in  Cane  the  kiad  would 
|iot  be  liable  to  die  portion,  yet  perhaps  when  die  bond  was  given,  ic 
might  have  been  otherwife  taken  i  and  diere  being  no  fraud  in  get- 
ting the  bond,  he  would  not  relieve  ag^unft  it.  Mich.  1702.  Abr* 
£qu«  Cafes  269.  pU  9.  Smith  v.  Avery. 

4.  Whepe  a  diliberaU  aff  is  done,  though  it  attains  not  the  end 
deugned  and  ihould  in  confequence  prove  quite  contrarVf  it  is  not 
rdievable  in  equity,  Micht  1708.  2  Vern.  615.  Hodges  t. 
Hodges. 

5.  A.  on  a  marriage  with  M.  entered  into  arddes  to  purchafe 
lands,  and  makes  a  femement  on  himfelf  and  M.  and  the  ifiue  male 
of  the  marr^ge,  andftxr  default  of  fuch  ifiiie^the  fiunenlmto  be  to 
A**s  i)M  younger  brother,  and  for  de&ult  of  iffue  male  of  him,  dieit 
to  go  to  d^e  tiext  brother,  &c.  The  marriage  took  effeA ;  A.  died 
wimout  iflue  male,  or  making  any  fetdement,  but  made  M.  ex« 
•cutrix,  leaving  aflets^  after  A/s  deadi,  the  brodiers  immedi- 
ately applied  to  M.  who  promiied  by  letters  to  purchale  and  fet- 
tle agreeable  to  the  articles:  but  Ld.  C.  Kins  held  that  thofe 
letters  ought  not  to  bind  her,  unle&  (he  was  bmre  bound  by  the 
articles,,  (which  he  heM  fhe  was)  for  diat  Ihe  might  be  well  un-: 
der  an  apprehenfion  of  beine  liaUe  by  them,  and  therefore  wrote 
fuch  letters  r  but  that  would  be  no  reaibn  to  conclude  her  by  her 
mifapprehenfion.  %  Wms's  Rep.  (594)  599*  Trim  [1730]  I73i« 
Vernon  v.  Vernon. 


(H.  a)  By  Mijnfopmtmt  aod  whf^t  fliall  be  iaid 

fuch, 

l«    A  V  i^nntum  by  an  heir  at  kw  mon  a  miftake  and  mifinfbi;* 

^^  madon,  as  to  his  right  to  land  devifed  from  him  to  his 

younger  brodier,  was  decrecdt  I  Chaik  Cffti  (4.  Pafcb,  19  Car.  2. 


1.  A.  liad  in  amimty  iSvan^  out  rf  lands  of  B.  C.  paniatei 
part  of  die  lands  charged  and  diverfe  other  lands  of  B.  and  notice  is 
taken  of  the  annuity  by  way  of  exception  in  the  deed  of  puich^ie  i 
Cfetts  to  D«  ihi  lands  not  charged^  and  fart  of  the  lands  ibdrged  hf 
general  ufordsj  and  defired  A*  to  join  in  a  fine  to  D.  he  aflbrii^  A, 
that  it  would  not  prejudice  him  in  the  lands  fettled  on  hira ;  but  this 
was  proved  by  one  witnefs  only,  and  his  depofitions  uncertain  as  to 
the  particulars.  Finch  C.  iaid  that  here  ¥vas  no  confideration  for  the 
rent,  and  no  agreement  to  exiinguijb  it,  and  when  the  land  was  folds 
it  wasfoildforooo  Aof  which  700/.  was  paid  to  C.  and  that  A.  was 
circumvented,  and  decreed  relief  againft  C.  HiH.  27  &  28  Car.  2. 
I  Chan.  Cafts  973.  . ,  •  • .  •  v*  Hawkes^ 
%  }o.  t^j.  3.  A  man  going  to  difturb  a  conventicle,  afked  a  conrentkler 
^*  ^  i^—  there  what  his  name  was,  he  anfwered  James  (who  was  a  known 
conventicler)  whereas  in  truth  James  was  not  there,  and  the  feOow 
that  anfwered  knew  It,  but  defendant  did  not ;  defendant  made  oath 
according  to  ^tfalfe  name  told  himj  and  was  convided  ofpefyitfjy 
but  the  verdi£^  was  fet  afide,  it  not  being  wilful  and  corrupt  peijurys 
but  a  plain  miftake,  and  a  new  trial  gn(nted.  2  Show.  165. 
Mich.  33  Car.  2«  B.  R.  the  King  v.  Smidi. 

4*  A.  articles  with  B.  for  purchaftng  B/s  eftate,  pretending  bt 
bought  for  one  whom  B.  defired  to  oblige^  but  really  for  one  whom  B; 
would  by  no  means  confent  to  fell  it  to, and  fo  ^t  an  agreement  at* 
a  low  price;     Equity  will  not  decree  an  execution  of  ^ck  articles  4 
Per  North  K.  Hill.  1683.  Vem.  R.  227.  Philips  v.  D.  of  Bucks 

5.  A  man  being  about  to  purchafe  a  rent^cbavge  makes  inquirj 
of  the  title  of  one  that  had  a  right  to  the  land,  and  to  hold  it  dif- 
tS»^\i%.  charged,  but  at  the  time  knew  noSiing  of  his  tide,  and  trfd  the  pur- 
per  Finch  *  chaibr  as  much,  yet  this  will  not  prejudice  him  who  was  ignorant 
G.  Mich,     of  bis  own  title.  Trin.  34  Car.  2.  2  Chan.  Cafes^  io8.    Dyer  v^ 

34  Car.  1.     tSygr 

Kortom  N.  Ch.R.4$.  contrsi  1649.  Hunt  v.  Carew.—- >Vcrn.  136.  Hobbs  v.  Nortooji  decree! 
Kill.  1682.  per  North  K .  to  confirm  the  anDoity. 

Rayra.  i86.      6.  A  fine  fet  2  or  3  terms  fincc  vns  fet  afide-i  becaufe  c^lbme-fiir* 
}^*        rcptitious  practice  anid  mifuiformati^n  to   lint  judge*  Vent.  69. 
Pafch«  22  Car.  2. 

J.  Mortgagee^  to  whom  200  /.  intereft  monpy  was  due  for  $00  L 
bemg  inquired  of,  as  to  how  much  was  due,  by  one  that  was  going 
to  be  married  to  the  heir  of  the  mortgagor,  2nd  faying- tbe  intere/l 
was  all  clear  to  that  time,  fo  that  a  fettlement  was  taken  of  the  hxm^ 
and  the  200  /.  being  fecured  by  bond,  decreed  .(hat  the  joiittiunQcl 
land  fliould  be  charged  only  with  500  /.  and  intereft  from  die  time 
of  the  inquiry.  Mich.  1700.  Ch.  Prec.  131.  Barret  v.  Wells. 
.  8.  A  charged  all  bis  lands  ly  bis  xtnllj for  payment  of  ^00  L  a  year 
to  M^  his  Wife  for  kfifj  and  made  her  executrix  and  rejiduary  legatee^ 
and  fubiedl  to  this  annuity  he  gave  bis  real  eflate  to  IL  L,  after- 
wards K.  L.  and  M«  articled  that  M.  fhould  renounce  die  execu- 
trixihip,  and  deliver  up  the  perfohal  eftate  to  R.  L.  and  tbat.R.  £• 
(hould  indemnify  M.  from  A.'s  debts,  2did  fiould  pay  Af.  a  further 
etnnuity  ^40  j,  a  year^  and  the  540  A  a  year  wa$  tq  be  fecured  on 

par$ 


iss^l 


• 

part  9f  tbi  iftatt  cnlv.  R.  L«  prayed  relief  againft  tbefe  articles . 
•pretending  that  the  value  of  the  perfonal  eftate  was  mi(reprefente4 
to  hiniy  and  that  in  reality  it  proved  to  be  4000  /•  lefs  than  the  tef- 
tator's  debts  amounted  to.  But  it  appearii^  that  there  was  nofalJ$ 
inventory^  or  particular  made  of.J>*s  perfonal  ejiate^  nor  any  efitmaU 
given  afit^  whereby  U  induct  X.  Z«  to  come  into  tbcfe  articles  on  ac- 
count of  the  valuC)  and  there  being  another  motive  .(via.)  M,*s  acr 
iepting  the  rent-cherge  of  540A  a  ycs^ 'out  of  part  iftheeftate  only^ 
LkI.  Cowper  difmi/Ted  the  bill  with  cofts ;  but  as  to  M/s  crcrfs 
bill  ordered  a  performance  of  the  articles.  Wms's  Rep.  541. 
Trin.  1719.     Litton  v.  Litton. 

9.  A  releafe  of  an  equity  of  redempftion  obtained  by  mifreprefea* 
tation  was  fet  aiide  for  that  ivafon.  MS.  Rep.  faid  to  Lord  Har-^ 
court*s,tit.  Fraud.  23  May  1721.  Kirwan  v.  Blake. 

10.  An  affignment  of  a  leafe  got  by  mifinformation  of  the  valuf 
of  die  land,  and  of  the  fine  for  renewal  was  fet  afide,  and  the  de- 
fendant the  executor  of  the  affignee  ordered  to  account  for  tht 
moiety  of  the  profits,  during  his  teftaior's  life,  and  fmce  his  deatfa^ 
and  to  pay  cofb  of  fuit.  Hill.  10  Geo.  i.  9  Mod.  83.  £van$ 
y.  Hofkins  and  Gloucci^er  city. 

1 1.  Obligor  for  200  L  and  100  /.  by  note  on  payment  of  20  /.  to 
oUigee,  who  was  a  man  of  weak  parts  and  memory,  procured  the 

^  bond  and  note  to  be  delivered  up  upon  pretence  that  he  was  poor^ 
mnd  nearly  related  to  the  obligee^  but  that  not  being  proved,  he  was 
ordered  to  account  foi^  the  bond  and  notes  to  the  executor  of  obligee. 
Mich.  II  Geo^  i.  9  Mod.  118.  Lucas  v.  Adams. 


(I.  a)    Who  (hall  be  Bound  by  it,  and  how  Punifh- 

able. 

I-  'T*  H  E  heir  is  bound  to  warranty.^  and  aliens  the  affets  by  Co^ 
^  vin  ;  ^^  feoffee  is  impleaded  and  vouches  the  heir ;  in  this 
cafe,  upon  the  matter  found,  he  ihaU  recover  in  value  againft  the 
heir  land  gurchafed  by  the  heir,  but  not  the  land  aliened  by  him. 
Br.  CoUulion,  pi.  49.  cites  31  £.3. 

2.  Formedcn  was  brought  by  covin  of  the  tenant  againft  himfelf, 
Ifecaufe  he  Vfds  feoffee  upon  condition^  and  had  broken  the  condition^ 
find  would  have  the  land  to  be  lojl  againft  the  feoffor^  and  this  matter 

fras  alledgcd  by  feofFor  whcJ  was  a  ftranger  to  the  aftion  \  for  die  f  r  r  ^  1 
defendant  confeflfed  the  adion,  and  theieupon  proclamation  was  ^  ^^^  ^ 
made,  if  any  one  could  fay  any  thing  why  the  demandant  fhould  not 
Ivive  judgment  and  execution  ?  whereupon  the  feofFor  came  in  as 
above,  and  (hewed  as  above;  and  the  matter  was  examined  and 
confeffcd,  ard  the  tenant  put  to  give  bail  to  attend  his  punifbnunt  for 
tbedifceit.     Br.  Collufion,  &c.  pL  15.  cites  Jr  H.4.  19, 

3.  A  deed  of  gift  of  goods  (hall  bind  the  maker^  his  executors  and  Cro. ).  17m 
adminiftrators^  notwithftandiiig  the  13  Eli^.  5  firownl.  Hi.  Hill.  '^'  ^^^''^ 
S  J.  Hawcs  y.  Leader^         ^  '96. «.  o. 

4.  Jakn 


SS3  irtaud. 


4.  jtatM  vnA  lie  agaioft  a  defistuhiit  for  tsn/ej^g  ajmigme^ahf 
fraud  in  order  to  prevent  (daintiSt  haviif  benefit  of  a  jud^neot  he 
hadobtained  againft  htm.  Trin.  3  Jac  a.  B.  R«  Caith.  3.  Smith 
V.  Tonftall. 

5.  In  cafe  of  a  grofs  fraud  the  court  wiH  give  c^fo,  tb  be  afccr* 
tained  by  the  party's  own  oath ;  per  commiffioners,  HilL  169OA 
z  Vem*  izj.    Dyer  v.  TymewdL 


(IC.  a)  Pleadings*    Averred  in  what  C2&. 

I*  f  N  a  fonnedon,  delbidant  ^Zwir  iim*imirft ;  jtny  find  diat  de-* 
^  fendant  nrnfe  feofiment  jof  the  tenementi  to  divers  peffbm  to 
dieir  own  ufe  before  die  writ  purchafed,  and  dot  the  feoffta  nevtr 
tcoi  tbifnfits^  but  the  feoffor^  till  the  day  of  the  writ  pordBfed, 
which  feomnent  was  made  by  covin  and  ftaud,  to  the  intent  that 
the  plaintifF  (hould  not  know  againft  whom  to  bring  his  aftion^ 
adjudged  diat  the  defendant  was  tenant  of  the  tenements  to  this  ac- 
tion, and  that)  in  refped  of  the  hrinmi^  this  ffibUy  the  feofimenf 
Ihall  be  void  sminft  the  plaindfFand  tmit  he  i^  £ifficxent  tenant  to 
anfwer.    SaviC  126.  HilL  3a  Eli&  White  v.  Bacon. 

im^  77*        a.  Upon  the  ftatute  13  £liz.  a^.  8.  againft ufurj^  and  27  EUz. 

Eliz.  io^       4"  ^g^i^fr^^  though y6i/x  an  uvied  uriiere  there  is  uliiry,  fraud 

chancenr,     or  covui^  thofe  are  averrabk  to  be  ib  againft  any  deed.    Jenk. 

^mcA      254.  pi.  45. 

Cro.  J.270.        3*  ^*  *^  confideration  rf%0  L  paid  bv  B.  grautid  aU  Us  ge§ds  in 
S.  c.  and      ajchiduU  ann^xedy  and  gave  pofieiEoii  ny  a  platter,  but  there  was  a 
feems  to  be    covenant  that  ibeyJbQuld  remain  in  AmS  mufi^  and  to  be  carried  otLoy 
of  Yelv^-    h  -^*  ^^  demandy  and  A»  to  keep  them  faS^  in  the  mean  dme.    A« 
tons's  re-      died;  B.  demanded  the  goods  of  J.  S.  the  adminiftrator  of  A.  but 
port—And  h^  not  delivering  them  B.  brought  his  adion ;  J.  S.  pleaded  the  fla- 
SrownL        ^^^  of  13  Eliz^  if  fraudulent  deeds  efgifry  oiul  tbat  J.  was  indebted 
](xi.  S.  C.    Co  feveral  perfons  amounting  to  100 L  m  fevend  fums,  and,  beii^ 
fo  indebted,  made  the  grant,  being  at  fitch  dme  pofiefled  of  thofe. 
and  of  other  goods,  not  amounting  to  more  than  80  L  and  that  this 
was  by  covin  to  defraud  his  creditors,  and  diat  A*  dying  adminif- 
tration  was  granted  to  him ;  pUintiff  repUed  tbat  tbe  defendant  bad* 
nffits  tofaiisfy  tbe  debts  demanded^  and  tbat  tbe  grant  was  upon  good 
€mifideraiion ;  and  upon  demurrer  adjudged  for  the  olaintiff.    Fiift^ 
becaufe  the  defendant  had  not  averred  tn  bis  bar^  tbat  tbe  debts  re^ 
mainedyet  unpaid  to  the  creditors  named,  diere  being  4  vears  be* 
tifeen  die  deed  of  gift  and  A.'s  death,  in  which  time  me  debts  may 
well  be  prdiuned  to  be  latisfied.     Secondly,  die  defendant  did  not 
Jbew  tbat  tbe  debts  dm  to  thefuppefed  creditors  wire  byjpeciakfy  a|id 
then  the  pnttor  of  bis  plea  is  not  good;  for  he  cannot  plead  this 
but  in  excufe  to  fiee  him  from  a  devaftavit^  which  cannot  be  heiCf 
he  as  adminiftrator  not  being  chargeable,  unlefe  die  debts  are  by 
Ipecialty.    Thirdly,  where  defendant  fuggefts,  tbat  bis  delivering 
tbe  goods  would  be  a  devajiavity  this  cannot  be :  for  as  to  the  cre^ 

i^oSn^  d>dy  are  liable  in  tbe  hands  ^f  the  plaiittiff  as  executor  de  fen 


fOTt,  if  the  deed  of  gift  be  fraudulent.  FourtMy,  it  maj  lie  the  ere-  * 
ditors  named  will  never  fue  for  their  debts^  and  fo  the  defendant 
will  detain  the  goods  for  fever;  but  had  he  pleaded  a  recwery  If 
€my  of  the  crtditors^  and  thofe  goads  to  tht  value  taken  in  executim^  it 
had  been  a  good  plea.    Fifthly,  the  defendant  is  Mt  a  perfon  enaUed  f  ctjL  1 
by  the  fiat.  13  Eli%.  to  plead  this  plea-,  for  though  the  deed  is  void  *•  ^-^^  * 
againft  adl  creditors,  yet  it  is  not  fo  againft  the  party  himfdf,  his  ex- 
ecutors and  adminiftrators,  and  a^aiim  them  it  remains  a  ?ood  deed; 
per  tot  Cur.  Yelverton  a  counfd  with  die  defendant.     Yelv.  196* 
HilL  8  Jac.  B.  R.  Hawes  v.  Loader* 

f.  Covin  (hall  not  be  intended  unlefs  it  be  averred^  per  Joffes  J. 
Jo.  20.  cites  10  Rep.  56.  a.  Trin.  11  Jac.  Chancellor  of  Ox- 
ford's cafe. 

5.  A  leafefir  years  was  conveyed  hy  A.  with  an  intent  fo  difrani 
bis  creditors^  and  died,  making  B.  his  executor ;  C.  was  a  creditor 
of  A.  B.  promifed  C.  upon  good  confideradon^  that  if  he  could  dif» 
cover  any  I' Wi)  parcel  of  the  eftate  oftejiatorat  the  time  of  his  dsath^ 
then  he  ihould  have  the  goods  in  iatisia&ion;  the  court  held  tho 
leafe  fo  conveyed  to  be  parcel  of  his  eftate  at  the  time  of  hi^  death  } 
for  though  Ike  iale  bound  himfel^  yet  it  was  void  as  to  creditors  t 
and  they  agreed  that  tlie.plaintiiFin  his  replkatiou^Jhewing  thisjpieiai 
conveyance  of  the  term  by  fraud  in  maintenance  of  his  count  is  good 
and  purfuant,  and  no  departure  from  it.  2  RolL  R«  175.  Trin* 
iS  Jac.  B.  R.  Anon. 

&  An  executor  confefis  a  judgment^  as  he  may  lawfully  do,  yet 
this  may  be  averred  to  be  entered,  or  kept  on  foot  by  fraud,  and  that 
fy  the  common  tatUj  which  hates  all  frauds.  Vent.  329.  Trin.  30 
Car.  2.  B.  R.  in  cafe  of  Knigirt  v.  Peachy  &  Freeman. 

7.  In  debt  for  rent  again/i  ajignee  of  the  executor  of  leffee  for  yeart^  Vest  jif.. 
cfcfendant  pleaded  an  ajifnjntnt  by  him  to  J.  S,  fuch  a  day,  and  that  ?^!l  **^ 
htgzv^noticetf  it  to  mtiiSoi  before  any  rent  due  \  the  leflbr,  pZiiixr-  of  Knight* 
tij^  replied  that  the  affignment  was  to  defraud  hinv  of  his  adion  hy  ▼.  Peachy  lb 
fraud  and  covins  drfendant  demurred,  and  it  was  urged  that  fraud  Frecrcua. 
^8  not  to  be  averred  in  this  cafe ;  for  the  affignment  is  a  lawful  aft;  .      Tnn!' 
but  it  was  anfwered,  that  fraud  and  covin  makre  le^I  a£b  illegal  and  31  car.  £. 
roid ;  and  judgment  was  given  for  the  plaintifF,  aiflbntiente  Scrogs  ^-  C- »« the 
Gh.  J.  2  Jo.  109.  Trin.  30  Car.  2.  B.  R.  Anom  on  erS?"* 

brought  there,  but  no  judgment ;  for  the  parties  agreed.  Bat  a  diftIn6lion  was  taken  "hy  the  coon, 
fdl  for  the  defend  ant,  that,  in^cafi  of  a  recover  f  by  defauky  fraud  may  generally  be  alled^ed,  aa  in  PL 
•C.  47.  in  cafe  of  Wimbifli  v.  Talbbis..  ■  ■■  But  if  afstr  a  tmrdUif  there  it  imjf  btfffiu*Uy  oLUdged^ 
and  for  thi«  cited  %  Rep.  110.  a.  Treiham's  cafe. 


(L*  a)  In  what  Cafes,  and  where  the  Fraud 
fhall  be  tried^  and  whether  by  Jury^  or  by  the 
Court. 

Z«  \f^J  HERE  land  is  recovered  byjury^  the  fame  jury  may  en^ 

^^    fiuire  of  the  right  and  coUufion^  and  where  it  is  by  default 

Uritbout  jury,  as  in  a  praecipe  quod  rcddat^  it  (hall  be  enquired  by 

^   '  quale 
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quale jui  af^Jpa^  and  ft>  liS  Ad.  p.  i.  and  there  It  is  defemuded,  ddl 
this  inquiry  ts  only  (in  inqueft  of^ce^  fo  that  if  they  find  thereia  mat^ 
ler  of  abatement  of  the  writ,  yet  the  writ  ihaU  not  abate,  for  it  is  ool^ 
an  inqueft  of  office.  Br.  CoUufion,  ^.  pL  25.  dtes  14  AC  13. 

2.  In  an  a£Hon  of  'u^aji  by  an  abbot)  die  Jheriff  returned  the  writ 

tf enquiry  of  the  waft  for  the  ahhot^  and  judCTient  was  given  for  the 

abbot,  but  execution  wasftayed  till  the  tollufum  was  enqusndimtoi 

but  otherwife,  it  (hall  be  if  the  inqueft  bad  been  b^^re  juftices 'y  far 

then  i^faftte  inque/iy  after  the  ifTue  tiiedjjhould  enquire  tftbe  ejoUm^ 

fion  pfefentlyy  but  now  this  (ball  be  \[y  quale  jus.  fir.  OcltufioD,  &c 

pL  1 8.  cites  38  £.  3*  10^  * 

I  Arg.  3.  Jury  found  a  deed,  but  left  it  to  the  court,  if  by  the  27  £liz« 

i!!cf cited'  ^^  ^  fraudulent  againft  the  defendant,  and  fo  void ;  it  was  aigued 

«^S.  C.     that  the  court  can  judge  of  fraud  without  the  jury's  finding  itjoj  but 

lo  Rep.  56.  infifted  on  by  the  other  fide,  that  the  court  might  judge  oif  the  pro-^ 

^  Tac^B.    ^'^  ^  ^^  mtute  27  Eliz.  and  if  this  fettlement  were  void  within 

R.  in  the      that  ad$   adjomatur.   2  Show.  46.  Butler  v.  Waterhoufe.-^Tho 

Chancellor,  ^  court  will  not  adjudge  it  A-aud,  *  where  the  jury  do  not  expre&iy 

f^rd'sfoifel       ^  ^^  fiaudi  for  the  judges  have  nothing  to  do  with  matter  of 

,^    PtT      fad^  and  fo  per  tot.  Cur»  no  fraud.  Brownl.  36.  |  Crier  v*  Little^ 

Teivertoa     ton. 

Serjeant, 

t9vin  apformt  need  not  be  proved  3  Le.  a56.— <ontra9  per  BeatimoDt  Serjeant  3  Le.  %%$•  Midb 

32  £Hz.  C.  B*  in  the  feijeaot's  cafe.     ■'    ■     \  Fraud  is  a  pure  matter  of  fad  which  is  to  be  foood 

by  the  jiir)r>  and  camM  in  any  caie  b«  frcfumed  kf  tU  eoKrt,  per  Ralnsford  J.  Vent.  129.  PafdL  a^ 

Car.  1.  B.  R«  S«uch  v.  Wheeler. 
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4*  Where  fraud  is  apparent  chancery  will  decree  againft  it  witfa^ 
out  ordering  a  triaL  32  ic  33  Car.  2.  2  Chan.  Cafes,  46.  Colfloa 
v.  Gardner. 

5.  A.  conveyed  lands  to  B.  and  C.  for  99  years  in  tnift  to  raifo 
a  fum  of  money,  the  reverfion  to  J.  S.  afterwards  J.  S.  fettled  the 
reverfion  on  C.  and  his  heirs  in  trt^  for  A.  for  life,  and  to  the  heirs 
of  the  furvivor;  10  years  afterwards  B,  lends  money  to  J.  S,  and 
takes  a  mortgage  of  the  truft  lands  JubjeG  to  the  trufty  and  without 
notice  of  the  conveyance  to  (X  in  truft  for  A.  J.  S.  dies,  living  A.  On 
a  bill  by  B.  againfl  A.  and  C.  the  lafl  conveyance  was  fetafide  as 
fraudulent,  though  A.  fwore  that  T.  S.  agreed  at  firft  to  make  fucfa 
re-conveyance  bona  fide,  and  that  me  knew  not  crf'B.'s  lending  mo- 
il^ to  J.  S.  and  decreed  that  it  was  not  neceflary  to  fend  it  to  be 
trud  at  laWy  whether  a  voluntary  conveyance  be  fraudulent  or  naty  but 
|be  court  may  decree  it  to  be  fo  meerly  for  beuig  voluntary.  Tria 
1691.  Ch.  Prcc.  13.  White  V.  HuflTey. 

6.  Fraud,  as  to  the  fettlement  rfapoorperfouy  is  to  be  judged  of  if 
thejuftiees  of  peace  and  notby  B.  R.  Per  Pratt  J.  10  Mod.  393.  Tiia. 
3  Geo.  B.  R. 

'  7.  In  cafe  oi  great  fraudy  equity  will  not  dired  an  iiEie.  MS. 
Rep.  &id  to  be  Lord  m^m^%  ^t-  Fjaufii  j  Feb.  X722.    White 


(M.a}£>i« 
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(M.  a)  Evidence.    In  what  Cafes  Fraud  may  be 

given  in  Evidence. 

I,  T  N  dibt  againft  the  hirj  the  defeniantpleaJiJriim  per  Jijcent^ 
-^  and  the  plaintifF  replied, '  ■  ■  that  auets  in  the  county  of  S. 
It  appeared  upon  die  trial,  that  lands  defcended,  but  be/ore  uBion 
brmgbty  defendant  bad  enfeoffed  y,  S.  tubicb  was  proved  to  be  by  fraud. 
Upon  a  (peciai  verdid  found,  it  was  refolved,  tkit  this  matter  might 
well  be  given  in  evidence*  5  Rep.  0b.  Mich.  3a  &  33  Elis.  B.  R« 
Gooch's  cafe. 


(N.  a)  Badges  of  Fraud.    What  are. 

I.  T\  EFENDANT  in  debt^  txfter judgment  aliens  his  TOods, 
-*-'  and  he  bimfelf  takes  th  profits  5  yet  the  plaintiff  ihall  have 
them  in  execution.    Arg.  Lane.  105.    cites  22  AfT.  72.    43  E. 
3-a.  . 

2.  A  gift  of  goods  was  held  fraudulent  on  divers  circumftances. 
I.  It  was  generaly  without  any  exception.     2.  It  was  antedated^ 
and  direction  given  to  the  attorney,  to  ufe  his  (kill  to  prevent  the 
plaintiff.     3.  The  making  and  fealing  it  was  in  the  doners  abfenco. 
4*  It  was  agreed  to  be  keptfecret.    5.  The  ♦  dmiee  never  badpoJfif->  •  Fin.  R. 
Jion  of  the  deed^  but  it  was  kept  by  the  brother  of  the  donor.  6.  The  ^J^^^^ 
donor  imnfelf  had  all  the  f^  oftbegoods^  and  dwelt  in  die  houfe,  and  ojikoverv. 
bought  and  (old,  and  killed  the  cattle  into  his  houfe,  and  altered  Pectus, 
them,  and  fpent  the  com  in  his  family  all  the  time  after  j  and  they 
coloured  this  by  account  made  annually  between  donor  and  donee,  for 
ihew  only;  but  no  money  paid  to  the  donee.     7.  The  donor  after  [  556  J 
the  deed,  being  afleflbr,  ajejfed  bimfelf  to  the  fubfidy  Jtuen  pounds  \ 
whereas  if  the  deed  was  good,  he  had  nothing.     8.  The  donee  took 
out  an  extent  upon  a  ftatute  afterwards  againft  the  goods  of  the  do« 
nor,  for  a  debt  owing  to  him ;  and  for  thefe  reafons,  though  the  deed 
was  made  upon  eood  and  valuable  confideration,  to  fave  harmleft 
the  donee  from  a  juft  and  true  debt,  for  whicH  the  donee  was  bound 
as  fecurity  for  the  donor,  the  deed  was  adjudged  fraudulent.    Mo. 
638.  Pa(ch»  44  Eliz.  in  the  Star  Chamber.    Chamberlayne  v. 
Twyne. 

3*  Tenant  in  capite  made  a  leaf e  for  1000  years  to  Bm  and  ftirther 
covenanted  with  B.  and  his  heirs,  that  upon  payment  of^s.  he  and 
his  heirs  would fland  fei%ed  to  the  ufe  of  B^  and  his  besrsy  and  in  the 
deed  were  all  the  ordinary  claufes  of  a  conveyance  bona  fide.  B. 
died,  and  the  queftion  waS)  if  the  heir  fliould  be  in  ward  ?  It  was 
held,  that  the  heir  had  power  of  the  inheritance  on  payment  of  5  s. 
and  that  the  leafe  carries  with  it  the  badges  of  fraud.  Godb.  igi^. 
^rin.  10  Jac.  in  the  court  of  Wards.  Cotton's  cafe. 

4.  If  a  man  h^  any  inteation  to  evade  the  ftatutc  13  Eliz.  5« 
Voi^Xin,  Xx  what- 
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whatfoever  he  flull  fay  afterwards,  will  not  any  ways  (alve  and  amend 
the  matter,  but  the  fame  is  fraud,  and  within  the  ftatute,  vnAJecrecy 
is  a  badge  of  fraud,  but  no  concluding  proof;  per  tot.  Qir.  2  BulL 
226.  Pafch.  12  Jac.  Stone  v.  Grubham. 

5.  It  was  faid,  that  if  one  make  a  voluntary  conviyance  upon  c<»* 
fideradon  of  natural  alFecbion,  and  is  mt  at  that  time  indexed  to  aiqr 
pcrfon,  nor  in  treaty  with  any  one  for  thefaU  of  the  lands,  fuch  con- 
veyance  has  no  badge  of  fraud ;  but  otherwife  it  is,  if  he  be  indebcedt 
or  in  treaty  for  &ie  of  thofe  lands.  Sty.  445,  446.  Pafch.  1655.  B. 
R.  Anon. 

6.  In  evidence  to  a  jury,  it  was  held  by  the  court,  diat  2LVobtntary 
conveyance  executed  is  not  fraudulent,  becaufe  voluntary;  bui  It  is 
great  evidence  of  fraud  again/i  an  after  conveyance  made  ionaidg\ 
becaufe  i^tjiattite  avoids  fuch  deeds  as  arc  bonajide^  and  on  conhder- 
ation,  if  made  ea  intentione  to  defraud  pur chafors ;  an  J  therefore  this 
fraud  muft  be  found  by  the  jury,  j  Keb.  486.  Pafch.  15  Car.  2*  B, 
R.  Garth  v.  Mois. 

7.  Executor pUads a  judgment'^'^v (vz.yiitm.'^fns  ve^itA^  and  ifHie 
thereupon ;  and  by  evidence  it  appeared,  the  dettee  was  wiUing  to  take 
lefs  than  was  recovered^  it  is  evidence  of  fraud ;  but  if  it  be  (hewn, 
that  ^dminifirator  had  not  aflets  to  pay  tiax  fum,  it  is  no  fraud,  i 
Salk.  312.  Trin.  13  W.  3.  B.  R.  Parker  v.  Atfield. 

•  8.  An  agreement  for  a  purchafe  was  with  an  old  woman  90  years  of 
agcy  by  an  attorney,  but  no  money  paidy  and  pretended  he  bought  it  for 
another,  of  the  name  of  the  tenant  in  poffeffion,  to  whom  (he  was 
heir,  if  he  died  without  iflue,  and  feveral  other  fufpicious  circum- 
ftances  appearing,  the  court  would  neither  decree  it  to  be  carried 
into  execution  againft  the  heir  at  law,  not  to  be  delivered  up.  HilL 
1708.  2  Vern.  632.  Green  v.  Wood. 

9.  A.  and  B.  married  two  iifters,  prefumptive  heirs  of  J.  S-  and 
articled  to  divide  equally  between  tbenty  whatfoever  Jljoidd  be  given  by  the 
^^^^  rf7'  ^-  '^  'ithir  of  them.  J.  S,  by  his  will,  gave  a  great  real 
.  and  perfonal  eftate  to  A.  and  only  afmall  real  eftateto  B.  who  brought 
a  bill  againft  the  executors  of  A.  for  an  account  of  the  real  and  per- 
fonal  eftate  which  came  to  A.  by  the  will  of  J.  S.  and  infifted,  that 
after  the  articles,  J.  prevailed  on  J.  S.  to  devife  the  greatcft  part  of 
his  lands  to  the  fons  of  A.  and  that  as  fpon  as  bis  fins  came  of  age j  A. 
got  his  fons  to  convey  the  lands  to  himfelfand  his  wife  for  Ufe^  remain^ 
der  to  trujieesfor  500  years^  to  raije  7000  L  a-piece  for  two  younger 
fons,  not  provided  for  by  the  will  of  J.  S.  fo  that  in  effeft  A.  had  the 
fame  power  over  the  eftate,  as  if  it  had  been  devifed  to  himfelf  in  ftc. 
Ld.  C.  Macclesfield  declared,  that  if  the  eftate  had  continued  in  the 
fons  of  A.  he  would  not  have  compelled  the  conveyance  of  a  moiety 
r  557  ]  ^^  ^'  ^^  plaintiff",  according  to  the  articles,  there  oeing  no  writii^ 
L  J  J  /  J  ^Q  manifeft  the  truft,  as  the  ftatute  of  frauds  requires  j  but  Aat  if  the 
fons  fhould  without  any  (onfderationj  convey  to  A.  their  faher  the 
eftate  left  them  by  J.  S.  then  he  thought  he  mi^ht  juftly  decree  that 
A.  fhould  convey  a  moiety  of  the  premifes  to  B.  agreeable  to  the  ar- 
ticles. 2  Wms's  Rep.  182  to  185,  Trin,  1723,  Buckley  v.  New- 
land. 

io»  Land 
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10.  Land  of  40 1.  a  year  was  conveyed  by  one  of  72  years  of  age, 
for  an  annuity  of  20 1.  a  year  for  life,  and  there  beins;  no  evidence  of 
any  in/iru^fhn  riven  by  the  grantor  to  the  drawer  of  the  deed  for  pre^ 
paring  //,  though  the  drawer  has  been  examined^  but  the  inftrudions 
were  given  by  the  grantee  only ;  and  it  not  appearing  that  the  4eed, 
ivasread  to  the  grantor^  the  time  of  executing  the;  lame ;  and  the 
annuity  being  Jecured  by  cmjenant  qniy,  inftead  of  a  mortgage  of  the 
feme  eftate,  and  he  not  having  the  deed  itfelfin  his  handsj  the  Mafter  ' 
oif  the  Rolls  (aid,  that  all  this  is  fraud  apparent,  and  thatjudgino* 
upon  the  face  of  a  deed,  is  judging  upon  evidence,  which  cannot 
err,  whereas  the  teftimony  of  witnj^s  may  be  falfe.  2  Wms's 
Rep.  203  to  206.  Mich.  1723.  Clarkfon  v.  Han  way,  6c  ah 


(O.  a)  As  to  Creditors  relieved  in  E.quity4 

1.  T\  E  E  D  of  gi/i  of  all  his  goodsj  chattels,  and  houfhold  &iiffy 
'^  by  baron,  in  truft  for  his  wife^  the  baron  continued  in  /)«/- 
yS^ff  during  his  life,  and  after  his  death,  the  widow  admitted  it  to  be 
a  trufl,  by  exhibiting  an  inventory  of  them  into  the  Spiritual  .Court*; 
decreed,  to  be  a  fraud  againft  cnditcrs^  there  not  being  aifets  fuffi^ 
cient,  without  thofe  goods  to  pay  the  debts ;  and  order^  after  debt$ 
paid  with  them,  that  the  furplus  be  accounted  for  to  the  admini^ 
ftratoi*,  when  an  adminiftrator  {hall  appear.  Mich*  28  Car.  2» 
Fin.  R.  270.  Oakover  v.  Pettus,  Haughton,  &  al. 

2*  Sale  by  commiffimers  of  bankrupts  is  good  ;^tnft  fraudulent 
dAt  or  judgment,  and  {ball  be  fo  taken  in  any  aSon  brought  for 
the  goods,  if  fraud  be  proved  upon  the  trial*  2  Jo.  41.  Mich.  27 
Car.  2.  C.  B.  Smith  v.  Harward. 

3.  A.  got  judgment  againft  B.  for  1400L  on  bond  conditioned 
for  payment  of  700 1.  and  intereft,  and  brings  a  bill,  charging  that 
Bi  bad  conveyed  his  eftate  to  trufteesj  and  had  lent  1200 1.  to  C.  in 
the  name  of  J.  S.  and  prays  that  this  may  be  made  liable  to  the 
plaintiff^s  debt.  Defendant  demurs,  for  that  he  in  his  life-'time  was 
not  bound  to  dijcover  his  perfonal  eftate,  and  demurrer  over-ruled« 
Per  Jeffries  C.  PsdTch.  1686.  Vern.  398.  Smither  v.  Lewis. 

4.  A.  got  judgment  againft  B.  for  lool.— — C.  00  pretence  of  a 
debt  due  to  him,  and  to  prevent  A.*s  having  the  benefit  of  his  judg- 
ment, had  got  goods  of  B»*Sf  of  grcsX  value,  into  his  bandsi  fufficient 
to  {atisfy  his  debt  with  a  great  overplus^  and  prayed  an  account  and 
difcovery  of  thefe  goods.  C.  demurred,  becaufe  A.  had  not  al<- 
leged,  that  he  had  fued  out  execution,  and  adually  taken  out  a  fi« 
fa  J  for  till  he  had  fo  done,  the  goods  were  not  bound  by  the  judg- 
ment, nor  A.  intitled  to  a  difcovery  or-  account  thereof.  Per  Jef- 
fries C.  the  plaintiff  ought  aftually  to  hnvefued  out  execution  befon 
he  had  brought  his  billy  and  allowed  the  demurrer.  Pafch.  i686. 
Vern*  390.  Angell  v.  Draper. 

5.  At  law,  where  a  conveyance  is  found  to  be  fraudulent,  the  cre- 
ditor comes  in  and  avoids  all,  without  re-payment  of  any  conAdera- 
tion  money.  Per  Cur.  Trin.  1687.  Vern.  466.  in  tbc  cafe  of  Hem 
v.  Mcers. 
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Bucwhere       6,  A*  indfdef tD drawinhiscreditoi^ c^rM^Mm^ 

tro^'by'  ^^y  ^^^»  tnsLdQ  vt  Wider houd  agr^emtntvnA  (ome  of  tbon,  upof 

B.  to  re-  them  the  whoU^  in  cale  they  would  recmingly  come  in  ;  the  creditors 

ceive  in-  came  in,  but  A.  &iled  in  payment  at  the  t^ne  agreed,  and  now  ibme 

wontal!^  of  the  ereditors  •  refiife  to  iland  to  the  agreement^  ^hich  bein^  under 

lies,  ana  lie  hand  and  feal,  A.  brought  a  bill  to  compel  a  peribnnance  ;  but  die 

received  fraud  appearing,  Ld.  jSiries  difmiffed  the  bHL  Trtn«  1688.  a  Vcm* 

intereft>and  compoontling  with  his  other  creditors,  roide  fach'in  nnd^baa^  H^^^B^CBr  ^"^  ^  ^"^ 
brought  a  bill  to  be  relieved,  LordCowper  difmifled  bis  billy  A.  having  btat gmhy  of  m  frtmt  hnacb 
9ftnijl  and  fraud  as  could  be  and  not  be  criminal^  «nd  fiavinft  agreed  to  maKe  fome  ta^mBxxe^  he 
himielf  oughc  ngMro  be  relieved  afainft  fticb  promilc  or  Mcnritj  for  perfonnance*  HilL  i707« 
%  Vem.  6o».^maU  v*  BrackUy. 

A.  purcbafis  land  in  name  ofB,  bi|^eldeft  (bn^  end  pats  Bm  in 
JiffioHi  afterwards  B.  falling  fuk^  J.  takes  a  declaration  rf  tmjt 
Trom  Bi  B,  veoovers,  continues  pojBTeffion,  and  marries,  and  dies; 
A*  gets  a  conveyance  from  the  younger  fon,  B.  dying  without  ifibe  ^ 
by  agreement  on  the  marriage  B«  was  bound  to  leave  the  wife  4000 1. 
but  nothing  of  dower  mentioned.  Widow  brought. her  writ  of 
dmuer.  A.  fited  in  equity  for  relief,  and  ^tacxtaAMm%j  Mafter  of 
Rolls.  On  appeal,  Wright  K.  difaiW'ilife^fBaaPs  btO,  de- 
claring, it  to  be  a  fecret  and  fraudulent  deed*  of  truft,  to  deceive  pur- 
chafors  and  creditors.  Pafch.  1702.  2  Vem.  436.  JBateman  t* 
Bateman. 

%.  A.  TDaks$zhiUoffali  rfhis  goods  to  a  trnfliefir  one  that  liTed 
with  him  as  his  wife,  and  was  r^jTfif^tfj  II  ui{^..  Buioflale  fetafide 
as  fraudulent,  as  to  creditors.  Hill.  1704.  Vem.  490.  Fktdier  & 
al.  V.  Lady  Sidley  &  al. 

9.  A.  indebted  to  B.  100 1.  on  bond,  and  taC.  200 1,  on  finple 
contra^  makes  his  will,  and  D.  executor ;  &  purcbafes  a  Ua^Md 
ofD.  thi  executor  for  900 1,  and  difc$unts  bis  own  debt  of  200L  and 
550  /.  due  from  2).  rd  C,  and  pays  150  L  in  momey.  On  a  bill  by  A* 
It  was  decreed  at  the  Rolls,  and  after,  on  appeal,  per  Cowper  C.  that 
this  iale  is  not  ^od  to  bind  A.  an  unfatisfied  cre£tor.  Mich.  1708. 
2  Vem.  6i6.  Crane  v.  Drake  &  al. 

ID.  A.  being  about  to  marry  M.  the  daughter  of  J.  S.  gava  a  hoad 
for  500  kpayeSlo  to  the  father  tf  A,dt  a  day  certaiuy  hvitdrfdafanetd 
not  to  be  put  in  fusty  butforfecurlty  eftbe  daughter y  in  cafe  any  msfsr^ 
tune  JhoM  happen  to  the  iujbandy  to  be  paid  before  other  crediiorSm 
Ld.  eh.  KiBg  held,  that  this  is  a  ftaudident  bond  on  the  face  of  it,  toi 
difappoint  creditors.  Sel.  Ch.  Cafes  in  Ld.  King's  time^  46*  Trifl* 
II  Geo.  2.  I725>  Wife's  cafer 


*  (P.  a)  As  to  obtaining  Wills,  relieved  in  Equity. 

y.  •    A   TFittj  whereby  die  heir  was  difinherited,  and  the  eftate  gives 

^^  to  two  infants,  ftrangers^  though  obtained  by  great  fraiat 

and  circumvention  of  the  father  of  one  oi  the  infants  was  denied  tia 

^  fet  afid^  fyr  w^tst  of  a  Pmfdfnt^  ;b9ugh  tbe  Lsrd  ChasceHor  de- 

dared. 


ibred  bis Te(;>liition  to  do  all  chat  he  could;  and  diough  he  bad  di« 
teBdomkw  the  Houfe  of  Lords,  to  decree  according  to  juftice  and 
equi^  though  no  precedent  could  be  found.  15  Car.  2.  Ch.  R. 
236.  Roberts  v.  Wynne. 

a.  JekyI,  Ld.  CommiiEoner,  took  a  JijferifKi  hitwan  a  will^  and 
zJiidgairud  upw  a  wiak  many  attd  upon  a  nttfriprifefttattM  or  fraud; 
for  if  a  will  be  gained  from  fudi  by  fiufe  mifrepreientationt  this  is  not 
reafon  (Ufficient  to  (et  it  afide  in  equity,  as  was  determined  in  the 
late  Duke  of  Newcaftie's  wiU^  betwixt  Ld.  Thanst  and  Ld. 
Clars  and  in  cafe  of  *  BoDvii.  and  Roberts  ;  but  where  a  deed,  *  See  pt  u 
which  is  not  revocable  as  a  will  is,  is  fo  gained  from  fuch  a  perfon^  v.  Wy vvt« 
and  without  any  valuable  confideration,  the  fiune  ought  to  be  fet  s.'c* 
afide  in  equity.  2  Wms's  Rep.  270.  Pafch.  I725,  in  cafe  of  James 
V.  Greaves. . 

3.  A  bin  was  brought  to  fet  afide  a  will  of  a  perjmal  eftati^  and  r  ^pa  1 
to  Qay  the  probate,  upon  4  fuegeftion  of  it's  being  obtained  by  fraud,  ^^  ^  ^ 
and  die  defendant  demurred  to  the  jurifdi^bn  of  the  chancery, 
whereupon  ah  injundion  was  ^moved  ror,  infifting  that  the  demur- 
rer confefled  the  fraud,  and  t^at  firaud  was  cognizable  in  equity,  as 
well  as  in  ^^  Jipintual  Court  But  per  Cur.  the  Spiritual  court 
has  jurifdi£)2pii^'««  fiwd,  Tihting  to  a  wiU  of  a  perfonal  eftate,  and 
can  examine  the  parties,  by  way  c^aHegation^  toiujiing  the  fiune^  and 
if  the  will  waffalfely  read  to  the  teftatrixy  dien  it  was  iiot  her  will, 
and  denied  die  injundion.  Tiin.  1725*  2  Wms's  Rep.  296.  Ste- 
phenton  v.  Gardinec 


(C^a)  What  $l&s  are  to  be  faid  fraudulent^  ki  re* 
gard  to  After- Creditors  or  Furchafors. 

t*  ^  H  £  pfaundff had  brooglbt  his  aSion  againft  M.yir  tfing  witi 
^  its  wife  I  and  13  Januarys  1689,  M*  made  a  conveyance  of 
his  lands  to  truftees,  in  #n^,  U  pof  bis  doits  mentionod  in  afebodulo 
annexed  to  die  deed,  and  fuch  other  debtf  as  be/hould  appoint  within 
*  ten  dajs  in  Hillary  Term  following  ^  the  plaintiff  recovered  5000  L 
damages  againft  M.  and  brought  this  bill  to  be  relieved  agatnft  the 
deed  as  fraudulent  againft  him,  and  made  to  defeat  him  of  his  debt. 
Per  Cur.  This  deed  is  not  fraudulent^  eidier  in  law  or  equity,  for  fuch 
debts  as  are  named  in  the  deed;  for  the  plaintifF  was  no' cre- 
ditor at  the  making  of  the  deed ;  and  thoueh  it  were  made  with  an 
intent  to  prefer  his  real  creditors  before  this  debt,  yet,  when  it  be-* 
came  afterwards  to  be  a  debt,  it  was  a  debt  founded  in  maieficioy  and 
therefore  it  was  confciendous  in  him  to  prefer  the  other  debts  before 
it  s  but  the  plaintiff  may  come  in  upon  the  furplus^  after  the  debts 
mendoned  in  the  (chedule,  or  appointed  within  ten  days,  purfuant  to 
tt|  are  fatisfied,  Mich.  i6og.  Abr,.  £qu.  Cafes,  X4o.  Lewkner  v. 
Freeman. 

2.  A  man  indebted  to  his  daughters-in-law  for  money  of  hers  re- 
ceived by  him^  purcbajed  a  Uajefor  years^  and  had  the  fame  originally 
oonv^od  to  ber%^    She  had  00  Sgjidi  or  any  other  fecunty  for  her  mo- 
ney. 


5S9  Sxt^  %UiU 

ncfy  at  die  time  of  the  conveyance,  nor  till  kveni  years  t^^  vrfien 
he  gave  her  a  bond,  aid  died  without  aflett.  A  creditor  for  a  debt 
contraded  after  thot;onveyance  brought  his  bill,  to  fubjed  this  leafe 
to  his  debt ;  but  Ld.  C.  King  faid,  he  thought  it  would  be  very  ex- 
traordinary to  do  fo  for  debts  not  then  anOra^edi  and  that  he  did  not 
know  that  it  had  ever  been  determined,  that  a  man  indebted,  mind* 
ing  t9  provide  fir  his  children^  has  an  efhte  originaQy  cnevejed  to 
thetfty  it  (hould  be  iubje£t  to  debts ;  whereas  here  the  4dier-in-law 
was  indebted  to  her,  and  fo  denied  to  fubTed  it  to  the  (daimiff^s 
debt.  Seli  Ch.  Ca.  in  Ld*  King's  time,  78.  Mich.  1729.  Prodor 
V.  Warren. 
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(A)   At  what  Place, 

■ 

S.  P.a-         [  *•  T*'^  '^  *^®  7^^  heafts  as  a  di/lrefs^  which  come  hack  to  yoo 
JP™^  **Z  V,  ^f  '*''''  ^^^  accord^  I  cannot  retake  them  by  reafon  of 

Fwlmsult    *®  ^^^  diftrefe,  without  frefli  fuit.   9  E.  4,  2.  b.  per  Dan^y.] 

pL  %p  cites«  S.  C. 

t2.  Dy.  8  El.  246.  70.  Replevin  brought  fdr  taking  of  beafts 
^ale«  Defendant  (aid,  that  he  took  them  in  another  tlace  for  da* 
mage  foajanty  and  fhe^ed  that  the  beafts  efcaped  to  Dale^  as  they 
wore  driving  to  the  poundy  and  upon  frefli  fiiit,  he  retoc^  them 
in  the  place  called  Dale,  and  admitted  a  good  jiirflification.] 

[  3.  Old  Natura  Brevium,  53*  after  fuch  diftrefsy  efcapoy  andfref^ 
fuit^  if  the  party  who  dift reined  prays  delitferancey  and  he  wilt  not  [de« 
liver  them]  writ  ofrefcous  Kes*  ] 

[  4.  If  I  diftrain  for  damage  feafant,  or  for  rent,  and  in  chafing 
them  to  the  poundy  they  efcape  into  tbefoile  of  another y  yet  upon  fre(h 
iiiit  I  may  re^take  them.     33  H.  6.  55.  ] 
S.?.  Br.  r  5.  So  if  the  tenant  rejcuesy  and  drives  them  out  of  the  tandm    X\ 

3^H«6.52.  S.C« 

[6.  If  a  minifierofthe  eourty  hy  tbecufionty  attaches  a  man  hy  s 
horfoy  yet  upon  fref&iuit  he  may  retake  in  other  county*  33  H*  6*  52* 
b.  55«  adjudged.] 

^  Note,  that  it  was  touched,  if  a  mm  maJta  an  affrayy  and  die 

ices  of  the  peaccy  or  confiable  feeing  ity  come  to  ity  and  wmdd  artj^ 

binti  ana  hef&es  into  another  eountyy  and  the  other  frdSily^  purfiies  him» 

he  may  ancft  him  iq  the  other  coootft  and  lor  uSszjy  frefli  Tuit  is 

material» 


jujii 
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material,  but  if  it  vn&for  fdonyy  it  is  not  material ;  for  he  may  take 
him  in  any  county.    Br.  Frelh  Suit,  pL  3.  cites  13  £•  4.  8. 


(B)   What  fhaU  be  faid,  Frcfh  Suit. 

I.  X1I7  HERE  felony  is  done,  and  the  felon  is  not  taken,  whhln 
^^  a  year  after  the  felony  done  ;  yet  ifhe^  who  was  robbed, 
does  bis  endeavour  to  take  the  felon,  and  to  efpy  him,  and  he  is  taken, 
though  it  be  not  at  hisfuitj  it  fliall  be  adjudged  fire(b  enough,  per  toL 
Cur.  and  therefore  the  party  (hall  be  reftored  to^  his  goods.  Br, 
Frefh  Suit,  pi.  i.  cites  7  H.  4.  44. 

2*  \ibeafts  efcape  in  view  of  the  owner j  by  default  ofinclofiire^  as  out 
of  an  highway,  &c«  and  Frelh  Suit  be  fhewn  in  juftification,  but  it 
appears  not,  that  they  were  in  view  of  the  owner,  Frefli  Suit  {hall 
not  be  pleaded  in  bar,  except  the  plaintiff  alleges  notice*  F.  N.  B. 
128.  (298}  in  the  notes  there,  cites  15  H.  7.  17.  21  £•  4.  8.  49. 
10  £•  4.  8. 


(C)    Ncceflary  in  what  Cafes,  to  preferve  Pro* 

perty. 

J.    JLTEy  who  takes  goods  from  the  enemies  of  the  king,  which  were  bV.  FreOi 

-*^  taken  before  from  an  Englijhmanj  fhall  have  it  as  a  thing  Suit,  pi.  5.- 

gained  in  battel^  and  not  the  king,  the  admiral,  nor  the  party  to  ^^^^  33  H. 

whom  the  property   was  before,  becaufe  the   party  came  not  r^\     -1 

frefhly,  the  fame  day  that  it  was  taken  from  him,  and  before  fun  L  5^^  J 
fet)  and  claimed  it.     Br.  Forfeiture  de  terres,  pi.  57.  cites  7  £. 
4*  14. 

2.  If  goods  dxtjlole^  and  they  come  into  afranchifcy  the  lord  of  the  p^.  Frc(h 
firanchife  Jball  have  them^  if  frefh  fuit  be  hot  made,  and  if  it  be  no  Suit,  pi,  4. 
framhifiy  the  king  Jhall  have  them^  if  the  party  does  not  m^tfrejh  "tes  S.  C. 
fuit.    But  this  feems  to  be  of  fuch  franchife  as  has  a  waife,  or  bona 

&  catalla  felonum  &  fugitivorum.  Br.  Forfeiture  de  terres, -pi.  no. 
cites  21  £.  4. 16. 

3.  jtnd'ix.  was  granted,  per  ft.  Cur.  that  if  a  man  fteals  goodsy  and  Br.  Frelh 
waives  them,  he  who  was  robbed,  mzy  feize  them  20  years  after y  if  the  S"it,  pi.  4. 
king,  nor  the  lord  of  the  franchife  have  not  feized  them  j  nut  if  they  ^^^^  ^'^' 
are  feized,  then  he  who  was  robbed  ought  to  fue  appeal,  and  fhall 

have  them,  if  he  makes  frefh  fuit.    Qiiod  nota.  Br.  Forfeiture  de 
terres,  pL  iiq.  cites  21  £.  4.  i6« 


(D)In 
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(D)  In  Treipais^    In  what  Ct&s  it  is  a  good  Plea 

in  Trcipais. 

^  findgfttjaidy  tbat  the  city  ofE»  iidk  ancient  city^  anid  a  oor- 
poratton  of  mayor  and  (beriff',  and  have  had  a  court  hefTre  the  maj9r 
gvery  dofj  and  tbat  cm  T,  affirmid  a  plaint  agauift  the  pbuntiffand 
fhewed  procefs  in  certain^  tiU  an  attachment,  and  hew  he  attached  Inm 
by  tie  herfe^  as  officer  in  the  city  of  £•  and  the  plaintiff  refcued  itj  and 
went  into  the  county  of  E.  and  the  defendant  frefhly  purlued  and  new 
took)  vftix^  IS  the  fame  taking,  &c.  judgment,  &c.  smd  a  good  plea  ; 
for  by  tbejrefifitity  the  borfe  was  always  in  bis  poffeffim  m  the  lawy 
and  therefore  tne  re-taking  good  in  ^hefireign  countyy  and  wt  of  the 
jsnifdieiien  of  the  city  of  £.  quod  nota.  or.  TtcSgak^  pL  32.  tites  33 
H.  6.  5:^. 

2.  Trefpafs  of  cattle  taken  in  A.  in  D.  the  defendant  fend^  that  it 
wasfeifed  of  four  acresj  called  C  in  D.  emd  found  the  ceOtle  there  da^ 
magefeafant^  and  chafed  them  towards  the  pounds  and  they  ^te^eelbaBBk 
him,  and  went  ifito  A.  and  he  frefiiiy  re^tooi  tbem^  which  is  the  fane 
trefpafs,  and  admitted  for  a  ^ood  plea*  Quaere,  if  he  ought  ik^  to  %, 
that  daey  efcaped  into  A.  agatnft  bis  wiU  f  Br,  Treipais>  pL  355*  cites 
ai  £•  4*  64. 


i^MP>Wi«MM-»^BM|^-Mim^pi^^*Ma^||P 


SfnfS"--  (A)  jruflttibetf. 

|>K  I. 

4S.c.cited  I*  A  Went  beyond  fea,  without  licence  of  the  kii^  with  Ro« 
£y  Man-  -^  •  bcrt  'de  Mortimer^  and  die  king  certified  thejiane  into  cban^- 

S^d?-*^'  ^^>  reciting  that  b^  hadfent  bis  privy  fealj  &c.  but  Ujat  the  faid  A. 

livcri  .g  tho  (fpretis  mandatis  noflris  redire  recufavit)  and  thereupon  ifliied  acom- 

iudgmeotof  mliHon  to  feife,  &c.  Le.  10*  fays,  diat  fu<;h  a  precedent  of  feii^ure 

yL^iTu  ^^  ^^^^  ^  ^f  **  ^-  *•  +  Esmond  de  Woodftock's  cafc. 

in  S.  C.  Knowles  v.  Luce,  b/  the  name  of  Mortimer^s  cafa  1  S.  P.  and  upon  a  biUof  kanf 
ttoci  againft  the  grantee  of  the  queen,  and  judgment  thereupon  for  biD»  it  was  affi^QC^  ^^  error* 
that  it  was  not  alidad  in  tin  rfplicatum  of  what  date  the  frivy  Jtat  Wtffy  Mr  tbat  aoy  matieo  of  the  priirf 
fcal  was  given  to  A.  But  it  was  anfwered,  that  the  privy  (esu  needs  not  any  dite,  e(jpeciaUy  in  this 
cafe.  For  the  matters  which  are  under  the  privy  feal»are  nejt  ifluableand  cites*  D.  177. dot 
can  any  traverfe  be  taken  to  it ;  and  tbx%  privy  je^d  is  mt  as  ckher  wri^s  and  praecipes  are*  rttmoMe 
m  any  court  but  the  fiuen  bcrfelf,  from  whom  it  originaUy  camt^JhaU  radvt  itf  and  afo  tbo  meffap  wpm 
it,  (xndjhi  Ur\df  *  infucb  cajfty  isjmigt  of  the  contemft  aid  no  recmdoi  that  privy  fealy  rrmaim  a  oay 
*outt,  hut  Ihe'  herfelf  (hall  keep  it,  and  then  when  ihe  is  inlbnned  of  the  contempt,  fit  mmht  a. 
tn.'.frant,  fometimes  to  the  Ld.  Chancellor^  fomelimes  to  the  Ld.  Treafnrer,  and  Barons  of  the  ex- 
cKcquer,  to  the  fame  purpofe  tojtifg  the  iandspToid  that  warrant  k/^ed  w^  thtftai  wiwrng/ of  the 
lyv.cn,  and  ihe  may  certify  and  letdown  fuch  caufe  of  felfure  id  foch  warrant,  and  no  other  oer- 
Ci)ic3te  is  mr.i'e  by  her,  and  Ihe  may  etrtify  the  fame  fmmffiem  hy  word  ofmmtb^  and  the  party  IhaU 
be  concluded  by  the  cemmifllon  under  the  great  feal  to  fay  that  ihe  hath  not  certified  it*  And  of 
this  divers  j).  ccedents  were  (hewn,  and  the  fame  was  all  agreed  to  by  the  chancelior,  trealurer 
ap'^  Myf^ices.  \  And  alfa>  tbat  tho  fietn  moylei[i  eautaj^  her  iatereft  oTCTi  and  tbat  fi^  afigmes^ 
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mty  grant  <of>yboUs,he\ag  parCel  of^  Oianor  aflignedj  anO  t!\».t  they  fli all  bind  any,  rlut  cowie  in* 
%f:cr  the  queen's  hanUs  arc  »move<l.  And  alfo,  that  the  fcurcs  of  13  and  14  /.a.  tlo  not  amenU 
the  eftate  of  rhc  queen,  but  it  conttnnts  as  before,  nml  fo  Jo  :iU  the  eflrites  under  it.  Le.  9.  Mich. 
253111!  26  Eliz,  in  the  Exchequer  Chamber.  C.uei's  cafe.—*  D.  176.  b.  1771  a.  pi.  30,  ^  i. 
Bartae's  cafe— —F.N.  B.  [^5]  ( A)  in  the  notes  there  (*)  cites  D-  176,  189,  375. .  r.*\  Inys  r.ote, 

that  the  kinj  has  only  the  proht^f  of  the  lands. f  In  fuch  cr\fe,  the  K.  h.    o\  iv  vff-.-iom 

i«rrrr,  as  in  cafe  of  outlawry-,  and  cannot  grant  copyholds.  D.  176.  b.  Maig.  pi.  30.  c.tes  it  as  held 
ia  Lady  BaiTet  s  cafe. 

It  was  aifo.held,  ihnt  wheiefts  the  queen  Jdfcl  ly  foru  cf  ihe  cormnon  hw,  and ot'^'A  a  nf-yhoid 
fiut  of  it ;  now  when  the  ftatuteso^  13  and  14.  F.Iizi.  [3.]  wasmnJ;,  flie  Imd  r.ot  an"  ell.^ie  t'neri;Ly  ; 
for  Ihe  had  fuch  intsrcft  before  ;  and  tins  new  fclfure  after  the  llatute^  woiks  noilin^,  :i:id  no- 
thing accrues  to  her  thereby,  whereof  flie  can  niakc  a  fcifurc;  fi>r  flie  had  dc|:(.rted  \vitli  the 
%vhole  befoie.  Ard  noti,  that  the  j;rant  in  the  cafe  at  bar>  was  quamdiu  in  ma'^bns  fore  con- 
tijerit.  Anil  jui!;;ment  wa-:  affirmed  in  omnibirs.  Lc.  10.  Cater'g  cafo.  S.  P.  Pafch.  23  Eliz. 

in  Sc;.cc.  D.  375.  b.  pi.  ai.  S.  C.  And.  95.  S.  C.  and  P.  by  name  of  KuoUis  v.  C*iur.— — 

S.  C.  cited.  iVlo.  779. 

The  rtatiitesot  13  and  14  Flia..  were  made  i»»  aflrwnncc  nf  tU  common  law,  and  g:i\-e  to  the  queen 
nothing  ntrx,  hut  cxf<Lin  d t/xit  ivhkbjhe  Lid  bffjre  ;  in  chat  ihc  having  upon  the  fcifureof  the  ma- 
nor pnor  to  chofe  atV,  granted  the  manor  to  fc.  and  C.  quamdiu  in  manibus  nofhis  fere  contiserit 
ratiune  contemptus,  the  fame  is  not  by  ihofe  ads  vefted  again  in  the  queen,  and  (he  cr.ni.ot  ouit  the 
patentees,  by  reafon  ofthofcadts,  in  favour  of  any  after  patentees.  Mo.  109.  S.  C.  by  name  of 
Knowles  v.  Luce. 

2.  Th£  letters  under  the  great  feal  or  privy  feal,  to  re-call  any  from  This  wa*; 
beyond  fea,  ought  to  be  ferved  byfome  meffenger^  who  upon  hii  oath^  is  to  I^\^J^.^{).° 
maie  a  certificate  thereof  in  chancer]^  and  thence  a  mittimus  to  be  Jen  t  176.  b.  pi. 
into  the  exchequer^  and  thereupon  a  commiflion  to  be  granted  to  icize  3<^*  i77*  a* 
the  lands  and  goods  of  the  delinquent.  3  Inft.  180.  ^Viii.^n 

Sartu  e*s  cafe 

3.  A  merchant  of  London  departing  the  ffealm>  to  the  intent  to  live  ^-  *9^:  P^« 
freely  from  the  penalty  of  the  law,  and  out  offals  due  obedience  to  the   J^'^  ,*^  ' 
queen,  and  not  for  any  merchandizcy  was  refolved  by  all  the  j  uftices  ex-  Eiiz.  S.  C. 
cept  two,  to  be  no  contempt  to  the  queen ;  for  merchants  were  ex-  Anon. 
ccpted  out  of  the  ftatute  of  5  R.  2.  cap.  2.  and  by  the  common  lay/y 
merchants  might  pafs  the  fea  without  licence,  though  it  were  not  to 
merchandize.  3lnft.  180. 

4*  The  king  cannot  re-call  one  that  is  beyond  fea,  but  by  the  great 
feal,  or  privy  feal,  and  not  by  the  privy  fignet.  3  Inft.  1 80. 

5.  A.  privy  feal,  was  iffued  to  re-call  a  fugitive^  but  the  fervants  of  ^^  '^  "j^^'jj 
the  fugitive  hindered  thejervice  of  it^  of  which  the  meflenger  made  2  Eliz.  the' 
affidavit ;  this  affidavit  is  not  travcrfable,  and  the  matter  being  out  of  Ct:,v.  Bar- 
the  realm  cannot  be  tried  by  a  jury,  and  this  matter  being  tranfmitted  l!,'^'  ^^\    g 
by  mittimus  mto  the  Exchequer,  and  the  fugitive  not  returning,  his  Suffolk. 
lands  and  goods  were  feifed.  Jenk.  220.  pi.  69. 

6.  The  king  mzy  fell feajcnable  woods.  Jenk.  246.  pi.  35.  ^  375-  ^- 

pl.  21. 

7.  Per  Tanfield,  Ch.  B.  upon  the  return  of  a  fugitive  he  {hall  re-  Mo.  m. 
have  his  eftate  again  in  right,  and  not  of  fpecial  grace  only,  but  the   ^"^'^^^  ^' 
Lord  Treafurer  faid,  he  faw  no  reafon  for  that.  Lane,  48.  Sir  Ro-     "  '* 
bert  Dudly's  als.  Ld.  Nottingham's  cafe. 

8.  5  Geo,  I,  cap.  27.  §  3.  ena£^s  that  if  any  artificer  in  tvoolj  irony 
Jleely  brafsy  metal,  clock-maker,  watch^fnaker^  or  any  other  artificer  of 

Great  Sritainy  being  the  king's fubjeiiSyJhall  go  into  any  country^  out  of 
his  majejlys  dominionsy  to  exercife  or  teach  the  faid  trades  to  foreign^ 
ers ;  and  if  any  of  the  king*sfubje£isy  in  any  fuch  foreign  countryy  ex- 
ercifing  any  of  the  faid  tradcSy  Jbail  not  return  in  this  realm^  within  6 
Vol.  XIIL  ^  Y  y  months 


months  afur  warnhg^-.^iven  hy  the  affAajfadcr^  mhujler^or  osififul ^ 

Great  Britain^  in  the  couriir^  lAfhere  fiich.firtijicers  jhall  be^  cr  by  any 

per/on  authorlfc^  hy  fuch  afnkajjjcdor^  &c.  cr  by  any    of  the  j'ecretarles 

L  5^3  J   '^^  J^^^^  andfr^m  thenceforth  hihabit  uJthin   this  realm  \  fucb  perfrt 

ftmllhe  incapable  of  taking  anj  Ic^aci^  or  of  being  an  executor  or  aimi^ 

nijhator^  and  of  taking  any  lands ^  <Jc,  within  ihh  kingdom^  by  difcent^ 

dewfe^  or  pur  en  of e^  and  foall  be  deemzd  alien^  and  out  of  bis  majijiy'i 

protection. 


(A)  jFuneral  Cl)arseg* 


I-     A    Perfon  died  in  debt,  and  600  /.  was  laid  Out  in  his 
•^^  decreed  the  fame  ihould  be  a  debt,  payable  out  of  a 


funeral, 
a  trull  cf- 
tate,  charged  with  payment  of  debts,  he  being  a  man  of  a  great  ejlate 
and  reputation  in  his  country^  and  buried  there^  but  had  he  been  bu- 
ried elfewhere,  it  feemed  his  funeral  might  have  been  more  private, 
and  the  court  would  not  have  allowed  fo  much.  Trln.  1691.  Ch. 
Free  27.  Offley  v.  Offley. 

2.  Where  a  citizen  of  London  devifed  700  /.  for  msuming^  the 
queftion  was,  if  it  (hould  come  out  of  the  whole  eftatc,  or  out  of  the 
legatory  part  only ;  it  was  indfted,  if  there  had  been  no  dircAion 
by  the  will,  or  if  the  vnH  had  direded,  that  the  expences  of  the  fune- ' 
ral  ihould  not  exceed  fuch  a  fum,  there  the  dedudion  muft  have 
been  out  of  the  whole  eflate.  Per  Cur.  Mourning  devifed  by  the 
will,  muft  coTne  out  of  the  legatory  part,  and  not  to  leflen  the  or- 
ohanage  and  cuftomary  part.  Mich.  1691.  2  Vem.  240,  Deakins 
▼.  Buckley. 

3.  Executor  is  not  liable  to  pay  for  funeral  expences,  unlefs  be  csn- 
tra^s  for  it.  Per  Holt  Ch.  J.  12  Mod.  256.  Mich.  10  W.  3. 
Anon. 

4.  Settlements  fox  feperate  maintenance  of  ibe  wife  (h^l  never  ex- 
tend to  funeral  charges,  and  though  fhe  made  a  will,  (according  to  a 
power  given  her)  and  an  executor,  and  gave  feveral  legacies,  but  there 
was  no  refiduum  for  the  executor,  the  hufband's  efbte  in  the  hands  of 
a  devifee  fubjeded  to  the  payment  of  debts  was  made  liable  to  the 
funeral  charges  of  the  wife.  9  Mod.  31.  Trin.  9  Geo,  at  the  Roils. 
Bertie  v.  Ld.  Chefterfield. 

In  flridnefs  no  funeral  expences  are  allowable  againft  a  creditor, 
except  for  the  coffin,  ringing  the  belJ,  parfon,  clerk,  and  bearer's 
fees ;  but  not  for  pall  or  ornaments.  Per  Holt,  i  Salk.  296.  Trin.  5" 

.  W.  &  M.  B.'R.  Shelley's  cafe. 10  /.  is  enough  to  be  allowed  for 

the  funeral  of  one  in  debt.  Per  Holt.  Baron  Powell  in  his  circuit 
would  allow  hut  II  s.  6 d.  as  all  the  neceflkry  charge.  Cumb.  342. 
Trin.  7  W.  B.  R.  Anon. 
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